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PROGRESS 


he  year  1974  saw  the  contribution  of  several  thoughtful  and  overdue 

Dsals  for  court  modernization,  but  1974  did  not  see  action  on  these 

:arlier  proposals  .  .  .  action  is  essential.  .  .  . 

n  fiscal  1974,  143,284  cases  were  filed  in  Federal  district  courts,  an 
>ver  1973.  Although  there  has  been  no  increase  in 
1 970,  Federal  district  judges  disposed  of  139,159 
re  than  in  1 970.  ...  I  hope  the  new  Congress  will 
•  mnibus  judgeship  bill  ...  for  52  new  district 
eshipsand  13  new  circuit  judgeships. 


RE  ARE  EXCERPTS  FROM  THE  CHIEF  JUSTICE'S  YEAR-END 
vTEMENT;  THE  FULL  TEXT  IS  AVAILABLE  FROM  THE  FJC 
ORMATION  SERVICE] 


Appellate  courts  have  con- 
led  to  face  an  oppressive  work- 
1  In  fiscal  1974,  the  courts  of 
peals  experienced  a  five  percent 
srease  in  new  cases  filed;  total 
ings  reached  an  all-time  high  of 
,436  cases.  Yet,  authorized  cir- 
it  judgeships  (97)  have  remained 
nstant  since  1968,  resulting  in  an 
percent  increase  in  appellate 
>es  per  judgeship. 
"The  inequity  of  failure  to  pro- 
le any  increase  in  pay  for  federal 
Iges  for  almost  six  years  is  per- 
ps  felt  most  extensively  in  the 
trict  courts,  where  six  judges 
/e  resigned  in  the  last  13  months 
return  to  private  or  corporate 
ictice.  That  was  as  many  resigna- 
ns  for  such  reasons  in  little  more 
•n  one  year  as  in  the  previous  34 
irs. 


"The  Federal  Judicial  Center,  the 
respected  research,  development 
and  training  arm  of  the  federal 
courts,  is  directing  an  increasing 
part  of  its  effort  to  the  problems  of 
the  district  courts.  .  .  . 

"The  Center's  District  Court  Sur- 
vey promises  to  provide  the  first 
major  exploration  of  the  unresolved 
problems  of  caseload  processing  in 
the  district  courts.  The  successful 
pilot  projects  of  a  computerized 
docketing  system,  developed  by  the 
Center,  will  be  expanded.  The  Cen- 
ter is  also  proceeding  to  experiment 
with  computerized  stenographic 
transcription  of  court  proceedings. 
The  Center's  study  of  sentencing 
disparities  is  perhaps  the  most  so- 
phisticated exploration  of  that  tre- 
mendously important  subject  to 
come  from  a  government  or  private 
(See  REVIEW  pg.  4) 


SPEEDY  TRIAL  ACT  PASSED 

The  Speedy  Trial  Act  of  1974 
signed  into  law  by  the  President 
January  3,  1975  will  have  a  major 
impact  on  the  operation  of  the 
Federal  Judicial  System,  both  in 
the  coming  year  and  the  many 
years  to  follow. 

Its  primary  purpose  is  to  expe- 
dite the  flow  of  criminal  cases 
through  the  system,  from  the  time 
of  arrest  to  the  beginning  of  trial. 
As  conceived  by  the  Congress,  the 
program  to  expedite  criminal  cases 
will  begin  with  a  major  study  and 
planning  effort  on  the  part  of  all 
elements  in  the  criminal  justice 
system. 

Because  of  the  magnitude  of  this 
task,  at  the  very  last  moment,  the 
House  added  to  the  bill  provisions 
that  allow  until  July  1,  1975  to 
begin  the  actual  planning  process  in 
the  district  courts  themselves, 
which  will  be  performed  primarily 
through  a  criminal  justice  planning 
group.  (See  TRIAL  pg.  2) 
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agency. 

"Over  $5  million  to  the  taxpayer 
and  270,000  hours  of  jurors'  time 
have  been  saved  due  to  juror  utiliza- 
tion studies  of  the  Center  and  the 
Administrative  Office  of  the  U.S. 
Courts,  as  well  as  by  cooperation 
fostered  by  the  State- Federal  Judi- 
cial Councils. 

"Contributing  to  the  progress  of 
recent  years  are  improvements  de- 
veloped by  the  courts  and  auxiliary 
agencies.  The  so-called  'omnibus 
pretrial  hearing'  sets  all  pretrial 
motions  for  one  hearing,  rather 
than  having  them  scattered  over  an 
indefinite  period,  which  often 
causes  unconscionable  delay.  The 
'individual  calendar'  has  helped  to 
reduce  the  time  from  filing  to 
disposition  by  focusing  responsi- 
bility for  cases'  progress  on  indi- 
vidual judges. 

"After  a  successful  pilot  pro- 
gram, the  Bureau  of  Prisons  has 
instituted  system-wide  an  internal 
'Administrative  Remedy  Procedure' 
which  has  eased  to  some  extent  the 
growing  workload  of  the  federal 
courts  and,  more  important,  has 
provided  a  just  procedure  for  hear- 
ing inmates'  complaints  about  pri- 
son conditions. 

"The  district  courts  by  them- 
selves, however,  cannot  master  the 
complex  problems  that  society  de- 
mands they  resolve.  I  hope  the  new 
Congress  will  move  rapidly  on  an 
omnibus  judgeship  bill  ...  for  52 
new  district  judgeships  and  13  new 
circuit  judgeships.  .  .  . 

"Legislation  is  urgently  needed 
to  define  and  to  broaden  the  re- 
sponsibilities of  United  States  mag- 
istrates, who  can,  with  proper 
authorization,  relieve  district  judges 
of  numerous  minor  tasks.  .  .  . 

"Court  administrators  are  being 
trained  in  increasing  numbers  at 
institutions  such  as  the  Institute  for 
Court  Management.  While  circuit 
executives  have  provided  much 
needed  assistance  .  .  .  full-time  dis- 
trict court  executives  are  also 
needed  to  assist  large  metropolitan 
district  courts  in  22  federal  dis- 
tricts. 


"In  the  Supreme  Court,  the  story 
is  much  the  same.  During  the  past 
unusually  long  term  .  .  .  ,  the  cases 
on  the  docket  exceeded  5,000  for 
the  first  time  in  history.  Despite 
great  efforts  to  keep  up,  judges  still 
await  a  solution  to  the  dilemma  of 
an  ever-increasing  workload." 

Thoughtful  studies  have  illumi- 
nated the  problems  of  the  appellate 
courts:  .  .  . 

•  The  Study  Group  on  the  Case- 
load of  the  Supreme  Court 
recommended  the  creation  of 
a  National  Court  of 
Appeals  .... 

•  The  ABA's  House  of  Delegates 
endorsed,  in  principle,  a  pro- 
posal calling  for  a  National 
Court  of  Appeals. 

•  The  Advisory  Council  for 
Appellate  Justice  has  recom- 
mended a  nationwide  or 
multi-circuit  division  of  the 
courts  of  appeals. 

•  The  Commission  on  Revision 
of  the  Federal  Court  Appellate 
System  is  also  considering  a 
National  Court  of  Appeals. 

"Another  means  of  reducing  the 
burden  of  the  Supreme  Court  is  by 
reduction  or  elimination  of  three- 
judge  courts.  ...  It  is  hoped  that 
the  new  Congress  will  follow  the 
lead  of  the  current  Senate  in  taking 
action.  ...  It  is  clear  that  the  time 
has  come  to  move  from  research 
and  study  to  pertinent  discussion 
and  decision.  .  .  ." 
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Establishment    of    these    group 

will  require  considerable  lead  tim 

in  order  for  the  judiciary  to  obtai 

appropriations    authorized    in    th 

bill.  In  addition,  the  evaluation  c 

present  resources  to  determine  r< 

quirements  is  necessary.  Since  th 

district   court   plans    must  be  sul 

mitted  before  July  1,   1976,  muc 

of   the  preliminary  work   must  t 

initiated    immediately.    Title    II    < 

the    legislation  which   provides  f< 

pretrial  services  programs  takes  € 

feet    immediately    and    appropri 

tions    will    be    requested    for    tr 

aspect  of  the  law  as  soon  as  pc 

sible. 

The    substantive    provisions 
Title  I  of  the  bill— the  time  limit! 
will    first    take   effect   on   July 
1976,    on    which    date    the    tir 
period   from   arrest  to    indictme 
may  not  exceed  60  days,  and  t 
time    period   from   arraignment 
trial  may  not  exceed  180  days.  T 
time    limit    of    ten    days    betwe 
indictment  or  information,  and 
raignment,  will  take  effect  on  tl 
date  also,  but  this  time  limit  d( 
not   thereafter   change.    The   otl 
time    limits  are   gradually  reduc 
until   on   July    1,    1979,    the   ti 
limit  from  arrest  to  indictmenl 
30  days  and  arraignment  to  tria 
60  days. 

The  planning  groups,  which  m 

consist  at  a  minimum  of  the  Cr 

Judge,  a  U.S.  magistrate,  if  any, 

U.S.    Attorney,    the   Clerk   of 

district   court,   the    Federal    Pul 

Defender,  if  any,  a  private  atton 

experienced  in  the  defense  of  cr 

inal  cases  in  the  district,  the  CI 

U.S.   Probation  Officer,  and  a 

son    skilled    in    criminal  justice 

search  who  shall  act  as  reporter 

the  group,  are  to  be  convened 

August  30,  1975.  The  functior 

this  group  is  to  develop  the  disi 

plan  — a     voluminous     docun 

which   must,  by  the  terms  of 

Act,    include   not   only  the  pr 

dures,    systems    and    methods 

which  the  deadlines  are  to  be  i 

but  also  an  analysis  of  the  exis 

state  of  the  docket,  and  infoi 

tion    as    to    proposed    innovati 
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needed  rule  or  statutory  changes, 
md  needed  appropriations,  person- 
al, and  the  etc.  The  Federal  Judi- 
cal Center  has  the  responsibility  to 
idvise  and  consult  with  local  plan- 
ling  groups. 

During  the  interim  period  begin 
ling  September  29,  1975  each  dis- 
rict  must  have  in  effect  an  interim 
ilan  to  assure  priority  for  trial  or 
ither  disposition  for  persons  de- 
ained  awaiting  trial  and  released 
lersons  designated  by  the  U.  S. 
ttorney  as  being  a  high  risk.  Trials 
f  such  persons  must  commence 
/ithin  90  days.  A  pretrial  detainee 
/hose  trial  has  not  commenced 
/ithin  this  period  is  entitled  to  be 
leased  from  detention  if  the  delay 
;  not  his  fault. 

Title  II  of  the  Act  provides  for 
~\e  establishment  of  programs  of 
retrial  supervision  and  supportive 
jrvices  in  10  demonstration  dis- 
icts.  These  districts  will  be  se- 
icted  by  the  Chief  Justice  after 
ansultation  with  the  Attorney 
eneral. 

In  keeping  with  the  experimental 
ature  of  this  program,  in  five  of 
lese  districts,  the  program  will  be 
jsted  in  the  Probation  Office, 
nder  a  probation  officer  desig- 
ated  by  the  Chief  of  the  Division 
F  Probation  of  the  Administrative 
ffice  of  the  United  States  Courts, 
id  in  the  remaining  five  districts, 
le  program  will  be  under  the 
rection  of  a  Board  of  Trustees, 
)pointed  by  the  Chief  Judge  for 
le  district. 

The  Boards  are  to  be  composed 
:  one  district  court  judge,  the 
nited  States  Attorney,  two  mem- 
;rs  of  the  bar-one  of  whom  will 
>  the  Federal  Public  Defender,  if 
iy— experienced  in  the  defense  of 
iminal  cases,  the  Chief  U.S.  pro- 
ition  officer  and  two  representa- 
/es  of  community  organizations. 
ie  Chief  Pretrial  Services  Officer 
ill  be  appointed  by  the  Board  of 
ustees,  and  will  be  compensated 

not  more  than  the  rate  of  GS-1 5. 
ie  designated  probation  officer  in 
e  other  five  districts  will  receive 
impensation  at  not  more  than  the 
te  for  GS-1 6. 


The  pretrial  services  agencies 
would  not  only  collect  information 
and  provide  supervision  of  re- 
leasees, but  would  also  operate  or 
contract  for  operation  of  facilities 
for  releasees,  coordinate  other  agen- 
cies to  serve  as  custodians,  and 
assist  persons  in  securing  needed 
social  and  medical  services. 

Although  appropriations  are 
authorized  in  the  Act  for  both  Title 
I  and  Title  II,  actual  funding  must 
be  provided  by  appropriations  bills 
passed  by  the  Congress.  Accord- 
ingly, action  by  the  Judiciary  to 
initiate  the  programs  must  await 
the  provision  of  funds.    Ilfj 


ICM  GRADUATES 
SIXTH  CLASS 

The  Institute  for  Court  Manage- 
ment on  December  14  graduated 
twenty-one  more  court  administra- 
tors and  thereby  qualified  them  as 
capable  to  hold  administrative  po- 
sitions in  the  state  and  federal 
courts. 

Four  of  the  graduates  were  law- 
yers. Also  graduating  were  two 
women  executives.  Harvey  Solo- 
mon in  his  remarks  commented  on 
the  fact  that  the  number  of  women 


students   at   the    ICM   organization 
was  increasing  each  year. 

Addressing  the  class  after  they 
had  received  their  certificates, The 
Chief  Justice  said,  "The  contribu- 
tion the  Institute  for  Court  Manage- 
ment has  already  made  to  the  fed- 
eral and  state  court  systems  is  truly 
remarkable  and  we  have  only 
scratched  the  surface." 

The  Chief  Justice  added  in  his 
comments  referring  to  the  lawyer 
graduates,  "Not  long  ago  the  idea 
was  prevelant  that  a  non-lawyer 
public  servant  could  not  serve  in 
the  capacity  of  a  court  administra- 
tor as  effectively  as  a  lawyer  could. 
But  that  image  is  no  longer  in 
existence  and  the  absence  of  an 
LLB.  is  not  a  barrier."  In  this  way 
The  Chief  Justice  emphasized  that 
the  business  of  the  courts  calls  for 
managerial  skills  and,  while  it  may 
be  helpful  in  certain  instances  to 
have  a  legal  background,  it  was 
certainly  not  a  prerequisite. 

Referring  to  the  history  of  ICM, 
The  Chief  Justice  said, that  were  he 
to  name  some  of  the  most  impor- 
tant developments  in  the  last  fifty 
years  within  the  judicial  systems  of 
this  country,  he  would  place  high 
on  the  list  the  Institute  for  Court 
Management,  the  National  Center 
for  State  Courts,  and  the  National 
(See  ICM  pg.  4) 


The  Chief  Justice  congratulated  each  I. CM.  graduate  and  distributed  the 
certificates  of  completion.  Pictured  below  are:  Earl  Morris,  former  ABA  President 
and  current  I.C.M.  Board  Member,  the  Chief  Justice,  William  Garretson  of  the  I.C.M. 
graduating  class,  and  Harvey  Solomon,  I.C.M.  Director. 
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(ICM,  from  pg.  4) 
College  of  the  State  Judiciary.  He 
also  commended  highly  the  semi- 
nars for  appellate  judges  held  at  the 
Institute  of  Judicial  Administra- 
tion. 

Following  The  Chief  Justice's 
comments  and  those  of  ICM  Board 
member  Earl  Morris,  Jay  M. 
Newberger  spoke  on  behalf  of  the 
graduating  class.  In  thanking  Mr. 
Solomon  for  guiding  them  through 
their  studies  he  said,  "We  recognize 
our  responsibility  for  the  continued 
growth  and  development  of  our 
managerial  skills.  We  feel  as  a  class 
we  must  pledge  our  continued  sup- 
port to  achieve  our  stated  goals  to 
bring  about  good  management  for 
the  courts  of  our  country." 

The  Institute  for  Court  Manage- 
ment located  at  Denver,  Colorado 
was  started  in  1970,  at  the  sugges- 
tion of  Chief  Justice  Burger.  At 
that  time  the  Chief  Justice  pointed 
out  that  there  were  very  few  quali- 
fied individuals  in  this  country  who 
had  the  background  and  capabilities 
to  serve  the  courts  in  a  managerial 
capacity  and  he  estimated  there 
were  but  "a  handful"  of  truly 
capable,  outstanding  court  adminis- 
trators currently  serving  the  courts. 
Since  then  the  ICM  has  graduated 
181  individuals  all  of  whom  are 
today  serving  in  responsible  posi- 
tions in  or  related  to  the  courts.  Six 
of  the  circuit  executives  serving  the 
federal  courts  are  graduates  of  ICM. 

BGISINiON 

During  the  last  few  days  of  the 
93rd  Congress,  a  number  of  actions 
were  taken  which  are  of  consider- 
able interest  to  the  Judiciary. 

The  Congress  passed  and  the 
President  signed  into  law  the 
Speedy  Trial  Bill,  S.754,  which  is 
reported  on  page  1  of  this  issue  of 
The  Third  Branch. 

TRAVEL  &  PER  DIEM 

S.  3341,  which  would  increase 
travel  allowances  to  a  minimum  of 
$.15  per  mile  and  per  diem  to  $35 
per  day  was  vetoed  by  the  President 


on  December  31.  As  it  went  to  the 
President  it  included  a  rider  affect- 
ing transportation  of  veterans  to 
Veterans'  Hospitals.  We  anticipate 
that  it  will  be  reintroduced  and 
acted  upon  early  in  the  new  Con- 
gress since  the  reason  for  the  veto 
was  the  rider. 

JUDICIAL  PANEL-SEC 

S.  2904,  which  would  amend 
present  law  to  exempt  actions 
brought  by  the  SEC  from  the  pro- 
cedure for  consolidating  discovery 
under  the  Judicial  Panel,  which 
passed  the  Senate  in  October,  was 
never  reported  out  of  the  House 
Judiciary  Committee  and  therefore 
died  as  far  as  the  93rd  Congress  is 
concerned. 

ANTITRUST  -EXPEDITING  ACT 

S.  782,  which  revises  the  Ex- 
pediting Act  as  it  pertains  to  appel- 
late review  was  signed  into  law  on 
December  21,  1974  (Public  Law 
93-528).  In  addition,  it  requires 
proposals  for  consent  judgments 
submitted  by  the  United  States  to 
be  filed  with  the  district  court  and 
published  in  the  Federal  Register 
and  public  comment  on  the  pro- 
posal. 

Penalties  for  violations  of  the 
Sherman  Antitrust  Act  are  in- 
creased to  felonies  carrying  a  pen- 
alty of  three  years,  and  fines  are 
raised  to  $1,000,000,  if  a  corpora- 
tion, or  if  any  other  person, 
$100,000. 

The  Expediting  Act  also  provides 
for  a  direct  appeal  to  the  Supreme 
Court  if,  upon  application  of  a 
party,  the  district  judge  who  heard 
the  case  enters  an  order  stating  that 
immediate  consideration  of  the 
appeal  by  the  Supreme  Court  is  of 
general  public  importance  in  the 
administration  of  justice.  The 
Supreme  Court  may  either  dispose 
of  the  direct  appeal  or  der.y  it  and 
remand  it  to  the  Court  of  Appeals. 

JUDICIAL  DISQUALIFICATION 

S.  1064,  which  enacts  into  law 
the  ABA's  Code  of  Judicial  Con- 
duct as  it  relates  to  disqualification 
of  judges  and  justices  was  signed 


into    law    on    December    5,    1974 
(Public  Law.  93-512). 

THREE-JUDGE  COURTS 

S.  663,  which  deletes  the  require- 
ment for  three-judge  courts  in  ICC 
cases  has  passed  the  Congress  and 
was  signed  into  law  on  January  2, 
1975  (Public  Law  93-584). 

The  general  requirement  for 
three-judge  courts,  which  was  to  be 
eliminated  by  S.  271,  remains  in 
the  law.  This  bill  passed  the  Senate 
in  June  of  1973,  but  died  in  the* 
House  Judiciary  Committee  follow- 
ing hearings  which  were  held  on 
October  9  and  10,  1974. 

CRIMINAL  CODE  REVISION 
A  Committee  Print  of  a  revised 
version  of  S.1,  a  bill  to  revise  the 
new  Federal  Criminal  Code,  has 
been  prepared  by  the  Senate  Judici- 
ary Committee.  It  is  expected  that 
this  will  be  introduced  in  bill  form 
early  in  the  94th  Congress  and  that 
the  Senate  Judiciary  Committee 
will  report  the  bill  out  very  shortly. 

RULES  OF  EVIDENCE 

H.R.  5463,  which  will  establish 
Rules  of  Evidence  for  the  federal 
courts  passed  both  Houses  and  was 
signed  by  the  President  on  January 
2,  1975.  The  effective  date  of  the 
rules  is  1 80  days  following  the  date 
of  enactment.  (See  story  pg.  5) 
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TRAVEL-PER  DIEM  BILL 
WILL  BE  REINTRODUCED 

Although  President  Ford  veto- 
ed, December  31,  legislation 
which  would  have  substantially 
increased  both  per  diem  and 
travel  allowances  for  all  federal 
employees,  all  indications  point 
to  reintroduction,  and  early  en- 
actment of  a  similar  bill  soon 
after  Congress  convenes  this 
month.    (See    TRAVEL    pg.    6) 


CONGRESS  ENACTS 
FEDERAL  EVIDENCE  RULES 

In  the  final  days  prior  to  ad- 
Durnment  December  20,  the  93d 
Congress  enacted  the  Federal  Rules 
f  Evidence  Bill. 

The  President  January  2  signed 
he  bill  into  law  thus  making  the 
ew  rules  applicable  to  all  federal 
ourt  proceedings  commencing  July 
,  1975. 

The  final  version  of  the  rules, 
fhich  will  become  effective  July  1, 
975,  is  the  culmination  of  thirteen 
ears  of  study  and  drafting  by  a 
istinguished  advisory  committee 
apointed  by  the  Chief  Justice,  the 
jdicial  Conference  of  the  United 
tates,  the  Supreme  Court  and  Con- 
'ess.  The  rules  as  now  enacted  into 
iw,  substantially  amend  those 
jbmitted  to  Congress  by  the  Su- 
reme  Court  February  5,  1973. 

The  Administrative  Office  of  the 
.  S.  Courts  plans  to  make  a  wide 
istribution  of  the  new  rules  in  the 
sar  future.   llrl 

FJC  PUBLISHES 
VIDEOTAPING  GUIDELINES 

Guidelines  for  Prerecording  Tes- 
mony  on  Videotape  Prior  to  Trial, 
le  first  document  of  its  kind,  was 
>cently  published  by  the  Center. 

The  Guidelines  were  first  devised 
>r  pilot  district  courts  and  have 
)ne  through  several  revisions.  The 
resent  edition  focuses  on  prere- 
)rding  testimony  rather  than  the 
lore  narrow  concept  of  videotaped 
^positions  because  the  Center's 
rojects  involve  recording  on  video- 
ipe  for  the  sole  purpose  of  use  at 
ial. 

The  emphasis  of  the  Guidelines  is 
i  careful,  step-by-step  planning, 
id  execution  of  all  the  procedures 
volved  in:  preparing  for  record- 
g,  recording  testimony,  preparing 
>r  playback,  and  operating  the 
juipment  for  playback  to  a  jury. 

Because  the  use  of  videotape  and 
le  technology  itself  are  continu- 
ly  changing,  and  because  addit- 
nal  knowledge  from  research  pro- 
mts about  the  impact  of  videotape 


will  be  forthcoming,  the  Center's 
Innovations  and  Systems  Develop- 
ment Division  expects  further  revi- 
sions of  the  Guidelines  during 
1975. 

Copies  are  available  from  the 
Federal  Judicial  Center  Information 
Service. 


1HEOJRCE 


The  InformationService 
of  the  Federal  Judicial  Center 


Publications  are  primarily  listed  for 
the  reader's  information.  Those  in 
bold  face  are  available  from  FJC 
Information  Service. 

•  Appellate  Judicial  Opinions. 
Robert  A.  Leflar.  West,  1974. 

•  Benchbooks  and  Manuals  of  Pro- 
cedure: Practical  Guides  for  Bench 
and  Bar.  Robert  A.  Wenke.  53  Neb. 
L  Rev  521  (1974). 

•  Introduction  to  the  Adminis- 
tration of  Justice;  an  Overview  of 
the  Justice  System  and  its  Compo- 
nents. Thomas  Francis  Adams. 
Prentice-Hall,  1974. 

•  John  Marshall:  a  Life  in  Law. 
Leonard    Baker.    Macmillan,    1974. 

•  The  Selective  Presentence  Inves- 
tigation Report.  Publication  No. 
104.  1974.  (Available  from  Proba- 
tion Division,  Admin.  Off.  of  U.S. 
Courts) 

•  Seminars  for  Circuit  Judges 
[FJC],  Nov.  28,  1972,  March  19, 
1973.  63  FRD  453,  Oct.  1974. 

A.O.  PUBLICATIONS  AVAILABLE 

Here  is  a  list  of  selected  publica- 
tions currently  available  from  the 
Administrative  Office  of  U.S. 
Courts: 

•  Reports  of  the  Proceedings  of  the 
Judicial  Conference  of  the 
United  States  (March 
1969-March  1974) 

•  Annual    Reports  of  the  Director 

of  the  Administrative  Office  of 
the  U.S.  Courts  (Recent  years) 

•  U.  S.  Courts,  Their  Jurisdiction 
and  Work  (1971) 


•  Manual  on  the  Code  of  Judicial 

Conduct  (1974) 

•  Federal  Probation  Quarterly  (Re- 
cent years) 

•  The   U.   S.  Courts  Pictorial  Sum- 

mary (1974) 

•  Persons  Under  the  Supervision  of 
the  Federal  Probation  System 
(1968) 

•  Juror    Utilization    in    the    U.    S. 

District  Courts  (1974) 

•  Court  Management  Statistics 
(1974) 
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JUSTICE  DEPARTMENT 

DEFENDING  JUDGES  SUED 

IN  ALABAMA  SUIT 

The  most  recent  in  a  series  of 
lawsuits  directed  against  numerous 
federal  judges  by  the  American 
Constitutional  Rights  Protective  As- 
sociation was  filed  in  the  U.  S. 
District  Court  for  the  Southern 
District  of  Alabama,  October  10, 
1974. 

The  suit  Carden  v.  Hand,  charges 
the  federal  judiciary,  together  with 
the  American  Bar  Association  and 
various  state  judges  and  bar  associa- 
tions, with  a  conspiracy  "to  set  up 
and  effectuate  a  monopoly  in  the 
so-called  Law  Business  or  Practice 
of  Law",  and  challenges  the  power 
of  State  and  Federal  Courts  to  set 
standards  of  conduct  and  prescribe 
codes  of  ethics  for  attorneys  admit- 
ted to  practice  before  them. 

Because  all  of  the  active  and 
senior  district  judges  in  the  South- 
ern District  of  Alabama  are 
named  in  the  complaint  as  parties 
to  the  suit,  and  following  the  decis- 
ion of  Chief  Judge  John  R.  Brown 
of  the  Court  of  Appeals  for  the 
Fifth  Circuit,  who  is  also  named  as 
a  party,  to  disqualify  himself  as  the 
designator,  the  Chief  Justice 
December  18,  1974,  designated 
Chief  Judge  Reynaldo  G.  Garza  of 
the  Southern  District  of  Texas  to 
serve  in  this  case. 

(See  DEFENSE  pg.  6) 
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(DEFENSE,  from  pg.  5) 
Judge  Garza  has  also  been  assign- 
ed four  other  lawsuits  filed  in  dif- 
ferent districts  by  members  of  the 
Association  and  having  common 
issues  of  law  and  fact. 

It  has  been  arranged  for  the 
Department  of  Justice  to  provide 
representation  for  all  Federal  judges 
who  have  been  or  may  be  served 
with  a  complaint  and  summons  in 
this  matter.  The  Department  assign- 
ed Charles  S.  White-Spunner,  Jr., 
United  States  Attorney  for  the  Sou- 
thern District  of  Alabama,  to  enter 
an  appearance  for  each  of  the 
judges  and  to  represent  them  in  the 
ensuing  proceedings. 

Mr.  White-Spunner  has  filed  a 
motion  to  extend  the  time  for 
federal  defendants  to  respond  until 
January  27,  1975.  This  motion  was 
submitted  in  order  to  avoid  con- 
fusion caused  by  the  twenty-day 
return  date  on  the  summonses,  al- 
though Rule  12(a),  Federal  Rules 
of  Civil  Procedure,  clearly  permits 
federal  officers  60  days  to  respond 
to  a  complaint  following  service  on 
the  U.  S.  Attorney. 

The  Department  of  Justice  has 
also  informed  the  Administrative 
Office  that  it  is  preparing  a  motion 
to  dismiss  this  suit  on  behalf  of  all 
federal  defendants.  The  motion  will 
be  based,  inter  alia,  upon  the  fol- 
lowing grounds:  (1)  Failure  to  state 
a  claim  upon  which  relief  may  be 
granted;  (2)  A  lack  of  in  personam 
jurisdiction  in  the  United  States 
District  Court  for  the  Southern 
District  of  Alabama  over  the  out- 
of-state  defendants  named;  and  (3) 
judicial  immunity. 

The  Office  of  the  General  Coun- 
sel of  the  Administrative  Office  will 
be  pleased  to  respond  to  inquiries 
from  judges  regarding  continuing 
developments  in  the  course  of  this 
litigation. 


(TRAVEL,  pg.  4) 
The  President  in  his  veto  message 
said  that  he  endorsed  the  section  of 
the  bill  relating  to  government  em- 
ployees'  travel  expenses,  but  that 


he  could  not  accept  an  amendment 
to  the  bill  which  granted  similar 
expense  allowances  to  disabled  vet- 
erans. He  said  that  the  administra- 
tion would  support  a  new  bill  with- 
out the  disabled  veterans  aspect. 
Travel  expences  for  disabled  veter- 
ans will  be  handled  separately. 

Both  Senator  Lee  Metcalf  and 
Congressman  Jack  Brooks  have 
stated  they  intend  to  introduce  a 
new  bill  immediately  after  Congress 
convenes. 

Since  hearings  will  not  be  held 
on  the  measure,  the  bill  should  be 
cleared  for  the  President's  approval 
very  early  in  the  94th  session.  (For 
details  on  the  bill  see  The  Third 
Branch,  December  1974,  p.  6.) 
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A.O.  CREATING 
NEW  DIVISIONS 

In  one  of  its  most  significant 
reorganizations  in  recent  years,  the 
Administrative  Office  of  the  U.S. 
Courts  is  in  the  process  of  creating 
two  entirely  new  Divisions  as  well 
as  a  new  unit  which  may  become  a 
third. 

The  A.O.  is  creating  a  Clerk's 
Division  to  deal  directly  with  the 
needs  of  this  growing  and  key 
segment  of  the  federal  judicial 
system.  A  new  Division  of  Judicial 
Examinations  has  also  been  created 
to  assume  a  role  which  historically 
has  been  carried  out  by  the  Depart- 
ment of  Justice:  Conduct  periodic 
audits  of  federal  courts. 

The  third  unit  is  being  formed 
specifically  to  respond  to  the  re- 
sponsibilities imposed  upon  the 
A.O.  under  the  Criminal  Justice  Act 
and,  as  a  result,  will  service  the 
needs  of  such  personnel  as  Federal 
Public  Defenders  and  will  supervise 
the  administration  of  the  assigned 
counsel  system. 

The  A.O.  has  not  yet  appointed 
the  division  chiefs  who  will  head 
the  two  new  divisions  or  the  official 
who  will  be  in  charge  of  the  new 
Criminal  Justice  Act  unit. 


STNE-FEDER4L 

Arkansas.  At  its  October  State- 
Federal  Judicial  Council  meeting,  a 
resolution  was  adopted  and  pre- 
sented to  Judge  Pat  Mehaffy  (CA-8) 
who  stepped  down  as  Chief  Judge 
last  August.  The  resolution,  signed 
by  Chief  Justice  Carleton  Harris  of 
the  Supreme  Court  of  Arkansas, 
memorializes  the  Council's  "appre- 
ciation to  Judge  Mehaffy  for  his 
splendid  leadership  and  unselfish 
dedication  during  his  years  of  ser- 
vice as  Vice-Chairman  and  its  wish 
that  he  enjoy  many  more  years  of 
fruitful  activity  during  his  retire- 
ment." It  concludes  with  an  invita- 
tion to  the  Judge  to  attend  all 
future  meetings  of  the  Council  "a£ 
its  guest  with  the  heartfelt  apprecia- 
tion and  sincere  friendship  of  each 
member." 

Missouri.  At  a  recent  meeting  of 
this  State's  Council,  it  was  agreed: 
(1)To  meet  every  six  months,  or 
upon  special  call  if  warranted; 
(2)  To  develop,  at  the  Missouri  Pen- 
itentiary, administrative  machinery 
which  would  afford  prisoners  a 
forum  to  air  their  grievances  with  a 
view  of  cutting  down  on  frivolous 
filings  in  both  state  and  federal 
courts,  the  final  proposal  to  be 
submitted  at  the  next  Council 
meeting;  (3)  Where  the  validity  of  a 
state  statute  is  challenged  in  declar- 
atory action  the  Missouri  Attorney 
General  agreed,  upon  notice  by  the 
U.S.  District  Judge,  to  either  inter- 
vene or  file  an  amicus  curiae  brief. 
[This  action  was  taken  in  reply  to 
an  agenda  query:  "Should  we  con- 
sider the  problem  presented  when  i1 
is  asserted  that  a  state  statute  is 
unconstitutional  and  there  is  no 
litigant  in  the  case  to  defend  the 
statute  in  behalf  of  the  State  ol 
Missouri?]  (4)  To  develop  a  co- 
operative plan  for  jury  utilization  in 
both  state  and  federal  courts  for 
consideration  at  the  Council's  next 
(See  STATE  FED  pg.  7) 


leeting.  (5)  To  refer  to  a  law 
:hool  professor  for  study  the  prob- 
jm  of  attempting  to  reach  a  con- 
jnsus  as  to  standards  when  ineffec- 
veness  of  council  is  alleged. 

New  Jersey.  To  meet  a  severe 
lortage  in  courtroom  facilities  in 
amden  County,  New  Jersey,  Chief 
ustice  Richard  J.  Hughes  of  the 
ew  Jersey  Supreme  Court,  re- 
uested  and  obtained  permission 
om  Chief  Judge  Collins  J.  Seitz 
^A-3)  to  use  the  federal  facilities, 
i  a  letter  of  appreciation  to  the 
then]  Chief  Judge  Mitchell  H. 
ohen,  Chief  Justice  Hughes  said, 
It  is  an  excellent  example  of 
ederal-State    cooperation    on   the 


judicial  level,  which  is  very  much  in 
the  public  interest." 

Oregon.  State  Circuit  Judge 
Mitchell  Karaman  has  a  new  court- 
house now,  but  during  a  portion  of 
the  construction  period  when  the 
Judge  needed  a  courtroom  to  hear 
arguments  the  facilities  of  the  fed- 
eral court  in  Medford  were  made 
available  to  him. 

Virginia.  This  state's  State- 
Federal  Judicial  Council  held  a 
meeting  at  the  time  of  the  Fourth 
Circuit  Conference  last  summer. 
Special  guests  at  the  meeting  were 
the  Chief  Justice,  and  the  directors 
of  both  the  Federal  Judicial  Center 
and  the  Administrative  Office  of 
U.S.  Courts. 
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DIAL-A- REGULATION 


A  new  program  which  the  Gen- 
ral  Services  Administration  has 
icently  put  into  effect  offers  cal- 
irs  an  advance  look  at  what  the 
ederal  Register  will  publish  the 
allowing  day. 

A  spokesman  for  the  GSA  said 
lat  the  move  was  being  taken  to 
romote  both  publication  use  as 
ell  as  usefulness  of  the  Federal 
egister. 

Interested  persons  may  dial 
>02)  523-5022  at  any  time  and 
ear  a  tape-recorded  summary  of 
:lected  documents  scheduled  to  be 
roposed  in  the  next  day's  issue, 
he  Register  is  published  weekdays 
nd  carries  Presidential  proclama- 
ons,  executive  orders  and  govern- 
lent  agency  regulations  which  have 
jneral    applicability   and    legal  af- 

!Ct. 

In  addition  to  the  telephone  ser- 
ce,  GSA  also  is  making  the  docu- 
lents  available  for  an  in-person 
ispection.     Documents    filed    for 


publication  may  be  seen  the  day 
before  publication  in  room  8401, 
1100  -  11th  Street,  N.W.,  Washing- 
ton, D.C.  between  8:45  a.m.  and 
5:15  p.m. 

A  spokesman  for  the  GSA  said 
that  members  of  the  Judiciary  may 
be  especially  interested  in  advance 
information  concerning  Justice  De- 
partment regulations  as  well  as  pro- 
posed actions. 

Congress  set  up  a  computer 
system  to  keep  track  of  all  legisla- 
tion allowing  members  of  the  Judi- 
ciary to  find  out  in  seconds  the 
status  of  any  bill  in  Congress  by 
dialing  202  (Area  Code)  225-1772. 

Operators  are  on  duty  week  days 
from  9:00  a.m.  to  5:00  p.m.,  Wash- 
ington time,  and  all  a  caller  need  do 
is  give  them  the  number  of  the  bill, 
or  its  author  and  subject,  and  mo- 
ments later  they  can  inform  on 
what  stage  of  the  legislative  process 
it  is  at  that  moment. 


AMENDED    FREEDOM   OF 
INFORMATION   ENACTED 

Congress  voted  late  in  November 
to  override  President  Ford's  veto  of 
the  Amended  Freedom  of  Informa- 
tion Act  which,  its  sponsors  con- 
tend, will  give  the  public  greater 
access  to  information  from  govern- 
ment agencies. 

The  amended  Act  gives  an  execu- 
tive department  agency  forty  work- 
ing days  to  review  requested  docu- 
ments. 

However,  the  agency  may  ask 
for,  and  federal  courts  are  author- 
ized to  grant,  additional  time  for 
the  agency  to  complete  its  review. 

The  thrust  of  the  amended  Act  is 
to  speed  up  the  review  by  the 
agency  which  has  been  asked  to 
provide  the  information  and  re- 
move any  unreasonable  cost  to  the 
person  requesting  the  information. 

The  legislation  calls  for  a  judicial 
determination  of  the  question  of 
whether  the  requested  documents 
are  properly  classified. 

Senator  Edward  Kennedy  said  on 
the  Senate  floor  prior  to  action  by 
the  Senate  overriding  the  Presiden- 
tial veto,  "The  bill  passed  by  Con- 
gress recognizes  that  special  weight 
should  be  given  agency  judgments 
where  highly  sensitive  material  is 
concerned.  But  that  bill  also  ex- 
presses confidence  in  the  federal 
judiciary  to  decide  whether  the 
greater  public  interest  rests  with 
public  disclosure  or  continued  pro- 
tection." 


MRS^nno. 

Appointments 

J.   Calvitt  Clarke,  Jr.,  U.S.  District 

Judge,  E.D.Va.,  Jan.  2 

William   S.   Sessions,    U.S.    District 

Judge,  W.D.Texas,  Dec.  19 

William     J.     Bauer,     U.S.     Circuit 

Judge,  7th  Cir.,  Jan.  3 

James    P.    Churchill,    U.S.    District 

Judge,  E.D.Mich.,  Dec.  30 


H.  Dale  Cook,  U.S.  District  Judge, 
N.E.&W.D.Okla.,  Dec.  31 


Nomination 

J.     Smith     Henley,     U.S. 
Judge,  N.D. III.,  Dec.  11 


District 


Confirmations 

Donald     D.     Alsop,    US.    District 

Judge,  D.Minn.,  Dec.  18 

Henry     Bramwell,     U.S.      District 

Judge,  E.D.N.Y.,  Dec.  20 

Edward     N.     Cahn,     U.S.    District 

Judge,  E.D.Pa.,  Dec.  18 

John  T.  Elfvin,  U.S.  District  Judge, 

W.D.N. Y.,  Dec.  20 

James  M.    Fitzgerald,  U.S.  District 

Judge,  D.Alaska,  Dec.  18 

Joel  M.  Flaum,  U.S.  District  Judge, 

N.D. III.,  Dec.  18 

John  F.  Gerry,  U.S.  District  Judge, 

D.N.J. ,  Dec.  18 

Alfred   Y.    Kirkland,    U.S.    District 

Judge,  N.D. III.,  Dec.  19 

Juan    R.  Torruella  del  Valle,   U.S. 

District  Judge,  D.P.R.,  Dec.  18 

Ellsworth  A.  VanGraafeiland,  U.S. 

Circuit  Judge,  2nd  Cir.,  Dec.  20 

Elevation 

Reynaldo    G.    Garza,   Chief  Judge, 

U.S.  District  Court,  S.D.Texas,  Dec. 

28 

Deaths 

Roy    M.    Shelbourne,    U.S.    Senior 

District  Judge,  W.D.Ky.,  Dec.  29 

Eugene     Worley,     Senior     Judge, 

Court     of     Customs     and     Patent 

Appeals,  Dec.  17 


calendar 


January  30-31  Judicial  Conference 
Criminal  Justice  Act  Com- 
mittee, New  Orleans, 
Louisiana 

February  3-4  Judicial  Conference 
Committee  on  Court  Ad- 
ministration, Marco  Island, 
Florida 

February  7  Judicial  Conference 
Committee  on  Bankruptcy 
Administration,  Washing- 
ton, D.C. 

February  19-21  Regional  Seminar 
for  U.S.  Bankruptcy  Judges, 
San  Diego,  California 

March  6-7  Judicial  Conference  of 
the  United  States,  Washing- 
ton, D.C. 

March  16  Metropolitan  Judges  Con- 
ference, San  Antonio,  Texas 

March  19-21  Regional  Seminar  for 
U.S.  Bankruptcy  Judges, 
Lexington,  Kentucky 

March  24-28  Orientation  Seminar 
for  Probation  Officers,  Wash- 
inton,  D.C. 
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Judge  Marvin  E.  Frankel 
United  States   District  Court 
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United  States  District  Court 
Western  District  of  Texas 
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Judge  Walter  E.  Hoffman 
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FEBRUARY  1975 


NATIONAL  CONFERENCE  ON 
APPELLATE  JUSTICE  HELD 


Over  250  judges,  lawyers  and  law  professors  gathered  at  Coronado, 
:alifornia,  last  month  to  discuss  for  three  and  one-half  days  growing 
roblems  in  the  appellate  courts. 

The  conference  was  the  culmination  of  three  years  of  study  by  the 
advisory  Council  for  Appellate  Justice.  Among  the  group  were  twenty- 
ve  federal  judges. 


The  Advisory  Council,  organized 
)intly  by  the  National  Center  for 
tate  Courts  and  the  Federal  Judi- 
ial  Center,  is  made  up  of  thirty  of 
he  most  knowledgeable  and  con- 
erned  individuals  in  the  country, 
II  dedicated  to  improving  the 
uality  of  justice  on  the  appellate 
wel. 

Several  volumes  of  preparatory 
laterial  were  distributed  in  ad- 
ance  of  the  meeting  as  well  as  two 
?cent  publications  on  appellate 
ourt  procedures  and  appellate  judi- 
ial  opinions. 

Groups  of  thirty  gathered  each 
ay,  during  which  time  intensive 
iscussions    took     place    with    all 


participants  expressing  their  ideas 
as  to  how  appellate  court  problems 
can  best  be  resolved. 

Evening  sessions  included  out- 
standing speakers  advancing  their 
views  as  to  how  appellate  justice 
can  be  improved  upon  and  over- 
whelming caseloads  can  be  met. 

Senator  Roman  L.  Hruska, 
Chairman  of  the  Commission  on 
Revision  of  the  Federal  Court  Ap- 
pellate System,  directed  his  remarks 
mainly  to  the  concept  of  establish- 
ing a  new  National  Court.  He  told 
his  audience:  (1)  Many  inter-circuit 
conflicts  are  not  being  resolved  by 
the  Supreme  Court  because  of  the 
press  of  more  urgent  business; 
(see  Conference  pg.  2) 


".  .  .our  central  problem  is  the  reconciliation 
of  tradition  with  reality."  Judge  Carl  Mc- 
Gowan  (D.C— CA)  summarizes  Conference 
proceedings. 
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REVISION  COMMISSION  ENDORSES  NATIONAL  COURT 

The  Commission  on  Revision  of  the  Federal  Court  Appellate  System  following  two  days  of  hearings  on 
January  17-18  gave  preliminary  approval  to  the  creation  of  a  seven-member  National  Court  of  Appeals. 
The  new  court: 

•  Would  receive  its  caseload  either  by  reference  from  the  Supreme  Court  or  by  transfer  from  any  of  the 
present  Circuit  Courts  of  Appeals. 

•  Would  consist  of  a  seven-member  permanent  court  of  Article  III  judges. 

•  Would  not  limit  the  right  of  a  litigant  to  appeal  directly  to  the  Supreme  Court  and  all  decisions  made  by 
the  new  court  could  be  appealed  to  the  Supreme  Court.  (See  story  above) 


(from  Conference  pg.  1) 

(2)  futile,  repetitive  litigation  in  the 
circuit  courts  in  the  hope  of  finding 
a  forum  which  will  be  favorable 
exacts     a     high     price     in    waste; 

(3)  there  is  need  for  an  alternative 
forum  which  would  resolve  ques- 
tions of  national  law  rapidly  and 
efficiently  subject  to  ultimate  Sup- 
reme Court  review;  (4)  there  is 
strong  argument  for  the  creation  of 
a  new  court  with  judicial  capacity 
and  authority  to  resolve  inter- 
circuit  conflicts. 

The  Senator  went  on  to  outline 
the  Commission's  proposal  for  a 
new  National  Court  to  be  included 
in  their  forthcoming  report.  The 
court  would  have  seven  Article  III 
judges.  They  would  only  sit  en 
banc.  Cases  could  be  brought  to  the 
new  tribunal  either  by  (1)  transfer 
to  the  court  by  one  of  the  Circuit 
Courts  of  Appeals,  the  Court  of 
Claims,  or  the  Court  of  Customs 
and  Patent  Appeals;  or  (2)  by  re- 
ference, whereby  the  Supreme 
Court  could  refer  to  the  newly 
established  tribunal  any  case  within 
the  jurisdiction  of  the  Supreme 
Court. 

In  answer  to  inquiries  about 
final  recourse  to  the  Supreme 
Court,  the  Senator  said  any  case 
decided  by  the  new  National  Court, 
by  whatever  means,  could  be  re- 
viewed by  the  Supreme  Court  upon 
petition  for  writ  of  certiorari.  If 
this  final  appeal  was  made  no  new 
briefs  would  be  required,  but  short 
statements  could  be  added  if  there 
were  new  considerations  not  pre- 
sent at  the  time  of  the  initial 
application. 

Professor  Leo  Levin,  Director  of 
the  Circuit  Revision  Commission, 
explained  some  of  the  circuit  prob- 
lems he  observed  and  noted  that  a 
recent  survey  of  three  thousand 
lawyers  concerning  oral  argument 
and  opinion  writing  showed  that 
only  16  percent  of  the  respondents 
thought  argument  time  should  be 
afforded  in  all  cases.  Where  appeals 
border  on  the  frivolous,  as  de- 
termined by  the  court,  denial  of 
oral  argument  was  found  acceptable 
by  89  percent  of  the  lawyers  in  the 


Fifth  Circuit  and  72  percent  in  the 
Second.  Similarly,  where  the  issues 
are  clear  and  can  be  decided  by 
reference  to  precedent,  denial  of 
oral  argument  was  acceptable  to  56 
percent  of  the  attorneys  in  the 
Second  and  72  percent  of  those  in 
the  Fifth. 

Professor  Levin  mentioned  some 
recommendations  the  Commission 
was  prepared  to  make:  (1)that 
each  circuit  be  required  to  establish 
an  appropriate  mechanism  for  rule- 
making by  the  circuit,  with  broad 
participation  by  members  of  the 
bench  and  bar;  (2)  that  each  circuit 
be  required  to  publish  its  internal 
operating  procedures  "reflecting 
both  a  philosophy  of  accountability 
and  a  pragmatic  recognition  of  the 
value  of  criticism  and  comment"; 
(3)  the  desirability  of  national  mini- 
mum standards,  including  some 
reason  for  a  decision  rendered  in 
every  case,  even  if  no  more  than  a 
citation. 

Judge  Carl  McGowan  (CA-DC) 
addressing  the  final  gathering  com- 
mented that  "some  of  the  questions 
asked  at  this  Conference  have  been, 
if  not  quite  unthinkable,  at  least 
jarring  to  sensibilities  and  assump- 
tions rooted  in  long-established 
traditions  .  .  .  Professions  with  any 
pretense  to  reliance  upon  the 
reasoning  faculties  do  not  shrink 
from  inward  inquiry-and  they  act 
at  their  peril  when  they  fail  to  do 
so  imaginatively,  persistently  and 
ruthlessly." 

To  each  of  the  eight  groups 
reporters  were  assigned  who  will 
make  summaries  of  the  group  dis- 
cussions for  later  circulation.   |lr| 
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•  Class  Actions:  A  Symposium.  12 
San  Diego  L.  Rev.  243  p.  (Dec. 
1974). 

•  Criminal  Justice  in  2000  A.D.  13 
Ct.  Rev.  34  (1974). 

•  Federal  Trial  Handbook.  Robert 
S.  Hunter.  Lawyers  Co-op,  1974 
($40). 

•  Guidelines  for  Pre-Recording 
Testimony  on  Videotape  Prior  to 
Trial;  A  Manual  prepared  by 
Federal  Judicial  Center.  (FJC  No. 
74-9).  Nov.  1974. 

•  Guide  for  Training  Newly  Ap- 
pointed Federal  Probation  Officers. 
Federal  Judicial  Center  (FJC  No. 
74-8).  1974. 

•  Grand  Juries,  Grand  Jurors  and 
the  Constitution.  P.  W.  Sperlich  and 
M.  Jaspovice.  1  Hastings  Const 
L.Q.  63  (Spr.  1974). 

•  Legal  Problems  of  Dividing  < 
State  Between  Judicial  Circuits 
Arthur  D.  Hellman.  122  U.  Pa  L. 
Rev.  1188  (May  1974). 

•  The  Pre-Argument  Conference 
An  Appellate  Procedural  Reform 
Irving  R.  Kaufman.  74  Colum.  L 
Rev.  1094  (Oct.  1974). 

•  Reports  of  the  [FJC]  Confer 
ences  for  District  Court  Judges 
Feb.  11-14,  1974,  64  F.R.D.  22! 
(Dec.  1974);  April  8-11,  1974,6' 
F.R.D.  475  (Jan.  1975). 

•  The   San    Francisco   Master  Cal 
endar   System   for  Criminal   Cases 
Walter  F.  Calcagno.  1  Brief /Case  1 
(Dec.  1974). 

•  Screening  Practices  and  the  Us 
of  Para-Judicial  Personnel  in  th 
U.S.  Courts  of  Appeals;  a  Study  ii 
the  Fourth  Circuit.  (FJC  No.  74-71 
1974. 

•  Speeding  Criminal  Appeals  in  th 
Second  Circuit.  Marianne  Stecich 
58  Judicature  286  (Jan.  1975). 
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THE  JUDGES'  PAY 

Decisions  of  the  federal 
courts  make  big  news  almost 
weekly,  but  the  federal  judiciary 
as  an  institution  receives  remark- 
ably little  public  attention.  This 
neglect  is  understandable,  since 
judicial  organization  is  rarely  as 
dramatic  a  topic  as  congressional 
reform  or  as  pervasive  an  in- 
fluence as  the  structure  of  the 
Executive  Branch.  But,  as  Chief 
Justice  Warren  Burger  em- 
phasized in  his  year-end  review 
of  the  courts,  the  judiciary  has 
nuts  and  bolts  problems  which 
have  as  much  constitutional  im- 
portance as  those  of  the  other 
two  branches. 

Two  among  Chief  Justice 
Burger's  suggestions  strike  us  as 
particularly  important— an  in- 
crease in  the  number  of  district 
and  circuit  judgeships  and  a  raise 
in  federal  judges'  pay.  The  Chief 
Justice  asked  Congress  to  hurry 
up  and  pass  the  omnibus  judge- 
ship bill  prompted  by  a  judiciary 
request  two  years  ago.  This  bill 
would  create  52  new  district 
judgeships  (for  a  total  of  454) 
and  13  new  circuit  judgeships 
(for  a  total  of  110).  Justice 
Burger  argues  that  federal  judges 
disposed  of  nearly  140,000  cases 
in  1974,  almost  22,000  more 
than  in  1970,  with  no  increase  in 
personnel,  and  appellate  cases 
per  circuit  judgeship  have  in- 
creased 80%  since  1968,  when 
Courts  of  Appeals  were  last  ex- 
panded. 

Along  with  the  increased  case 
load,  warns  the  Chief  Justice, 
inflation  has  been  weakening  the 
federal  courts.  Judges'  salaries 
have  been  frozen  for  the  past  six 
years,  during  which  the  average 
civil  servant's  pay  has  increased 
more  than  50%  and  the  cost  of 
living  has  gone  up  42%.  These 
pay  raises  are  supposed  to  be 
decided  by  a  presidential  com- 
mission which  also  sets  the  sala- 
ries for  Congressmen  and 
Cabinet  officers.  But  the  latest 
commission  recommendation, 
which  would  have  raised  judges' 
pay  by  22.5%,  foundered  in  the 


Senate  early  in  1974  when 
election-wary  Senators  refused 
to  support  any  measure  which 
would  have  increased  their  own 
salaries  as  well. 

The  financial  pinch,  says 
Chief  Justice  Burger,  has  caused 
as  many  federal  district  judges  to 
resign  in  the  past  13  months  to 
return  to  practicing  law  as  have 
done  so  in  the  preceding  34 
years.  The  number  is  small,  six 
in  all,  but  it  does  point  to  a 
problem  of  morale  in  the  third 
coequal  branch  of  the  national 
government. 

Adequate  pay  is  so  important 
for  a  corruption-free  and  in- 
dependent judiciary  that  the 
framers  of  the  Constitution  in- 
cluded a  prohibition  against 
diminishing  a  federal  judge's 
salary  during  his  continuance  in 
office.  At  the  same  time,  as 
Federalist  Paper  79  observes, 
they  left  out  the  prohibition 
against  a  pay  raise  which  applies 
to  the  President,  realizing  that 
"it  may  well  happen  .  .  .  that  a 
stipend  which  would  be  very 
sufficient  at  (the  judges')  first 
appointment  would  become  too 
small  in  the  progress  of  their 
service." 

We  favor  a  cut,  rather  than 
further  increase,  in  total  govern- 
ment spending.  But  one  of  the 
dangers  in  the  government's  try- 
ing to  use  its  budget  to  reform 
society  is  that  truly  essential 
government  services  may  be 
starved.  The  Judicial  Branch,  de- 
pendent on  the  other  two 
branches  for  its  budgets,  is  parti- 
cularly vulnerable  and  par- 
ticularly deserving  of  protection. 

If  the  judicial  system  be- 
comes afflicted  with  overwork 
and  incompetence  because  of 
lack  of  federal  support,  that 
decline  will  soon  be  reflected  in 
the  quality  of  the  judicial  de- 
cisions that  have  such  a  far- 
reaching  impact  on  the  nation's 
respect  for  justice  and  the  prin- 
ciple of  orderly  legal  processes. 
Any  diminution  of  its  effective- 
ness would  seriously  harm  our 
constitutional  structure. 


ADMINISTRATIVE  OFFICE 
PUBLISHING  COMPLETE 
CATALOG 

The  Administrative  Office  of  the 
U.S.  Courts  is  publishing  a  com- 
plete catalog  of  all  of  its  reports 
including  those  published  by  the 
Government  Printing  Office.  The 
list  totals  more  than  seventy  titles 
including  the  Bankruptcy  Cost  Stu- 
dies, Operations  Manual— Probation 
Officers,  Book  for  Jurors,  and  the 
Manual  on  the  Code  of  Judicial 
Conduct. 

The  catalog  will  be  available 
shortly  and  can  be  obtained  by 
contacting  the  Administrative  Of- 
fice of  the  U.S.  Courts,  Wash- 
ington,   D.C.       20544.   Ilfl 


FEDERAL  PUBLIC  DEFENDERS 
HONOR  WILLIAM  E.  FOLEY 

Deputy  Director  William  E. 
Foley  of  the  Administrative  Office 
of  the  U.  S.  Courts  was  awarded  the 
Federal  Defender  Recognition 
Award  of  Merit  at  a  recent  seminar 
for  Federal  Public  Defenders  in 
New  Orleans. 

The  award  of  merit  read,  in  part: 
"Many  dream  of  equal  justice;  some 
are  privileged  to  work  for  it.  But  a 
select  few  have  fathered  its  im- 
plementation and  realization.  From 
those  of  us  privileged  to  work  for 
equal  justice,  we,  the  Criminal  Jus- 
tice Act  Federal  and  Community 
Defenders,  appreciatively  and  grate- 
fully acknowledge  William  E.  Foley 
as  the  one  most  responsible  for  the 
success  of  our  offices  and  the  re- 
sulting institutionalization  of  equal 
justice  in  our  Nation."  jlfj 

NEW  JUDGESHIP  BILLS 
INTRODUCED 

Acting  at  the  request  of  the  Jud- 
icial Conference  of  the  U.S.,  Sena- 
tors Quentin  Burdick  and  Roman 
L.  Hruska  introduced  two  bills  to 
provide  for  additional  district  and 
appeals  court  judgeships  January  21 . 
S.287  would  authorize  29  additi- 
onal district  judgeships  while  S.286 
would  provide  ten  additional  judge- 
ships for  the  U.S.  Courts  of  Ap- 
peals. M 


TRAVEL-PER  DIEM 
BILLS  REINTRODUCED 

Senator  Lee  Metcalf,  Chairman 
of  the  Senate  Subcommittee  on 
Reports,  Accounting,  and  Manage- 
ment and  Representative  Jack 
Brooks  who  heads  the  House  Com- 
mittee on  Government  Operations 
reintroduced  bills  calling  for  sub- 
stantial increases  in  both  travel  and 
per  diem  for  all  government  em- 
ployees including  members  of  the 
judiciary. 

Both  bills  were  reported  out  of 
committee  early  this  month  and  are 
expected  to  be  approved  by  Con- 
gress shortly. 

President  Ford  vetoed  a  similar 
bill  December  31  because  he  ob- 
jected to  provisions  dealing  with 
disabled  veterans.  The  new  bills  do 
not  carry  the  provisions  which  the 
President  objected  to,  and  thus 
spokesmen  for  both  House  and 
Senate  Committees  said  they  ex- 
pected the  President  to  sign  the  bill. 
The  bills  provide  for  per  diem  for 
judges  up  to  $50,  and  up  to  $35 
other  personnel  and  mileage  up  to 
18  cents  per  mile. 

The  exact  allowance  limits  would 
be  determined  by  each  federal 
agency;  in  the  case  of  the  judiciary 
the  Director  of  the  Administrative 
Office  of  the  U.  S.  Courts  would 
determine  the  mileage  and  per  diem 
allowance.  Ilfl 


BILL  SPLITTING  5TH  AND  9TH 

CIRCUITS  WILL  BE 

INTRODUCED 

The  Senate  Judiciary  Committee 
plans  to  introduce  a  committee  bill 
which  would  reorganize  both  the 
Fifth  and  Ninth  Judicial  Circuits 
by  splitting  each  circuit  into  two 
divisions. 

In  its  report  on  the  bill,  the 
committee  recommended  the  crea- 
tion of  fifteen  new  judgeships,  eight 
for  the  Fifth  Circuit  and  seven  for 
the  Ninth  Circuit. 


Pictured  above  are  Revision  Commission  Chairman  Senator  Roman  L.  Hruska,  Executive  Director 
A.  Leo  Levin  and  Senator  Hiram  L.  Fong  as  the  Commission  met  to  discuss  the  proposed  new 
National  Court  of  Appeals  last  month. 


The  bill  is  an  outgrowth  of  the 
work  of  the  Commission  on  Revi- 
sion of  the  Federal  Court  Appell- 
ate System  which  recommended 
December  18,  1973  that  the  two 
Circuits  be  divided  creating  two 
new  Judicial  Circuits.  (See  The 
Third  Branch,  January,  1974.) 

The  Senate  committee  report 
accompaying  the  bill,  S.  2990, 
said  that  "the  fundamental  and  the 
basic  solution  to  increased  caseload 
continues  to  be  increased  (judge- 
ships). At  the  district  court  level 
we  have  increased  the  number  of 
judges  to  correspond  to  increased 
workload. 
"In  many  instances  where  the 
caseload  of  a  federal  judicial  dis- 
trict within  one  state  becomes  too 
large  or  where  conservation  of  the 
time  and  energies  of  judges  and 
litigants  have  become  a  factor,  the 
solution  has  been  to  create  more 
than  one  judicial  district  within 
that  state  ...  It  seems  to  the 
Committee  that,  within  limits,  a 
similar  remedy  can  be  applied  to 
the  courts  of  appeals  for  the 
several    circuits." 

The  Committee  recommended 
that  the  Fifth  Circuit  be  divided 
into  an  Eastern  and  Western  Divi- 
sion. The  Eastern  Division  would 
consist  of  Alabama,  Florida,  Geo- 
gia,  Mississippi,  and  the  Canal  Zone 
while  the  Western  Division  would 
include  only  Louisiana  and  Texas. 

The  Eastern  Division  would  con- 
sist   of     twelve     U.S.    Court      of 


Appeals   judges   and   the   Western, 
eleven. 

The  bill  would  create  a  Northern 
and  Southern  Division  of  the  Ninth 
Circuit  consisting  of  Alaska,  Cali- 
fornia Northern,  California  Eastern, 
Idaho,  Montana,  Washington,  Ore- 
gon, Hawaii,  and  Guam  with  a  total 
of  nine  judges  and  a  Southern  Divi- 
sion comprising  Arizona,  Califor- 
nia Southern,  California  Central, 
and    Nevada    with    eleven    judges. 

The  Committee  said,  "Of  para- 
mount consideration  is  the  fact 
that  the  Committee  believes  that 
if  circuits  with  overwhelming  case- 
loads are  restructured  into  divisions 
rather  than  separate  circuits,  a 
base  will  be  laid  for  a  relatively 
flexible  structure  for  courts  of 
appeals  which  can  accommodate 
any  increase  in  caseload  reasonably 
forseeable  within  the  next  twenty- 
five  years." 

Each  division  would  have  its 
own  Chief  Judge,  Circuit  Executive 
and  Judicial  Council  and  control 
both  the  designation  and  assign- 
ment of  circuit  and  district  judges 
within  its  division. 

The  bill  also  sets  up  machinery 
through  which  judges  in  California 
may  resolve  "conflicts  between 
the  Southern  and  Northern  Division 
with  reference  to  the  interpretation 
of  California  law  or  the  Construe 
tion  or  application  of  federal  law 
or  regulations  with  reference  to 
activities  of  or  within  the  State  of 
California."     Ilfl 
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Standards  Relating  to  Court 
ganization  [Approved  Draft, 
b.  1974]  ABA  Commission  on 
mdards  of  Judicial  Administra- 
n. 

Tennessee  and  the  U.S.  Court  of 
ipeals  for  the  Sixth  Circuit.  Harry 
illips.  10  Tenn.  B.J.  6  (Nov. 
74). 

The  U.S.  Magistrates:  How  Their 
•vices  Have  Assisted  Administra- 
n  of  Several  District  Courts; 
ire  Improvement  Needed.  U.S. 
mptroller  General.  (B-1 33322) 
neral  Accounting  Office,  Sept. 
74.  Ilfi 


UCATION  &  TRAINING  HOLDS 
DBATION  OFFICER  SEMINARS 

In  order  to  improve  the  training 
all  court  personnel,  the  Federal 
iicial  Center's  Education  and 
lining  Division  has  begun  some 
v  and  innovative  training  pro- 
ms. 

A  refresher  training  program  was 
d  in  Brownsville,  Texas,  Feb- 
ry  3-7.  This  seminar  covered 
cotic  and  alcoholic  problems 
I  treatment.  In  addition  to  prob- 
3n  officers  and  Federal  Bureau 
Prison  personnel,  other  agencies 
ticipating  included  the  Drug  En- 
cement  Administration,  Bureau 
Customs,  and  U.  S.  Border 
rol. 

The  Center's  staff  was  invited  to 
ticipate  in  a  meeting  of  Chief 
bation  Officers  for  the  southeast 
ion  held  in  Dallas,  Texas,  Feb- 
ry  12,  13,  and  14. 
Richard  Mischke,  Deputy  Direc- 
,  discussed  new  training  pro- 
ms and  communication  skills. 
3  Center's  staff  has  offered  to 
vide  short  management  training 
.ions  for  these  annual  meetings. 
A  seminar  to  improve  super- 
>ry  skills  was  conducted  in  New 
rk  City,  February  19-21.  Partici- 
its  included  probation  and  cleri- 
supervisors  from  the  District  of 


New  Jersey  and  the  Southern  and 
Eastern  Districts  of  New  York.  The 
program  was  especially  planned  for 
this  group  and  builds  on  the  in- 
court  management  program  which 
has  been  successfully  developed  and 
presented  in  several  courts  during 
the  past  year. 

Since   all    supervisory   personnel 
can  not  be  trained  in  formal  class 
programs,  a  correspondence  course 
in  supervision  has  been  developed. 
Open  to  all  supervisors  and  poten- 
tial   supervisors  in  the  courts,  the 
three-lesson  course  contains  about 
four     hundred     pages    of    written 
material.    Lesson    One    deals    with 
supervisory  duties  and  responsibili- 
ties; Lesson  Two,  with  communica- 
tions;    and     Lesson     Three     with 
human  relations.  Students  are  able 
to   work   at   their   own    rate,  with 
their  work  monitored  by  use  of  an 
exam  with  each  lesson.    Upon  suc- 
cessful   completion  of  the  course, 
a  certificate  will  be  awarded.    Also, 
a   letter  will   be  placed  in  the  stu- 
dent's personnel  file  as  an  indica- 
tion of  his  or  her  extra  effort  to- 
ward self-improvement. 
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JUSTICE  CLARK  CITES 

"ASTONISHING  PACE" 

OF  VIDEO  INNOVATION 

In  an  address  January  31  to  the 
Workshop  on  Legal  Communica- 
tions at  Hastings  Law  School,  Mr. 
Justice  Tom  C.  Clark  said  that  in 
both  federal  and  state  courts  the 
use  of  television  is  being  rapidly 
accepted. 

Justice  Clark  said  that  "even  in 
this  era  of  accelerating  change,  the 
progress  in  the  application  of  video 
technology  to  the  law  has  set  an 
astonishing  pace.  Justice  Clark 
pointed  out  that  "at  least  five  states 
and  the  federal  courts  now  have 
adopted  rules  permitting  the  video- 
taping of  depositions  but  Ohio  re- 
mains the  only  state  authorizing 
videotape  trials." 


"One  percent  supervision  is  patently  inade- 
quate." .  .  .  .Judge  Shirley  M.  Hufstedler 
(CA-9),  addressing  the  National  Conference  on 
Appellate  Justice. 


(See  Conference  page  1 
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That  despite  some  reluctance  on 
the  part  of  judges  and  lawyers  to 
use  this  technology,  he  indicated 
"change  is  nonetheless  coming,  at 
an  ever  increasing  pace,  to  legal 
processes  and  institutions.  And  we 
can  expect  this  pace  to  continue  as 
the  courts'  new  research  and  train- 
ing institutions  help  them  adapt  to 
modern  computer,  recording,  and 
video  technology,  and  to  modern 
management  procedures  including 
sophisticated  data  gathering,  pro- 
cessing and  statistical  analysis." 

He  told  the  workshop  partici- 
pants that  "both  the  Federal  Judi- 
cial Center  and  the  National  Center 
for  State  Courts  have  done  pioneer- 
ing research  in  videotaping  and  we 
can  expect  that  their  continuing 
involvement  will  provide  and  in- 
dispensible  ingredient  if  this  new 
technology  is  to  receive  widespread 
acceptance  by  the  courts." 


IEGISINION 


DRAFT  LEGISLATION 

Following  the  opening  of  the 
94th  Congress,  the  Judicial  Con- 
ference of  the  United  States  sub- 
mitted a  number  of  draft  proposals 
for  legislation,  some  of  which  have 
already  been  introduced: 

OMNIBUS  JUDGESHIPS 

The  Judicial  Conference's  re- 
quest for  52  additional  district 
judgeships  has  been  submitted  to 
both  Houses  of  Congress.  Senator 
Burdick  has  introduced  S.  287, 
which  provides  for  only  29  judge- 
ships. The  Conference's  request  for 
13  additional  circuit  judgeships  has 
also  been  submitted,  but  has  not 
been  introduced  in  that  form. 
Senator  Burdick  has  introduced  S. 
286,  which  provides  for  10  ad- 
ditional circuit  judgeships. 

THREE-JUDGE  COURTS 

S.  537,  to  eliminate  the  three- 
judge  court  in  most  instances,  has 
been  introduced  by  Senator  Bur- 
dick. 

JUROR  FEES  &  PROTECTION 
OF  JUROR'S  EMPLOYMENT 

The  Judicial  Conference  pro- 
posals have  been  introduced,  with 
some  changes,  as  S.  539. 

SIX-MEMBER  JURIES 

The  Judicial  Conference  pro- 
posal has  been  introduced  as  S. 
237.  Another  bill,  which  would 
provide  also  for  six-member  juries 
except  capital  offenses,  has  been 
introduced  by  Senator  Scott  as 
S.  430. 

TRAVEL  &  PER  DIEM 

Bills  have  been  introduced  in 
both  Houses  to  increase  the  maxi- 
mum amount  of  per  diem  and 
subsistence  and  mileage  allowance 
payable  to  federal  officers  and  em- 
ployees traveling  on  official  busi- 
ness. 


JUDICIAL  SURVIVORS  ANNUITIES 

Senator  McClellan  has  intro- 
duced S.  12,  which  will  provide 
benefits  to  survivors  of  Federal 
judges  comparable  to  benefits  re- 
ceived by  survivors  of  Members  of 
Congress. 

INCREASED  ANNUITIES 
-SECRETARIES  OF 
JUSTICES  &  JUDGES 

This  measure  has  been  reintro- 
duced in  the  House  by  Repre- 
sentative Matsunaga  as  H.R.  1908. 

NOTE:    GARNISHMENTS 

The  Social  Services  Amendments 
of  1974  (P.L.  93-647,  Jan.  4,  1975) 
contains  a  provision  which  permits 
the  garnishment  of  compensation 
of  federal  employees  for  enforce- 
ment of  child  support  and  alimony 
obligations.  [There  will  be  an  A.O. 
bulletin  issued  on  this  proviso  of 
the  new  law  soon,  which  will  in- 
clude an  analysis  of  other  sections 
of  the  law  which  do  not  become 
effective  until  next  July.]  lift 


BANKRUPTCY  FILINGS  HIT 
HISTORICAL  HIGHS 

The  compound  effect  of  infla- 
tion and  recession  coupled  with 
widespread  business  failures  has 
forced  thousands  of  companies  and 
individuals  to  file  bankruptcy  peti- 
tions with  bankruptcy  judges. 

Figures  compiled  by  the  Bank- 
ruptcy Division  of  the  Administra- 
tive Office  of  the  U.S.  Courts  indi- 
cate that  if  the  present  trend  con- 
tinues for  the  balance  of  fiscal  year 
1975  between  240,000  and 
250,000  bankruptcy  petitions  will 
be  filed. 

This  compares  with  a  high  of 
208,329  petitions  which  were  filed 
during  fiscal  1967.  During  fiscal 
1974  a  total  of  189,513  petitions 
were  filed. 

The  figures  indicate  an  increase 
in  the  percentage  of  business  filings 
as  compared  with  individual  filings. 
In  the  first  three  months  of  fiscal 
1975,  11.2%  of  all  cases  filed  were 


filed  by  businesses. 

Berkeley  Wright,  Chief  of  the 
Bankruptcy  Division  of  the  A.O. 
said  that  filings  for  this  current  yeai 
will  undoubtedly  break  every  prioi 
record.  As  a  result  of  the  majoi 
increase  in  bankruptcy  filings,  thi 
A.O.  has  asked  Congress  for  supple 
mental  funds  to  hire  additiona 
clerical  personnel  to  assist  in  hand 
ling  the  record  bankruptcy  case 
load,  lift 
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New  Holdings 

The  Division  of  Education  an 
Training  maintains  a  cassette  libr 
ry  containing  various  presentatioi 
that  are  delivered  at  Center  serr 
nars,  institutes  and  conferences. 

Early  in  1974  a  complete  cat 
log  of  these  cassettes,  which  a 
available  to  members  of  the  Fede 
al  Judicial  System  on  a  two  wee 
loan  basis,  was  published. 

Since  that  publication  new  pr 
sentations  have  been  added  to  tl 
library's  holdings  and  The  Thi 
Branch  will  continue  to  list  the 
additions  to  keep  readers  curren 

JUDGES 

J-77     PLENARY     SESSION-TK 
FEDERAL     BUREAU     C 
PRISONS    AND    THE    U 
BOARD  OF  PAROLE 
Judge  Oren  R.  Lewis, 
U.S.  Dist.  Ct.  (E.D.  VA.) 

Wayne  P.  Jackson 
Chief  of  Probation,  A.O. 

Norman  Carlson,  Director 
Federal  Bureau  of  Prisons 

Eugene  N.  Barkin, 

General  Counsel 

Federal  Bureau  of  Prisons 

George  Reed,  Member 
United  States  Board  of  Parole 


MAGISTRATES 

ARE   HOLDING   MORE 

IMMIGRATION   HEARINGS 

U.S.  Magistrates  are  disposing  of 
jreater  percentage  of  immigration 
fenses  prosecuted  in  U.S.  District 
iurts,  thus  relieving  judges  of  this 
ie  consuming  work. 
The  following  table  shows  the 
nd  in  recent  years  as  Magistrates 
ye  continued  to  dispose  of  these 
;es. 


8  RULE  35 

Judge  William  H.  Webster, 
U.S.  Ct.  of  Appeals,  (8th  Cir.) 

9  JUDICIAL  RESPONSI- 
BILITY FOR  THE  DIS- 
POSITION OF  LITIGATION 

Judge  Frank  J.  McGarr, 
U.S.  Dist.  Ct.  (N.D.  III.) 

0  A  MODERN,  EFFICIENT 
USE  OF  SUPPORTING  PER- 
SONNEL AND  THE  BAR 

Judge  Philip  W.  Tone, 
U.S.  Dist.  Ct,  (N.D.  III.) 

1  THE  ADMINISTRATIVE 
OFFICE-HOW  IT  CAN 
HELP  YOU 

Rowland  F.  Kirks,  Director 
Administrative  Office  of  the 
J.S.  Courts 

William  E.  Foley, 
)eputy  Director 
\dministrative  Office  of  the 
J.S.  Courts 

^arl  H.  Imlay,  General  Counsel 
Administrative  Office  of  the  U.S. 
Courts 

Gilbert  L.  Bates,  Assistant  to  the 
)irector,  Administrative  Office 
»f  the  U.S.  Courts 

2  JUDICIAL  ACTIVITIES 
AND  ETHICS 

ludge  Edward  A.  Tamm, 

J.S.  Ct.  of  Appeals,  (C.A.-D.C.) 


IMMIGRATION  CASES 
Disposed  of  by  Magistrates 

F.Y. 
1972 

F.Y. 
1973 

TOTAL 

9,798 

13,986 

S.Texas 
W.  Texas 
S.  California 
Arizona 

3,003 

2,011 

3,529 

609 

4,985 

2,672 

4,787 

663 

Commenced  in  District  Courts 

F.Y. 
1970 

F.Y. 
1971 

F.Y. 
1972 

F.Y. 
1973 

TOTAL 

4,614 

5,027 

5,904 

2.208 

S.Texas 
W.Texas 
S.  California 
Arizona 

1,451 

1,386 

1,054 

211 

2,240 

1,192 

679 

152 

2,223 

2,332 

498 

52 

298 

431 

617 

86 

F.Y. 
1974 

15,824 

6,710 
2,783 
4,703 
1,101 


F.Y. 
1974 

1,921 

127 

443 

543 

59 


J-83  ANATOMY  OF  A  CRIMI- 
NAL CASE  IN  FEDERAL 
COURT 

Judge  Gerald  B.  Tjoflat, 
U.S.  Dist.  Ct.  (M.D.  Fla.) 

J-84    TRIAL    AND    POST-TRIAL 
PROBLEMS 
Judge  Damon  J.  Keith, 
U.S.  Dist.  Ct.,  (E.D.  Mich.) 

J-85  THE  UNITED  STATES 
BOARD  OF  PAROLE 

Maurice  H.  Sigler,  Chairman 
United  States  Board  of  Parole 

J-86  STATE  PRISONER  CIVIL 
RIGHTS  ACTIONS 

Judge  Ruggero  J.  Aldisert, 
U.S.  Ct.  of  Appeals,  (3rd  Cir.) 

J-87  MANAGEMENT  OF  CIVIL 
CASE  FLOW  FROM  FILING 
TO  DISPOSITION 

Judge  Charles  B.  Renfrew, 
U.S.  Dist.  Ct.  (N.D.Calif.) 


J-88 


JUDICIAL 
SHIPS 


RELATION- 


Chief  Judge  Joseph  S.  Lord,  1 1 1 
U.S.  Dist.  Ct.  (E.D.  PA.) 

J-89  THE  JUDGE  AND  THE 
CLERK  OF  THE  COURT 

Angelo  Locascio,  Clerk 
U.S.  Dist.  Ct.  (Dist.  N.J.) 


J-90     MANAGEMENT     OF     MIS- 
CONDUCT AT  THE  TRIAL 

Judge  Louis  C.  Bechtle, 
U.S.  Dist.  Ct,  (E.D.  PA.) 

J-91     SPECIAL  CASES:  A  PANEL 
DISCUSSION 

Moderator: 

Judge  Alfred  P.  Murrah,  Former 

Director,  Federal  Judicial  Center 

Panelists: 

Chief  Judge  William  H.  Becker, 

U.S.  Dist  Ct,  (W.D.  Wash.) 

Judge  George  H.  Boldt, 
U.S.  Dist.  Ct.,  (W.D.  Wash.) 

J-92     SENTENCING     and     PLEA 
DISCUSSION      IN     THE 
SENTENCING  PROCESS 

Moderator: 

Judge  William  J.  Campbell, 

U.S.  Dist.  Ct,  (N.D.  III.) 

Panelists: 

Judge  Harold  R.  Tyler 

U.S.  Dist.  Ct,  (S.D.  N.Y.) 

Ben  S.  Meeker 

Center  for  Studies  in  Criminal 

Justice,  University  of  Chicago 

J-93  CALENDAR  CONTROL 
AND  PRE-TRIAL  CON- 
FERENCES 

Judge  Carl  B.  Rubin, 
U.S.  Dist.  Ct.,  (S.D.  OH.) 


■ 
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Appointments 

Donald     D.     Alsop,    U.S.    District 

Judge,  D.Minn.,  Jan.  17 

Henry     Bramwell,     U.S.     District 

Judge,  E.D.N.Y.,  Jan.  30 

John  T.  Elfvin,  U.S.  District  Judge, 

W.D.N.Y.,  Jan.  10 

Joel  M.  Flaum,  U.S.  District  Judge, 

N.D.III.,  Jan.  21 

John  F.  Gerry,  U.S.  District  Judge, 

D.N.J.,  Jan.  9 

Alfred    Y.    Kirkland,   U.S.    District 

Judge,  N.D.III.,  Jan.  31 

Juan    R.    Torruella,    U.S.    District 

Judge,  D.P.R.,  Jan.  7 

Ellsworth  A.  Van  Graafeiland,  U.S. 

Circuit  Judge,  2nd  Cir.,  Jan.  1 4 

Nominations 

Stanley   S.   Brotman,  U.S.  District 
Judge,  D.N.J.,  Jan.  27 
J.     Smith     Henley,     U.S.     Circuit 
Judge,  8th  Cir.,  Jan.  28 

Deaths 

Mac  Swinford,  U.S.  District  Judge, 
E.&W.D.Ky.,  Feb.  3 


ao.ccojjc 
calendar 


Mar.  6-7  Judicial  Conference  of  the 
United  States,  Washington, 
D.C. 

Mar.  16  Met.  Chief  Judges  Con- 
ference,  San    Antonio,  Tx. 

Mar.  19-21  Regional  Seminar  for 
Bankruptcy  Judges,  Lexing- 
ton, Ky. 

Mar.  24-28  Orientation  Seminar  for 
Probation  Officers, 
Washington,  D.C. 

April  27-30  5th  Circuit  Conference, 
Orlando,  Fla. 

July  21  9th  Circuit  Conference, 
San   Francisco,   Calif. 

Sept.  18-19  Judicial  Conference  of 
the  United  States,  Washing- 
ton, D.C. 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 
The   Chief   Justice  of  the  United  States 


Judge  Ruggero  Aldisert 
United    States   Court   of    Appeals   for   the 
Third    Circuit 

Judge    Griffin    B.    Bell 
United    States   Court   of    Appeals   for  the 
Fifth    Circuit 

Chief   Judge    Alfred    A.    Arraj 
United  States  District  Court 
District  of  Colorado 

Judge  Marvin  E.  Frankel 
United  States   District  Court 

Southern  District  of  New  York 

Chief  Judge  Adrian  A.  Spears 
United  States  District  Court 
Western  District  of  Texas 

Rowland  F.  Kirks 

Director  of  the  AdministrativeOffice  of  thi 
United  States  Courts 


Judge  Walter  E.  Hoffman 

United  States    District    Court,  Eastern 

District  of  Virginia; 
Director,  Federal  Judicial  Center 

Mr.  Justice  Clark 

Supreme  Court  of  the  United  States  (ret.) 
Director  Emeritus 

Judge  Alfred  P.  Murrah 

United    States  Court  of  Appeals  for  the 

Tenth  Circuit 

Director  Emeritus 
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CHIEF  JUSTICE  REPORTS  ON 
THE  STATE  OF  THE  JUDICIARY 

The  Chief  Justice  told  the  American  Bar  Association  at  its  mid-year 
meeting  in  Chicago  February  23  that  federal  courts,  especially  those  in 
metropolitan  areas,  may  soon  face  a  crisis  unless  Congress  creates 
additional  judgeships  and  provides  other  resources— and  stops  the  exodus 
of  judges  by  swift  action  to  increase  salaries  of  judges. 


MARCH  1975 


[This  is  a  summary  of  the  Chief  Justice's  annual  State  of  the  Judiciary 
address.  The  full  text  is  available  from  the  Federal  Judicial  Center 
Information  Service.] 


In  his  Sixth  annual  State  of  the 
Judiciary  report,  the  Chief  Justice 
pointed  out  that  the  Speedy  Trial 
Act  of  1974  "is  a  matter  of  the 
highest  priority  since  it  will  go  into 
effect  July  1  in  its  first  phase.  .  .  . 
The  best  estimates  we  can  make  are 
that  they  will  call  for  a  large 
amount  of  computer  equipment 
and  personnel  in  the  Administrative 
Office  and  the  Office  of  clerks  of 
court  in  the  94  federal  districts  of 
not  less  than  100  additional  em- 
ployees .... 

"The  Administrative  Office  now 
estimates  that  substantially  more 
than  the  previously  requested  52 
district  judgeships  will  be  required. 
Since  the  Congress  undertook  no 
'impact  study'  as  to  the  effects  of 
this  Act  on  the  district  courts,  the 
Administrative  Office  has  under- 
taken to  do  so  and  the  tentative 
estimate  is  that  the  total  additional 
:ost  for  personnel  and  computer 
equipment  will  be  upwards  of  $10 
nillion." 


The  Chief  Justice  called  upon  the 
American  Bar  Association  to  take 
immediate  action  to  urge  Congress 
to  provide  increased  funds  for  per- 
sonnel and  equipment  for  the  na- 
tion's federal  courts  in  order  to 
implement  the  Speedy  Trial  Act.  In 
addition,  he  called  upon  the  Ameri- 
can Bar  Association  to  assist  in 
correcting  "the  very  inequitable 
treatment  of  federal  judges'  salaries 
through  an  immediate  20  percent 
increase  in  salaries  and  prompt 
establishment  of  a  procedure  to 
maintain  them  on  an  automatic 
annual  cost  of  living  basis,  such  as 
now  applies  to  the  career  civil 
service." 

The  Chief  Justice  also  recom- 
mended that  the  federal  judicial 
system: 

•  Eliminate  mandatory  appeals 
to  the  Supreme  Court,  allow- 
ing emergency  cases  to  be  ex- 
pedited; 


The  Chief  Justice  addressing  the  ABA's  mid- 
year meeting 

•  Sharply  restrict  the  'diversity 
jurisdiction'  of  federal  courts; 

•  Expand  the  authority  of  fed- 
eral magistrates,  thereby  re- 
lieving   pressures    on    federal 

judges; 

(See  ADDRESS  pg  2) 
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(  ADDRESS  from  pg  1) 

•  Create  a  pool  of  federal  judges 
for  emergency  assignment  to 
various  district  courts. 

Chief  Justice  Burger  added  that 
Bar  Association  aid  was  needed  on 
other  matters,  including: 

•  Better  training  for  public  de- 
fenders and  lawyers  on  the 
staff  of  United  States  Attor- 
neys; 

•  Strengthening  disciplinary  pro- 
cedures for  lawyers'  court- 
room conduct  and  private 
dealings  with  clients; 

The  Chief  Justice  applauded  a 
1970  Report  of  the  ABA  Special 
Committee  on  Evaluation  of  Dis- 
ciplinary Enforcement  chaired  by 
Justice  Tom  C.  Clark  and  the 
establishment  of  the  Center  for 
Professional  Discipline,  and  he  urged 
representatives  of  state  and  local 
bar  associations  to  implement  the 
Committee's  recommendations. 
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GAO  CALLS  FOR  COMPLETE 

CHANGE  IN  JUDICIAL  PAY 

PROCESS 

In  a  report  to  Congress  February 
25,  the  Comptroller  General  of  the 
United  States,  Elmer  B.  Staats 
called  for  immediate  and  funda- 
mental changes  in  the  pay  setting 
processes  for  officials  in  the  Execu- 
tive, Legislative,  and  Judicial 
branches  of  government. 

The  Comptroller  General  told 
Congress  that  "We  believe  early 
action  should  be  taken  to  enact 
legislation  to  modify  the  procedure 
for  adjusting  top  executive,  legisla- 
tive, and  judicial  salaries  to  keep 
these  adjustments  more  nearly  in 
line  with  the  comparability  adjust- 
ments provided  for  career  em- 
ployees. 

Here  are  key  excerpts  from  the 
Comptroller  General's  report.  (The 
full  text  of  the  report  is  available 
from  the  Federal  Judicial  Center 
Information  Service.) 


"Effective  Government  does  not 
just  happen.  It  has  to  have  good 
people  run  it.  The  Government 
must  obtain  and  retain  the  most 
capable  professional  and  managerial 
people  to  effectively  manage  Fed- 
eral programs.  ...  It  is  crucial  that 
reasonable  and  equitable  pay  levels 
be  achieved  and  maintained  for  top 
officials  running  the  Government's 
huge,  complex  operations." 

"...  The  situation  is  becoming 
untenable  .  .  .  Fundamental  changes 
are  needed  in  the  pay  setting  pro- 
cess for  officials  in  the  Executive, 
Legislative,  and  Judicial  branches." 

"...  A  mechanism  to  adjust  top 
officials'  salaries  more  frequently 
and  to  maintain  equitable  pay  re- 
lationships should  provide  for  (1) 
an  orderly,  automatic  annual  ad- 
justment, when  warranted,  and  (2) 
appointment  of  an  independent 
commission  to  periodically  examine 
appropriate  pay  relationships  in 
depth  and  report  its  findings  and 
recommendations  to  the  President 
and  the  Congress." 

"...  We  strongly  recommend 
that  the  Congress  enact  immediate 
legislation  to  reform  the  salary  ad- 
justment process  for  top  officials. 
The  new  process  should  provide 
that: 

•  The  salaries  be  adjusted  an- 
nually, beginning  this  year,  on 
the  basis  of  either  the  annual 
change  in  the  cost-of-living  in- 
dex or  the  average  percentage 
increase  in  GS  salaries. 

•  An  independent  commission 
periodically  review  and  evalu- 
ate the  relationships  between 
top  officials'  pay  levels  and 
between  such  levels  and  GS 
pay  levels  based  on  the  relative 
responsibilities  between  and 
among  such  positions.  The 
commission  should  report  its 
findings  and  recommendations 
to  the  President  and  the  Con- 
gress. 

"...  Though  Federal  judicial 
salaries  have  remained  unchanged 
since  March  1969,  salaries  of  State 
chief  judges  have  increased  44.2 
percent.  In  1969  only  New  York 
State  paid  a  chief  judge  more  than  a 
Federal  district  judge.  In  1974,  20 
States  compensated  judges  at  rates 
equal  to  or  greater  than  the  Federal 
salary."  lift 
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Top  officials  of  the  three 
branches  of  government  met  in  the 
White  House  March  10  to  explore 
the  problems  of  judicial  salaries, 
which  have  been  frozen  since  March 
1969. 

The  meeting  was  called  pursuant 
to  a  letter  from  the  Chief  Justice, 
who  set  out  in  his  letter  the 
problems  which  have  been  created 
by  the  six-year  freeze  on  judicial 
salaries  and  the  failure  of  Congress 
to  act  on  the  need  for  65  additional 
judges  recommended  in  a  1972 
study. 

Attending  the  meeting  were  the 
President;  The  Chief  Justice;  Sena- 
tor Mansfield,  Majority  Leader  of 
the  Senate;  Senator  Hugh  Scott,  Mi- 
nority Leader  of  the  Senate;  Carl  Al- 
bert, Speaker  of  the  House;  John  J. 
Rhodes,  Minority  Leader  of  the 
House;  Edward  H.  Levi,  Attorney 
General  of  the  United  States;  James 
T.  Lynn,  Director  of  the  Office  o1 
Management  and  Budget;  Willianr 
T.  Coleman,  Secretary  of  Transpor 
tation;  John  O.  Marsh,  Director  ol 
Congressional  Liaison;  and  Phillip 
W.  Buchen,  Counsel  to  the  Presi 
dent. 

The  Chief  Justice  outlined  ir 
detail  the  threat  to  the  preservatior 
of  a  strong  and  independent  judi 
ciary  if  prompt  remedial  action  ii 
not  taken.  The  President  directec 
the  Director  of  the  Office  of  Man 
agement  and  Budget  to  meet  wit! 
the  leadership  of  the  House  an( 
Senate  Post  Office  and  Civil  Servici 
and  Judiciary  Committees  to  ex 
plore  feasible  alternatives. 

The  meeting  lasted  for  approxi 
mately  one  hour,  after  which  Housi 
Speaker  Carl  Albert  was  quoted  b> 
the  press  as  saying  that  the  Chie 
Justice  "made  a  convincing  case' 
and  that  Congressional  leader 
viewed  it  sympathetically. 
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APPELLATE 

CONFERENCE 

MARKED 

BY  INNOVATION 


A  new  concept  in  continuing 
judicial  education  was  introduced 
March  1 1-14  at  the  Federal  Judicial 
Center's  conference,  "The  Nature 
of  the  Judicial  Process:  Federal 
Appellate  Judges." 

Whereas  past  programs  have  been 
geared  to  alerting  both  district  and 
appellate  judges  to  procedural  and 
managerial  aspects  of  the  courts, 
this  conference,  more  substantive  in 
nature,  was  an  attempt  to  expose 
the  conferees,  23  U.S.  Circuit  Jud- 
ges and  one  Court  of  Customs  and 
Patent  Appeals  Judge,  to  a  pro- 
grammed examination  of  judicial 
decision  making  at  the  appellate 
level. 

In  the  words  of  Judge  Ruggero  J. 
Aldisert  (CA-3),  Conference  Chair- 
man and  FJC  Board  member,  this 
program  addressed  itself  to  the 
"nuts  and  bolts  of  judging." 

For  over  a  year  the  planning 
committee  worked  to  assemble  an 
outstanding  "faculty"  to  insure  the 
program's  superior  content. 

The  four-day  conference  pro- 
vided written  and  oral  presentations 
by  outstanding  state  and  federal 
jurists  and  legal  scholars  including 
the  revered  Chief  Justice  Roger 
Traynor,  (Sup.  Ct.  Calif.,  Ret.). 

All  members  of  the  faculty 
shared  a  quality  of  background 
marked  by  a  wealth  of  experience 
in  the  evaluation  of  the  appellate 
decision  making  process,  as  well  as 
an  active  relationship  to  the  legal 
profession. 

To  assure  maximum  discussion 
of  the  provocative  and  divergent 
views  of  the  speakers,  a  format  was 
utilized  whereby  formal  presenta- 
tions of  varying  themes  and 
theories  were  followed  by  free- 
wheeling question  and  answer 
periods. 

Highlights  of  the  conference  in- 
cluded panel  discussions  on: 


Gathered  during  break  at  Appellate  Conference  in  March  are  I.  to  r.  FJC  Director  Judge  Walter  E. 
Hoffman,  (E.D.Va.),  Conference  Chairman  Judge  Ruggero  J.  Aldisert  (CA-3);  Planning  Committee 
member  Judge  J.  Braxton  Craven,  Jr.  (CA-4);  panelist.  Professor  Herbert  Weschler,  Columbia 
University  Law  School;  Planning  Committee  member  Judge  Wade  H.  McCree,  Jr.,  (CA-6);  and 
Planning  Committee  member  Chief  Justice  Roger  Traynor,  Supreme  Court  of  California  (Retired) 

vard    Law    School    and    Professor 


The  "Nature  of  Judge-Made 
Law"  where  moderator  Judge 
Alfred  P.  Murrah  (CA-10)  was 
joined  by  panelists  Justice  Robert 
Braucher  of  the  Supreme  Judicial 
Court  of  Massachusetts,  Erwin  B. 
Griswold,  former  Solicitor  General 
of  the  U.S.,  and  Justice  Albert 
Tate,  of  the  Supreme  Court  of 
Louisiana. 

•  "Precedent  and  Policy",  where 
moderator  Judge  Aldisert  was 
joined  by  Chief  Justice  Roger  Tray- 
nor, and  Professor  Robert  E. 
Keeton,  Harvard  University  Law 
School. 

•  "Consumers  of  Justice"  led  by 
Professor  Daniel  J.  Meador  of  the 
University  of  Virginia  Law  School. 

•  "Procedures  to  Reach  De- 
cisions," moderated  by  Judge  J. 
Braxton  Craven,  Jr.,  (CA-4)  who 
was  joined  by  panelists  Justice 
Tate,  Professor  Herbert  Weschler, 
Columbia  University  School  of  Law 
and  Director  of  the  American  Law 
Institute  and  Professor  Maurice 
Rosenberg  of  Columbia  University 
School  of  Law. 

•  "The  Review  Function"  was 
moderated  by  Judge  Edward  D.  Re, 
U.S.  Customs  Court,  who  was 
joined  by  panelists  Professor  Ken- 
neth Davis,  University  of  Chicago 
School  of  Law,  Chief  Justice  Tray- 
nor and  Professor  Rosenberg. 

•  "The  Concept  of  Federalism- 
1975"  with  moderator  Professor 
Charles  A.  Wright,  University  of 
Texas  School  of  Law  sharing  the 
platform  with  Professor  Paul  J. 
Mishkin  of  the  University  of  Cali- 
fornia, Professor  Paul   Bator,   Har- 


Bernard  Ward,  University  of  Texas. 

•  '  The  View  from  the  State 
Courts"  moderated  by  Judge  Grif- 
fin B.  Bell,  (CA-5)  followed.  His 
panelists  were  Justice  Samuel  J. 
Roberts,  Supreme  Court  of  Penn- 
sylvania, Chief  Justice  Joseph  Wein- 
traub,  Supreme  Court  of  New  Jer- 
sey (Retired),  Justice  Braucher  and 
Professor  Robert  A.  Lef  lar,  Univers- 
ity of  Arkansas  School  of  Law. 

•  "Federal-State  Abrasions;  fed- 
eral injunctions  directed  to  state 
judges",  moderated  by  Judge 
Craven  with  panelists  Judge  James 
B.  McMillan  (W.D.  N.C.)  and  Judge 
Frank  W.  Snepp  of  the  Superior 
Court  of  North  Carolina. 

•  "The  October  1973  U.S.  Su- 
preme Court  Term-Its  Impact  on 
Jurisdiction  and  Practice"  with  Pro- 
fessor Wright  as  the  moderator  and 
panelists  Professor  Ward,  Professor 
Bator  and  Professor  David  W. 
Louisell  of  the  University  of  Cali- 
fornia. 

•  "Appellate  Judicial  Opinions", 
led  by  Professor  Leflar. 

Judge  Walter  E.  Hoffman,  FJC 
Director,  challenged  the  conferees 
to  debate  as  fully  as  possible  the 
issues  raised  and  critically  evaluate 
the  program  overall,  so  that  similar 
conferences  might  benefit  from 
their  insightful  suggestions. 

The  judges  questioned  whether 
the  swelling  of  their  dockets,  often 
with  new  kinds  of  cases,  has  re- 
sulted in  some  part  from  an  abdica- 
tion of  constitutional  responsibili- 
ties by  the  legislative  and  executive 
branches.        (See  APPELLATE  pg  4) 


(CONFERENCE    pg  3) 
Many     other     questions     arose 
prompting  lively  exchanges  such  as: 
"Do  appellate  courts  in  effect  legis- 
late and  to  what  degree?   How  far 
should  courts  go  to  determine  and 
carry    out     legislative    intent?    Do 
judges   decide   for   the   litigants  a- 
lone  or  to  establish  precedent  also? 
Do  judges  find  or  create  law?  Should 
a  court  apply  a  judgment  prospec- 
tively   or    retroactively    and    how 
does  it  arrive  at  the  decision?  What 
is  the  role  of  panelization  in  decision 
making?  What  is  the  societal  role 
of  the  federal  courts  and  how  do 
they  relate  to  state  court  functions?" 
Examined   also  were  the   prob- 
lems encountered  in  opinion  writ- 
ing and  the  impact  on  the  appellate 
courts  of  the  U.S.  Supreme  Court 
decisions  from  the  1973  term,  with 
special    consideration  given  to  the 
future  of  class  actions. 


ure  that  this  conference  had  stres- 
sed substantive  law. 

A  special  visit  was  made  by  Chief 
Justice  Burger  who  stressed  the 
importance  of  the  conference  as  a 
new  threshold  in  continuing  judicial 
education.  He  had  high  praise  for 
Judge  Aldisert  and  the  members  of 
his  committee  for  their  thoughtful 
and  innovative  approach  in  plan- 
ning the  program.  He  noted  that 
the  judiciary  had  reached  the  "col- 
lective maturity"  to  realize  judges 
must   continue   to    learn. 

He  recommended  the  practice 
of  interchange  between  members 
of  the  trial  and  appellate  bench 
so  each  could  view  the  particular 
problems  facing  the  other.  To  this 
end  he  commended  for  the  con- 
sideration of  the  circuit  judges  set- 
ting aside  time  to  sit  in  the  district 
courts. 

The  Chief  Justice  spoke  also  of 


Participating    appellate    judges  applaud   following   one   of   the   panel    discussions  at   the   March 
Conference. 


In  remarks  concluding  the  con- 
ference, Mr.  Justice  Harry  S.  Black- 
mun,  United  States  Supreme  Court, 
stated  his  awareness  of  the  impor- 
tance of  the  position  of  the  appel- 
late courts.  This  is  where  the 
"transformation  from  legal  theory 
to  legal  principle  takes  place,"  he 
said. 

The  Justice  noted  the  constant 
changes  in  the  law,  and  praised  the 
flexibility  of  the  U.S.  Constitution. 
He  briefed  the  conferees  on  the 
highlights  of  the  1974  Supreme 
Court  term  and  expressed  his  pleas- 


the  relentless  efforts  from  many 
quarters  to  bring  salaries  of  judges 
in  line  with  the  hard  realities  of  a 
fluctuating  economy.  This  is  neces- 
sary, he  said,  to  preserve  the  essen- 
tial high  quality  of  the  bench. 

In  response  to  Judge  Hoffman's 
request,  the  detailed  critiques  of 
the  participants  will  be  used  to 
strengthen  the  second  conference  in 
this  series  which  begins  May  13. 

Initial  reactions  were  positive 
and  enthusiastic  and  most  judges 
felt  the  discussions  were  handled 
with  scholarship,  insight  and  wit. 


CENTER  IMPLEMENTS 

COMPUTER-AIDED 

TRANSCRIPTION  PROJECT 

The  Center  recently  imple- 
mented the  first  phase  of  a  com- 
puter-aided transcription  project. 
Under  the  project  reporters  are 
provided  training  and  the  use  of  an 
electronic  transcriber  for  approxi- 
mately three  months. 

During  the  three  month  period, 
reporters    will    be    "tuned"   to   a 
computer-aided    transcription    sys- 
tem. The  Center  will  pay  for  tran- 
scription   of   the    first    200    pages 
using  the  computer  and  will  sub- 
sidize  the   cost  of  the   next  800 
pages.    Thereafter,    reporters    will 
provide  their  own  equipment  and 
will    pay   the   complete  computer 
transcription     fee.     Every     three 
months,  a   new  class  of  reporter? 
will  be  trained  and  will  be  providec 
equipment  and  transcript  subsidies 
The  purpose  of  the  project  is  tc 
stimulate  the  use  of  computer-aidec 
transcription;    to    determine    wha1 
percentage  of  existing  reporters  car 
use  it  effectively;  to  determine  the 
effect    it    will    have    on   transcrip 
delays  and  to  determine   its  eco 
nomic  feasibility  for  reporters.  Th< 
project  also  includes  experimenta 
tion  with  several  types  of  transcrip 
tion  services  in  order  to  determim 
what  steps  can  be  taken  to  redup 
the  costs  of  computer-aided  tran 
scription. 

The  Center  is  now  working  witl 
two  companies  who  provide  thi 
service  and  plans  to  include  twi 
more  companies  in  the  project  dui 
ing  the  coming  year.  Twelve  re 
porters  are  now  active  in  the  pre 
ject.  It  is  expected  double  tha 
number  will  be  involved  by  Ma\ 
(More  details  on  the  project  will  b 
published  in  a  later  issue  of  77) 
Third  Branch. ) 


JUDGE    MacKINNON    REELECTED 

Judge  George  E.  MacKinnon  (CA- 
DC)  has  been  reelected  by  the  Judicial 
Conference  to  a  3-year  term  on  the 
Board  of  Certification.  Judge  Mac- 
Kinnon was  originally  named  to  fill 
the  Board  vacancy  after  Chief  Judge 
Frank  M.  Johnson  (M.D.Ala.)  stepped 
down  at  the  end  of  his  term. 


EBERSOLE  APPOINTED  FJC  DEPUTY  DIRECTOR 

Judge  Walter  E.  Hoffman  announced  Board  approval  of  the  appoint- 
ment of  Joseph  L.  Ebersole  as  Deputy  Director  of  the  Center  to  replace 
Richard  A.  Green  who  recently  resigned  to  return  to  private  practice. 

Mr.  Ebersole  has  been  a  senior  staff  member  of  the  FJC  since  1969 
when  he  was  appointed  Director  of  the  Division  of  Innovations  and 
Systems  Development.  He  is  a  member  of  the  State  Bar  of  California  and 
holds  a  J.D.  from  the  University  of  Southern  California  where  he  pursued 
graduate  work  in  psychology  prior  to  law  school. 

Before  joining  the  Center  he  spent  14  years  in  managing  research  and 
development  organizations.  His  experience  includes  positions  in  quality 
control,  electronic  research  and  development,  educational  research  infor- 
mation systems  and  judicial  administration.  Mr.  Ebersole  was  with 
Rockwell  International  immediately  prior  to  becoming  a  member  of  the 
Center  staff. 


REPORT  OF  THE  DIRECTOR  OF 

I  am  pleased  to  present  to  you 
erewith  a  brief  report  on  the 
tatus  of  the  judicial  business  of 
ie  United  States  courts  of  appeals 
nd  the  United  States  district 
ourts  during  the  six  month  period 
ndingon  December  31,  1974. 

In  comparison  with  the  1st  half 
f  1974,  the  incoming  caseloads 
i  the  courts  of  appeals  declined 
bout  one  percent,  but  the  com- 
ined  civil  and  criminal  caseloads 
f  the  district  courts  increased 
lirteen  percent  and  bankruptcy 
ase  filings  increased  one-third. 

If  current  trends  in  new  case 
lings  continue  for  all  of  fiscal  year 
975,  the  courts  can  expect  total 
lings  for  the  full  year  to  be  ap- 
roximately  those  shown  in  the 
)llowing  table. 


THE  ADMINISTRATIVE  OFFICE  OF 


F.  Y.  1974 

First  Half  Full  Year 

8,044  16,436 

18,713  39,754 

49,043  103,530 

87,576  189,513 

filings    of    civil  and 


Cases 

Filed 
peals 
minal 
il 
ikruptcy 

The  total 
iminal  cases  per  judgeship  in  the 
strict  courts  was  358  in  1974  and 
52  in  1973.  If  the  projections 
lown  in  the  preceeding  table  prove 
|  be  accurate,  the  1975  filings  per 
dgeship  ratio  will  reach  400,  an 
crease  of  nearly  12%  over  1974. 

U.S.  Courts  of  Appeals 

The    number    of    appeals    filed 
Jring  the  first  six  months  of  the 


fiscal  year  1975  numbered  7,959 
compared  to  the  8,044  filed  during 
the  comparable  period  for  1974. 
This  represented  a  decline  of 
slightly  more  than  1%. 

Appeals  terminated  rose  by  ap- 
proximately 7%  during  the  first  half 
of  the  fiscal  year  as  7,651  appeals 
were  disposed  of  compared  to 
7,136  terminated  during  the  first 
six  months  of  1974. 

Even  with  the  rise  in  the  termi- 
nation rate  the  appeals  backlog  rose 
to  1 1 ,778  as  of  December  31 ,  1 974 
or  3.6%  above  the  11,364  appeals 
pending  on  December  31,  1973. 

U.S.  District  Courts 
Civil  Cases 
During  the  first  six  months  of 
the  fiscal  year  1975  the  civil  work- 
load continued  its  upward  trend  as 
FY.  1975 


First  Half 

7,959 
20,354 
55,952 

116,644 


Full  Year 

16,580 

43,380 

116,800 

250,800 


nearly  56,000  civil  actions  were 
filed.  This  represented  an  increase 
of  14%  over  the  49,043  civil  cases 
filed  during  the  first  half  of  the 
fiscal  year  1974. 

The  district  courts  were  not  able 
to  keep  pace  with  the  increased 
workload.  Only  49,750  cases  were 
terminated.  This  rate  of  termina- 
tions, however,  was  7.5%  above  the 
rate    established    during    the   com- 


THE  UNITED  STATES  COURTS 

parable  period  from  last  year.  But 
the  backlog  of  civil  cases  grew  to 
113,  432,  6%  higher  than  the  pend- 
ing caseload  on  June  30,  1974,  and 
9%  above  the  104,101  cases  pend- 
ing on  December  31,  1973. 

The  number  of  civil  cases  pend- 
ing three  years  or  more  (excluding 
land  condemnation)  rose  by  more 
than  10%  during  the  first  half  of 
the  fiscal  year  1975.  As  of  Decem- 
ber 31,  1974,  the  backlog  of  three 
year  old  cases  was  8,1 1 2— represent- 
ing 7.3%  of  all  pending  civil  cases. 
This  was  an  improvement  over  a 
year  ago  when  the  percentage  of 
civil  cases  three  years  or  older  was 
7.6%. 

Criminal  Cases 

The  downward  trend  of  the  last 
two  years  in  criminal  case  filings  in 
the  district  courts  appears  to  be 
reversing.  During  the  first  six 
months  of  1975,  criminal  case  fil- 
ings numbered  20,354,  nearly  9% 
higher  than  the  18,713  cases  filed 
during  the  first  half  of  1974.  The 
20,354  criminal  cases  included 
27,027  separate  defendants. 

In  the  criminal  case  area  the 
district  courts  were  able  to  keep 
pace  with  the  increased  filing  rate. 
There  were  20,546  cases  termi- 
nated, or  192  more  than  were  filed. 
Thus  the  pending  caseload  dropped 
nearly  1%  during  the  first  half  of 
the  year  and  was  down  more  than 
4%  below  the  backlog  one  year  ago. 
(Full  text  available  from  A.O.) 
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Judge  Robert  H.  Schnacke 


Judge  Ruggero  J.  Aldisert 


JUDGES  ALDISERT,  SCHNACKE  ELECTED  TO  FJC  BOARD 

The  Judicial  Conference  of  the  United  States  March  7  elected  Judges 
Robert  H.  Schnacke  (N.D.  Ca.)  and  Ruggero  J.  Aldisert  (CA-3)  to  the 
Board  of  the  Federal  Judicial  Center. 

Judge  Aldisert  was  originally  elected  to  the  Board  in  1972  to  fill  the 
unexpired  term  of  Chief  Judge  Frank  M.  Coffin  when  he  was  elevated  to 
the  Chief  Judgeship  of  the  First  Circuit  and  was  therefore  ineligible  to 
serve  on  the  Board.  Judge  Schnacke  is  replacing  Chief  Judge  Adrian  A.  Spears 
of  the  U.S.  District  Court  of  the  Western  District  of  Texas  whose 
term   has  expired. 

Judge  Schnacke  was  appointed  United  States  District  Judge  for  the 
Northern  District  of  California  on  October  15,  1970  and  entered  on  duty 
October  28,  1970.  He  attended  the  University  of  California,  Berkeley, 
and  received  a  J.D.  degree  from  the  Hastings  College  of  Law  in  1938.  He 
formerly  served  in  the  United  States  Army,  1942-1946;  as  Deputy 
Commissioner  of  Corporations,  San  Francisco,  1947-1950;  as  United  States 
Attorney,  Northern  District  of  California,  1958-1959;  and  as  a  California 
Superior  Court  Judge,  1968-1970. 

He  is  a  member  of  the  American  Bar  Association,  the  Federal  Bar  Asso- 
ciation, the  American  Judicature  Society,  the  American  Arbitration 
Association  and  the  San  Francisco  Bar  Association. 


AMERICAN  BAR  ASSOCIATION  HOUSE  ACTIONS 
AFFECT  FEDERAL  JUDICIARY 


The  343-member  House  of  Dele- 
gates of  the  American  Bar  Associa- 
tion held  its  midyear  meeting  in 
Chicago  last  month,  and  took 
formal  action  on  several  matters 
related  to  federal  judges  and  their 
courts. 

A  formal  release  summarizing  all 
House  actions  will  be  published 
later,  but  the  following  is  a  resume 
of  some  pertinent  issues  acted  upon 
by  this  body: 


•  Passed  unanimously  a  Resolu- 
tion of  the  Division  of  Judicial 
Administration  calling  on  the 
American  Bar  Association  to 
"dedicate  the  efforts  of  its 
officers,  staff  and  members  on 
a  crisis  basis,  to  obtain  af- 
firmative immediate  action  to 
increase  the  compensation  of 
members  of  the  judiciary, 
state  and  federal." 


•  At  the  request  of  the  Com- 
mittee on  Judicial  Selection, 
Tenure  and  Compensation, 
withheld  action  on  the  bill 
introduced  by  Senator  Sam 
Nunn  of  Georgia,  which  would 
establish  a  Council  on  Judicial 
Tenure  with  power  to  investi- 
gate claims  of  misconduct  or 
disability  of  any  judge  or  jus- 
tice. The  bill  was  endorsed 
by  the  Conference  of  Federal 
Trial  Judges.  Since  the  sub- 
ject is  being  reconsidered  by 
the  94th  Congress  and  since 
the  House  endorsed  the  con 
cept  as  late  as  1972,  no 
further  action  was  deemed 
necessary  until  another  bill  is 
introduced. 

•  Withheld  action  on  a  resolu 
tion  requesting  ABA  approva 
of  the  draft  of  Uniform  Rule; 
of  Evidence  of  the  Nationa 
Conference  of  Commissioner: 
on  Uniform  State  Laws. 

•  Failed  to  endorse  a  resolutior 
of  the  Special  Committee  or 
Federal  Practice  and  Proce 
dure  to  bar  a  federal  judgi 
from  presiding  in  a  non-jun 
trial  of  a  case  when  he  ha 
presided  at  a  settlement  con 
ference  in  the  same  case,  "ex 
cept  where  all  parties  reques 
in  writing  that  the  origina 
judge  preside  at  the  trial.' 
Speaking  vehemently  agains 
the  resolution  were  Lawreno 
Walsh,  incoming  ABA  Presi 
dent,  Albert  E.  Jenner,  Esq. 
of  Chicago,  and  the  Judicia 
Administration  Division  Dele 
gate.  The  Board  of  Governor 
recommended  against  the  Re 
solution. 

•  After  considerable  debate 
passed  a  resolution  supporting 
the  concept  of  voir  dire  b\ 
counsel  as  a  matter  of  right  ir 
federal,  civil  and  crimina 
cases.  Both  the  Council  of  the 
Judicial  Administration  Divi 
sion  and  the  Board  of  Gover 
nors  recommended  against  the 
Resolution,  lid 


JUDICIARY  TESTIFIES  ON 
BUDGET  PROPOSALS 

The  House  Appropriations  Sub- 
committee recently  held  hearings 
on  the  Judiciary  budget  for  fiscal 
year  1976  and  supplemental  ap- 
propriations for  fiscal  1975. 

Judge  Carl  A.  Weinman,  (S.D. 
Oh.)  Chairman  of  the  Judicial  Con- 
ference Budget  Committee,  his 
colleague,  Chief  Judge  Robert  E. 
Maxwell  (N.D.  W.Va.);  and  Row- 
land F.  Kirks,  A.O.  Director,  testi- 
fied concerning  requests  for  circuit 
and  district  courts  and  the  appl- 
anation requests  for  the  A.O.  Judge 
Walter  E.  Hoffman  testified  for  the 
FJC. 

The  proposed  increase  in  budget 
authority  for  the  circuit  and  district 
courts  is  $21,260,000.  Judge  Wein- 
mann  testified  that  approximately 
50%  of  the  increase  was  for  "pay 
costs"  and  other  mandatory  expen- 
ses. The  largest  budget  item  is  a 
request  for  271  new  probation 
service  positions:  155  officers  and 
116  clerk-stenographers.  With  the 
addition  of  these  officers,  the  aver- 
age supervision  caseload  could  be 
educed  to  a  ratio  of  50  to  1 . 

The  budget  included  a  request 
for  109  additional  deputy  clerks, 
24  for  the  circuit  courts  and  85 
:or  the  district  courts.  This  was 
)ased  on  the  ratio  of  1  deputy 
:lerk  per  75  filings  for  the  courts 
)f  appeals  and  1  deputy  clerk  per 
I00  civil  and  criminal  filings  for 
he  district  courts,  including  filings 
iquivalents  for  other  activities, 
"wenty  deputy  clerks  were  re- 
vested to  establish  central  traffic 
iolations  bureaus  in  districts  which 
lo  not  have  them. 

For  the  courts  of  appeals,  pro- 
isions  were  made  for  9  deputy 
ircuit  executives,  9  senior  staff 
Jiw  clerks  and  18  additional  posi- 
ions  for  the  special  legal  staff 
i  the  Ninth  Circuit  and  various 
ther  positions  approved  by  the 
udicial  Conference.  Fifty-four  new 
ositions  were  included  for  the 
lagistrates  system  (18  magistrates 
nd  36  clerks)  and  41  bankruptcy 
lerks  were  included  for  the  bank- 
jptcy  system. 


Judge  Weinman  said  that  during 
the  first  half  of  fiscal  1975,  com- 
pared with  1974,  civil  filings  rose 
14  percent  and  that  if  this  trend 
continued,  it  would  present  a  very 
serious  problem  especially  since  the 
courts  are  diverting  much  of  their 
attention  to  criminal  case  backlogs. 
He  pointed  out  that  criminal  case 
filings  during  the  same  period  were 
up  9  percent;  bankruptcy  filings 
were  up  33  percent. 

Provisions  also  have  been  made 
for  automated  legal  research  ser- 
vices for  the  courts  of  appeals  and 
to  institute  a  program  for  com- 
puterized transcription. 

The  supplemental  appropriation 
requests  for  fiscal  1975  included 
$2.5  million  to  be  allocated  to 
district  courts  to  develop  and  im- 
plement plans  for  speedy  trial.  Ten 
million  dollars  has  been  requested 
for  pretrial  services  agencies  in  ten 
judicial  districts  to  be  utilized  until 
September  30,  1976. 

Supplemental  funds  were  re- 
quested by  the  FJC  to  develop  and 
install  computer  systems  (COURT- 
RAN  II)  in  25  district  courts  to 
allow  them  to  comply  with  the 
requirements  of  the  Speedy  Trial 
Act. 

The  A.O.  requested  a  supplemen- 
tal appropriation  to  provide  com- 
puter capability  for  receiving  statis- 
tical data  from  courts  via  telepro- 
cessing. Additional  personnel  have 
also  been  requested  by  the  A.O.  to 
establish  pretrial  services  agencies, 
operate  district  court  planning 
groups,  analyze  speedy  trial  plans, 
compile  statistical  data,  provide 
logistic  support,  and  also  provide 
supporting  personnel  for  bankrupt- 
cy judges. 


Published  monthly  by  the  Administra- 
tive Office  of  the  U.  S.  Courts  and  the 
Federal  Judicial  Center.  Inquiries  or 
changes  of  address  should  be  directed  to: 
1520  H  Street,  N.W.,  Washington,  D.C. 
20005. 

Co-editors: 

Alice  L.  O'Donnell,  Director,  Division  of 
Inter-Judicial  Affairs  and  Information 
Services,    Federal    Judicial    Center 

William  E.  Foley,  Deputy  Director, 
Administrative     Office,     U.     S.     Courts 


R.  HANSON  LAWTON  SELECTED 
EIGHTH  CIRCUIT  EXECUTIVE 


Chief  Judge  Floyd  R.  Gibson  of 
the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  has  an- 
nounced the  appointment  of  R. 
Hanson  Lawton  to  be  the  new 
Circuit  Executive  for  the  Eighth 
Circuit. 

Mr.  Lawton  will  assume  his 
duties  at  the  Court's  St.  Louis, 
Missouri  headquarters  March  15. 

He  comes  to  the  federal  judicial 
system  from  his  position  as  acting 
director  of  the  North  Central  Re- 
gional Office  of  the  National  Center 
for  State  Courts.  The  regional  of- 
fice, headquartered  in  St.  Paul,  Min- 
nesota, serves  1 2  states. 

A  native  of  Ft.  Madison,  Iowa, 
he  received  his  B.A.  in  1963  from 
the  University  of  Iowa  and  his  J.D. 
from  the  University  of  Iowa  College 
of  Law  three  years  later. 

In  the  past  he  has  served  as 
Court  Administrator  for  the  Iowa 
Supreme  Court  and  as  international 
finance  counsel  for  a  general  avia- 
tion corporation. 

Mr.  Lawton  replaces  former  Cir- 
cuit Executive  Robert  J.  Martineau 
who  resigned  recently  to  accept  a 
position  as  a  state  court  adminis- 
trator in  Wisconsin,  ilfl 
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FEDERAL  ENFORCEMENT  OF 
SUPPORT  ORDERS  ENACTED 

The  Social  Services  Amendments 
of  1974,  P.L.  93-647,  which  was 
signed  into  law  on  January  4,  1975, 
contains  a  provision  for  limited 
federal  court  enforcement  of  sup- 
port orders  and  provision  for  gar- 
nishment of  the  salaries  of  federal 
employees  to  enforce  their  legal 
obligations  to  provide  child  support 
or  make  alimony  payments. 

The  provision  for  enforcement  of 
support  orders  was  added  in  the 
Senate,  and  despite  the  disapproval 
on  numerous  occasions  by  the  Judi- 
cial Conference,  survived  the  con- 
gressional conference  and  appeared 
in  the  final  version. 

As  enacted,  the  legislation  pro- 
vides for  two  means  by  which 
support  orders  may  be  effectively 
enforced.  Neither  really  becomes 
operative  until  all  other  state  ave- 
nues of  relief  have  proven 
unfruitful. 

The  Secretary  of  Health,  Educa- 
tion, and  Welfare  will  establish  a 
separate  organizational  unit  in  the 
Department,  which  will  have  re- 
sponsibility for  establishment  of 
standards  for  state  programs  for 
locating  absent  parents,  establishing 
paternity,  and  obtaining  child  sup- 
port. It  will  receive  applications 
from  states  for  permission  to  use 
the  Federal  courts  to  enforce  court 
orders  for  support  against  absent 
parents. 

The  application  may  be  granted 
if  the  finding  is  made  that  another 
state  has  not  undertaken  to  enforce 
the  court  order  of  the  originating 
state  against  the  absent  parent  with- 
in a  reasonable  time,  and  that  utili- 
zation of  the  federal  courts  is  the 
only  reasonable  method  of  enforc- 
ing such  order. 

Section  460  of  the  Act  provides 
that  "The  district  courts  of  the 
United  States  shall  have  jurisdic- 
tion, without  regard  to  any  amount 
in  controversy,  to  hear  and  deter- 
mine any  civil  action  certified  by 
the  Secretary  of  HEW  under  section 
452(a)(8)  of  this  Act.  [Sec. 
452(a)(8)  relates  to  the  granting  of 


applications  from  states  to  utilize 
the  federal  courts.]  A  civil  action 
under  this  section  may  be  brought 
in  any  judicial  district  in  which  the 
claim  arose,  the  plaintiff  resides,  or 
the  defendant  resides."  While  the 
normal  jurisdictional  limit  does  not 
apply  to  these  actions,  the  usual 
requirement  of  diversity  continues 
to  apply. 

It  must  be  particularly  noted 
that  the  act  does  NOT  authorize 
individuals  to  utilize  the  federal 
courts— it  authorizes  the  states  to 
utilize  them.  This  places  a  very 
different  impact  on  the  legislation. 
In  order  to  comprehend  this 
legislation,  it  is  necessary  to  view  it 
in  the  context  of  prior  law,  which 
required  the  states  to  undertake 
enforcement  of  support  orders  (in- 
cluding cooperation  with  other 
states  and  access  to  Social  Security 
and  Internal  Revenue  records) 
against  absent  parents  of  children 
receiving  welfare  (AFDC).  This 
mechanism  was  found  to  be  ineffec- 
tive. State  plans  appeared  to  exist 
only  on  paper. 

The  new  law  will  require  states 
to  have  plans  which  will  be  re- 
viewed and  audited  by  the  new 
organizational  unit  in  the  Depart- 
ment of  HEW.  If  a  state  does  not 
have  an  acceptable  program,  the 
Department  will  be  required  to 
impose  a  penalty  of  the  loss  of  5% 
of  the  federal  matching  funds  for 
AFDC  payments  to  that  state. 

The  Senate  report  points  out 
explicitly  that  if  states  must  ask  for 
access  to  federal  courts  because  of 
failure  of  a  particular  state  to  co- 
operate or  to  effectively  enforce 
the  Uniform  Reciprocal  Enforce- 
ment of  Support  Act,  "this  should 
also  lead  the  Secretary  to  question 
the  effectiveness  of  that  State's 
child  support  program."  These  pro- 
visions do  not  take  effect  until  July 
1,1975. 

The  law  also  provides  for  another 
collection  mechanism— through  the 
income  tax  law.  Although  this  is 
designed  primarily  for  AFDC  cases, 
where  the  present  parent  assigns 
family  support  rights  to  the  State  as 
a   condition  of  eligibility  for  wel- 


fare, it  will  also  be  available  to 
non-welfare  cases,  at  a  fee  if  the 
state  wishes. 

The  collection  of  these  sums  is  to 
be  handled  in  the  same  manner  as  a 
tax  deficiency.  Before  a  state  may 
use  the  IRS  mechanism,  it  must 
establish  to  the  satisfaction  of  HEW 
that  the  other  process  has  been  dili- 
gently pursued,  but  without  success. 
The  above  provisions  also  do  not 
take  effect  until  July  1,  1975. 

The  new  law  also  provides  for 
garnishment  of  Federal  employees' 
salaries  to  enforce  legal  obligations 
to  provide  child  support  or  to  make 
alimony  payments.  This  provisior 
of  the  law  is  effective  as  of  Januarv 
4,  1975,  and  the  administrative 
mechanisms  are  being  worked  out 
The  Judiciary  payroll  is,  of  course 
centralized  in  Washington,  D.C. 

Therefore,  service  of  writs  o1 
attachment  will  be  made  at  tht 
Washington  office  of  the  Adminis 
trative  Office,  and  not  upon  th< 
individual  court  offices.  Additiona 
information  will  be  providec 
shortly  to  all  Judiciary  personne 
regarding  procedures  under  thi: 
provision. 

ADMINISTRATIVE  OFFICE 

OPPOSES  CITY  TAXATION  OF 

SENIOR  JUDGES 

In  a  formal  comment  on  pre 
posed  city  taxation  regulations,  Ad 
ministrative  Office  Director  Row 
land  F.  Kirks  told  the  Treasur 
Department  that  "It  is  highly  ques 
tionable  whether  the  pay  of  a  re 
tired  federal  judge  constitute 
income  "earned"  in  any  municipal 
ity  since  such  emolument  is  payabl 
regardless  of  any  labors  performei 
after  retirement,  and  any  sucl 
labors  performed  are  voluntary  am 
not  the  subject  of  compensatioi 
over  and  above  retired  pay. 

In  any  event  it  is  my  positioi 
that  the  retired  pay  of  a  federe 
judge  and  of  a  bankruptcy  judg 
should  be  exempted  from  the  fee 
eral  withholding  requirements."  H 
also  said  that  the  proposed  regule 
tions  .  .  .  "facially  appear  to  us  no 
to  require  our  withholding  of  cit 


34  experienced  District  Judges  returned  to  the  Center  in   February  to  sharpen  their  case  processing 
skills 

income  taxes  for  most  senior,  re- 
tired, federal  judges,  the  early  clari- 
fication and  slight  broadening  of 
the  regulations  to  provide  an  excep- 
tion as  to  all  senior  (retired)  judges 
seems  necessary." 

In  addition,  Mr.  Kirks  said  that, 
"  .  .  .  regarding  the  retirement  char- 
acteristics and  voluntary  work 
status  of  all  senior  United  States 
judges,  about  which  city  revenue 
agents  may  not  be  cognizant.  I 
suggest  language  .  .  .  which  would 
make  clear  to  city  revenue  agents 
that  all  senior  United  States  judges 
would  not  have  city  taxes  withheld 
3n  a  regular  basis  by  our  Office, 
and  I  also  suggest  language .  .  . 
which  would  exempt  the  Adminis- 
:rative  Office  of  the  United  States 
Courts  from  withholding  city  taxes 
>n  retired  bankruptcy  judges." 

Mr.  Kirks  also  stated  that, 
'There  are  presently  about  126 
etired  Federal  judges  who  are  per- 
orming  some  substantial  voluntary 
ervices,  from  which  any  one  of 
hem  could  withdraw  at  any  time 
vithout  affecting  his  full  retirement 
ncome. 

"In  summary",  Mr.  Kirks  said,  "a 
enior  judge  who  volunteers  to  per- 
orm  services  in  the  same  state  for 
io  additional  salary  should  be  con- 
idered  as  a  retired  person  for  pur- 
poses of  the  withholding  agree- 
lents.  Also,  a  senior  judge  who  has 
n  "official  station"  within  a  mu- 
icipal  taxing  jurisdiction  should 
2ceive  the  same  withholding  treat- 
ment as  a  judge  who  has  an  "of- 
cial  station"  outside  a  taxing  juris- 
iction. 

Full  text  available  from  A.O.) 


Publications  are  primarily  listed  for 
the  reader's  information.  Those  in 
bold  face  are  available  from  FJC 
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•  Advocacy  as  Craft-There  is 
More  to  Law  School  Than  a  "Paper 
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•  The    Purpose   of   Due   Process: 
Fair  Hearing  or  Vehicle  for  Judicial 
Review?    Wayne    McCormack.    52 
Texas  L.  Rev.  1257  (Nov.  1974). 
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U.S.  JUDICIAL 

CONFERENCE 

HOLDS 

MARCH 

MEETING 

For  two  full  days  the  Judicial 
Conference  of  the  United  States 
met  at  the  Supreme  Court  to  dis- 
cuss a  myriad  of  issues  and  prob- 
lems facing  the  federal  courts.  A 
comprehensive  report  will  be  issued 
by  the  Administrative  Office  later. 

Some  pertinent  actions  taken  by 
the  Conference  were: 

•  Discussed  at  length  the  impli- 
cations of  the  Speedy  Trial 
Act. 

•  Assigned  to  the  Conference's 
Criminal  Law  Committee, 
consideration  of  the  imple- 
mentation of  Title  I  of  the 
Speedy  Trial  Act  and  to  the 
Probation  Committee  Title  II. 

•  Discussed  S.1,  the  bill  to  re- 
vise the  federal  criminal  code 
now  pending  in  Congress. 

•  Endorsed  the  concept  of  sub- 
jecting active  federal  judges 
to  review  by  a  disciplinary 
council  of  federal  judges  as  a 
response  to  complaints  from 
outside  sources.  A  bill  to  this 
effect  was  introduced  in  the 
93rd  Congress  (2d  Sess.)  by 
Senator  Sam  Nunn  of  Georgia 
but  was  not  acted  upon  be- 
fore adjournment. 

•  Made  two  four-year  appoint- 
ments to  the  Board  of  the 
Federal  Judicial  Center: 
Judge  Ruggero  J.  Aldisert 
(CA-3),  and  Judge  Robert  H. 
Schnacke  (N.D.  Ca.) 

(see  story  pg  6) 

•  Reappointed  Judge  George  E. 
MacKinnon  (CA-D.C.)  to  a 
three-year  term  on  the  Board 
of  Certification. 
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April 


April 


8-10  In  Court  Management 
Training  Institute,  Washing- 
ton. D.C. 


17-18  In  Court  Management 
Training  Institute,  New 
York,  New  York 

April  21-22  In  Court  Management 
Training  Institute,  New 
York,  New  York 

April  21-22  Judicial  Conference 
Civil  Rules  Committee, 
Washington,  D.C. 

April  24-25  In  Court  Management 
Training  Institute,  New 
York,  New  York 

April  27-30  Fifth  Circuit  Confer- 
ence, Orlando,  Florida 

May  12-14  First  Circuit  Confer- 
ence, Newport,  Rhode 
Island 

May  12-14  Seventh  Circuit  Confer- 
ence, Chicago,  Illinois 

May  13-16  Conference  for  Circuit 
Judges,  Washington,  D.C. 

May  15-17  National  Council  of  U.S. 
Magistrates,  Colorado 
Springs,  Colorado 

May  19-20  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics,  Washington,  D.C. 


July  21  Ninth  Circuit  Conference, 
San  Francisco,  California 

September  10-11  Second  Circuit 
Judicial  Conference,  Buck 
Hill  Falls,  Pa. 

September  18-19  Judicial  Confer- 
ence of  the  United  States, 
Washington,  D.C. 

Appointment 

Edward  N.  Cahn,  U.S.  District 
Judge,  E.D.  Pa.,  January  31 

J.  Smith  Henley,  of  Arkansas,  U.S. 
Circuit  Judge  for  the  Eight  Circuit, 
March  13 

Stanley  S.  Brotman,  of  New  Jersey, 
U.S.  District  Judge  for  the  District 
of  New  Jersey,  March  13 

Elevation 

Thomas  E.  Fairchild,  Chief  Judge, 
U.S.  Court  of  Appeals,  7th  Circuit 
February  7 

Nomination 

Anthony  M.  Kennedy,  U.S.  Circuit 
Judge,  9th  Circuit,  March  3 

Dick  Yin  Wong,  of  Hawaii,  U.S. 
District  Judge  for  the  District  of 
Hawaii,  March  17 

Robert  O'Conor,  Jr.  of  Texas,  U.S. 
District  Judge  for  the  Southern 
District   of   Texas,   March    17 

Deaths 

Charles  D.  Lawrence,  Judge,  U.S. 
Customs  Court,  February  12 

Leon  R.  Yankwich,  U.S.  District 
Judge,  CD.  Ca.,   February  9 
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BILL  INTRODUCED  TO 
RAISE  JUDICIAL  SALARIES 


Congressman  Thomas  F.  Railsback,  a  ranking  member  of  the  House 
udiciary  Committee,  April  17  introduced  legislation  which  would  raise 
idicial  salaries  by  20  percent. 

Under  Congressman  Railsback's  bill,  salaries  of  judges  of  the  U.  S. 
ourts  of  Appeals  would  be  increased  to  $51,000  per  year,  those  of 
istrict  court  judges  to  $48,000  per  year,  and  Justices  of  the  Supreme 
ourt  to  $72,000  per  year. 


Earlier,  Representative  Joshua  Eil- 
srg  introduced  H.R.  2191  which 
rovides  for  a  15  percent  increase 

judicial  salaries. 

Full-time  Bankruptcy  Judges 
ould  go  to  a  maximum  of 
11,000  yearly  and  part-time  Bank- 
iptcy  Judges  to  $21,000  per  year. 

Salaries  of  full-time  magistrates 
ould  also  go  to  $41,000  yearly, 
id  those  of  part-time  magistrates 
i  $21,000  yearly.  Trial  judges 
Commissioners)  of  the  Court  of 
aims  would  receive  $41,000  per 
;ar  while  judges  of  both  the  Court 

Customs  and  Patent  Appeals  and 
e  Court  of  Claims  would  receive 
>1, 000  yearly. 

lote:       Salaries    of    Bankruptcy 
dges  and  Magistrates  are  subject 

administrative  determination  of 
e  Judicial  Conference  of  the  U.S.) 
Judges  of  the  Customs  Court 
)uld  receive  $48,000  per  year. 
The  Railsback  bill,  H.R. 6150, 
xjld  also  eliminate  direct  appeal 

the  Supreme  Court  from  three- 
Jge  courts  in  all  cases  other  than 
ase  involving  civil  rights  and  re- 
portionment. 

In  addition,  the  bill  would  also 
pand  the  jurisdiction  of  federal 


magistrates  to  allow  them  to  con- 
duct evidentiary  hearings  and  make 
recommendations  for  the  disposition 
of  applications  for  post-trial  relief 
made  by  individuals  convicted  of 
criminal  offenses  and  prisoner  peti- 
tions challenging  conditions  of  con- 
finement. 

Finally,  the  Railsback  bill  would 
protect  jurors  from  loss  of  employ- 
ment as  a  result  of  their  service  as 
federal  jurors. 

Specifically,  the  bill  states  that 
"no  employer  shall  discharge  or 
threaten  to  discharge,  intimidate,  or 
coerce  any  employee  by  reason  of 
such  employee's  jury  service,  atten- 
dance, or  scheduled  attendance  in 
connection  with  such  service,  in 
any  court  of  the  United  States." 

Here  are  the  salary  increases  called 
for  by  Representative  Railsback's 
Bill: 


The  Chief  Justice 
Associate  Justices 
Circuit  Judges 
District  Judges 


74,500 
72,000 
51,000 
48,000 


NEW  TAX 
WITHHOLDING  RATES 
EFFECTIVE  MAY  1 


The  Internal  Revenue  Service  has 
issued  new  percentage  method 
withholding  tables  reflecting  the 
reduced  amounts  of  income  tax  to 
be  withheld  from  employees'  wages 
as  required  by  the  Tax  Reduction 
Act  of  1975  which  was  enacted 
March  29th.  The  tables  are  effective 
for  wages  paid  on  and  after  May  1 
1975. 

Income  tax  withholding  will  be 
reduced  for  the  remaining  eight 
months  of  1975  as  a  result  of  the 
reductions  in  income  tax  provided 
by  the  new  law.  The  reductions  in 
tax  withholding  result  primarily 
from: 


•  An  increase  in  the  low  income 
allowance  from  $1,300  to  $1,600 
for  a  single  person  (or  head-of- 
household),  and  $1,900  for  a  mar- 
ried couple  filing  a  joint  return. 

•  An  increase  in  the  standard 
deduction  from  15  percent  to  16 
percent,  with  the  maximum  in- 
crease from  $2,000  to  $2,300  for  a 
single  person  (or  head-of-house- 
hold),  and  to  $2,600  for  a  married 
couple  filing  a  joint  return. 

(See    NEW  TAX  pg.  2) 
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JUDICIAL  CONFERENCE  APPROVES  LEGISLATION 
CREATING  JUDICIAL  TENURE  COUNCIL 

The  Judicial  Conference  of  the  U.S.  at  its  March  meeting  approved  "in  principle" 
legislation  which  would  create  a  council  of  judicial  tenure  to  deal  with  allegations  of 
mental  or  physical  disability  or  serious  misconduct  involving  federal  judges. 

This  concept  was  proposed  by  Senator  Sam  Nunn  of  Georgia  in  a  Bill,  S.1110,  which 
he  introduced  on  March  7. 


JUDICIAL  CONFERENCE 
RESOLUTION 

"With  respect  to  S.4153,  93rd 
Congress,  which  would  establish  a 
Council  on  Judicial  Tenure  in  the 
Judicial  Branch  of  the  Government: 

"(a)  Subject  to  the  suggestions 
expressed  in  subdivisions  (b) 
through  (f)  (it  is  resolved)  that  the 
Conference  endorse  in  principle  the 
legislation  proposed  by  S.4153  but 
not  the  specific  provisions  of  the 
bill; 

"(b)  That  any  reference  to  Justi- 
ces of  the  Supreme  Court  be  elimi- 
nated inasmuch  as  sufficient  means 
exist  through  the  impeachment  pro- 
cess and  further  that  it  would  be 
inappropriate  for  judges  of  the  in- 
ferior courts  to  pass  judgment  on 
the  action  of  a  Justice  of  the 
Supreme  Court;  moreover  the  Ju- 
dicial Conference  has  no  jurisdic- 
tion over  the  Supreme  Court; 

"(c)  That  neither  a  judge  nor  a 
Justice  of  the  United  States  may  be 
removed  from  office  except  by  the 
impeachment  process; 

"(d)  That  following  a  hearing 
before  a  commission  of  the  type 
proposed  in  S.4153,  following  re- 
view by  the  Judicial  Conference  of 
the  United  States  and  further  re- 
view by  the  Supreme  Court  of  the 
United  States,  mandatory  or  in- 
voluntary retirement  of  a  judge  for 
physical  or  mental  disability  (in- 
cluding habitual  intemperance)  may 
be  ordered,  with  the  judge  so  charg- 
ed relieved  of  his  judicial  duties: 

"(e)  That  a  judge  similarly  may 
be  mandatorily  (or  involuntarily) 
retired  for  serious  misconduct  and 
he  may  be  relieved  of  any  further 
judicial  duties;  and 

"(f)  That  the  censure  of  a  judge 
following  a  hearing  before  such  a 
commission  with  review  and  appeal 
may  be  imposed  as  a  less  severe 
sentence  than  mandatory  or  invol- 
untary retirement."  ilfjj 


S.  1110  (NUNN  BILL) 

"A  Justice  or  judge  of  the  United 
States  may  be  removed  from  office 
or  censured  in  accordance  with  the 
procedures  established  under  this 
chapter  upon  a  finding  by  the 
Judicial  Conference  of  the  United 
States  that  the  conduct  of  such 
Justice  or  judge  is  or  has  been 
inconsistent  with  the  good  behavior 
required  by  Article  III  Section  1  of 
the  Constitution." 

"Whenever  any  Justice  or  judge 
of  the  United  States  appointed  to 
hold  office  during  good  behavior 
who  is  eligible  to  retire  under  this 
section  does  not  do  so  and  a  majori- 
ty of  the  Judicial  Conference  of  the 
United  States  finds,  subject  to  the 
requirements  of  Section  379  of  this 
Title,  that  such  Justice  or  judge  is 
unable  to  discharge  efficiently  one 
or  more  of  the  critical  duties  of  his 
office  by  reason  of  a  permanent 
mental  or  physical  disability,  the 
Conference  shall  certify  the  disabili- 
ty of  such  Justice  or  judge  and  issue 
an  order  removing  such  Justice  or 
judge  from  active  service.  Habitual 
intemperance  that  seriously  inter- 
feres with  the  performance  of  any 
one  of  the  critical  duties  of  a 
Justice  or  judge  shall  be  deemed  to 
be  a  permanent  disability  for  the 
purposes  of  this  subsection.  Such 
Justice  or  judge  shall  then  be  invol- 
untarily retired  from  regular  active 
service  and  the  Conference  shall 
send  notice  of  its  action  to  the 
President. 

"(c)  The  President  shall,  by  and 
with  the  advice  and  consent  of  the 
Senate,  appoint  a  successor  to  any 
Justice  or  judge  retired  involun- 
tarily under  the  provisions  of  sub- 
section (b)  of  this  section.  When- 
ever such  successor  shall  have  been 
appointed,  the  vacancy  subsequent- 
ly caused  by  the  death  or  resigna- 
tion of  the  Justice  or  judge  involun- 
tarily retired  shall  not  be  filled."  j]fj| 


CA-10  ISSUES  NEW  RULES 
ON  UNPUBLISHED  OPINIONS 

Chief  Judge  David  T.  Lewi 
(CA-10)  has  advised  The  Thin 
Branch  of  his  Circuit's  new  Loca 
Rule  which  permits  citing  unpub 
lished  opinions. 

Rule  17(c)  states  in  part,  "  .  . 
unpublished  opinions,  althougl 
unreported  and  not  uniform!' 
available  to  all  of  the  parties,  cai 
nevertheless  be  cited,  if  relevant,  ii 
proceedings  before  this  or  an' 
other  court.  Counsel  citing  sam 
shall  serve  a  copy  of  the  unpub 
lished  opinion  upon  opposing  cour 
sel." 

Rule  17(f)  states:  "When  ai 
opinion  has  been  previously  pub 
lished  by  a  District  Court,  an 
administrative  agency  or  the  Ta: 
Court,  this  Court's  opinions,  memc 
randum,  or  order  disposing  of  th 
appeal  or  petition  shall  be  desic 
nated  for  publication.  If  a  majorit 
of  a  panel  has  written  a  dispositio 
in  such  a  case  which  would  nc 
ordinarily  be  published,  a  separat 
page  shall  be  added  to  the  dispos 
tion  designating  for  publicatio 
only  the  dispositive  judgment  c 
order  of  the  court."  |lrl 
(NEW TAX  from  pg.1) 

•  A  new  tax  credit  of  $30  f( 
the  taxpayer,  his  or  her  spouse,  ar 
each  dependent. 

•  A  new  earned  income  t£ 
credit  with  a  maximum  credit  < 
$400,  which  phases  out  complete 
when  income  reaches  $8,000. 

The  Internal  Revenue  Servi( 
said  three  categories  of  employee 
in  particular,  should  check  the 
withholding  under  the  new  table 
If  necessary,  a  new  Form  W-- 
"Employees  Withholding  Allov 
ance  Certificate,"  should  be  file 
with  your  payroll  certifying  office 

The  first  category  includes 
great  majority  of  taxpayers  wr 
have  been  overwithheld  in  the  pas 
This  occurs  most  frequently  in  si 
uations  in  which  there  is  one  wa< 
earner  and  the  taxpayer  is  n< 
claiming  all  the  withholding  allov 
ances  to  which  he  or  she  is  entitle* 
or   has   four  or  more  exemption 


Pictured  above  are  left  to  right,  Commission  member  Emanuel  Caller,  Chairman  Roman  L  Hruska 
and  Judge  Roger  Robb  (CA-DC).  The  Commission  on  Revision  of  the  Federal  Court  Appellate 
System  held  hearings  this  month  on  its  proposals  to  create  a  new  National  Court  of  Appeals  and 
limiting  some  appellate  procedures  such  as  oral  argument  and  opinion  writing 


rhese  taxpayers  will  continue  to  be 
werwithheld  under  the  new  tables, 
ind  should  consider  filing  a  new 
:orm  W-4,  claiming  additional 
withholding  allowances. 

The  second  category  is  married 
:ouples,  when  both  spouses  are 
smployed.  The  withholding  tables 
live  each  spouse  the  greater  of  the 
ow  income  allowance  or  the  per- 
entage  standard  deduction.  This 
nay  cause  them  to  be  under- 
withheld  because,  on  a  joint  tax 
eturn,  the  couple  is  entitled  to 
>nly  one  low  income  allowance  or 
ercentage  standard  deduction. 
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The  third  group  which  should 
review  its  withholding  includes 
employees  who  now  claim  addi- 
tional withholding  allowances  due 
to  large  itemized  deductions.  Under 
the  new  withholding  rules,  some  of 
these  employees  may  no  longer  be 
entitled  to  as  many  withholding 
allowances  for  large  itemized  de- 
ductions as  they  are  now  claiming. 

A  new  table  will  appear  on  the 
new  Form  W-4  to  enable  employees 
to  determine  the  number  of  with- 
holding allowances  for  large  itemiz- 
ed deductions  to  which  they  are 
now  entitled.  New  Forms  W-4 
should  be  available  from  your  pay- 
roll certifying  officer  the  last  week 
of  April. 

To  compute  the  amount  of  in- 
come tax  to  be  withheld,  multiply 
the  sum  of  $62.50  (if  paid  month- 
ly) or  $28.80  (if  paid  biweekly)  by 
the  number  of  allowances  claimed 
on  Form  W-4,  subtract  that  sum 
from  the  gross  wages  and  determine 
the  amount  to  be  withheld  from 
the  appropriate  payroll  period 
table,  llfl 


LAWYER  PAYS  COSTS  FOR 
FAILURE  TO  APPEAR 

U.S.  District  Judge  Herbert  H. 
Stern,  concerned  about  what  he 
considered  a  brazen  transgression 
against  his  Court,  issued  an  Order 
to  Show  Cause  why  a  New  Jersey 
lawyer  should  not  be  held  in  con- 
tempt of  court  when  he  failed  to 
appear  for  trial  in  a  million  dollar 
personal  injury  case  he  had  filed  on 
behalf  of  a  client.  The  same  lawyer 
had  previously  failed  to  appear  in 
the  same  case  at  a  pretrial  con- 
ference before  a  U.S.  Magistrate. 

At  the  hearing  on  the  Show 
Cause  Order  the  Judge  agreed  to 
dismiss  the  charge  when  counsel 
agreed  to  pay  the  costs  incurred 
to  call  21  prospective  jurors,  their 
transportation  to  the  court  at  ten 
cents  a  mile,  and  $150  incurred  by 
opposing  counsel.  Counsel  for  the 
plaintiff  explained  later  it  was  the 
result  of  a  mixup  in  his  office. 

Also  criticized  by  Judge  Stern 
was  the  ultimate  appearance  of  an 
associate  of  the  lawyer  who  was 
woefully  unprepared.  Another  New 
Jersey  attorney,  appointed  by  the 
Court  as  a  special  prosecutor 
to  investigate  the  case,  asked  to 
be  relieved  of  the  appointment. 

JUDGE  MURRAH  HONORED 
BY  CIRCUIT  EXECUTIVES 

The  Circuit  Executives  paid  for- 
mer Federal  Judicial  Center  Direc- 
tor   Alfred    P.    Murrah    a    unique 
honor  recently  by  passing  a  resolu- 
tion    expressing     "their     greatest 
admiration    and    deepest   apprecia- 
tion for  his  wise  and  understanding 
guidance  in  making  the  Office  of 
the  Circuit  Executive,  in  the  United 
States  Courts  of  Appeals,  a  func- 
tioning reality  and  a  fulfilling  and 
rewarding  experience  for  all  of  us." 
The    Circuit   Executives'    resolu- 
tion said  that  "as  the  Director  of 
the   Federal  Judicial  Center,  Judge 
Murrah  was  a  moving  force  behind 
the   enactment  of  the  Circuit   Ex- 
ecutive Act,  and  in  his  Chairman- 
ship of  the  Circuit  Executive  Certi- 
fication   Board   was  an    important 
influence    in    the    certification    of 
each  Circuit  Executive",  lift 


NATION'S   PRESS  SUPPORTS  Fl 

In  the  past  year,  the  plight  of  the  federal  judiciary  has  received  attention  in  the  nation's  press.  There  has  beei 
extraordinary  editorial  support  for  an  immediate  and  substantial  increase  in  the  salaries  of  all  federal  judges.  This  i 
especially  significant  in  light  of  the  present  economic  situation.  The  newspapers  object  to  protracted  inequity  am 
are  concerned  about  preserving  a  strong  judiciary.  The  42  per  cent  inflation  since  the  previous  salary  increase  ii 
1969  has  precipitated  an  unprecedented  number  of  resignations  for  salary  reasons.  The  newspapers  think  tha 
higher  pay  for  federal  judges  is  a  small  price  to  pay  to  insure  the  continued  excellence  of  the  federal  bench. 

Editorials  supporting  a  pay  increase  have  come  from  an  impressive  array  of  newspapers,  as  varied  in  politics 
outlook  as  they  are  in  geographic  location.  Fifty-one  (51)  newspapers  in  twenty-six  (26)  states  and  the  District  o 
Columbia  have  published  favorable  editorials,  including  many  with  major  national  circulation  and  readership  sucl 
as  the  New  York  Times,  the  Washington  Post,  the  Chicago  Tribune,  the  Wall  Street  Journal,  and  the  Los  Angele 
Times,  as  well  as  regional  papers  with  intermediate  circulations  from  diverse  states  such  as  Alabama,  Arizonc 
Colorado,  Indiana,  Nebraska,  New  Mexico,  Tennessee  and  Texas.  The  total  circulation  of  all  fifty-one  (51 
newspapers  is  nearly  15  million  with  an  estimated  readership  of  about  50  million. 

Nationally  syndicated  articles,  including  ones  by  Evans  and  Novak,  Linda  Mathews,  Richard  Spong  and  Rober 
S.  Allen,  focusing  on  the  pressing  need  for  congressional  approval  of  higher  salary  levels,  have  also  appeared  i 
other  newspapers  throughout  the  nation.  The  Evans  and  Novak  article,  for  instance,  was  published  in  about  25 
newspapers.  Further  discussion  of  the  salary  question  has  appeared  recently  in  the  national  news  magazines,  Timt 
U.S.  News  and  World  Report  and  Newsweek. 

Recent  favorable  editorials  from  many  other  newspapers  in  response  to  the  recent  Report  on  the  State  of  th 
Judiciary  by  the  Chief  Justice  have  not  yet  been  gathered  and  incorporated  in  this  compilation.  Nevertheless,  th 
assembled  brigade  of  editorial  copies  and  excerpts  indicates  that  a  pay  raise  for  federal  judges  is  strongly  supporte 
by  a  wide  spectrum  of  the  nation's  press. 


JUDICIAL  SALARIES:    EDITORIAL  COMMENT 

"Conqress  must  give  top  priority  to  the  salary  question.  Its  refusal  to  increase  the  salaries  of  high-level  government  officials  since  1969  is  i 
beginning  to  cripple  the  judiciary.  ...  A  continuation  of  the  present  situation  is  going  to  force  more  judges,  particularly  younger  ones,  off  the  bench  ai 
make  it  increasingly  difficult  to  find  first  rate  replacements." 

WASHINGTON  POST  (Jan.  1 ,1975) 

"We  favor  a  cut  rather  than  further  increase,  in  total  government  spending.  But  one  of  the  dangers  in  the  government's  trying  to  use  its  budget  to  refo. 
society  is  that  truly  essential  government  services  may  be  starved.  The  Judicial  Branch,  dependent  on  the  other  two  branches  for  its  budget,  is  particulai 
vulnerable  and  particularly  deserving  of  protection." 

WALL  STREET  JOURNAL  (Jan.  31,  1975) 

"The  Constitution  specifically  prohibits  Congress  from  lowering  the  salaries  of  judges  while  they  are  in  office;  inaction,  however,  accomplishes  precis. 
that  result  and  in  so  doing  violates  the  spirit  if  not  the  letter  of  the  Constitution." 

ALABAMA  JOURNAL  (Dec.  24,  1974) 

"The  raise  was  justified.  It  should  be  reconsidered  and  acted  upon  favorably.  The  nation  cannot  expect  to  attract  and  hold  the  best  qualified  men  fort 
federal  judiciary  if  they  are  not  adequately  compensated." 

ST.  LOUIS  GLOBE-DEMOCRAT  (Dec.  25,  1974) 


"The  federal  judiciary  certainly  stands  in  need  of  more  adequate  compensation  if  competent  judges  are  to  be  retained." 

MIAMI  HERALD  (Feb.  13,  1974) 
"The  country  wants  its  best  lawyers  on  the  bench,  not  those  who  would  be  willing  to  work  for  a  substandard  salary.  Congress  should  realize  this  and  I 
as  soon  as  possible  to  raise  the  judicial  pay  scale." 

OMAHA  WORLD-HERALD  (Mar.  20,  1974) 

"...  without  sufficient  financial  incentive  to  keep  good  judges  and  attract  qualified  people  to  the  federal  bench,  the  quality  of  justice  will  ultima* 

SUffer"  HOUSTON  POST  (Jan.  8,  1 975) 

"If  the  average  salaried  American  in  private  enterprise  had  not  received  a  raise  through  these  five  years  of  high  inflation  he  would  be  screaming  bloc 

murder."  ,_        „„    , __., 

SAN  FRANCISCO  EXAMINER  (Dec.  16, 1974) 

"       .the  federal  judges'  pay   lag  obviously  has  become  a  serious  concern.  In  the  nation's  interest,  as  well  as  the  judges,  the  inequity  ought  to 
eliminated— and  without  undue  delay." 

NORFOLK  LEDGER-STAR  (Jan.  13, 1975) 

"Lawyers  of  high  ability  have  traditionally  made  substantial  financial  sacrifices  to  serve  on  the  Federal  bench.  But  the  combination  of  soaring  inflat 
and  Congressional  inaction-even  to  take  care  of  increases  in  the  cost  of  living-hasjmposed  a  double  sacrifice  on  those  upon  whom  the  country  depei 

so  heavily  for  the  quality  of  justice The  need  for  Congressional  action  is  urgent." 

(June  15,  1974) 

"The  injustice  of  Federal  judicial  pay  scales  is  obvious  when  measured  against  the  salaries  of  other  Federal  employes.  . . .  Federal  judgeships  are  for  I 
fairness,  as  well  as  maintenance  of  quality,  demands  that  they  receive  equitable  compensation." 

NEW  YORK  TIMES    (Dec.  31,  1974) 


L  JUDGES'   SALARY  INCREASE 


Congress  has  held  back  increases  for  the  judges  with  unconscionable  shortsightedness-unfairly  and  improperly  linking  proposed  raises  for  Congressional 
nd  judicial  salaries.  Each  should  be  decided  on  its  merits;  and  the  judges  should  come  first." 

NEW  YORK  TIMES  (Feb.  6,  1975) 

Letting  experienced  jurists  get  away  and  failing  to  attract  outstanding  lawyers  to  the  bench  (due  to  low  salaries)  is  extremely  short-sighted  public  policy 
ventually  it  will  have  a  detrimental  Impact  on  the  quality  of  the  Justice  In  this  country."  muuih.  poncy. 

KANSAS  CITY  STAR  (Dec.  9,  1974) 

. .  .  Chief  Justice  Burger  has  called  attention  to  a  problem  which  Congress  can  continue  to  ignore  only  at  great  peril  to  the  quality  of  justice  in  the 
ideral  courts-judicial  salaries.  ...  how  many  more  resignations  will  it  take  before  Congress  moves  to  save  the  federal  bench  from  wholesale  depletion  of 
rst-rate  judges?* 

PHILADELPHIA  INQUIRER  (Jan.  2,  1975) 
f  the  federal  judicial  system  is  to  be  saved  from  severe  and  lasting  damage,  Congress  must  act  quickly  to  raise  the  pay  of  federal  judges  " 

PHOENIX  GAZETTE  (Jan.  15,  1975) 

n  these  times  we  would  like  to  see  the  government  hold  the  line  on  expenses  but  there  are  exceptions  and  one  is  the  case  of  the  federal  judges We 

*ed  good  judges  as  seldom  before  and  we're  not  going  to  be  able  to  recruit  them  for  the  federal  bench  under  the  present  pay  scale  " 

ATLANTA  JOURNAL/CONSTITUTION  (Jan.  19,  1975) 
3y  rights,  federal  judges  should  receive  salary  hikes  of  about  50  percent." 

EL  PASO  TIMES  (Dec.  23,  1973) 
/lore  money  for  judges  is  clearly  in  order.  The  alternative-a  federal  bench  of  gradually  declining  competence-would  be  infinitely  more  costly  " 

(June  11,  1974) 

ingress  will  not  find  it  politically  popular  to  raise  judicial  salaries  in  the  midst  of  recession  and  rising  unemployment.  But  the  alternative  is  a  certain 
dine  in  the  quality  of  justice  in  the  federal  courts.  In  the  end  .  .  .  that  could  prove  to  be  far  more  costly  " 

LOS  ANGELES  TIMES  (Jan.  1,1975) 
Ilearly,  Senate  refusal  to  permit  any  judicial  salary  increases  since  1969  is  out  of  step,  and  jeopardizes  the  quality  of  justice  being  demanded  by  the 
ople.  .    .  Various  pay  proposals  have  been  advanced.  But  one  which  seems  fair  is  a  $10,000  increase  which  would  promptly  overcome  the  ravages  of 
nation  tor  the  past  five  years,  and  make  federal  judgeships  more  inviting  for  qualified  appointees." 

ARIZONA  REPUBLIC  (Jan.  12,  1975) 

vTbeeTabTe^olrS  it  "  UnreaMStiC  3S  *  *  Unfair'  Particular,V  i"  light  of  the  sharp  rise  in  the  cost  of  living  in  recent  years;  and  not  all  judges 

PHILADELPHIA  EVENING  BULLETIN  (Jan.  15,  1975) 

.  .a  case  can  be  made  for  the  increases,  especially  those  for  judges  and  civil  service  officials.  If  the  raises  are  rejected,  there  will  not  be  another  chance 
r  them  until  1977,  meaning  that  all  those  concerned  would  be  without  a  raise  for  eight  years.  Few  wage  earners  can  claim  to  have  suffered  that 
Jigmty. ...  it  would  be  a  shame  if  the  legitimate  needs  of  the  judiciary  and  the  executive  were  sacrificed  because  of  the  lawmakers'  political  fears  " 

CHICAGO  TRIBUNE  (Feb.  11,  1974) 
ederal  judges  are  seeking  a  pay  increase,  and  the  Chronicle  believes  an  adjustment  is  in  order.  ...  We  should  economize  on  government  at  every  level-  at 
B«me  time,  we  need  to  be  realistic.  When  the  pay  a  judge  receives  is  not  enough  to  attract  highly  qualified  individuals,  it  is  the  public  that  will  be  the 

HOUSTON  CHRONICLE  (Jan.  12,  1975) 

fcnli"!!reS,ed.i.n  the  f6deral  C°UrtS  3nd  the  qU3lity  °f  jUStice  they  dispense  shou,d  be  aware  of  the  ur9ent  need  for  public  support  for  federal 
jiciai  Salary  incr6as6S. 

JUDICATURE  (Dec,  1973) 

^sTo^hertd^atlXUei/'iCial  ™'  ***  ""  ^  ^  "  ^^  **  ""*  **  years-despite  the  soa^  cost  *  «^  a"d  "■*  »'«v 

MILWAUKEE  JOURNAL  (Jan.  6,  1975) 

lolovet  tol  °Pp0rTS  °f  PaV  hik6S  f°r  o;S-  JUd96S  3re  Wr°n9-  •  •  •  Federal  jud9es  have  not  had  a  paV  raise  in  five  years,  a  period  when  other  federal 
iployees  have  received  pay  raises  averaging  38  percent,  and  the  cost  of  living  has  risen  42  percent  " 

CLEVELAND  PRESS  (Jan.  8,  1975) 
^sro^tZ^^^:^^-90Vernmern-  haVe  n0t  reCeivedSalary  increases  since  1969.  That  is  simply  not  fair,  and  it  is  beginni 

WASHINGTON  POST  (Feb.  27,  1975) 
Dngress  .  .  .  ought  to  consider  swiftly  the  Chief  Justice's  modest  requests  for  the  wherewithal  to  run  a  competent  federal  court  system  " 

CHRISTIAN  SCIENCE  MONITOR  (Feb.  26,  1975) 

NEW  YORK  TIMES  (Mar.  3,  1975) 

ernam?nt?nPn°HWnrd  i"C'fa-Sin9  government  spending  and  expanding  public  payrolls  is  a  matter  of  record.  We  favor  cuts,  rather  than  increases  in 
ernment  spending  and  hiring.  But  ,t  ,s  quite  clear  from  the  record  that  the  federal  judiciary  has  been  left  under-manned  and  under  pa  d   ' 

BOSTON  HERALD/AMERICAN  (Feb.  14,  1975)  ' 

•ngress  ought  to  set  legislation  in  motion  without  delay  to  increase  both  the  salary  and  the  number  of  federal  judges  " 

WASHINGTON  STAR  (Feb.  28,  1975) 
nation  of  laws  is  going  to  find  itself  with  some  bad  law  if  the  situation  that  exists  today  becomes  more  acute  " 

MIAMI  HERALD  (Feb.  26,  1975) 
e  federal  judiciary  is  past  due  for  a  sizeable  pay  raise,  and  the  94th  Congress  should  grant  the  raise  as  a  priority  " 

SAN  ANTONIO  LIGHT  (Jan.  6,  1975) 
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PLAN  TO  BAR  INCOMPETENT 

LAWYERS    FOUND  TO  GAIN 

SUPPORT 

By  WARREN  WEAVER  Jr. 

Special  to  The  New  York  Times 

ACAPULCO,  Mexico,  March 
10-Chief  Justice  Warren  E. 
Burger's  campaign  to  bar  in- 
competent lawyers  from  prac- 
ticing in  Federal  courts  appeared 
today  to  be  winning  growing,  if 
not  overwhelming,  support  from 
some  of  the  most  experienced 
and  successful  trial  lawyers  in 
the  nation. 

The  goal  would  be  achieved 
in  part  through  the  adoption  by 
the  Federal  courts  of  a  set  of 
minimum  requirements  for  ed- 
ucation and  experience  that  any 
lawyer  must  meet  before  he  can 
represent  a  client  there.  Officials 
of  the  American  College  of  Trial 
Lawyers  reported  today  that  the 
idea  was  making  slow  but  steady 
progress. 

Spearheading  a  parallel  local 
movement  to  improve  the  qual- 
ity of  courtroom  representation 
is  Chief  Judge  Irving  R.  Kauf- 
man of  the  United  States  Court 
of  Appeals  for  the  Second  Cir- 
cuit, who  told  the  spring  meet- 
ing of  the  trial  lawyers'  group 
today  that  the  bar  was  not  doing 
enough  to  weed  out  its  incom- 
petent members. 

A  survey  of  the  Southern 
District  of  New  York  made  at 
Judge  Kaufman's  direction  re- 
vealed that  20  to  25  per  cent  of 
the  lawyers  appearing  in  court 
were  regarded  as  incompetent  by 
the  Federal  judges  before  whom 
they  appeared,  another  speaker 
reported. 

'Minimal'  Rules  Sought 
Robert    L.   Clare  Jr.,  a  New 
York  City  lawyer  who  conduct- 
ed the  survey,  said  that  his  com- 


mittee was  recommending  that 
"extremely  minimal"  rules  be 
adopted  for  qualifying  trial  law- 
yers in  the  Second  Circuit, 
which  is  made  up  of  New  York 
Connecticut  and  Vermont. 

Marcus  Mattson  of  Los  An- 
geles, who  is  heading  the  na- 
tional study  of  the  same  prob- 
lem for  the  College  of  Trial 
Lawyers,  said  that  he  expected  a 
model  set  of  rules,  subject  to 
separate  adoption  by  each  Fed- 
eral district  court  and  appeals 
court  in  the  country  to  be  ready 
in  less  than  a  year.  He  indicated 
they  would  be  similar,  if  not 
identical  to  the  Second  Circuit 
code. 

Generally,  lawyers  tend  to 
resist  any  criticism  of  judges 
regarding  their  courtroom  com- 
petency, but  the  American  Col- 
lege is  a  relatively  small  (2,500) 
selective  organization  of  experi- 
enced practitioners  (no  less  than 
15  years),  who  would  presum- 
ably have  little  to  fear  from  the 
imposition  of  such  standards. 

The  rules  proposed  for  the 
Second  Circuit  by  Mr.  Clare  and 
his  committee  would  require  any 
lawyer  appearing  in  Federal 
court  on  his  own  to  have  done 
the  following: 

51  Passed  courses  in  procedure, 
evidence,  professional  responsi- 
bility, ethics,  criminal  law  and 
trial  advocacy,  either  in  law 
school  or  afterward. 

^Participated  as  an  associate 
trial  counsel  in  four  cases  or 
been  an  observer  of  six. 

Mr.  Clare  told  the  trial  law- 
yers' meeting,  held  in  the  Aca- 
pulco  Princess  Hotel  here,  of  a 
senior  New  York  trial  lawyer 
who  spent  a  week  observing  a 
court  in  session  before  he  was 
scheduled  to  try  his  case  there. 
"That's  the  kind  of  responsi- 


bility we  need,"  he  declared.  "If 
we  can't  instill  it,  we  should 
enforce  it." 

Origin  in  Fordham  Speech 
In  November,  1973,  Chief 
Justice  Burger  touched  off  this 
controversy  with  a  speech  at  the 
Fordham  Law  School,  criticizing 
the  capability  of  some  trial  law- 
yers and  suggesting  that  all  of 
them  be  required  to  meet  a 
separate  set  of  standards  beyond 
those  for  general  practitioners. 
Justice  Burger  was  to  have 
participated  in  today's  discus- 
sion of  "The  Quality  of  Advoca- 
cy," but  he  sent  [word  that  he] 
could  not  leave  Washington  be- 
cause "his  workload  simply 
caught  up  with  him." 

Both  Judge  Kaufman  and  Mr. 
Clare  described  the  heated  op- 
position of  law  schools  to  the 
proposed  qualification  system. 
The  judge  acknowledged  that  it 
would  raise  their  costs  some- 
what, but  he  noted  that  Yale 
Law  School  spent  $2.2-million  a 
year  on  600  students  while  Yale 
Medical  School  spent  $2.3- 
million  on  400  students. 

The  rules  prepared  by  the 
Clare  committee  for  the  Second 
Circuit  are  being  circulated 
among  judges,  lawyers,  and  bar 
associations  for  comment.  Judge 
Kaufman  said  after  his  speech 
that  his  court  might  adopt  them 
before  the  district  courts  within 
the  circuit  did. 

At  the  opening  session  of  its 
three-day  meeting,  the  trial  law- 
yers' group  paid  tribute  to  Emil 
Gumpert  of  Los  Angeles,  who 
founded  the  organization  25 
years  ago.  The  college  an- 
nounced the  establishment  of  an 
annual  $5,000  award  in  his  name 
to  the  law  school  or  other  insti- 
tution offering  the  best  course  in 
advocacy. 


CORRESPONDENCE  COURSES  GAIN  WIDE  ACCEPTANCE 

The  FJC  has  launched  a  low-cost,  wide-coverage  approach  to  Responsibilities;  ll-Communications;  and  Ill-Human  Relations, 
educating  supporting  personnel  in  supervisory  positions.  It  is  a  The  participant  can  proceed  at  his  own  pace  and,  at  the  corn- 
correspondence  course  entitled  Supervision  and  is  directed  to  pletion  of  three  lessons,  a  certificate  is  awarded.  Appropriate  rec- 
supervising  personnel  who  have  either  been  unable  to  attend  ords  will  be  maintained  in  the  Personnel  Branch  of  the  Admin- 
formal  resident  courses  sponsored  by  the  Federal  Judicial  Center  istrative  Office  of  the  U.S.  Courts. 

or  who  have  attended  these  seminars  in  the  past  and  desire  fur-         The   Division   is  preparing   correspondence  courses  covering 

ther  training  in  this  area.  other  subjects.  To  enroll  write  the  Director  of  Continuing  Ed- 

The  course  consists  of  three  lessons:  I  -Supervisor  Duties  and  ucation  and  Training  at  the  Center. 


BIRMINGHAM  EXEMPTS  SENIOR 
JUDGES  FROM  CITY  TAXES 

The  Administrative  Office  of  the 
United  States  Courts  has  received  a 
copy  of  a  letter  from  the  City 
Attorney,  Birn  ingham,  concerning 
the  taxability  of  a  federal  judge's 
pay  received  after  taking  senior 
status.  The  relevant  portion  of  the 
letter,  which  may  be  of  interest  to 
other  retired  judges,  and  may  be  of 
precedential  value,  reads  as  follows: 

"It  is  apparent  to  me  that  the 
word  salary. .  .is  in  fact  synonymous 
with  the  word  pension  in  the  sense 
in  which  it  is  used  in  Title  28  USC 
Section  371(b).  The  remuneration 
is  due  to  be  paid  whether  a  judge 
renders  services  to  the  United 
States  or  does  not  render  such 
services.  His  remuneration  is  not 
increased  by  the  rendition  of  ser- 
vices and  therefore  it  must  be  said 
that  the  remuneration  is  for  retire- 
ment benefits  and  not  taxable  un- 
der the  Birmingham  Occupational 
License  (Payroll)  Tax."  |Y| 

COMMUNITY  RELATIONS 
HANDBOOK  PUBLISHED 

The  Division  of  Continuing 
Education  and  Training  has  pub- 
lished a  Guide  to  Community  Rela- 
tions for  United  States  Probation 
Officers.  This  reference  manual  de- 
scribes the  techniques  of  public 
relations  involving  such  problems  as 
participating  in  radio  and  television 
programs,  conducting  press  confer- 
ences, giving  talks  on  probation  and 
parole,  and  fielding  information  re- 
quests from  reporters. 

Although  this  guide  was  pro- 
duced primarily  to  aid  the  Pro- 
bation Officer  in  improving  his 
skills  in  community  relations,  it 
contains  many  helpful  ideas  and 
suggestions  that  could  be  employed 
by  anyone  who  needs  to  deal  with 
the  press  in  their  professional  en- 
deavors. 

The  basic  material  in  this  manual 
/vas  prepared  by  the  Federal  Proba- 
tion Officers  Association.  Anyone 
who  is  interested  in  obtaining  a 
:opy  of  this  guide  should  write 
Jirectly  to  the  Federal  Judicial  Cen- 
:er  Information  Service.  life 


ADVISORY  COUNCIL 
ON  APPELLATE  JUSTICE 
HOLDS  WIND-UP  SESSION 

Over  three  years  ago  a  group  of 
concerned  judges,  lawyers,  and  law 
professors,  aware  of  growing  prob- 
lems in  the  appellate  courts,  met  to 
seek  solutions  to  these  problems. 

With  the  cooperation  of  the 
National  Center  for  State  Courts 
and  the  Federal  Judicial  Center, 
this  group  expanded  and  formed 
the  Advisory  Council  on  Appellate 
Justice.  Over  thirty  knowledgeable 
judges,  lawyers  and  law  professors 
were  invited  to  join  the  Council  and 
for  the  next  three  years  every  facet 
of  the  work  of  processing  appellate 
cases  was  considered.  The  Council, 
according  to  schedule,  concluded 
their  deliberations  with  a  250-mem- 
ber  conference  last  January  during 
which  the  conferees  reviewed  the 
work  of  the  Council.  The  Council 
will  publish  summaries  of  the  work- 
shop discussions  later. 

A  final  meeting  of  the  Council 
was  held  at  the  Federal  Judicial 
Center  this  month  to  decide  on 
specific  recommendations  which 
will  be  published  later. 

The  Chief  Justice  commended 
their  efforts,  "often  done  at  a  great 
personal  sacrifice"  and  said  their 
work  would  undoubtedly  inure  to 
the  good  of  the  appellate  courts, 
"perhaps  even  sooner  than  they 
might  believe."  life 


fGISNiON 

S.  237,  to  provide  in  civil  cases 
for  six-member  juries,  has  been 
introduced  by  Senator  Burdick. 
Hearings  are  currently  planned  for 
the  Fall  of  1975. 

S.  539,  to  increase  jury  fees  and 
provide  for  protection  of  jurors' 
employment  has  also  been  intro- 
duced by  Senator  Burdick.  This  bill 
does  not  follow  completely  the 
Judicial  Conference  proposal  but 
will  constitute  a  vehicle  for  discus- 
sion by  the  Senate. 


S.  286  and  S.  287,  introduced  by 
Senator  Burdick,  would  provide  for 
29  additional  District  and  10  addi- 
tional Circuit  Judgeships.  The  Judi- 
cial Conference  had  requested  52 
district  judgeships  and  11  Circuit 
judgeships. 

H.R.  4421  and  H.R.  4422,intro 
duced  by  Congressman  Hutchinson 
in  the  House,  incorporates  all  of  the 
judgeships  requested  by  the  Judicial 
Conference. 

S.  1130,  relating  to  service  of  a 
chief  judge  has  been  introduced  by 
Senator  Gam  of  Utah. 

S.  1,  the  bill  to  codify  all  federal 
criminal  laws  was  the  subject  of 
hearings  April  17  and  18. 

Revision  of  Circuits:  Hearings 
have  been  held  on  S.  729,  the  bill 
introduced  by  Senator  Burdick 
which  would  provide  for  two  divi- 
sions in  both  the  5th  and  9th 
Circuits. 

Parole  Legislation:  A  brief  hear- 
ing was  held  early  in  April  on 
S.  1109,  and  it  is  expected  that 
the  bill  will  be  reported  out  in  the 
very  near  future.  In  the  House,  the 
Subcommittee  on  Courts,  Civil  Lib- 
erties, and  the  Administration  of 
Justice,  has  held  a  number  of  mark- 
up sessions  on  the  parole  bill,  H.R. 
5727,  pending  there  and  has 
approved  it  for  full  Committee 
action. 

Environmental  Legislation:  S.776, 
which  would  allow  the  Environmen- 
tal Protection  Agency  to  regulate 
chemical  substances  contains  auth- 
ority to  allow  the  courts  to  grant 
relief  from  health  risks  whether  or 
not  demonstratable  harm  to  health 
has  been  established.  This  bill  was 
introduced  by  Senator  Tunney  and 
has  been  the  subject  of  hearings. 
Early  action  is  expected  on  this 
legislation. 

H.R.  5951,  to  amend  the  Civil 
Service  Retirement  law  to  increase 
the  retirement  benefits  of  referees 
in  bankruptcy  introduced  by  Cong. 
Henderson;  referred  to  the  Commit- 
tee on  Post  Office  and  Civil  Service. 
(See  LEGISLATION  pg.8) 
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calendar 

May  9-10  Advisory  Committee  on 
Appellate  Rules,  Washing- 
ton, D.C. 

May  12-14  Seventh  Circuit  Confer- 
ence, Chicago,  Illinois 

May  12-14  First  Circuit  Confer- 
ence, Newport,  Rhode 
Island 

May  13-16  Conference  for  Circuit 
Judges,  Washington,  D.C. 

May  15-17  National  Council  of  U. 
S.  Magistrates,  Colorado 
Springs,  Colorado 

May  19  Judicial  Conference  Sub- 
committee on  Federal  Juris- 
diction,   Washington,    D.C. 

May  19-20  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics,  Washington,  D.C. 

May  22-24  Judicial  Conference 
Committee  on  Criminal 
Law,  Denver,  Colorado 

June  1-3  D.  C.  Circuit  Conference, 
Williamsburg,  Virginia 

June  20  Judicial  Conference  Sub- 
committee on  Supporting 
Personnel,  Washington,  D.C. 

June  25-28  Fourth  Circuit  Confer- 
ence, Hot  Springs,  Virginia 

June  25-28  Eighth  Circuit  Confer- 
ence, Fargo,  North  Dakota 

June  30- July  1  Judicial  Conference 
Subcommittee  on  Judicial 
Improvements,  Jackson 
Lake,  Wyoming 

THE  THIRD  BRANCH 
VOL.  7,  NO.  4       APRIL  1975 


July   22-24   Ninth  Circuit  Judicial 

Conference,  San  Francisco, 

California 
September  9  Third  Circuit  Judicial 

Conference,     Philadelphia, 

Pennsylvania 

September  10-11  Second  Circuit 
Judicial  Conference,  Buck 
Hill  Falls,  Pennsylvania 

September  18-19  Judicial  Confer- 
ence of  the  United  States, 
Washington,  D.C. 

Appointments 

James  M.    Fitzgerald,   U.S.  District 

Judge,  D.Alaska,  March  3 

J.    Smith     Henley,    U.    S.    Circuit 

Judge,  8th  Cir.,  March  24 

Elevations 

Garnett  Thomas  Eisele,  Chief  Judge, 

U.S.     District     Court,     E.D.Ark., 

March  24 

James  B.  Parsons,  Chief  Judge,  U.S. 

District  Court,  N.D.  III.,  April  16 

Confirmations 

Anthony  M.  Kennedy,  U.S.  Circuit 

Judge,  9th  Cir.,  March  20 

Thomas    J.    Meskill,    U.S.    Circuit 

Judge    2nd.    Cir.,    April    22 

Dick     Yim     Wong,     U.S.     District 

Judge,  D.Hawaii,  April  24 

Robert  O'Conor,  Jr.,  U.S.  District 

Judge,  S.D.  Texas,  April  24 

Nomination 

William   H.  Stafford,  Jr.,   U.S.  Dis- 
trict Judge  N.D.  Fla.,  April  18 
Death 

Walter  M.  Bastian,  U.S.  Senior  Cir- 
cuit Judge,  D.C.Cir.,  March  12 


LEGISLATION  from  pg.6 

Federal  Rules  of  Criminal  Pro{ 
cedure:  The  Criminal  Justice  Sub 
committee  of  the  House  Judiciar 
Committee  has  held  hearings  anJ 
mark-up  sessions  on  the  propose 
amendments  to  the  Federal  Rule 
of  Criminal  Procedure.  No  bill  ha 
yet  been  introduced  incorporatin 
any  of  the  revisions  but  this  is  ant 
cipated  in  the  near  future. 

Consumer   Legislation:     S.   20( 

to  establish  an  individual  agenc 
to  represent  the  interests  of  coi 
sumers  in  federal  agency  and  coui 
proceedings  was  introduced  by  Sei 
ator  Ribicoff.  The  bill  has  bee 
reported  out  and  it  is  anticipate 
that  it  will  clear  both  Houses 
this  session. 

Per  Diem:  H.R.  4834  is  tl 
latest  bill  which  has  been  report* 
out  by  the  Subcommittee  on  Leg 
lation  and  National  Security  of  tl 
House  Government  Operatio 
Committee.  It  is  expected  to  go 
the  floor  shortly.  This  bill,  as  r 
ported,  contains  a  provision  th 
would  limit  any  federal  officer 
employee  to  reimbursement  f 
mileage  at  the  rate  established  I 
GSA  for  operating  a  governme 
vehicle,  whenever  he  chooses  to  i 
a  private  vehicle.  In  the  Senate, 
172  introduced  by  Senator  Metca 
passed  March  24th.  Again  a  pi 
blem  area  is  the  inclusion  of  Sen? 
staff  members  under  the  per  di( 
expense  provisions.  lid 
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SUPREME  COURT 

HISTORICAL  SOCIETY 

FORMED 

The  Supreme  Court  Historical 
Society,  complementing  similar 
iroups  for  the  White  House  and  the 
Jnited  States  Capitol,  has  been 
ormed  after  one  and  a  half  years  of 
ilanning  by  a  committee  estab- 
shed  by  Chief  Justice  Warren  E. 
lurger.  The  organization  was 
ormally  incorporated  as  a  non- 
rofit  educational  entity  under  Dis- 
rict  of  Columbia  law  in  November, 

974.  (See  SOCIETY  pg.  2) 


Pictured  above:  Judge  Ruggero  J.  Aldisert 
(left)  and  former  Secretary  of  State  Dean  Rusk 
prior  to  Mr.  Rusk's  presentation  at  Circuit 
Judges'  Conference.  Professor  Rusk  is  currently 
teaching  international  law  at  the  University  of 
Georgia. 


eft  to  right)  Mrs.  Warren  E.  Burger,  William  T.  Gossett,  The  Chief  Justice,  and  Mrs.  William  T. 
Jssett  pictured  at  the  Supreme  Court  reception  which  was  held  immediately  prior  to  the  first 
Beting  of  the  Board  of  Directors  and  Advisory  Council  of  the  Supreme  Court  Historical  Society. 


FJC  PUBLISHES  EVIDENCE 
GUIDEBOOK 

The  Federal  Judicial  Center  has 
compiled  a  guidebook  to  assist 
judges  and  other  federal  officials  in 
implementing  the  new  federal  evi- 
dence rules. 

The  compilation  was  prepared  at 
the  request  of  the  Standing  Com- 
mittee on  Rules  of  Practice  and 
Procedure  of  the  Judicial  Confer- 
ence of  the  United  States. 

Professor  Edward  W.  Cleary,  who 
was  the  Reporter  to  the  Advisory 
Committee  on  Rules  of  Evidence, 
prepared  the  compilation,  and  it 
has  been  reviewed  by  Judge  Albert 
B.  Maris,  the  former  Chairman  of 
the  Standing  Committee,  Judge 
Roszel  C.  Thomsen,  the  present 
Chairman  of  the  Standing  Commit- 
tee, Judge  Charles  W.  Joiner,  who 
was  a  member  of  the  Advisory 
Committee  and  is  now  a  member  of 
the  Standing  Committee,  and 
Richard  M.  Mischke,  a  staff  mem- 
ber. 

Presently,  the  guidebook  has 
been  submitted  to  over  a  dozen 
legal  publishers  who  have  indicated 
interest  in  printing. 

The  rules  stem  from  action  of 
the  late  Chief  Justice  Earl  Warren 
who  in  March  1965  appointed  an 
Advisory  Committee  to  formulate 
rules  of  evidence  for  the  federal 
courts.  On  November  20,  1972,  the 
Supreme  Court  prescribed  Federal 
Rules  of  Evidence  to  be  effective 
on  July  1,  1973  and  Chief  Justice 
Warren  E.  Burger  transmitted  the 
Rules  to  the  Congress  on  February 
5,  1973.  The  Rules  will  become 
effective  July  1,  1975. 

(See  GUIDE  pg.  3) 


1 
\ 

I 


0 


(SOCIETY  from  pg.  1) 

The  Honorable  Tom  C.  Clark, 
Associate  Justice  of  the  Supreme 
Court  (ret.),  is  serving  as  interim 
chairman  of  the  Board  of  Trustees 
of  the  new  Society.  The  chairman 
of  the  Advisory  Board  is  Professor 
William  F.  Swindler,  who  served  as 
chairman  of  the  Chief  Justice's 
committee  which  prepared  the  way 
for  the  formation  of  the  Society. 
Professor  Swindler  is  John  Marshall 
Professor  of  Law  at  the  College  of 
William  and  Mary  and  author  of  a 
number  of  studies  on  the  Court. 
Membership  of  the  Advisory  Board 
will  be  announced  in  the  near 
future. 

The  Incorporators  of  the 
Society,  Alice  O'Donnell  of  the 
Federal  Judicial  Center;  Rowland 
F.  Kirks,  Director  of  the  Admin- 
istrative Office  of  the  United  States 
Courts;  and  Earl  W.  Kintner,  Dis- 
trict of  Columbia  attorney  and 
former  Chairman  of  the  Federal 
Trade  Commission,  have  chosen 
William  H.  Press  as  the  Executive 
Director. 

Mr.  Press,  a  native  Washing- 
tonian,  has  been  widely  identified 
with  D.C.  governmental  and  legisla- 
tive affairs  for  many  years,  and  is 
actively  involved  in  business,  educa- 
tional and  historical  circles.  Since 
being  selected  to  direct  the 
Society's  development  and  opera- 
tions, he  has  been  completing  its 
organization,  perfecting  its  by-laws 
and  operating  objectives,  and  out- 
lining the  formation  and  mission  of 
committees  for  work  on  historical 
research,  acquisitions,  publications 
and  membership  (which  will  be 
open  to  lawyers,  students,  aca- 
demicians and  the  general  public). 

The  Supreme  Court  Historical 
Society  will: 

1.  Disseminate  knowledge  of 
and  provide  opportunity  for  re- 
search into  such  historic,  scientific, 
literary  and  other  documents, 
records,  objects,  memorabilia  of  or 
relating  to  the  Supreme  Court  of 
the  United  States  and  the  Justices 
thereof  and  any  other  miscellan- 
eous  data   as   are  pertinent  to   in- 


creased public  knowledge  of  the 
Supreme  Court  and  its  place  in 
American  history; 

2.  Acquire  knowledge  con- 
cerning the  history  of  the  entire 
Judicial  Branch  of  the  United 
States  Government; 

3.  Make  the  knowledge  and 
materials  acquired  available  to 
scholars,  historians,  and  the  public 
under  conditions  prescribed  from 
time  to  time  by  the  Board  of 
Trustees; 

4.  Acquire  through  gift  or  loan, 
or  on  occasion  through  purchase, 
when  and  as  funds  for  such  purpose 
become  available,  documents, 
objects  of  historical  significance,  or 
articles  of  personal  property  or 
other  memorabilia  which  may  be 
related  to  the  Society's  purposes,  or 
incorporated  into  continuing  dis- 
plays within  the  United  States 
Supreme  Court  building  or  else- 
where, in  order  to  portray  to 
visitors  to  the  premises  the  persons 
and  events  associated  with  the 
Supreme  Court  of  the  United  States 
in  the  course  of  history; 

5.  Assist  in  effectuating  the 
national  policy  for  preserving  all 
documents,  records,  objects  and 
memorabilia  which  are  of  national 
significance  for  the  inspiration  and 
benefit  of  the  people  of  the  United 
States,  more  especially  as  those 
materials  affect  the  development, 
functions,  personnel,  buildings  and 
history  of  the  Supreme  Court  and 
of  the  federal  judiciary  in  general 
and  as  such  preservation  may  be 
accomplished  through  specified 
activities  such  as  the  installation 
and  presentation  of  educational 
exhibits,  documentation,  registra- 
tion, storage  and  when  necessary 
through  acceptance  of  gifts  of 
services  and  materials  for  the 
preservation,  conservation, 
maintenance  and  security  of  any 
articles  or  data  acquired  for  such 
exhibits; 

6.  Acquire  by  purchase  and 
accept  gifts,  royalties  or  bequests  of 
money,  securities  and  other 
property,  personal  or  real;  purchase 
or  otherwise  acquire,  own,  use, 
improve,   hold  and  operate  for  in- 


vestment or  develop,  mortgage,  sell, 
convey,  lease,  donate  or  otherwise 
dispose  of,  or  deal  in,  improved  or 
unimproved  real  estate  wherever 
situated. 

Miss  Catherine  C.  Hetos,  an  em- 
ployee of  the  Supreme  Court  with  a 
curatorial  background,  has  been 
organizing  exhibits  on  the  Court's 
history  and  developing  a  systematic 
plan  for  receiving  and  cataloging 
materials  already  in  the  possession 
of  the  Court  or  offered  to  it  by 
persons  learning  of  the  project.  Her 
displays  have  featured  a  pictorial 
description  of  the  construction  of 
the  present  court  building,  and  an 
exhibition  on  the  Court  under 
Chief  Justice  John  Marshall.  A  dis- 
play on  the  late  Chief  Justice  Earl 
Warren  is  timed  to  coincide  with 
the  Court's  traditional  commemora- 
tive service  May  22.  There  are  plans 
for  an  exhibit  on  the  pre-history  ol 
the  federal  judiciary,  in  the  quasi- 
judicial  activities  of  the  Continental 
Congress  either  later  in  the  year  01 
to  open  the  bicentennial  year  1976. 
A  program  of  publication 
supplementing  the  acquisitions  anc 
exhibits  in  the  Court  itself,  i; 
scheduled  for  early  inauguration. 

Chief  Justice  Warren  E.  Burgei 
has  observed  that  the  new  Histori 
cal  Society  has  made  a  timely 
appearance,  on  the  eve  of  th< 
national  bicentennial.  Much  of  it 
work  will  be  coordinated  with  th< 
anniversary  activities  being  de 
veloped  by  other  historical  agencie 
and  with  the  judiciary's  own  pro 
gram  for  bicentennial  observance 
The  first  membership  mailim 
will  go  to  some  35,000  addressee 
about  June  1  inviting  them  t< 
submit  applications  for  membershi| 

(See  SOCIETY  pg.  3 
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As  finally  enacted,  they  are  the 
joint  product  of  the  Rule-Making 
process  as  evolved  by  the  Supreme 
Court  and  the  legislative  process 
conducted  by  both  the  House  and 
the  Senate. 

The  purpose  of  the  evidence 
guidebook  is  to  present  the  rules 
together  with  interpretive  material 
in  a  convenient  and  readily  acces- 
sible form.  Accordingly,  each  rule  is 
followed  by  the  Advisory  Commit- 
tee's Note,  to  the  extent  still  perti- 
nent, and  by  any  relevant  provi- 
sions of  the  Report  of  the  House 
Committee  on  the  Judiciary,  the 
Report  of  the  Senate  Committee  on 
the  Judiciary,  and  the  Conference 
Report.  Extracts  from  the  Congres- 
sional Record  are  included  where 
;xplanatory  of  amendments  made 
Dn  the  floor. 
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n  any  of  the  following  categories  at 
he  dues  rate  shown: 

ndividual  $25  per  year 

Associate  $50  per  year 

:ounder  $100  per  year 

(During  1975) 

academic  (available         $5  per  year 
o  students  only) 

Firms,  foundations  and  the  like 
wishing  to  provide  generous 
jpport  for  the  Society  may  be- 
ome  Patron  Members  and  elect  to 
ay  annual  dues  of  between  $100 
nd  $4999.  Such  firms  may 
esignate  a  partner  or  employee  as 
Society  member  for  each  multiple 
f  $25  annual  dues,  but  not  to 
xceed  10  such  members. 

Life  Memberships  are  available  to 
lose  who  have  paid  dues  of  $5000 
r  more  over  a  period  of  not 
xceeding  10  years.  Contributors  of 
50,000  or  more  shall  be  known  as 
enefactors  and  those  contributing 
5000  to  $49,999  shall  be  known 
>  Sustaining  Patrons. 

Offices  of  the  Supreme  Court 
istorical  Society  are  at  1629  K 
treet,  N.W.,  Suite  400,  Washing- 
>n,  D.C.   20006.   Wi 


Circuit  Judges  pictured  at  luncheon  break  during  second  of  two  conferences  for  Judges  of  the  U.S. 
Courts  of  Appeals  held  at  the  F.J.C  this  year:  (left  to  right)  Ozell  M.  Trask  (CA-9),  Francis  L. 
Van  Dusen  (CA-3),  Thomas  J.  Meskill  (CA-2),  Wade  H.  McCree,  Jr.  (CA-6),  Ruggero  J.  Aldisert 
(CA-3),  Harold  Leventhal  (CA-DC),  Spottswood  W.  Robinson,  III  (CA-DC),  Professor  Maurice 
Rosenberg  (Columbia  University),  Joseph  F.  Weis,  Jr.  (CA-3),  Edward  D.  Re  (Customs  Court), 
James  E.  Barrett  (CA-10),  Anthony  M.  Kennedy  (CA-9). 

This  month's  conference  was  structured  much  the  same  as  the  first,  held  last  February,  with  some 
refinements  which  Judge  Ruggero  Aldisert,  Conference  Chairman,  said  were  made  to  assure  the  best 
possible  use  of  the  high  level  of  talent  brought  to  the  conference  by  the  members  of  the  planning 
committee  and  the  lecturers. 

REVISION  COMMISSION 
COMPLETES    HEARINGS 


The  Commission  on  Revision  of 
the  Federal  Court  Appellate  System 
recently  completed  final  hearings 
on  its  preliminary  report, 
"Structure  and  Internal  Procedures: 
Recommendations  for  Change." 

These  were  the  last  of  a  series  of 
hearings,  during  which  the  Com- 
mission heard  from  judges  of  all  the 
Courts  of  Appeals,  as  well  as  from 
judges  of  the  Court  of  Claims  and 
the  Court  of  Customs  and  Patent 
Appeals.  At  these  most  recent 
hearings,  the  Commission  heard 
from  the  chief  judges  of  nine  of  the 
federal  appellate  courts,  as  well  as 
from  other  judges  of  the  circuit  and 
district  courts. 

Both  at  the  hearings  and  in 
written  submissions  to  the  Com- 
mission, attention  focused  on  the 
Commission's  proposal  to  recom- 
mend a  National  Court  of  Appeals. 
The  comments  span  the  whole 
spectrum  of  possible  reactions. 

Many  judges  affirmed  the  need 
for  a  new  national  appellate 
tribunal  and  spoke  in  favor  of  the 
desirability  and  workability  of  the 


Commission's  proposal.  Chief  Judge 
Clement  F.  Haynsworth,  Jr.  (CA-4), 
for  example,  told  the  Commission 
that  its  proposal  was  "the  simplest, 
most  practical,  most  effective  and 
least  objectional  of  all  of  the  pro- 
posals advanced  to  meet  the  great 
shortage  of  national  appellate 
capacity  which  has  developed  over 
the  last  few  decades  with  all  of  its 
unfortunate  consequences  for  the 
administration  of  justice  and  for 
the  public  in  general." 

Chief  Judge  David  T.  Lewis 
(CA-10)  testified  that  "the  pro- 
posed establishment  of  a  National 
Court  of  Appeals  is  the  most 
desirable  yet  advanced."  Judge 
Edward  A.  Tamm  (CA-DC)  was 
"convinced  that  a  new  National 
Court  of  Appeals  is  essential  if  the 
business  of  the  federal  courts  is  to 
be  conducted  with  dispatch,  ef- 
ficiency and  inherent  justice." 

Other  witnesses,  although 
recognizing  the  need  for  a  new 
national  appellate  tribunal,  differed 
with  the  Commission  on  details  of 

(See  COMMISSION  pg.  4) 
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the  proposed  court's  structure  and 
creation.  Judge  Harold  Leventhal 
(CA-DC)  preferred  judicial  assign- 
ments to  Presidential  appointment 
of  the  judges  of  the  court.  His 
statement,  which  has  been  echoed 
by  other  judges  who  have  written 
to  the  Commission,  including  Judge 
Carl  McGowan  (CA-DC)  and  Chief 
Judge  Wilson  Cowen  of  the  U.S. 
Court  of  Claims,  suggests  that  the 
judges  of  the  Courts  of  Appeals  be 
assigned  to  the  National  Court,  for 
several  years. 

Others,  such  as  Judge  Byron  G. 
Skelton  of  the  U.S.  Court  of 
Claims,  would  limit  the  Presidential 
power  of  appointment  by  requiring 
him  to  chose  his  appointees  from 
active  circuit  judges.  Finally,  there 
are  those  who  would  rotate  the 
membership  of  the  court  more 
frequently,  again  relying  upon  the 
concept  of  assignment  of  circuit 
judges  to  the  National  Court. 

Several  judges  proposed  more  ex- 
perimental solutions  to  the  per- 
ceived need.  Judge  Shirley  Hufsted- 
ler  (CA-9)  would  create  the 
National  Court  for  a  period  of 
seven  years  with  a  reexamination  of 
the  court's  effectiveness  and  juris- 
diction during  this  period.  A  similar 
proposal  was  put  forth  by  Judge 
Arlin  M.  Adams  (CA-3)  who 
suggested  a  reassessment  after  five 
years. 

Finally,  the  Commission  heard 
from  judges  who  reject  both  the 
need  for  a  National  Court  of 
Appeals,  as  well  as  the  Com- 
mission's proposed  solution.  Judge 
Ruggero  Aldisert  (CA-3)  explained 
the  position  of  seven  of  the  judges 
of  the  Third  Circuit  who  felt  that 
the  Supreme  Court  would  have 
greater  opportunity  to  provide 
nationally  authoritative  decisions  if 
the  Justices  could  be  relieved  of  the 
burden  of  reviewing  decisions  of 
the  highest  state  courts.  These 
judges  recommended  Article  III 
court  review  of  all  state  court 
decisions  before  a  party  could 
appeal  to  the  Supreme  Court.  Chief 
Judge  Irving  Kaufman  (CA-2) 
speaking  for  all  the  active  judges  of 
the  Second  Circuit,  felt  that  "what 
in  fact  is  needed  is  not  a  National 
Court    of   Appeal,    but   specialized 


appellate  courts." 

Chief  Judge  Kaufman  expressed 
a  concern  that  was  echoed  through- 
out the  Commission's  hearings  both 
by  supporters  and  opponents  of  the 
Commission's  plan:  "The  diminu- 
tion of  authority  and  prestige  of 
the  courts  of  appeals"  which  would 
result  from  the  imposition  of 
another  court  between  them  and 
the  Supreme  Court. 

The  Commission  is  presently 
considering  all  of  these  views,  as 
well  as  the  opinions  which  have 
been  offered  by  practicing  members 
of  the  bar  and  academicians,  and 
will  file  its  final  report  on  June  21, 
1975. 

nn     uri 


Pictured  above  are  two  of  the  Regional  Vice 
Presidents  of  the  Federal  Probation  Officers 
Association  who  are  among  the  group  who  met 
with  Judge  Hoffman  last  month.  (Left  to  right) 
Thomas  L.  Barnes  from  Cincinnati,  Ohio  and 
Charles  B.  Mandsager  from  Sioux  Falls,  South 
Dakota. 

PROBATION  ASSOCIATION 
OFFICIALS    MEET  WITH 
FEDERAL  JUDICIAL  CENTER'S 
DIRECTOR  HOFFMAN 

On  April  23,  twelve  members  of 
the  Federal  Probation  Officers 
Association  Executive  Board  met 
with  Judge  Walter  E.  Hoffman, 
Director  of  the  Federal  Judicial 
Center,  and  Mr.  Dick  Mischke, 
Deputy  Director  of  the  Continuing 
Education  and  Training  Division,  to 
discuss  future  probation  training  to 
be  provided  by  the  Center. 

Judge  Hoffman  furnished  the 
Executive  Board  with  policy 
guidance  concerning  his  views  on 
the  future  of  probation  training.  He 


felt  that  well-trained,  currently  in- 
formed Probation  Officers  were  a 
definite  must  to  keep  up  the 
desired  professional  image  of  the 
U.S.  Probation  Officers. 

However,  he  said  that  if  the  fiscal 
1976  budget  is  approved  by  Con- 
gress, adequate  refresher  training 
would  be  continued.  Henceforth, 
the  more  descriptive  term  "Ad- 
vanced Seminar"  will  be  used  in 
lieu  of  "Refresher  Seminar."  The 
only  modification  is  that  Advanced 
Seminars  would  be  conducted  on  i 
regional  basis  rather  thar 
attempting  to  meet  centrally.  This 
regional  approach  was  necessitatec 
because  of  increased  travel  costs. 

Other  new  training  methods  wen 
discussed  such  as  small  in-cour 
seminars  entitled  "Improvini 
Supervisory  Skills"  and  alsc 
correspondence  courses.  In  addi 
tion,  Judge  Hoffman  emphasize< 
that,  in  view  of  increased  costs  fo 
formal  training,  the  local  Chief  Pro 
bation  Officer  should  provide  mon 
extensive  training  in  his  district.  / 
training  Guide  has  recently  beei 
published  by  the  Federal  Judicic 
Center  to  aid  local  Chiefs  and  thei 
training  officers  in  planning. 

uri    uri 

SENATORS  PROPOSE 
THAT  CHIEF  JUSTICE 
ADDRESS  CONGRESS 

Senators  Birch  Bayh  (D.-Ind 
and  Edward  M.  Kennedy  (D 
Mass.),  both  senior  members  of  th 
Senate  Judiciary  Committee,  hav 
introduced  a  resolution  that  Coi 
gress  invites  the  Chief  Justice  1 
appear  before  a  joint  session  ( 
Congress  to  report  on  the  State  < 
the  Judiciary. 

Senator  Bayh,  in  introducing  tr 
resolution,  stated  that  such  a  Jud 
ciary  message  "would  initiate" 
constructive  dialogue  between  t\A 
co-equal  branches  of  goverment.  . 
Recommendations  could  be  mac 
for  improvement  and  priorities  fi 
future  action." 

Senator  Kennedy,  echoing  Sen 
tor  Bayh's  remarks,  said,  "The  tin 
is  overdue  for  Congress  to  becon 
better  informed  of  the  probler 
and  aspirations  of  the  Judiciary  . 

(See  ADDRESS  pg. 


JUDICIAL  FELLOWS 
SELECTED 

The  Judicial  Fellows  Commis- 
on,  headed  by  Justice  Tom  C. 
lark,  has  selected  the  third  group 
f  Judicial  Fellows  who  will  work 
n  key  projects  both  at  the  Su- 
reme  Court  as  well  as  the  Admini- 
rative  Office  of  the  U.S.  Courts 
id  the  Federal  Judicial  Center. 

The  two  selected  for  the  1975/ 
3  year  are  Paul  R.  Baier  of  Cin- 
nnati,  Ohio,  and  Jack  R.  Buchan- 
i  of  Bethel  Park,  Pa. 


il  R.  Baier 

Paul    R.    Baier    is    an    Associate 
Dfessor  of  Law  at  Louisiana  State 
liversity.    He    received    his    J.D. 
>m  Harvard  Law  School  in  1969 
d  subsequently  clerked  forjudge 
hn    H.    Gillis    of    the    Michigan 
urt  of  Appeals.  Since  1970,  he 
>    served    as    a    consultant    on 
aellate    court    administration    to 
ief  Judge  T.  John  Lesinski  of  the 
chigan    Court    of    Appeals.    Mr. 
ier  has  published  widely  on  law 
rks  and  the  work  of  state  appel- 
3    courts,    particularly     in    Lou- 
ma.  His  teaching  interests  include 
ministrative  Law,  Constitutional 
m,  and  Criminal  Procedure. 
Jack    R.    Buchanan    received   his 
D.    in    computer    science    from 
mford      University      in      1972, 
ting    his    dissertation    on    auto- 
tic  programming.  From  1972  to 
75,  Mr.  Buchanan  was  Assistant 
'fessor  at  the  Graduate  School  of 
ustrial  Administration  and  Com- 
er Science  Department  at  Car- 
lie-Mellon  University, 
i/lr.     Buchanan     has    completed 
nerous    consulting    assignments 
iceming    computer    information 
terns,     many    for    private    law 
ns.     He    recently    assisted    the 


Jack  R.  Buchanan 

Federal  Judicial  Center  in  the  de- 
sign and  implementation  of 
management  information  systems 
to  support  judicial  administration. 
His  teaching  interests  include  busi- 
ness information  systems,  program 
management  and  computational 
aspects  of  law  and  legal  processes, 
mathematical  theory  of  computa- 
tion and  artificial  intelligence. 

nn      uri 

PRESIDENT  SIGNS 
TRAVEL-PER  DIEM  BILL 

President  Ford  signed  S.  172,  the 
Travel  Expense  Amendments  Act 
of  1974,  which  substantially  in- 
creases both  per  diem  and  mileage 
allowances  for  all  federal  employees 
including  members  of  the  Judicial 
Branch. 

Under  the  provisions  of  the  bill, 
per  diem  can  be  increased  from  the 
current  $25  up  to  a  maximum  of 
$35  but  the  actual  increase  will  be 
determined  administratively  by  the 
Director  of  the  Administrative 
Office  of  U.S.  Courts.  A  directive 
has  been  prepared  by  the  A.O.  and 
is  being  circulated  immediately  to 
all  key  judicial  officials. 

The  bill  also  allows  up  to  $50  per 
day  for  actual  expenses  but  this  is 
also  subject  to  administrative  deter- 
mination by  the  A.O. 

Mileage  for  use  of  privately 
owned  automobiles  may  also  be 
increased  to  a  maximum  of  20 
cents  per  mile  but  the  exact 
amount  will  be  determined  by  the 
General  Services  Administration 
and  the  A.O.  will  promulgate  guide- 
lines concerning  persons  who  are 
eligible  for  the  increased  mileage 
expense  allowance  set  by  the 
G.S.A.    jin 


(ADDRESS  from  pg.  4) 

by  bringing  the  prestige  of  the  high 
office  of  the  Chief  Justice  to  the 
task,  I  believe  that  Congress  can 
make  a  better  start  toward  finding 
satisfactory  answers  to  the  difficult 
problems  of  judicial  administration 
and  court  reform." 

Senator  Kennedy  released  a  list 
of  61  persons  other  than  Presidents 
who  have  addressed  joint  sessions 
of  Congress  since  1824.  The  list 
ranges  from  former  Secretaries  of 
State  Cordell  Hull  and  Dean  Ache- 
son  to  British  Prime  Minister  Win- 
ston S.  Churchill  to  Italian  Presi- 
dent Antonio  Segni  to  other  Ameri- 
can citizens  such  as  astronauts  Lt. 
Col.  John  Glenn  and  Major  Gordon 
L.  Cooper,  Jr.,  to  poet  Carl 
Sandburg. 

The  Chief  Justice  on  several  oc- 
casions has  stated  that  there  is  a 
need  for  more  effective  communi- 
cation between  the  Congress  and 
the  Judicial  Branch.  The  Chief  Jus- 
tice has  said  that  if  such  an  appear- 
ance before  Congress  is  arranged,  it 
should  be  followed  by  a  "working" 
session  with  a  joint  meeting  of  the 
Judiciary  Committee  of  both 
Houses  where  details  and  programs 
could  be  explored  in  depth. 


uri    nn 

HEARINGS  SET  ON 

JUDICIAL  PAY  INCREASE 

LEGISLATION 

The  House  Judiciary  Sub- 
committee on  Courts,  Civil  Liber- 
ties and  the  Administration  of 
Justice  has  scheduled  hearings  June 
20  and  23  on  legislation  which 
would  raise  judicial  salaries  by  20 
percent. 

A  spokesman  for  the  Sub- 
committee whose  Chairman  is 
Representative  Robert  W. 
Kastenmeier  said  the  Subcom- 
mittee's hearings  will  focus  both  on 
the  bill  introduced  by  Congressman 
Thomas  F.  Railsback,  H.R.  6150, 
April  17  calling  for  a  20  percent 
increase  as  well  as  an  earlier  bill 
calling  for  a  15  percent  increase, 
H.R.  2191,  introduced  by  Congress- 
man Joshua  Eilberg.  (See  The  Third 
Branch,  April,  1975.)  |lf| 
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WHAT  DO  FEDERAL  JUDGES 

THINK  ABOUT  LIMITING 

ORAL  ARGUMENT  AND 

OPINION-WRITING? 

The  Research  Division  of  the 
Federal  Judicial  Center,  acting  at 
the  direction  of  the  Center's  Board, 
surveyed  the  federal  judiciary  re- 
cently to  determine  their  attitudes 
toward  a  variety  of  appellate  prac- 
tices. 

These  practices  were  either  in 
operation  in  some  U.S.  Courts  of 
Appeals,  under  review  by  other 
federal  appellate  courts  or  being 
studied  by  the  Commission  on  Re- 
vision of  the  Federal  Court  Appel- 
late System. 

The  report  is  designed  to  com- 
plement a  similar  study  of  attorney 
attitudes,  conducted  in  three  cir- 
cuits toward  appellate  procedures, 
prepared  for  the  Revision  Com- 
mission by  the  Bureau  of  Social 
Science  Research  in  conjunction 
with  FJC's  Research  Division.  (The 
accompanying  table  describes  in  de- 
tail the  responses  of  the  judges  to 
some  of  the  survey  questions.) 

The  survey  provided  a  valuable 
perspective  on  issues  now  confront- 
ing the  federal  judiciary  as  well  as 
the  Revision  Commission. 

In  general,  judges  are  more  satis- 
fied with  current  practices  truncat- 
ing court  procedures  than  appellate 
attorneys.  But  although  judges  may 
find  these  practices  more  accept- 
able than  the  bar,  that  acceptance 
varies  according  to  circumstance. 

Not  every  case  is  a  candidate  for 
truncated  procedures  nor  should 
the  procedural  device  be  the  same 
in  every  case,  the  Federal  Judicial 
Center  research  report  concluded. 
In  summary,  while  there  is  agree- 
ment, it  is  qualified  by  the  facts  of 
a  case,  by  the  extent  of  delay  (if 
any),  and  by  the  advantages  to  be 
gained  through  the  use  of  proce- 
dural shortcuts. 

A  majority  of  both  judges  and 
lawyers  agree  on  many  matters  re- 
lating to  the  proper  use  of  practices 
limiting  oral  argument  or  curtailing 
written  opinions.  Ideally,  both 
judges  and  lawyers  would  generally 
agree  to  retain  such  practices  with- 


ACCEPTABILITY  TO  UNITED  STATES  JUDGES  OF  PRACTICES 
LIMITING  ORAL  ARGUMENT  AND  OPINION  WRITING 

(Data  shown  are  the  proportion  of  judges  who 
consider  each  practice  listed  ever  acceptable) 
Practice  Circuit  District 

Judges  Judges 

Limitation  of  oral  argument  to 

1 5-20  minutes  for  each  side  1 00%  99% 


All 
Judges* 

99% 


Denial  of  oral  argument. 

Affirmance  in  a  two-page  memorandum 
of  decision  not  to  be  cited  or 
published 

Affirmance  from  the  bench  at  the 
close  of  oral  argument  without 
further  written  explanation,  but 
with  a  recorded  oral  statement  of 
reasons  given  by  the  panel. 

Reversal  in  a  two-page  memorandum 
of  decision  not  to  be  cited  or 
published 

Affirmance  in  a  one-line  judgment 
order. 

Affirmance  from  the  bench  at  the 
close  of  oral  argument  without 
further  written  explanation. 

Reversal  in  a  one-line  judgment 
order. 

Reversal  from  the  bench  at  the 

close  of  oral  argument  without 

further  written  explanation. 

*  Includes  judges  of  the  Customs  Court,  the 

and  Patent  Appeals. 

out  limitations,  but  when  faced 
with  the  reality  of  swelling  appel- 
late dockets,  judges  and  lawyers 
disagree  as  to  the  proposed  cure. 

Judges  are  more  responsive  than 
lawyers  to  the  prospect  of  delay. 
While  they  list  their  reasons  in  the 
same  order  as  lawyers,  with  the 
avoidance  of  delay  at  the  bottom  of 
the  list,  the  need  to  avoid  delay  still 
is  viewed  by  the  federal  bench  as  a 
stronger  reason  for  curtailing  proce- 
dures than  it  is  by  the  bar. 

Substantial  majorities  of  both 
appellate  and  district  judges  view 
the  current  criteria  for  limiting  oral 
agrument  and  opinion-writing  as 
acceptable  while  only  about  a  third 
of  the  attorneys  concur. 

The  lawyers'  survey  when  viewed 
against   the   results   of  the  judges' 
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94 


92 
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78 


85 


85 


63 


53 


83 


76 


78 


64 
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81 


78 


79 


64 


45 
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Court  of  Claims,  and  the  Court  of  Custom; 

survey,  may  suggest  a  remedy  fc 
the  differential  support  for  ne* 
appellate  practices  from  bench  an 
bar.  Lawyers  more  frequently  a< 
cept  appellate  procedures- 
including  their  truncation— in  ci 
cuits  where  these  procedures  are  i 
use. 

As  a  rule,  however,  propo 
tionately  more  judges  than  lawyei 
are  accepting  the  new  appellal 
procedures. 

This  may  be  because  judges  at 
more  familiar  than- attorneys  wit 
the  problems  that  have  led  to  di 
partures  from  tradtional  appellal 
practices.  Judges  may  also  be  moi 
familiar  with  the  application  ( 
known  procedures. 

(See  RESEARCH  pg. 


HGISINiON 

Federal  Rules  of  Criminal  Pro- 
cedure. The  proposed  amendments 
to  the  Federal  Rules  of  Criminal 
3rocedure  which  have  been  under 
:he  consideration  of  the  Sub- 
committee on  Criminal  Justice  of 
:he  House  Judiciary  Committee 
were  favorably  reported  to  the  full 
Committee  as  H.R.  6799,  which 
vas  introduced  on  May  7,  1975. 
rhe  full  Judiciary  Committee  has 
leld  one  meeting  on  May  13,  1975 
»ut  did  not  complete  action  on  the 
till  and  a  further  meeting  will  be 
leldon  May  20,  1975. 

Parole  Reorganization  Act  of 
975.  The  House  Judiciary 
lommittee  has  favorably  reported 
I.R.  5727,  the  Parole  Reorganiza- 
ion  Act  of  1975.  The  bill  should 
e  brought  to  the  floor  in  the  near 
jture. 

Federal  Employees  Group  Life  & 
lealth  Benefits.  The  Subcommittee 
n  Retirement  and  Employee  Bene- 
ts  of  the  House  Committee  on 
ost  Office  &  Civil  Service  is  con- 
ucting  hearings  on  H.R.  73  which 
-ould  increase  the  government's 
)ntribution  to  the  costs  of  federal 
nployees'  group  life  insurance  and 
jalth  benefits  insurance.  Under 
le  proposal,  the  government 
ould  pay  50%  of  the  cost  of  the 
fe  insurance  rather  than  the 
'esent  33-1/3%,  and  the  govern- 
ent's  share  of  the  health  benefits 
surance  would  increase  to  65% 
»r  1976,  70%  for  1977,  and  75% 
ir  1978. 

Copyright  Law.  H.R.  2223,  for 
e  general  revision  of  the  Copy- 
ght  Law,  has  been  the  subject  of 
larings  before  the  Subcommittee 
)  Courts,  Civil  Liberties  &  the 
^ministration  of  Justice  of  the 
3use  Judiciary  Committee. 

Consumer  Protection.  S.  200,  the 
msumer  Protection  Act  of  1975 

currently  being  debated  in  the 
nate.    Its  purpose   is  to  establish 

independent  consumer  agency  to 
otect   and   serve   the   interest  of 


consumers.  The  Administrator 
would  be  authorized  to  intervene  in 
agency  proceedings,  and  to  appear 
before  the  courts  as  a  party. 

Bankruptcy.  The  House  Judici- 
ary Committee,  Subcommittee  on 
Civil  and  Constitutional  Rights, 
held  a  hearing  on  H.R.  6184,  to  fix 
the  salaries  of  referees  in  bankrupt- 
cy, receiving  testimony  from  several 
bankruptcy  judges.  The  Sub- 
committee on  Improvements  in 
Judicial  Machinery  of  the  Senate 
Judiciary  Committee  held  hearings 
on  S.  582,  concerning  the  same 
subject.  The  House  Judiciary  Com- 
mittee's Subcommittee  on  Civil  and 
Constitutional  Rights  continued  to 
hold  hearings  on  H.R.  31  and  H.R. 
32,  to  establish  a  uniform  law  on 
the  subject  of  bankruptcies. 

Additional  Judgeships.  S.  287,  a 
bill  to  provide  for  additional 
district  judgeships,  has  been 
favorably  reported  to  the  full 
Senate  Judiciary  Committee  with 
certain  amendments.  As  recom- 
mended by  the  Subcommittee,  the 
bill  would  authorize  30  additional 
district  judgeships.  The  changes  in 
the  bill  as  originally  introduced 
include  an  increase  from  one  to  two 
the  number  of  additional  district 
judges  for  the  northern  district  of 
Georgia;  one  additional  judge  for 
the  eastern  district  of  Michigan;  and 
elimination  of  an  additional  district 
judge  for  the  district  of  New  Jersey. 

Bills  Introduced.  H.R.  6533,  to 
authorize  the  payment  of  increased 
annuities  to  secretaries  of  justices 
and  judges  of  the  United  States, 
was  introduced  April  30,  by  Con- 
gressman Matsunaga  and  referred  to 
the  Committee  on  Post  Office  and 
Civil  Service. 

S.  1549,  to  amend  the  Federal 
Rules  of  Evidence,  was  introduced 
by  Senator  Hart  April  29  and 
referred  to  the  Senate  Judiciary 
Committee. 

S.  1534,  relating  to  voting  rights 
of  former  offenders,  was  intro- 
duced on  April  24,  by  Senator 
Percy. 

H.  6318,  to  make  possible  the 
use  of  Spanish  in  the  U.S.  District 


Court  for  the  District  of  Puerto 
Rico  was  introduced  April  23,  by 
Congressman  Rodino. 

H.R.  6183,  to  amend  the  Bank 
ruptcy  Act  and  the  Civil  Service 
Retirement  law  with  respect  to  the 
tenure  and  retirement  of  referees  in 
bankruptcy  was  introduced  April 
21,  by  Congressman  Edwards. 

H.R.  6207,  to  amend  Title  18 
and  Title  28  of  the  U.S.  Code  to  re- 
move the  possibility  of  abuse  from 
the  grand  jury  system  without  re- 
moving the  effectiveness  of  the 
grand  jury  as  a  tool  for  investigating 
and  returning  indictments,  was  in- 
troduced on  April  21  by  Congress- 
man Rangel. 


uri 
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COMPUTER-AIDED 

TRANSCRIPTION  PROJECT 

MOVES  FORWARD 

The  number  of  reporters  participating 
in  the  Center's  CAT.  project  increased 
to  fifteen  during  May.  Several  more  are 
scheduled  to  enter  the  program  in  June. 

To  date,  all  participating  reporters  are 
working  with  Stentran  Systems,  Inc.  of 
Vienna,  Virginia.  The  Center  is  negotiat- 
ing with  other  companies  who  will  start 
working  with  reporters  in  June  or  July. 
The  first  fifteen  reporters  were  from  the 
districts  of  D.C.,  Md.,  E.D.  Va.,  E.D.  Pa., 
W.D.  Pa.,  E.D.  Michigan  and  N.D.  Ohio! 
Reporters  from  other  districts  will  be- 
come part  of  the  project  as  arrangements 
are    made    with    additional    companies. 

Ill  iVl 

(RESEARCH  from  pg.  6) 

In  short,  familiarity  with  both 
the  problems  faced  by  the  federal 
appellate  courts  and  the  possible 
cures  may  engender  more  accep- 
tance. Hence,  if  more  attorneys 
become  familiar  with  new  proce- 
dures and  the  problems  they  ad- 
dress, their  support  for  these  proce- 
dures may  also  increase. 

(A  copy  of  the  report  entitled, 
Attitudes  of  U.S.  Judges  Toward 
Limitation  of  Oral  Argument  and 
Opinion-Writing  in  the  U.S.  Courts 
of  Appeals  may  be  obtained  from 
the  Federal  Judicial  Center  Infor- 
mation Service.  A  copy  of  the 
lawyers'  survey  report  is  also  avail- 
able upon  request.)   M 
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calendar 


May  29  Judicial  Conference,  Court 
of  Customs  and  Patent 
Appeals,   Washington,    D.C. 

June  1-3  D.  C.  Circuit  Conference, 
Williamsburg,  Virginia 

June  20  Judicial  Conference  Sub- 
committee on  Supporting 
Personnel,  Washington,  D.C. 

June  25-28  Fourth  Circuit  Con- 
ference, Hot  Springs, 
Virginia 

June  25-28  Eighth  Circuit  Con- 
ference, Fargo,  North 
Dakota 

June  30-July  1  Judicial  Conference 
Subcommittee  on  Judicial 
Improvements,  Jackson 
Lake,  Wyoming 

July  7  Judicial  Conference  Com- 
mittee on  Bankruptcy  Ad- 
ministration, Washington, 
D.C. 

July  10-13  Sixth  Circuit  Con- 
ference, Mackinac  Island, 
Michigan 

July  18  Judicial  Conference 
Magistrates  Committee, 
Washington,  D.C. 


8 
BILL  EXPANDING  MAGISTRATES' 
JURISDICTION  IS  INTRODUCED 

Senator  Quentin  Burdick  March 
21  introduced  S.1283  which,  if 
enacted,  will  expand  the  jurisdic- 
tion of  U.  S.  Magistrates. 

The   bill   would   amend   Section 
636(b)  of  Title  28,  U.  S.  Code  to 
read  as  follows;  "(b)  (1)  Notwith- 
standing any  provision  of  law  to  the 
contrary,  a  judge  may  designate  a 
magistrate  to  hear  and  determine, 
subject    to    review    as    hereinafter 
provided,  any  pretrial  matter  pend- 
ing before  the  court  except  motions 
which  are  dispositive  of  the  litiga- 
tion, the  disposition  of  which  the 
magistrate    may    recommend,    but 
not  order.  A  judge  may  also  desig- 
nate  a   magistrate  to  conduct  evi- 
dentiary hearings  and  make  recom- 
mendations for  the  disposition  of 
applications     for     post-trial     relief 
made   by   individuals  convicted  of 
criminal  offenses  and  prisoner  petit- 
ions challenging  conditions  of  con- 
finement.  Upon  timely  request,  as 
fixed  by  local  rule  of  court,  by  any 
party  who  has  appeared  before  the 
magistrate,  either  personally  or  by 
submission   of   affidavits   or    brief, 
the  court  shall  hear  de  novo  those 
portions  of  the  report  or  specific 
proposed  findings  of  fact  or  conclu- 
sions of  law  to  which  objection  is 
made.  Ill 


pcRSftnno. 


Appointments 

Stanley  S.   Brotman,  U.S.   District 

Judge,  D.N.J.,  April  23 

Thomas    J.    Meskill,    U.S.    Circuit 

Judge,  2nd  Cir.,  April  24 

Robert  O'Conor,  Jr.,  U.S.  Distrid 

Judge,  S.D.Texas,  April  28 

Elevations 

Joseph  W.  Morris,  Chief  Judge,  U.S 
District  Court,  E.D.Okla.,  April  19 
James  B.  Parsons,  Chief  Judge,  U.S 
District  Court,  N.D.I II.,  April  16 
Herbert  P.  Sorg,  Chief  Judge,  U.S 
District  Court,  W.D.Pa.,  April  26 

Confirmation 

Dick  Yin  Wong,  U.S.  District  Judge 
D.Hawaii,  April  24 

Nomination 

William     H.     Stafford,     Jr.,     U.S 
District  Judge,  N.D.  Fla.,  April  18 

Resignation 

Harold   R.  Tyler,  Jr.,  U.S.  Distric 

Judge,  S.D.N. Y.,  April  6 

Death 

Frederick   G.   Hamley,   U.S.  Senic 

Circuit  Judge,  9th  Cir.,  May  5 
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UNLEJ7  CONGREIf  fTlODIFIE/  /UPREfTlE 
COURT  JURI/DICTION- CHIEF  JU/TICE 
JAYf    NATIONAL  COURT    INEVITADLE 


The  Chief  Justice,  in  a  letter  May  29  to  Senator  Roman  L.  Hruska, 
hairman  of  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
/stem,  said  that  unless  Congress  acts  to  relieve  the  Supreme  Court  of 
ime  of  its  mandatory  jurisdiction,  the  creation  of  an  intermediate  court 
inevitable. 

He  wrote  Senator  Hruska,  "As  to  the  proposal  for  an  intermediate 
»urt,  I  have  no  doubt  that  if  the  Congress  does  not  curtail  the  juris- 
ction  of  the  Supreme  Court,  in  some  way  generally  comparable  to  the 
)25  Judiciary  Act,  then  surely  a  solution  must  be  found  by  creating 
ch  a  court." 


One  jurisdictional  revision,  The 
hief  Justice  said,  which  would  give 
ime  relief  to  the  Supreme  Court  is 
le  elimination  of  mandatory  juris- 
ction  by  statute.  He  pointed  out 
lat  in  1942  the  proportion  of 
ises  decided  by  the  Supreme 
Durt  on  the  merits  under  its  man- 
Jtory  jurisdiction  was  only  29  per- 
mt;  by  1972,  it  had  reached  60 
srcent. 


However  the  creation  of  a  new 
national  court  is  such  a  significant 
step,  The  Chief  Justice  suggested 
that  it  might  be  put  into  effect  on 
an  experimental  basis  for  five  years 
using  judges  from  the  ranks  of  pre- 
sent federal  judges  on  a  rotating 
basis. 

The  Chief  Justice  pointed  out 
that  some  of  his  suggestions  in 
some  respects  may  be  beyond  the 

(See  CHIEF  JUSTICE  pg.  2) 
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SENATOR  JAVITS  CALLS  FOR 
JUDICIARY  PAY  HIKE 

In  remarks  delivered  on  the  Sen- 
ate floor  June  6,  Senator  Jacob  K. 
Javits  said  Congress  "must  face  up 
to  this  problem  and  not  sacrifice 
the  quality  of  the  judiciary"  by 
refusing  to  increase  judicial  salaries. 

He  told  the  Senate  that  "since 
1969,  in  spite  of  drastic  increases  in 
the  cost  of  living,  Federal  judicial 
salaries  have  been  frozen.  This  has 
resulted  in  hardships  for  many 
judges  in  high  cost  areas  of  the 
country  and  has  resulted  in  resig- 
nations in  the  southern  district  of 
New  York  and  elsewhere. 

"Traditionally     Federal     district 
judges  salaries  have  been  related  to 
congressional  salaries.  .  .[but  they] 
.  .  .need  not  be  tied  in  law  to  Fed- 
eral judges  salaries." 

(See  JAVITS  pg.  2) 
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NATIONAL  APPEALS  COURT  URGED 
REVISION  COMMISSION  SUBMITS  FINAL  REPORT 


UNIVERSITY  OF  ILLINOIS 

AUG  2  5  1975 


I  AW  I IRBI1IV 

At  a  formal  cermony  at  the  White  House  June  20,  the  Commission  on  Revision  of  the  Federal 
Court  Appellate  System  presented  its  final  report  to  the  President,  The  Chief  Justice  and  leaders  of 
both  the  House  and  Senate. 

The  16-member  Commission  headed  by  Senator  Roman  L.  Hruska  called  for  the  creation  of  a 
National  Court  of  Appeals,  a  permanent  seven-member  Article  III  Court  which  would  sit  en  banc  in 
Washington,  D.C. 

Its  decisions  would  constitute  precedents  binding  upon  all  other  federal  courts  and,  upon  state 
courts  in  cases  involving  federal  issues,  unless  modified  or  overruled  by  the  Supreme  Court'. 

(See  COMMISSION  pg.  2) 
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(CHIEF  JUSTICE  from  pg.  1) 

scope  of  the  problems  which  the 
Revision  Commission  was  author- 
ized to  study  but,  he  added,  "The 
problems  of  the  Judicial  Branch 
must  be  viewed  not  court-by-court 
but  on  a  system  and  nationwide 
basis." 

"In  the  long  run,"  he  continued, 
"we  will  not  have  accomplished 
very  much  if  we  solve  problems  at 
one  end  of  the  spectrum,  but  do 
not  solve  them  at  the  other  end  on 
a  basis  consistent  with  our  Con- 
stitution and  with  national  tradi- 
tion and  experience.  I  would,  there- 
fore, summarize  the  observations  I 
have  made  so  far  by  suggesting  that 
the  objections  of  those  who  are  op- 
posed to  an  intermediate  federal 
court  would  be  met  if  other 
possible  alternatives  were  first  ex- 
hausted." 

He  recommended  two  key  re- 
medies which  could  relieve  the 
caseload  burden  of  not  only  the 
Supreme  Court  but  courts  of 
appeal    and    district    courts: 

•  "The  elimination  of  three- 
judge  courts  and  the  elimina- 
tion of  all  direct  appeals  to  the 
Supreme  Court,  leaving  it  to 
statutory  provisions  for  expedit- 
ing appeals  to  deal  with  emer- 
gency cases."  He  noted  that  this 
may  add  to  the  burden  of  the 
courts  of  appeals  but  said  this 
would  be  offset  significantly  by 
relieving  circuit  judges  from  serv- 
ing on  these  three-judge  district 
courts. 

•  Secondly,  The  Chief  Jus- 
tice called  for  the  elimination  of 
diversity  jurisdiction  in  all  fed- 
eral courts:  "Continuance  of 
diversity  jurisdiction  is  a  classic 
example  of  continuing  a  rule  of 
law  when  the  reasons  for  it 
have  largely  disappeared." 

This  move  would  not  relieve  the 
Supreme  Court  of  any  of  its  burden 
and  would  only  moderately  help 
the  courts  of  appeals  but,  he  said, 
".  .  .it  is  a  change  which  is  called 
for  to  carry  out  the  fair  distribution 
of  the  total  litigation  of  this 
country  between  the  states  and  the 


federal  system." 

Turning  to  the  first  recommenda- 
tion of  the  Hruska  Commission,  the 
creation  of  two  new  judicial  divi- 
sions by  dividing  both  the  Fifth  and 
Ninth  Circuits  into  two  new  divi- 
sions each,  he  endorsed  the  concept 
in  principle:  "To  continue  large 
circuits  such  as  the  Fifth  and  the 
Ninth  under  one  administrative  di- 
rection is  totally  unrealistic  ...  no 
circuit  should  be  geographically 
structured  in  a  way  that  requires 
more    than    nine    circuit   judges." 

However,  The  Chief  Justice  said 
he  had  reservations  about  placing 
the  responsibility  of  choosing  the 
chief  judges  of  these  new  divisions 
on  the  shoulders  of  the  Supreme 
Court:  ".  .  .  it  would  be  both  an 
unwise  burden  to  place  on  the 
Supreme  Court  and  would  involve 
the  risks  of  having  the  Supreme 
Court  drawn  into  controversial 
matters  in  its  relations  with  the 
several  circuits." 

The  Chief  Justice  told  Senator 
Hruska  that  "It  is  my  hope  that 
the  Commission's  study  will  stim- 
ulate Congressional  action  leading 
promptly  to  reducing  the  juris- 
diction of  the  federal  courts,  in- 
cluding the  Supreme  Court."  lift 


(JAVITS  from  pg.  1) 

Senator  Javits  then  inserted  into 
the  Congressional  Record  the  study 
prepared  for  the  Judicial  Con- 
ference Committee  on  Judicial 
Compensation  making  a  case  for  a 
judicial  pay  increase,  pertinent 
sections  of  which  were  published 
in  the  April,  1975  issue  of  The 
Third  Branch  on  pp.  4-5  (for  com- 
plete text  see  the  June  6,  1975 
Congressional  Record  p.  S.  1001 3). 


Ill      lift 


WRS^nno. 

Appointment 

William  H.  Stafford,  Jr.,  U.S.  Dist- 
rict   Judge,     N.D.    Fla.,    May    30 

Death 

Francis    J.W.    Ford.,    U.S.    Senior 
District  Judge,  D.  Mass.,  May  26 


(COMMISSION  from  pg.  1) 

The    jurisdiction    of    this    new 
court  would  be  twofold:     First  by 
reference  from  the  Supreme  Court 
and,  secondly,  by  transfer  from  the 
Circuit    Courts    of    Appeals,    the 
Court  of  Claims  and  the  Court  of 
Customs  and  Patent  Appeals.  Any 
case  decided   by  this  court,  either 
by  reference  or  transfer,  would  be 
subject  to  review  by  the  Supreme 
Court  upon  petition  for  certiorari. 
Turning  to  the  Commission's  rec- 
ommendations concerning   the   in- 
ternal  operating  procedures  of  the 
circuit  courts,  the  Commission  rec- 
ommended   that    each    court    es- 
tablish   a    mechanism    for    formu- 
lating,    implementing,     monitoring 
and  revising  circuit  procedures.  This 
mechanism  would  require:  (a)  pub- 
lication   of    the    court's    internal 
operating    procedures;    (b)    notice- 
and-comment    rule-making    as    the 
normal    instrument    of    procedural 
change;  and   (c)   an  advisory  com- 
mittee,  representative  of  both  the 
bench  and  bar. 

Minimum  national  standards 
pertaining  to  the  granting  or  denia 
of  oral  argument  should  be  institut 
ed,  the  Commission  recommended 
Oral  argument  should  be  granted  a; 
a  matter  of  right  unless  the  appea 
is  frivolous;  the  dispositive  issue  oi 
set  of  issues  has  recently  been  de 
cided;  or  the  facts  are  simple  anc 
the  determination  of  the  appea 
rests  on  the  application  of  settlec 
rules  of  law,  and  no  useful  purpos< 
could  be  served  by  oral  argument 
The  Commission  recommendec 
that  oral  argument  be  appropriately 
shortened  in  cases  in  which  the  dis 
positive  points  can  be  adequately 
presented  in  less  than  the  usua 
time  allowable. 

Turning  to  another  key  aspect  o 
the  Commission's  recommenda 
tions,  opinion  writing  and  publica 
tion,  the  Commission  recommend 
ed  that  in  every  case  there  be  sorrr 
record,  however  brief  and  whal 
ever  the  form,  of  the  reasonin 
underlying  the  decision. 

On  the  use  of  central  staff,  th 
Commission  recommended  tha 
Congress  provide  funds  for  the  op 
timal  utilization  of  such  staff  an 


hat  they  be  given  such  duties  as  re- 
earch,  preparation  of  memoranda 
nd  the  mangement  and  monitoring 
f  appeals  to  assure  that  cases  move 
award  disposition  with  minimum 
elay. 

The  Commission  called  upon 
:ongress  to  create  new  appellate 
jdgeships  "wherever  caseloads 
squire  them." 

As  to  the  problem  of  assuring 
jdges  of  superior  quality  in  ad- 
quate  numbers,  the  Commission 
aid  the  President  and  Congress 
lould  act  quickly  to  fill  all  vac- 
ncies,  that  "Federal  judicial  sal- 
ries  should  be  raised  to  a  level  that 
'ill  make  it  possible  for  outstand- 
ig  individuals  to  accept  appoint- 
lent  to  the  bench  and  adequately 
ampensate    those    now    serving." 

The  Commission  also  recom- 
ended  that  the  requirements  for 
king  senior  status  be  eased:  ".  .  .a 
dge  should  be  eligible  for  retire- 
ent  when  the  number  of  years 
i  has  served  on  the  bench,  added 
i  his  age  equal  eighty,  as  long  as 
le  judge  has  served  a  minimum  of 
n  years  and  has  attained  the  age 
:  sixty." 

The  Chairman  of  the  Commis- 
an,  Senator  Roman  L.Hruska,  said 
i  plans  to  introduce  legislation 
ter  this  session  to  implement  the 
Dmmission's  recommendations, 
jgislation  implementing  the 
Dmmission's  initial  proposals, 
ose  dealing  with  the  division  of 
)th  the  Fifth  and  Ninth  Circuits 
to  two  new  divisions  each,  has  al- 
ady  been  introduced  and  hear- 
gs  are  being  held  on  this  circuit- 
litting  proposal. 


(Note:  This  is  a  condensed  sum- 
ary  of  the  Revision  Commission's 
)9  page  report  entitled  Structure 
<d  Interna/  Procedures:  Rec- 
nmendations  for  Change.   A  copy 

the  full  report  is  available  from 
e  Commission  on  Revision  of  the 
;deral  Court  Appellate  System, 
)9  Courts  Building,  717  Madison 
ace,  N.W.,  Washington,  D.  C. 
)005.) 


Left  to  Right:     Chief  Judge  Howard  T.  Markey,  The  Chief  Justice  and  ABA  President  James  D. 
Fellers  who  spoke  at  the  C.C.P.A.  Conference  luncheon  last  month. 

C.C.P.A.  BENCH  AND  BAR  MEET 

Soon  after  Chief  Judge  Howard  T.  Markey  assumed  office  at  the  Court 
of  Customs  and  Patent  Appeals  he  turned  his  attention  to  a  review  of  his 
court,  its  procedures  and  its  history. 

One  of  his  first  observations  was  what  he  later  referred  to  as  an  "iron 
curtain"  which  hung  between  the  C.C.P.A.  judges,  its  supporting  per- 
sonnel and  the  members  of  the  bar  who  handle  cases  in  this  specialized 
area  of  the  law.  Chief  Judge  Markey  considered  this  both  undesirable  and 
unnecessary. 

Among  his  first  steps  was  to  plan  a  bench-bar  conference  to  discuss 
customs  and  patent  cases,  how  they  are  filed  and  disposed  of,  and  what 
might  be  done  to  improve  upon  the  process. 

The  conference  was  held  in  April  1974,  in  Washington,  D.C., marking 
a  first  in  the  history  of  this  court. 

At  the  conclusion  of  this  successful  conference  plans  immediately 
went  forward  for  a  second  which  was  held  May  29,  1975.  Over  800 
attended,  some  200  more  than  last  year. 

Present  plans  are  to  hold  the  conference  annually,  probably  in 
the  spring. 


FOUR  NATIONS  SIGN  LETTERS  ROGATORY 

The  Department  of  State  has  advised  the  Administrative  Office  that 
Czechoslovakia,  Italy,  Portugal  and  Sweden  have  signed  the  Convention 
on  the  Taking  of  Evidence  Abroad  in  Civil  or  Commerical  Matters 
(opened  for  signature  on  March  18,  1970).  The  Convention  deals  with 
the  procedures  to  be  utilized  in  obtaining  evidence  from  abroad,  as 
well  as  the  procedures  to  be  followed  in  the  United  States  when  a  re- 
quest is  received  from  a  foreign  court. 
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PRESIDENT  FORD  PRESENTS 

"STRONG"  CRIME  MESSAGE 

TO  CONGRESS 

President  Ford  June  19  sent  Con- 
gress what  Attorney  General  Ed- 
ward H.  Levi  described  as  a 
"strong"  but  not  "vindictive"  anti- 
crime  message  designed,  the  Presi- 
dent said,  to  "put  the  highest  prior- 
ity on  the  victims  and  potential 
victims." 

The  President  asked  Congress  to 
enact  legislation  that  would: 

•  Tighten  existing  gun  control 
laws  and  outlaw  the  manufac- 
ture of  so-called  "Saturday 
night  specials,"  the  cheap 
handguns  used  in  numerous 
inner-city  crimes.  He  said  he 
has  ordered  the  Treasury  De- 
partment to  tighten  its  en- 
forcement efforts  in  the 
nation's  10  largest  areas  and 
directed  the  Department  to 
hire  an  additional  500  agents 
specifically  to  enforce  the  gun 
control    laws    in    these   areas. 

•  Require  Federal  judges  to 
sentence  certain  offenders 
such  as  repeat  offenders  to  a 
minimum  prison  term.  "There 
should  be  no  doubt  in  the 
minds  of  those  who  commit 
violent  crimes  —  especially 
crimes  involving  harm  to 
others  —  that  they  will  be 
sent  to  prison  if  convicted 
under  legal  processes  that  are 
fair,  prompt  and  certain," 
he  told  Congress. 

•  Require  compensation  for 
physical  injuries  to  victims  of 
crime.  This  compensation 
would  come  from  federal  fines 
and  Federal  Prison  Industry 
profits  which  currently  go  di- 
rectly to  the  U.S.  Treasury. 

•  Create  51  new  federal  judge- 
ships in  33  judicial  districts  - 
the  current  proposal  now  be- 
fore congress  in  the  Omnibus 
Judgeship  Bill. 

•  Allow  federal  appellate  courts 
to  review  district  court  sen- 
tences and  either  lower  or  in- 
crease them  as  the  appellate 
judges  deemed  appropiate. 


The  President  also  asked  Con- 
gress to  enact  S.1,  the  voluminous 
bill  now  before  the  Senate  Judi- 
ciary Committee  which  would 
codify  the  present  federal  criminal 
code  but  also  add  additional 
sections  such  as  those  dealing  with 
the  appellate  review  of  sentences. 

He  also  asked  Congress  to  renew 
LEAA's  authorization  for  five  years 
and  increase  its  annual  funding 
from  $1.25  billion  to  $1.3  billion 
with  the  added  $50  million  ear- 
marked for  LEAA  programs  aimed 
to  reducing  crime  in  the  larger 
cities. 

(Copies  of  the  full  text  of  the 
President's  Message  are  available 
from  the  Federal  Judicial  Center's 
Information  Service.) 


iin    tin 


A.O.  DIRECTOR  TELLS 

CONGRESS  JUDGES  NEED 

"STOP-GAP"  PAY  HIKE 

In  testimony  presented  June  20 
before  the  House  Judiciary  Sub- 
committee on  Courts,  Civil  Lib- 
erties and  the  Administration  of 
Justice,  Administrative  Office  Di- 
rector Rowland  F.  Kirks  said  the 
Judicial  Conference  of  the  U.S. 
urges  that  all  federal  judges,  justices 
and  other  senior  members  of  the 
judiciary  receive  an  immediate  20% 
pay  increase  as  a  "stop-gap" 
measure  to  help  halt  the  exodus  of 
good  judges  from  the  nation's 
federal  courts. 

Director  Kirks  said  the  bill, 
H.R.  6150,  the  so-called  Railsback 
bill  introduced  April  17  (see  the 
April,  1975  issue  of  777e  Third 
Branch,  pg.  1),  amounts  to  a 
partial  catch-up  in  judicial  salaries. 
The  six  year  freeze  on  judicial 
salaries,  coupled  with  the  escalat- 
ing inflationary  spiral  has  reduced 
judicial  purchasing  power  by  32% 
as  of  March  1975  -  projected  to 
increase  to  37%  by  March  1976. 

He  told  the  Subcommittee  that 
an  amendment  is  needed  which  will 
allow   all   members  of  the  federal 


judiciary  to  receive  periodic  com 
parability  pay  adjustments. 

In  addition,  the  Director  also 
said  the  salary  freeze  has  hurt  and 
is  continuing  to  hurt  the  federal 
judicial  system  and,  in  turn,  the 
national  welfare  since  nine  able 
and  experienced  judges  have  re- 
signed for  salary  reasons  and  it  is 
becoming  increasingly  difficult  to 
find  able  lawyers  to  replace  these 
vacancies.  Moreover,  he  said,  U.S. 
Magistrates  and  Bankruptcy  judges 
also  are  resigning  for  salary  reasons 

"In  the  intervening  six  yean 
the  income  of  general  schedule 
employees  in  the  federal  service 
has  increased  over  50%  while 
judicial  salaries  have  been  frozer 
at  the  1969  figure.  This  disparit\ 
of  treatment  should  be  rectifiec 
without  further  delay,"  he  testified 

Turning  to  the  other  three  ke^ 
sections  of  the  bill;  elimination  o 
three-judge  district  courts  (excep 
in  civil  rights,  racial  discriminatior 
and  reapportionment  cases),  ex 
pansion  of  the  jurisdiction  o 
U.S.  Magistrates  and  protection  o 
the  employment  rights  of  feders 
jurors,  Director  Kirks  made  thes 
points: 

•  Three  judge  courts  severel 
drain  judicial  manpower  am 
direct  appeals  from  these  court 
have  become  burdensome  to  th 
Supreme  Court.  The  Railsbacl 
bill  "preserves  the  three-judg 
district  court  in  reapportionmeri 
cases,  in  injunctive  cases  founde 
on  allegations  of  racial  discrim 
nations,  and  in  other  civil  righl 
and  voting  rights  cases  otherwis 
governed  by  separate  and  specii 
three-judge     court     provisions. 

•  Magistrates  should  have  a 
opportunity  to  go  directly  to 
federal  prison  and  take  test 
mony  from  inmates  and  oth< 
witnesses  with  respect  to  the 
claims  and  file  a  report  with  tr 
judge  along  with  his  recon 
mendations.  Additionally,  ma 
istrates  would  have  an  opport 
nity  to  hear  pre-trial  matte 
and  conduct  pre-trial  confereno 
both  in  civil  and  criminal  cas 
but  only  a  district  judge  cou 
enter  a  final  order  in  a  pre-tri 


matter  which  finally  disposed  of 
the  litigation. 

<\s  a  result,  by  changing  the  jur- 
sdictional  provisions  of  the 
pederal  Magistrates  Act,  Cong- 
jress  would  enable  the  district 
:ourts  to  fully  utilize  magistrates 
oday  as  both  civil  and  criminal 
:aseloads  continue  to  drama- 
ically  increase. 

>  Turning  to  the  employment 
ights  of  federal  jurors,  Director 
Cirks  said,  "A  juror  should  not 
>e  made  to  suffer  serious  econ- 
imic  consequences  for  perform- 
ig  this  civic  duty.  .  .[and  should 
e  able  to  perform  his  duties] 
bjectively  without  the  oppres- 
ive  fear  that  he  may  have  no 
)b  when  he  completes  his  jury 
?rvice." 


PRESIDENT  APPROVES 

JUDICIARY  SUPPLEMENTAL 

FUNDS  REQUEST 
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ANTIOCH  LAW  SCHOOL 
SEEKING  GRADUATE 
CLINICAL  FELLOWS 

The  Antioch  School  of  Law  in 
ashington,  D.C.  is  seeking  can- 
dates  for  the  school's  newGrad- 
jate    Clinical    Fellowship    Pro- 
am.    Six    fellowships    will    be 
varded  in  July  of  this  year  and 
ill    each    be    for    an    eighteen- 
onth     program     beginning     in 
sptember.  In  addition  to  a  sti- 
snd  of  $12,000  fellows  will  re- 
ive a  tuition  grant. 
The     school     will     offer    the 
Hows  a  broad  range  of  experi- 
ces  such  as  training  in  the  de- 
in   and   conduct   of   clinical  ly- 
sed    seminars   for  J.D.   candi- 
tes  as  well  as  participation  in 
b  design   and    implementation 

a  prepaid  legal  services  pro- 
am.   Candidates  should  be  out 

law  school  for  at  least  one 
d  preferably  two  years  and 
i/e  already  been  admitted  to 
i  bar  of  a  state  or  will  be  prior 

next  September.  Interested 
^licants  should  contact  the 
aduate  Fellows  Committee, 
tioch  School  of  Law,  1624 
Jscent  Place  N.W.,  Washing- 
1  D.C.  20009.    lift 


President  Ford  has  approved  the 
Second  Supplemental  Appropria- 
tion Bill  for  fiscal  year  1975  (H.R. 
5899).  It  includes  the  full  amount 
requested  for  Speedy  Trial  Plan- 
ning, $2.5  million,  and  for  Pretrial 
Services     Agencies,     $10     million. 

$1,020,000  is  included  for  the 
FJC  to  accelerate  the  develop- 
ment and  implementation  of  a  com- 
puterized information  system, 
COURTRAN  II,  and  $112,000  for 
the  A.O.  to  cover  additional  salaries 
and  expenses  to  be  incurred  in 
implementing  the  Speedy  Trial  Act 
of  1974. 

$52,000  has  been  provided  to 
employ  34  additional  bankruptcy 
clerks.  Provision  in  the  legislation 
was  made  to  transfer  $1.2  million 
from  the  appropriation  for  space 
and  facilities  to  cover  a  deficiency 
in  the  appropriation  for  furniture 
and  furnishings. 


In  Title  II  of  the  bill,  $3,069,800 
was  included  to  cover  increased  pay 
costs  resulting  from  general  pay  in- 
creases granted  supporting  person- 
nel in  October  1974.  Savings  in  ap- 
propriations for  juror  fees  and 
space  facilities  will  be  transferred 
to     offset     these     pay     increases. 

Over  one  million  was  saved  in  the 
juror  appropriation,  primarily  from 
improvements  in  jury  management 
and  using  six-member  juries  in  civil 
trials.  The  savings  in  the  space  and 
facilities  appropriation  represents 
reductions  in  G.S.A.  billings  be- 
cause of  changes  in  space  classifi- 
cations and  rental  charges. 

As  for  the  $2.5  million  ear- 
marked for  Speedy  Trial  Plan- 
ning purposes,  the  A.O.  is  com- 
pleting plans  regarding  the 
allocation  of  funds  for  this  purpose 
to  the  respective  district  courts, 
lift 


EIGHTY-ONE  DISTRICTS  NOW 
USE  SIX-MEMBER  JURIES 

Eighty-one  Districts  have  now 
adopted  some  type  of  local  rule 
which  permits  the  use  of  six- 
member  juries  in  civil  cases. 

In  1970  Mr.  Justice  White  in  an 
opinion  of  the  Supreme  Court  in 
the  case  of  Williams  v.  Florida,  re- 
jected a  long-standing  contention 
that  the  Sixth  Amendment  require- 
ment of  trial  by  jury  also  meant 
that  all  jury  panels  must  be  consti- 
tuted with  no  less  than  12.  Up  to 
this  time  civil  cases  in  federal  courts 
had  been  tried  before  juries  of  less 
than  12  in  some  districts,  by  stip- 
ulation, but  this  was  the  exception 
rather  than  the  rule. 

Chief  Judge  Edward  J.  Devitt  in 
1971  announced  through  a  court 
order  dated  January  1  that  in  the 
District  of  Minnesota  civil  cases 
would  be  tried  before  juries  of  six 
in  approximately  80  percent  of  the 
cases.    The    following    March    the 


Judicial  Conference  of  the  United 
States  adopted  a  resoltuion  pro- 
posed by  the  Committee  on  the 
Operation  of  the  Jury  System 
which  ".  .  .  approved  in  principle  a 
reduction  in  size  of  juries  in  civil 
trials  in  United  States  district 
courts,  and  upon  such  reduction 
that  there  be  a  diminution  in  the 
peremptory  challenges  normally 
allowed.  It  is  also  resolved  that  the 
means  to  effectuate  the  objectives 
set  forth  in  this  resolution,  i.e.,  by 
rulemaking  or  statute,  be  referred 
to  the  Committees  on  Civil  Rules 
and  on  the  Operation  of  the  Jury 
System." 

The  trend  to  switch  from  twelve 
to  six  continued  and  gained 
momentum  with  the  affirmance  by 
the  Ninth  Circuit  Court  of  Appeals 
in  the  case  of  Col  grove  v.  Battin. 
Petitioner  in  that  case  had  challeng- 
ed a  local  rule  in  the  District  of 
Montana  and  an  order  of  U.S. 
District    Judge    James     F.    Battin 

(See  JURY  pg.  6) 
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(JURY  from  pg.  5) 

that  a  civil  trial  be  heard  by  a  jury 
of  six.  The  Supreme  Court  upheld 
the  action  of  the  Ninth  Circuit  on 
June  21,  1973. 

Two    recent    developments    re- 
inforce  the   concept   of   truncated 
juries  in  civil  cases.  One  is  the  re- 
cent   publication     of    the    second 
volume  of  a  series  of  reports  to  be 
issued  by  the  ABA  Commission  on 
Standards   of   Judicial    Administra- 
tion called  Trial  Courts.  The  report 
proposes    standards    which    would 
permit  six-member  juries  in  federal 
and   state  civil  trials  and   in  some 
criminal  trials.  Commenting  on  the 
report  Mr.  Justice  Louis  H.  Burke, 
(Sup.  Ct.  Calif.  Ret.),  Chairman  of 
the  Commission,  said  that  "Practice 
and  views  on  the  appropriate  size 
of  civil  juries  [in  the  state  courts] 
differ   throughout   the  country.   If 
the   question   could  be  considered 
without  regard  to  historical  prece- 
dent, the  optimum  size  of  the  jury 
might  well  be  regarded  as  8  or  9,  a 
number  affording  greater 

representativeness  than  6  while  in- 
volving lower  cost  than  12." 
The  second  development  is  the 
introduction  Jan.  17  of  Senate  Bill 
S.237  by  Senator  Quentin  N.  Bur- 
dick  which  provides  for  the  use  of 
six-member  juries  in  civil  cases  in 
all  U.S.  District  Courts.  Hearings 
on  the  bill  are  planned  for  the  Fall 
of  1975.    nn 

LOS  ANGELES  MAGISTRATE 

ELECTED  TO  HEAD 

NATIONAL  MAGISTRATES 

COUNCIL 
U.S.  Magistrate  Ralph  J.  Geffen 
(C.D.Ca.)  was  elected  1975-76 
President  of  the  300-member  Nat- 
ional Council  of  U.S.  Magistrates 
during  the  group's  Annual  Con- 
ference last  month 
Springs,  Colorado. 
Magistrate  William  L 
Ca). 

Magistrate  Geffen  was  appointed 
in  January,  1971.  He  graduated 
from  UCLA  in  1948  and  received 
his  law  degree  in  1951  from  the 
University  of  Wisconsin  Law 
School.  After  teaching  at  Stanford 
Law  School,  he  entered  private 
practice   in    Los   Angeles  in    1952. 


in  Colorado 
He  succeeds 
Garrett  (E.D. 


ISGISINiON 

CRIMINAL  RULES:  H.R.  6799, 
the  Federal  Rules  of  Criminal  Pro- 
cedure Amendments  Act,  was  re- 
ported with  amendments  by  the 
House  Judiciary  Committee  on  May 
29,  1975,  and  general  debate  has 
been  completed.  Final  action  on 
the  bill  is  expected  in  the  very  near 
future.  (A  comprehensive  analysis 
will  be  published  when  the  bill 
passes.) 

CONSUMER       LEGISLATION: 

S.  200  passed  the  Senate  on  May 
15,  1975,  and  is  now  pending  in  the 
House  Committee  on  Government 
Operations.  The  bill  establishes  an 
independent  consumer  agency 
which  may  intervene  in  agency  or 
court  proceedings  that  substan- 
tially affect  an  interest  of  consum- 
ers. Under  certain  limited  circum- 
stances, the  agency  may  initiate 
court    proceedings. 

BANKRUPTCY  LEGISLATION: 
H.R.  6184,  which  would  increase 
the  salaries  of  bankruptcy  judges 
to  $36,000,  has  been  approved  by 
the  Subcommittee  on  Civil  and 
Constitutional  Rights  for  full  House 
Judiciary  Committee  action. 

H.R.  31  and  H.R.  32,  bills  which 
would  revise  the  bankruptcy  sys- 
tem, were  the  subject  of  hearings 
before  the  Subcommittee  on  Civil 
Rights  and  Constitutional  Rights 
of  the  House  Judiciary  Committee. 

COPYRIGHT  LAW:  The  Sub- 
committee on  Courts,  Civil  Liber- 
ties and  the  Administration  of 
Justice  has  held  hearings  on  H.R. 
2223,  for  the  general  revision  of  the 
Copyright  Law.  Further  Hearings 
are  scheduled  in  July. 

JUDGES  SALARIES:  Hearings  on 
H.R.  6150,  and  related  bills,  on 
judicial  salaries  are  scheduled  for 
June  20  and  23  before  the  Sub- 
committee on  Courts,  Civil  Liber- 
ties and  the  Administration  of 
Justice  of  the  House  Judiciary 
Committee. 


ANTI-TRUST:  The  Senate  Judi- 
ciary Committee,  Subcommittee  on 
Antitrust  and  Monopoly  has  con- 
ducted extensive  hearings  on  S. 
1284,  to  improve  and  facilitate  the 
expeditious  and  effective  enforce 
ment  of  the  antitrust  laws,  and 
S.  1637,  to  increase  the  effective 
ness  of  discovery  in  civil  antitrusi 
investigations. 

ENERGY    LEGISLATION:       Th< 

Subcommittee  on  Separation  o 
Powers  of  the  Senate  Judiciar\ 
Committee  has  held  a  hearing  t< 
assess  administrative  procedure  an< 
judicial  review  provisions  incorpor 
ated  in  current  and  proposei 
energy  legislation.  Testimony  wa 
received  from  representatives  of  th 
FEA,  Consumers  Union,  the  AB/ 
and   others. 
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BOARD  OF  SUPREME  COURT 

HISTORICAL  SOCIETY 

ANNOUNCED 

The  Board  members  of  tl 
Supreme  Court  Historical  Societ 
who  will  play  a  prominent  role 
guiding  the  Society  during  its  n* 
cent  years,  were  announced  le 
month. 

This  list  includes  persons  wi 
known  nationally  and  many  w! 
will  be  recognized  as  being  do 
ly  related  to  Supreme  Coi 
history.  But  these  factors  ale 
did  not  prompt  their  nominatio 
for  they  all  have  above  aven 
interest  in  the  purposes  of  this  n 
organization.  Their  zeal  is  alrea 
apparent  and  because  of  tl 
plans  projected  well  into 
future  are  far  ahead  of  schedi 
Trustees  named  to  date  who  v 
serve     for    staggered     terms    a 

BOARD  OF  TRUSTEES 

Justice  Tom  C.  Clark,  Chairman 

Ralph  E.  Becker 
Mrs.  Hugo  L.  Black 
Herbert  Brownell 
Vincent  C.  Burke 
Mrs.  Morris  Cafritz 
William  T.  Coleman 
Patricia  Collins  Dwinnell 
Charles  T.  Duncan 
Newell  W.  Ellison 


BOARD  OF  TRUSTEES 
(Continued) 


Elizabeth  Hughes  Gossett 
Erwin  N.  Griswold 
Joseph  H.  Hennage 
A.  Linwood  Holton 
Nicholas  D.  Katzenbach 
Earl  W.  Kintner 
Francis  R.  Kiikhani 
Rowland  F.  Kirks 
David  L.  Kreeger 
Sol  M.  Linowitz 
Glen  A.  Lloyd 
Richard  A.  Moore 
David  A.  Morse 
Alice  L.  O'Donnell 
Dr.  Melvin  M.  Payne 
William  P.  Rogers 
Fred  Schwengel 
Bernard  G.  Segal 
Whitney  North  Seymour 
Robert  T.  Stevens 
Hobart  Taylor,  Jr. 
Fred  M.  Vinson,  Jr. 
J.  Albert  Woll 


The  By-Laws  provide  that  the 
vork  of  the  Board  will  be  support- 
id  by  an  Advisory  Council.  This  list 
ncludes  individuals  whose  profes- 
ional  and  private  lives  are  related 
ilosely  to  the  work  of  museums, 
rchives,  literature  and  the  arts, 
'hose  names  to  date  are: 

ADVISORY  COMMITTEE 

William  F.  Swindler,  Chairman 

Clement  E.  Conger 

Richard  H.  Howland 

Carlisle  Humelsine 

T.  Perry  Lippitt 

Merlo  J.  Pusey 

Chalres  E.  Van  Ravenswaay 

Dr.  James  B.  Rhoads 

S.  Dillon  Ripley 

Erwin  C.  Surrency 

Arthur  E.  Sutherland 

George  M.  White 

Persons  interested  in  fostering  an 
formed  understanding  of  the 
jpreme  Court  and  the  Federal 
diciary  are  eligible  for  member- 
lip  in  the  Society.  The  initial 
vitations  to  membership  will 
s  mailed  in  June.  State  member- 
ip  chairmen  will  be  announced 
on.  Inquiries  about  member- 
ip  and  Society  plans  should  be 
rected  to  The  Supreme  Court 
storical  Society,  1629  K  Street, 
W.,  Washington,  D.C.  20006' 
lephone  202-785-0298.    |lf| 


PAROLE  REORGANIZATION 

ACT  PASSES  HOUSE:  HEARINGS 

SET  FOR  JULY  IN  SENATE 

The  Parole  Reorganization  Act 
of  1975  was  passed  by  the  House  of 
Representatives  May  21  and  hear- 
ings have  been  set  to  begin  in  early 
July  before  the  Senate  Judiciary 
Subcommittee  on  National  Peni- 
tentiaries. 

The  bill  would  reconstitute  the 
U.S.  Parole  Board  as  the  U.S.  Parole 
Commission,  an  independent  a- 
gency  within  the  Justice  Depart- 
ment, which  would  be  organized 
into  five  geographic  regions. 

The  House  Judiciary  Commit- 
tee's report  on  the  bill  states  that 
the  purpose  of  the  bill  is  to  pro- 
vide, ".  .  .  an  infusion  of  proce- 
dural protections  into  the  federal 
parole  system  at  the  initial  deter- 
mination stage  as  well  as  the  ap- 
pellate and  revocation  levels  [with] 
...  the  purpose.  .  .  to  insure  a  fair 
and  equitable  parole  process." 
Specifically,  the  bill: 

•  Provides  definite  time  periods 
at  which  the  prisoner  shall  be 
eligible  for  parole  and  elimi- 
nates uncertainty  while  allowing 
the  inmate  time  to  prepare  for 
his  hearing. 

•  Shifts  the  burden  to  the  Com- 
mission to  make  a  positive  find- 
ing if  an  inmate  is  not  ready  for 
release— providing  his  prison  rec- 
ord indiciates  he  has  observed 
the  rules  of  the  institution. 

•  Spells  out  the  factors  to  be 
taken  into  account  when  con- 
sidering parole  and  allows  the 
inmate  to  have  access  to  this 
material. 

•  Requires  that  proper  notice  be 
given  to  the  inmate  of  the  time 
and  date  of  his  hearing. 

•  Requires  that  the  inmate  be 
permitted  an  advocate  at  his 
hearing  to  speak  for  him  and 
assist  him  in  preparing  his  case. 
Provision  is  made  for  the  pay- 
ment of  reasonable  expenses 
incurred  by  the  advocate. 

•  Requires  that  once  the  inmate 
is  released,  that  the  time  he 
spends  as  a  law  abiding  citizen  on 
the  street  be  counted  against  the 


remainder  of  his  sentence. 

•  Permits  appeal  on  the  merits 
to  the  regional  commissioner  and 
the  National  Appellate  Com- 
mission. 

•  Establishes  a  hearing  process 
with  complete  Sixth  Amendment 
protections  for  the  revocation  or 
modification  of  parole. 

The  House  Judiciary  Committee,  in 
its  report  on  the  bill,  commended 
the  Parole  Board  for  "establishing  a 
working  relationship"  with  the 
House  Committee  and  actually 
putting  many  of  the  bill's  pro- 
visions into  effect  as  the  hearings 
progressed  in  the  House. 

rri     iifi    m 

ADMINISTRATIVE  OFFICE 
ISSUES  WIRETAPPING  REPORT 

The  Administrative  Office  of  the 
United  States  Courts  issued  its 
seventh  report  to  the  Congress  on 
applications  for  orders  authorizing 
or  approving  the  interception  of 
wire  or  oral  communications. 

The  report  summarizes  the 
period  January  1,  1974  to  Decem- 
ber 31,  1974  and  includes  reports 
from  both  state  and  federal  judges 
who  are  required  under  the 
Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968  to  file  written 
reports  with  the  Director  of  the 
Administrative  Office  on  each 
application  made  to  them  for  an 
order  authorizing  interception  of  a 
wire  or  oral  communication. 

During  calendar  1974,  730  appli- 
cations were  made  and  two  were 
denied  (by  Connecticut  state 
judges).  Of  the  728  granted,  121 
were  signed  by  federal  judges  while 
607  were  granted  by  state  judges. 
The  overwhelming  majority  of  state 
orders  were  concentrated  in  New 
York  and  New  Jersey  with  305  and 
138  respectively  or  23  percent  of 
all  state  orders  signed. 

There  was  a  16  percent  decrease 
from  the  preceding  year  in  the  total 
number  of  orders  authorized,  728 
in  1973  to  607  in  1974.  (The  com- 
plete report  is  available  from  the 
Administrative  Office  of  the  United 
States  Courts.) 
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aqccofjc 
calendar 

July  7  Judicial  Conference  Commit- 
tee on  Bankruptcy  Adminis- 
tration,    Washington,     D.C. 

July  10-13  Sixth  Circuit  Confer- 
ence,   Mackinac     Is.,     Mich. 

July  18  Judicial  Conference  Magis- 
trates Committee,  Washing- 
ton, D.C. 

July  18-20  Advisory  Committee  on 
Bankruptcy  Rules,  Washing- 
ton, D.C. 

July  21-24  Ninth  Circuit  Confer- 
ence,   San    Francisco,    Ca. 

July  21  Judicial  Conference  Stand- 
ing Committee  on  Rules, 
Washington,  D.C. 

July  23-26  Tenth  Circuit  Confer- 
ence,      Santa       Fe,       N.M. 

July  28-29  Judicial  Conference 
Committee  on  Court  Admin- 
istration, San  Francisco,    Ca. 

Sept.  25-26  Judicial  Conference  of 
the  United  States,  Washing- 
ton, D.C.  (Note  date  changed) 


CORRESPONDENCE  COURSE 
ENROLLMENT  MAY  TOP  1,000 

The  Correspondence  Course  on 
Supervision  which  is  being  sponsor- 
ed by  the  Education  and  Training 
Division  has  experienced  an  enthu- 
siatic  reception.  Since  its  inception 
in  February,  650  members  of  the 
federal  courts  have  enrolled.  70% 
are  members  of  Clerk's  Offices  or 
on  the  staff  of  Judges,  Bankruptcy 
Judges,  and  Magistrates.  Approxi- 
mately 30%  of  the  participants  are 
Probation  Officers  or  Chief  Clerks 
in  Probation  Offices.  The  Educa- 
tion and  Training  Division  expects 
the  enrollment  to  reach  1,000  with- 
in the  next  several  months. 

The  basic  purpose  of  this  course 
is  to  assist  new  and  experienced 
supervisors,  in  addition  to  those 
who  aspire  to  supervisory  positions, 
in  learning  or  relearning  3  basic 
skills.  These  are:  basic  supervisory 
principles  and  skills;  the  use  of 
communications,  both  verbal  and 
written;  human  relations  and  its 
importance  in  supervising  people. 
Anyone  who  is  interested  in  re- 
ceiving more  information  or  en- 
rolling in  the  course  is  encouraged 
to  contact  the  Federal  Judicial 
Center  Division  of  Continuing 
Education  and  Training.   M 


NEWLY  APPOINTED  JUDGES 

CENTER  HOLDS  DISTRICT 
JUDGES  SEMINAR 

During  the  week  of  June  9-14, 
the  Federal  Judicial  Center  held  a 
Seminar  for  Newly  Appointed  Dis- 
trict Court  Judges. 

This  is  the  first  step  taken  by  the 
Center  in  its  process  of  providing 
continuing  legal  education  to  the 
federal  judiciary.  In  addition  the 
Center's  resources  are  made  avail- 
able, including  use  of  a  Cassette 
Library  and  the  assistance  of  the 
Center's  Information  Service. 
Normally,  a  federal  judge  can  ex- 
pect to  return  for  a  second  seminar 
after  having  served  on  the  bench 
for  two  years. 

The  co-chairmen  of  the  con- 
ference were  Judge  William  J. 
Campbell,  (ND-III.),  an  Assistant 
Director  of  the  Center,  and  Judge 
Alfred  P.  Murrah,  (CA-10),  Assis- 
tant Director  and  Director  Emeritus 
of  the  Center.  Both  have  been, 
for  many  years  prime  advocates  for 
programs  of  continuing  legal 
education  for  all  members  of 
the  judiciary.    |V| 
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PRESIDENT  ADDRESSES  SIXTH  CIRCUIT 


CITES  "NEED"  FOR  JUDICIAL  PAY  INCREASE 

1ACKINAC  IS.,  MICH.,  July  13-  President  Ford  told  the  Sixth  Circuit, 
"Now,  despite  the  importance  of  the  Judiciary,  I  think  we  on  the  outside 
o  recognize  that  many  of  the  problems  that  you  face  and  that  you  tackle 
o  unnoticed  and  unreported.  Too  often  we  pay  attention  only  when  fed- 
ral  court  decisions  are  controversial,  or  the  problems  of  court  management 
ecome  overwhelming. 

"You  know  better  than  even  those  of  us  who  look  at  the  statistics,  that 
te  caseloads  in  federal  courts  have  expanded  tremendously  in  the  past 
ecade. 

"Those  of  you  on  the  federal  bench  know  personally  about  the  25  per- 
snt  increase  in  criminal  cases,  and  the  55  percent  increase  in  civil  cases 
Jtween  1964  and  1974.  And  I  think,  with  mixed  blessings,  we  recognize 
lat  the  Sixth  Circuit  is  one  of  the  busiest  and  most  productive  and  has 
ie  of  the  finest  records,  according  to  the  statisticians  in  the  country, 
nd  I  compliment  you  and  congratulate  all  of  you,  those  on  the  Circuit 
aurt  as  well  as  those  in  the  district  courts,  for  that  very  enviable  record. 

This  is  an  excerpted  text  of  the  President's  remarks.  A  complete  text  is 
•ailable  from  the  Federal  Judicial  Center  Information  Service.] 

"You  have  this  impressive  record .  ~->V 

f  accomplishment  in  keeping ie^VV7"  iilDJlflKX. 
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MAGISTRATE  APPOINTED  TO 
FLORIDA  SUPREME  COURT 

In  a  signal  honor,  U.S.  Magis- 
trate Joseph  W.  Hatchett  (M.D. 
Fla.)  was  appointed  by  Governor 
Reubin  Askew  on  July  8  to  the 
Florida  Supreme  Court. 

Governor  Askew  said  that  Mag- 
istrate Hatchett  was  selected  from  a 
list  of  seven  attorneys  and  judges 
recommended  by  the  Florida 
Supreme  Court  Nominating  Com- 
mission and  added  that  "he  is 
eminently  qualified".  Hatchett  was 
named  a  U.S.  Magistrate  in  January 
1971  and  participated  as  a  member 
of  the  task  force  that  studied  the 
role  of  masters  in  the  Judicial 
System  of  England. 


nth  the  explosive  development  of  r 
ases  in  or  under  Federal  jurisdic-r 
on,  and  by  all  of  the  experts  that 
have  read  you  have  handled  these 
emendous  responsibilities  extreme 
'  well. 

"But  I  think  it  is  self-evident 
lere  is  a  very  serious  question  how 
>ng  the  federal  Judiciary  will  be 
3le  to  function  smoothly  without 
iditional  manpower. 

"And  I  can  say  with  emphasis 
>at  this  Administration  strongly 
ipports  the  recommendations  for 
iditional  district  and  circuit  court 
dgeships. 

"Your  judicial  conferences  have 

id  on  more  than  one  occasion,  the 

(  SEE     PRESIDENT     pg  6) 
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Pictured  above  are,  left  to  right,  Mr.  Justice  Potter  Stewart,  Circuit  Justice  for  the  Sixth  Circuit 
Chief  Judge  Harry  Phillips  and  President  Ford  prior  to  the  President's  address  to  the  annual  Sixth 
Circuit  Judicial  Conference. 
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Speed  vs.  Quality 

THE  FJC'S  DISTRICT  COURT 

STUDIES  PROJECT: 

AN  UPDATE  REPORT 

The  Federal  Judicial  Center's 
District  Court  Project  researchers 
will  begin  publishing  some  of  their 
preliminary  findings  this  fall  follow- 
ing extensive  interviews  with  judges 
and  key  court  officials  in  numerous 
district  courts. 

Primarily,  these  findings  will 
concern  the  relative  efficiency  of 
different  procedures  observed  in 
five  metropolitan  courts  which 
were  visited  during  the  previous  18 
months.  During  these  visits,  how- 
ever, several  judges  mentioned  their 
concern  that  emphasis  on  speed  in 
the  federal  judiciary  may  be  com- 
promising the  quality  of  proceed- 
ings. 

In  response  to  this  concern,  the 
Center  is  making  a  series  of  return 
visits  to  several  courts  to  identify 
as  specifically  as  possible  why  some 
judges  fear  quality  may  be  compro- 
mised. These  discussions  have  been 
invaluable  in  guiding  the  Center  as 
recommendations  are  drawn  from 
the  information  gained  in  the  ini- 
tial visits  to  district  courts. 

The  most  striking  as  well  as  grat- 
ifying finding  is  that  the  recom- 
mendations which  the  FJC  staff 
researchers  are  in  the  process  of 
developing  are  generally  compatible 
with  the  concerns  judges  have 
expressed. 

It  appears  at  this  point  that 
speed,  efficiency,  and  justice  are 
not  only  compatible  but  mutually 
supportive  as  far  as  the  specific 
conclusions  of  this  project  are  con- 
cerned. Most  recommendations 
that  are  emerging  to  speed  a  court's 
handling  of  its  docket  will  concern 
expeditious  treatment  during  the 
pleadings  and  discovery  stages  of 
all  cases,  but  especially  of  compara- 
tively routine  cases. 

On  the  other  hand,  the  percep- 
tions of  some  judges  regarding  like- 
ly threats  to  the  quality  of  justice 
involve  trial  scheduling.  Some 
judges  feel  some  litigants  are  being 
rushed  to  trial  after  their  case  has 
been  on  the  docket  for  some  time, 


despite  new  problems  which  would 
justify  a  delay. 

Such  problems  would  include, 
for  example,  a  subsequent  state 
proceeding  on  the  same  issues  that 
would  not  be  forestalled  by  the 
federal  trial,  a  finding  after  exten- 
sive discovery  proceedings  that 
another  party  should  be  added,  and 
the  inability  to  find  a  key  witness. 

According  to  the  Project  Direc- 
tor, Steven  Flanders,  preliminary 
data  indicates  that  the  FJC's  recom- 
mendations will  focus  primarily  on 
procedures  to  set  up  relatively 
short,  but  tailor-made  schedules  for 
discovery  in  each  case.  The  courts 
in  the  study  with  the  fastest  dis- 
position times  have  procedures  that 
assure  receipt  of  the  answer 
promptly  and  establish  a  time 
period  for  discovery  that  is  roughly 
in  proportion  with  the  minimum 
required  under  the  Federal  Rules. 

A  simple  case  would  require  all 
discovery  within  sixty  to  ninety 
days;  a  complex  case  more.  Present 
procedures,  even  in  courts  that  set 
what  they  regard  as  rather  tight 
schedules,  often  result  in  a  great 
deal  of  unused  discovery  time.  Pos- 
sibly the  most  interesting  prelimi- 
nary finding  is  that  relatively  simple 
cases  are  taking  substantially  longer 
than  relatively  complex  cases. 

It  appears  that  procedures  can 
be  established  to  expedite  the  pro- 
cessing of  the  whole  docket  which 
do  not  imply  any  undue  pressure 
on  the  complex  cases.  Procedures 
along  these  lines  seem  to  show  great 
promise  to  advance  the  shared 
desire  for  speedy  and  efficient  jus- 
tice. (For  an  earlier  report  on  this 
project  see  The  Third  Branch,  De- 
cember, 1974,  p.1.)   fin 


NATIONAL  CENTER  FOR 
STATE  COURTS  RELOCATES 

The  National  Center  for  State  Courts 
has  relocated  its  Washington  Liaison 
Office.   The  new  address  is: 

Washington  Liaison  Office 
National  Center  for  State  Courts 
1150-17th  St.,  N.W.,  Suite  701 
Washington,  D.C.  20036 

(202)  833-3270 


COMMITTEE  ACTS  TO 

IMPLEMENT  SPEEDY  TRIAL 

REQUIREMENTS 

To  assist  the  District  Courts  in 
conforming  their  rule  50  (b)  plans 
to  certain  provisions  of  the  Speedy 
Trial  Act  of  1974,  the  Committee 
on  the  Administration  of  the  Crimi- 
nal Law  has  approved  amendments 
to  its  Model  Plan  for  the  United 
States  District  Courts  for  Achiev- 
ing Prompt  Disposition  of  Crimi- 
nal Cases.  The  amended  model 
plan  was  circulated  throughout  the 
judiciary  June  19,  1975. 

The  Committee  also  met  on  Jul\ 

17  and  18  and  approved  inter 
pretive  guidelines  for  the  adminis 
tration  of  the  Act.  These  will  b< 
distributed     in     the    near    future 

The  amendments  to  the  mode 
plan  under  rule  50  (b)  are  princi 
pally  designed  to  take  account  o 
the  interim  time  limits  provided  b\ 

18  U.S.C.  §  3164.  This  provisior 
requires  that  defendants  in  pretria 
custody  be  brought  to  trial  withii 
90  days  of  the  beginning  of  contin 
uous  custody,  and  that  release< 
persons  designated  by  the  attorne1 
for  the  Government  as  being  o 
high  risk  be  brought  to  trial  with 
in  90  days  of  the  designation.  Th 
amendments  also  take  account  o 
the  time  limits  applicable  to  re 
trials,  which  are  contained  in  11 
U.S.C.  §  3161  (e),  and  of  tim 
limits  contained  in  the  Federa 
Juvenile  Delinquency  Act. 

The  amended  model  plan  is  d< 
signed  to  cover  the  period  fror 
September  29,  1975,  to  June  3( 
1976.  On  July  1,  1976,  addition; 
provisions  of  the  Speedy  Trial  Ac 
will  become  effective.  These  pre 
visions  are  not  reflected  in  the  r< 
cent  amendments. 

Under  the  Speedy  Trial  Act,  eac 
district  court  is  required  to  file 
plan  for  compliance  with  the  Ac 
by  June  30,  1976.  It  is  anticipate 
that  the  district  plans  formulate 
pursuant  to  this  requirement  will  t 
drafted  in  a  manner  that  complk 
with  both  rule  50  (b)  and  th 
Speedy  Trial  Act,  and  will  therefoi 
supersede  existing  plans  under  ru 
50(b).  fin 


C  A-2 

ADVOCACY  COMMITTEE 

RELEASES  ITS  REPORT 

In  January  1974  Chief  Judge 
Irving  R.  Kaufman,  on  behalf  of  the 
Judicial  Council  of  the  Second  Cir- 
cuit, appointed  a  prestigious  com- 
mittee to  study  and  evaluate  the 
quality  of  advocacy  in  the  federal 
:ourts     of     the     Second     Circuit. 

The  committee  included  exper- 
enced  trial  lawyers  practicing  in 
the  Second  Circuit,  the  U.S.  Attor- 
ley  for  the  Southern  District  of 
Slew  York,  a  law  school  dean,  a 
ederal  District  Judge,  and  two  law 
)rofessors.  Committee  Chairman 
vas  Robert  L.  Clare,  Jr.,  a  New 
fork  City  attorney. 

The  committee  was  not  only 
iharged  with  the  task  of  studying 
>ut  was  also  mandated  to  come  up 
vith  recommendations  for  innova- 
ive  programs  to  teach  the  art  of 
dvocacy  in  the  law  schools,  for 
mendments  to  the  rules  of  admis- 
ion  to  practice  in  the  federal 
ourts,  for  post-admission  educa- 
ional  projects  and  a  definitive 
nalysis  of  standards  and  pro- 
edures  for  professional  discipline. 

The  committee  members  moved 
uickly  to  complete  their  task  and 
n  June  23,  1975,  formally  released 
leir  report.  Their  conclusions  are 
isponsive  to  their  assignment,  and 
ley  reflect  careful  analysis  and 
leaningful  recommendations. 
Their  recommendations  were  ar- 
ved  at  after  analyzing  returns  of  a 
Dmprehensive  questionnaire  sent 
I  federal  judges  in  the  Second 
ircuit  as  well  as  personal  inter- 
ews  with  judges,  lawyers,  and  law 
rofessors.  In  addition,  the  views 
f  bar  associations  were  solicited 
id  a  survey  was  made  of  twelve 
w  schools  operating  with  national 
irollments. 

Conclusions       in       the      report 
elude: 

•  There  currently  exists  a  glaring 
lack  of  competency  in  trial  ad- 
vocacy in  the  federal  courts  in 
the  Second  Circuit,  directly 
attributable  to  inadequate  le- 
gal training. 


•  The  heavy  increase  in  litiga- 
tion during  the  last  decade  is 
due  to  a  trend  which  has 
found  people  in  this  country 
looking  to  government  and  es- 
pecially the  courts  for  solu- 
tions to  their  social  and  eco- 
nomic problems.  This  syn- 
drome is  buttressed  by  an  ex- 
panding concept  of  constitu- 
tional rights  and  broad  social 
and  environmental  legislation 
which  leaves  implementation 
to  the  courts. 

•  The  public  is  deceived  when 
unqualified  attorneys  are  ad- 
mitted to  practice. 

•  Law  school  curricula  should 
be  restructured  to  assure  that 
students  receive  at  least  the 
basic  elements  of  trial  advoca- 
cy; further,  thirteen  courses 
were  listed  as  either  essential 
or  highly  desirable  and  five 
were  listed  as  important  but 
nonessential. 

•  If  law  schools  do  not  offer 
essential  courses  then  contin- 
uing education  should  be  pur- 
sued at  educational  organiza- 
tions offering  special  training; 
or,  in  the  alternative,  that  a 
Committee  on  Admissions  be 
appointed  by  the  District 
Chief  Judge  to  determine 
whether  an  applicant  to  prac- 
tice in  the  U.S.  District  Court 
without  this  special  training, 
has  by  experience  or  otherwise 
gained  equivalent  knowledge 
of  the  required  subject  matter. 
Failing  recourse  to  the  federal 
bar  by  either  of  these  routes, 
the  Admissions  Committee 
may  in  its  discretion  require 
an  examination.  This  action  of 
the  committee  would  be  sub- 
ject to  review  by  the  District 
Court. 

Three  related  developments  are: 

(1)  Chief  Judge  Kaufman's  an- 
nouncement that  the  Second  Cir- 
cuit Judicial  Council  has  adopted  a 
new  rule  which  would  permit  third- 
year  law  students  (under  specified 
conditions)  to  appear  and  argue 
cases  before  the  U.S.  Court  of  Ap- 


peals for  the  Second  Circuit.  [Sev- 
eral  other  Circuits,  Third,  Fourth, 
and  D.C.  have  similar  Local  Rules.] 
It  is  part  of  this  Circuit's  continu 
ing  effort  to  raise  advocacy  stan- 
dards. (2)  the  appointment  by  New 
Hampshire  Supreme  Court  Justice 
William  A.  Grimes,  Chairman  of  the 
Appellate  Judges'  Conference,  of  a 
special  committee  to  develop  ways 
to  improve  advocacy  in  the  appel- 
late   courts.    The    committee    will 
study  the  need  for  guidelines  which 
would  bring  about  successful  advo- 
cacy,   special    training   courses   for 
practicing    attorneys    and   possibly 
the  establishment  of  a  national  col- 
lege      of       appellate       advocacy. 
(3)     Chief  Judge  William  B.  Jones, 
(Dist.     D.C.)     said     his    additional 
responsibilities  would  restrict  out- 
side  activities,  but  because  of  his 
concern    for    assuring   good    repre- 
sentation in  the  trial  courts  he  will 
continue  to   support  the  National 
Institute    for    Trial    Advocacy,    an 
organization  he  helped  establish,  lift 

NATIONAL  INSTITUTE  OF 

CORRECTIONS  DIRECTOR 

NAMED 

Attorney  General  Edward  H. 
Levi  has  announced  that  Dr.  Sher- 
man R.  Day  has  been  appointed  as 
the  first  Director  of  the  National 
Institute  of  Corrections. 

Dr.  Day,  a  psychologist,  correc- 
tions administrator  and  educator 
has  been  serving  as  the  Administra- 
tor for  Staff  Development  of  the 
Federal  Bureau  of  Prisons. 

Dr.  Day's  appointment  was  re- 
commended by  the  National  Insti- 
tute of  Corrections'  Advisory 
Board,  a  sixteen-member  panel  of 
government  officials  and  private 
citizens  who  set  policy  for  the  new- 
ly-created Institute. 

The  N.I.C.  was  created  as  an 
agency  of  the  Justice  Department 
within  the  Bureau  of  Prisons  by 
the  Juvenile  Justice  and  Delin- 
quency Prevention  Act  which  was 
enacted  last  September. 

The  Institute's  purpose  is  to 
assist  federal,  state  and  local  cor- 
rections agencies  by  providing  man- 
agement training,  research  and 
evaluation,  information  services  and 
technical  assistance,    jlfi 
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STATISTICS  REVEAL  FEDERAL  COURTS' 
CASELOADS  CONTINUING  TO  MOUNT 

The  following  statistics  compiled  by  the  Administrative  Office  of  U.S. 
Courts'  Information  Systems  Division  reveal  that  the  caseloads  of  the  U.S. 
Courts  are  continuing  to  rise-  with  bankruptcy  filings  reaching  a  historic 
high  -  increasing  34.6  percent  over  the  last  eleven  months. 
These  statistics  graphically  illustrate  the  business  of  the  Judiciary  today. 

1st  11  mo.  1st  11  mo.        Percent 

FY  1974  FY1975(est.)        change 


Appeals 
Filings 
Terminations 

Civil 
Filings 
Terminations 

Criminal 
Cases  filed 
Defendants  filed 
Defendants  terminated 

Bankruptcy 
Filings 
Terminations 

Probation 

Persons  received 
Persons  removed 


14,957 
13,871 

94,300 
88,713 

36,398 
49,490 
52,315 

173,485 
158,839 

38,261 
33,360 


15,142 
14,585 

106,138 
94,829 

39,325 
52,871 
52,927 

233,551 
170,906 

41,516 
37,090 


1.2 
5.1 

12.6 
6.9 

8.0 
6.8 
1.2 

34.6 
7.6 

8.5 
11.2 
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CALIFORNIA'S  JUDGES 

WILL  RECEIVE  MAJOR  PAY 

INCREASE  IN  SEPTEMBER 

On  September  1  California's  861 
trial  judges  will  receive  a  12.34  per- 
cent cost  of  living  increase  which 
will  make  them  among  the  highest 
paid  judges  of  any  in  the  nation. 
As  of  September  1,  California's 
Municipal  Judges  will  earn  $41,677 
yearly  and  Superior  Court  Judges, 
$45,299  yearly. 

Only  New  York  and  Pennsyl- 
vania which  pay  trial  judges 
$48,998  and  $41,000  respectively 
pay  their  judges  more  than  U.S. 
District  Judges  at  the  present  time. 

Since  1968  California  Judges' 
salaries  have  been  tied  to  a  cost  of 
living  formula.  The  California  legis- 
lature provided  that  judges  would 
receive  an  across-the-board  increase 
equal  to  the  previous  year's  in- 
crease in  the  California  consumer 
price  index,  as  determined  by  the 
state's  Department  of  Industrial 
Relations,   lift 


PAUL  BENDER  OF 

ADMINISTRATIVE  OFFICE 

HONORED 

Assistant  Director  Paul  C.  Bender 
of  the  A.O.  Office  of  Plans  and 
Analysis  received  the  Distinguished 
Service  Award  on  June  25th  in  re- 
cognition of  his  "outstanding  con- 
tributions" as  Secretary  of  the 
Atomic  Energy  Commission.  Mr. 
Bender  held  that  postion  for  two 
and  one  half  years,  having  previous- 
ly headed  the  Division  of  Informa- 
tion Systems  of  the  Administrative 
Office.  The  award  was  presented  by 
Miss  Dixy  Lee  Ray,  former  Chair- 
man of  the  Commission. 

The  citation  commended  Mr. 
Bender  for  "facilitating  the  de- 
cision-making process  of  the  Com- 
mission and  for  his  assistance  in 
performing  many  highly  sensitive 
and  essential  missions  for  the 
Commissioners." 
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Civil  Service  Retirement.  H.R 
5397,  to  provide  for  retirement  a1 
ter  30  years  of  service,  has  beei 
favorably  reported  by  the  Hous 
Committee  on  Post  Office  &  Civi 
Service.  As  reported,  it  would  allov 
for  retirement  after  30  years  regarc 
less  of  age,  but  the  amount  of  ar 
nuity  would  be  reduced  by  1/6th  c 
1%  for  each  month  that  the  annu 
tant  is  under  the  age  of  55. 

Judicial  Salaries.  Senator  Abou 
esk,  a  member  of  the  Senate  Judic 
ary  Committee,  has  introduce 
S.  2040,  which  would  provide 
single  20%  across-the-board  increas 
in  the  salaries  of  judges  and  justice 
The  bill  will  also  take  the  Feder 
Judiciary  out  of  the  quadrenni 
review  of  executive,  legislative,  ar 
judicial  salaries.  S.  2040  is  pendir 
before  the  Senate  Committee  c 
Post  Office  and  Civil  Service. 

H.R.  7779  was  introduced  £ 
June  10  by  Congressman  Whale 
This  bill  would  provide  a  salary  i 
$41,000  for  district  judges  ar 
Court  of  Claims  Commissionei 
and  $38,000  for  full-time  refere 
and  $19,000  for  part  time  referee: 

Bilingual  Courts.  The  Sena 
has  passed  S.  565,  to  provide  mc 
effectively  for  bilingual  proceedin 
in  all  courts.  In  the  House  of  Repi 
sentatives,  H.R.  8314  was  introdi 
ed  by  Congressman  Badillo  and  i 
ferred  to  the  House  Judiciary  Co 
mittee. 

Evidence  Rules.  S.  1549, 
amend  the  evidence  rules,  pass 
the  Senate  on  June  19.  The  bill 
presents  a  recommendation  of  t 
Judicial  Conference  and  woi 
make  it  clear  that  non-suggest 
lineup,  photographic  and  otl 
identifications  made  in  compliar 
with  the  Constitution  are  adrr 
sible  evidence. 

Judicial  Survivors  Annuities  P 
gram.  On  June  16,  Senator  McCI 
Ian  submitted  a  series  of  amei 
ments  to  S.  12,  which  would  ame 
the  Judicial  Survivors  Annuity  A 
Hearings  on  the  bill,  including 
amendments,  are  set  for  July  17. 


Three-Judge  Courts.  S.  537,  a 
ill  to  eliminate  the  use  of  three- 
idge  courts  in  all  but  reapportion- 
lent  and  civil  rights  cases  passed 
le  Senate  on  June  23. 

Madison  County,  Florida.  S.723, 
tiich  would  transfer  Madison 
ounty,  Florida  from  the  Middle 
)  the  Northern  District  of  Florida, 
as  passed  the  Senate. 
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SENATOR  ABOUREZK 

INTRODUCES  BILL  TO 

RAISE  JUDICIAL  SALARIES 

On  June  26,  South  Dakota  Sena- 
>r  James  Abourezk  introduced  leg- 
lation  which  would  raise  judicial 
ilaries  20  percent  and  tie  all  future 
creases    to    the    cost    of    living. 

The  Abourezk  bill,  S.  2040,  is 
le  first  judicial  salary  increase  bill 
troduced  in  the  Senate  this 
ssion.  A  spokesman  for  Senator 
bourezk  said  Montana  Senator 
se  Metcalf  has  agreed  to  co-spon- 
•r  the  bill  and  Wyoming  Senator 
ale  McGee,  Chairman  of  the 
>nate  Post  Office  and  Civil  Service 
Dmmittee,  has  agreed  to  hold 
sarings  on  this  bill  as  well  as  pro- 
>sals  to  untie  judicial  salaries  from 
ose  of  Congressmen. 

In  a  Senate  floor  speech  follow- 
g  introduction  of  the  bill,  Senator 
bourezk  said  the  bill  is  designed 
i  bring  the  level  of  judicial  salary 
ore  into  line  with  the  rising  cost 

living. 

In  a  letter  sent  to  federal  judges 
ly    14,   Senator  Abourezk   said, 

agree  completely  with  The  Chief 
istice  that  federal  judicial  salaries, 
ozen  since  1969,  are  wholly  in- 
lequate."  The  Senator  pointed 
Jt,  that  even  with  his  proposed 
/enty  percent  salary  increase  it 
Duld  not  totally  reflect  the  buying 
>wer  lost  due  to  inflation  over  the 
rt  six  years.  An  additional  pro- 
Jion  in  the  bill  would  allow  an 
mual  cost  of  living  increase. 
Senator  Aoourezk's  bill  for  an 
crease  in  judicial  salaries  echoed 
e  statement  of  Senator  Jacob 
vits  of  New  York  who  called 
r  a  judicial  salary  increase  in  a 
nate  speech  last  month.  (See 
w  Third  Branch,   June,  1975,p.1) 


HOUSE  PASSES  CRIMINAL 
RULES  AMENDMENTS 


On  June  23,  the  House  of  Repre- 
sentatives passed,  by  a  vote  of  372 
to  1,  the  bill  H.R.  6799,  the  Fed- 
eral Criminal  Rules  Amendments 
Act. 

Although  a  number  of  amend- 
ments were  proposed  on  the  floor 
of  the  House,  only  a  very  few  were 
received  favorably,  with  the  excep- 
tion of  the  amendments  proposed 
by  the  House  Judiciary  Committee. 
All  of  the  amendments  proposed  by 
the  committee  were  adopted. 

An  amendment  proposed  by 
Congressman  Drinan  and  adopted 
by  the  House  amends  rule  32  relat- 
ing to  presentence  reports.  Under 
the  amended  language,  it  is  made 
clear  that  the  defendant  is  entitled 
to  see  everything  in  the  file,  includ- 
ing information  based  upon  a  prom- 
ise of  confidentiality,  but  not  the 
source  of  that  information.  Of 
course,  where  the  mere  inclusion  of 
the  information  would  reveal  the 
source,  the  judge  could  deny  access 
to  that  information. 

The  most  controversial  of  the 
committee  amendments  —  one 
which  would  require  the  court  to 
either  accept  or  reject  the  plea 
agreement  of  the  parties,  without 
discretion  to  modify  the  recom- 
mended sentence  —  was  adopted 
by  the  House. 

By  a  close  vote  of  216  to  201, 
the  proposed  revision  of  the  rules 
to  provide  for  the  issuance  of  a 
summons  instead  of  a  warrant  in 
the  usual  case  was  defeated,  and 
the  existing  procedure  of  issuing 
warrants  unless  the  U.S.  Attorney 
requests  that  a  summons  be  issued 
will  continue  to  be  followed. 

An  amendment  by  Mr.  Hyde 
would  have  returned  the  pre-trial 
discovery  procedures  to  those 
which  now  exist.  Again  by  a  very 
close  vote,  the  position  of  the 
House  Judiciary  Committee,  which 
provides  for  the  notification  as  to 
names  of  witnesses  only  3  days  be- 
fore trial,  was  upheld. 

Other  revisions  of  the  rules  pro- 
posed by  the  Supreme  Court  were 
adopted    by    the    House  Judiciary 


Committee  and  incorporated  in  the 
bill  as  passed. 

Rule  11,  dealing  with  pleas  was 
amended  to  permit  a  plea  agree- 
ment to  be  disclosed  to  the  court, 
or  rejected  by  it,  in  camera  upon  a 
showing  of  good  cause.  Evidence 
of  a  plea  of  guilty  later  withdrawn, 
or  of  a  plea  of  nolo  contendere  or 
offers  thereof  could  be  used  later 
against  a  defendant  in  a  trial  for 
perjury  or  false  statement  prosecu- 
tion. The  advice  given  to  the  defen- 
dant prior  to  acceptance  of  his  plea 
would  include  the  advice  required 
by  Boykin  v.  Alabama,  and  the 
fact  that  his  statements  might  later 
be  used  against  him  in  a  perjury 
trial  if  made  under  oath,  on  the 
record,  and  in  the  presence  of 
counsel. 

Rule  12.1  dealing  with  the  alibi 
defense  was  recast  by  the  Commit- 
tee to  provide  that  it  will  be  trig- 
gered by  the  prosecution,  rather 
than  the  defense,  but  also  requires 
that  the  government  turn  over  to 
the  defendant  the  names  of  those 
witnesses  that  it  would  use  to  rebut 
the  defendant's  alibi  witnesses. 

Rule  15  was  modified  in  several 
respects.  The  House  Judiciary  Com- 
mittee, not  wanting  to  encourage 
the  use  of  depositions  in  contrast  to 
having  a  live  witness  on  the  stand, 
restricted  the  proposed  definitions 
of  "unavailable."  A  witness  unavail- 
able due  to  his  exemption  from  tes- 
tifying on  the  ground  of  privilege, 
will  not  be  considered  unavailable 
within  the  meaning  of  tl.e  proposal 
permitting  the  use  of  depositions  at 
trial.  A  further  amendment  makes 
provision  for  payment  by  the  gov- 
ernment for  the  cost  of  taking  and 
transcribing  a  deposition  for  an  in- 
digent defendant. 

As  noted  above,  the  provisions  of 
Rule  16  relating  to  discovery  of 
witness  lists  were  amended  to  pro- 
vide for  notice  only  3  days  before 
trial. 

The  Senate  Judiciary  Committee 
has  already  held  hearings  on  H.R. 
6799  and  early  action  is  expected. 
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(  FROM  PRESIDENT  pg  1) 
need  is  there,  and  legislation  has 
been  introduced  in  both  the  House 
and  the  Senate  to  provide  I  think  it 
is  51  or  53  additional  federal 
judges. 

"I  can  assure  you  personally 
that  I  will  do  all  I  can  to  convince 
the  Congress  that  action  is  required. 
I  think  all  of  us  in  this  room  re- 
cognize that  you  may  have  to  make 
some  division  between  one  group 
and  another  in  order  to  get  it  ap- 
proved, but  I  think  the  overriding 
interest  is  in  the  need  for  judges. 

"So,  as  far  as  we  are  concerned, 
we  will  work  out  with  those  that 
feel  there  should  be  some  equal 
division-and  I  understand  it-so  that 
we  can  meet  the  needs  of  our  fed- 
court  system. 

"I  think  we  also  have  to  recog- 
nize there  is  a  need  for  an  increase 
in  federal  judicial  salaries. 

"Let  me  assure  you  that  in  the 
most  discreet  way  the  Chief  Jus- 
tice, without  violating  any  Consti- 
tutional limitations,  has  talked  to 
me  on  several  occasions— has  talk- 
ed to  a  number  of  Members  of  the 
Congress  and  at  his  specific  request, 
I  got  a  group  of  the  Democratic 
and  Republican  leaders  to  the 
White  House  along  with  people 
from  the  Executive  Branch  to 
again  mention  with  emphasis  the 
problems  in  the  field  of  compen- 
sation for  federal  judges. 

"So,  you  have  a  good  advocate. 
We  just  have  to  find  some  way  to 
get  some  action. 

"Let  me  say  this:  In  my  crime 
message,  which  was  submitted  to 
the  Congress  several  weeks  ago,  I 
strongly  supported,  as  I  think  it  is 
absolutely  essential,  legislation  to 
expand  the  jurisdiction  of  feder- 
al magistrates. 

"You  know  better  than  I  that 
the  expansion  of  that  responsibility 
can  be  very  helpful  in  alleviating 
some  of  the  caseload  problems  in 
the  federal  judicial  system. 

"In  addition,  in  this  crime  mes- 
sage, I  did  propose  action  on  the 
scope  and  the  process  of  Federal 
jurisdiction,  including  the  range  of 
diversity  jurisdiction,  the  advisabil- 
ity of  three-judge  courts,  possible 
avenues   of    Federal-State  coopera- 


tion and  related  proposals,  all  of 
which  could  be  materially  benefi- 
cial    in     reducing    the    caseload. 

"Accordingly,  in  this  process,  I 
have  requested  a  comprehensive 
review  of  Administration  efforts 
on  judicial  improvements  and  an 
examination  of  the  full  spectrum 
of  problems  facing  the  Judiciary. 

"Because  the  State  courts  are  be- 
ing equally,  if  not  greater,  taxed 
by  special  problems,  I  have  rec- 
ommended an  extension  of  Law 
Enforcement  Assistance  Adminis- 
tration programs  calling  attention 
specifically  to  the  financial  and 
the  technical  assistance  require- 
ments of  our  State  courts. 

"The  Administration  is  also  a- 
ware  of  the  need  to  consider  the 
judicial  impact  of  any  new  legis- 
lation, and  I  can  assure  you  that  we 
will  examine  the  potential  for  liti- 
gation arising  from  any  of  our 
proposals. 

"It  has  been  my  observation  that 
too  often  Federal  Laws  have  been 
passed  without  adequate  considera- 
tion of  their  impact  on  the  effect 
on    our     Federal     court    system. 

"From  its  founding,  the  Nation 
has  expected  its  courts  to  perform 
vitally  important  functions,  and  in 
recent  years  the  Federal  bench  has 
wrestled  with  many  of  these  con- 
troversial   issues    in    our    society. 

"In  fact,  we  are  turning  too 
often  to  the  Federal  courts  for 
solutions  to  confilicts  that  should 
have  been  tackled  by  other  agencies 
of  the  Federal  Government,  or  even 
the  private  sector. 

"We  cannot  expect  the  Judiciary 
to  resolve  and  to  balance  all  of  our 
opposing  views  in  our  society. 
Neither  can  we  rely  on  the  courts 
as  sole  protector  of  our  individ- 
ual liberties. 

"I  think  other  agencies,  or  part- 
ners in  the  Federal  Government, 
have  an  equal  responsibility.  We 
can't,  in  all  honesty,  put  the  full 
burden  and  total  load  on  the  Judi- 
cial system. 

"The  Judiciary  is  the  Nation's 
standing  army  in  defense  of  individ- 
ual freedom,  but  all  segments  or 
our  society— Government,  business, 
labor,  education— must  work  to  see 
that  the  individual  is  not  stifled." 


GOVERNMENT  APPEALS 

FREE  TRIAL  TRANSCRIPT 

DECISION 


The  Solicitor  General,  acting  on 
the  recommendation  of  the  Ad- 
ministrative Office,  has  filed  a 
certiorari  petition  in  the  Supreme 
Court  to  review  a  decision  giving 
indigent  federal  prisoners  the  right 
to  a  free  trial  transcript  for  possible 
use  in  preparing  petitions  for  post 
conviction  relief. 

The  decision  of  the  Court  of 
Appeals  for  the  Ninth  Circuit  in 
MacCollom  v.  United  States  (de- 
cided August  2,  1974),  held  that  an 
indigent  federal  prisoner,  who  had 
been  permitted  to  proceed  in  forma 
pauperis  for  the  purposes  of  his 
criminal  trial,  was  entitled  to  obtain 
a  transcript  of  his  trial  in  order  to 
assist  him  in  preparing  a  post  con- 
viction motion  under  28  U.S.C. 
§2255,  although  no  such  motion 
had  yet  been  filed  with  the  distrid 
court. 

By  a  two  to  one  vote,  the  Courl 
of  Appeals  departed  from  the 
precedent  requiring  a  particularizec 
showing  of  need  for  the  specific 
portion  of  the  transcript  requested 
The  Court  noted  that  28  U.S.C 
753(f)  authorizes  the  payment  b\ 
the  U.S.  from  appropriated  fund; 
of  the  fees  for  transcripts  furnishec 
in  proceedings  brought  undei 
section  2255  only  if  the  trial  judge 
or  a  circuit  judge  certifies  that  "the 
suit  or  appeal  is  not  frivolous  anc 
that  the  transcript  is  needed  t< 
decide  the  issue  presented  by  the 
suit  or  appeal."  It  did  not  hold  thi: 
section  unconstitutional  but  statec 
that  its  decision  in  this  case  "wouk 
simply  fill  a  constitutional  defici 
not  addressed  by  the  statute." 

In  its  recommendation  to  thi 
Department  of  Justice  tha 
certiorari  be  sought,  the  Adminis 
trative  Office  said  this  decision  ma> 
result  in  a  substantial  drain  on  thi 
appropriated  funds  of  the  Judician 
used  to  pay  transcript  expenditure 
for  indigent  persons  and  would  als< 
greatly  increase  the  demands  on  thi 
official  court  reporters  of  th 
federal  district  courts  for  the  prep 
aration  of  transcripts,  jlli 
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BILL  PROVIDING 

DEFENSE  ATTORNEYS  FOR 

JUDGES  IS  SUBMITTED 

Acting  upon  the  request  of  the 
Judicial  Conference  of  the  U.S.,  the 
Director  of  the  Administrative 
Office  of  U.S.  Courts  has  submitted 
legislation  to  Congress  providing  for 
the  defense  of  judges  and  judicial 
officers  sued  in  their  official  capaci- 
ties. The  litigation  expenses  would 
be  paid  to  private  attorneys  who 
acted  as  defense  counsel,  by  the 
Director  of  the  Administrative 
Office. 

In  a  letter  to  the  House  Speaker 
and  the  President  of  the  Senate 
accompanying  the  proposed  bill, 
the  Director  of  the  A.O.,  Rowland 
F.  Kirks,  said  that  "judges  and 
other  judicial  officers  are  generally 
represented  by  the  Department  of 
Justice.  .  .However,  there  are  cir- 
cumstances in  which  it  is  inappro- 
priate for  the  Department  of 
Justice  to  provide  such  representa- 
tion." 

As  an  example,  he  mentioned  a 
mandamus  suit  filed  by  the  Depart- 
ment   of    Justice   against   a   judge. 

The  proposed  bill  would  enable 
the  Judicial  Conference  to  establish 
criteria  and  an  administrative 
process  to  determine  when 
representation  should  be  furnished 
by  private  counsel  vis-a-vis  the 
Department  of  Justice,  and  to 
establish  standards  for  payment  of 
attorneys'  fees  and  litigation  costs 
in  appropriate  situations,  llfl 


HOUSE  APPROVES 
JUDICIARY  APPROPRIATIONS 

The  House  of  Representatives 
June  27  approved  H.R.  8121,  the 
bill  authorizing  judiciary  appropria- 
tions for  Fiscal  Year  1976  ending 
next  June  30  and  for  the  transition 
period  from  July  1  through  Sep- 
tember 30,  1976. 

Senate  action  on  the  bill  is  ex- 
pected shortly  since  hearings  were 
held  in  the  Senate  late  last  month. 

The  House  approved  the  full 
amount  requested  for  judicial  salar- 
ies, court-appointed  counsel,  juror 
fees,  and  salaries  and  expenses  for 
both  magistrates  and  bankruptcy 
referees. 

In  addition,  the  House  approved 
259  new  positions  including  16  dep- 
uty clerks  for  U.S.  District  Courts, 
nine  special  legal  staff  positions  for 
the  Ninth  Circuit,  nine  senior  staff 
law  clerks  for  the  U.S.  Courts  of 
Appeals  but  declined  to  approve  a 
request  for  nine  Deputy  Circuit 
Executives. 

With  respect  to  the  Administra- 
tive Office,  the  House  approved  29 
new  positions  and  also  provided 
that  funds  would  be  available  on  an 
annual  basis  for  42  positions  ap- 
proved in  the  second  supplemental 
appropriation  for  1975  to  imple- 
ment the  Speedy  Trial  Act. 

The  Federal  Judicial  Center  was 
granted  budget  authority  for  $6.4 
million  of  which  $2.4  million  has 
been  earmarked  for  COURTRAN 
II  operations. 

The  House  bill  also  includes 
$64  million  for  space  and  facili- 
ties and  $4,570,000  for  furniture 
and  furnishings. 
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Appointments 

Anthony  M.  Kennedy,  U.S.  Circuit 
Judge,  CA-9,  May  30 
Dick  Yin  Wong,  U.S.  District  Judge, 
D.Hawaii,  May  30 


Nomination 

Phil  M.  McNagy,  Jr.,  U.S.  District 
Judge,     N.D.     Indiana,     June     24 

Elevation 

William  B.  Jones,  Chief  Judge,  U.S. 
District  Court,District  of  Columbia, 
July  14 

Nomination 

Richard  D.  Rogers,  U.S.  District 
Judge,   District  of  Kansas,  July  11 

Resignation 

James  A.  Comiskey,  U.S.  District 
Judge,    E.D.    Louisiana,    June    15 

Death 

Thomas    W.     Swan,     U.S.    Circuit 
Judge,  CA-2,  July  13 
Walter     H.     Hodge,     U.S.    District 
Judge,  District  of  Alaska,  July  12 


calendar 

Aug.  4-5  Judicial  Conference  Jury 
Committee,  Lake  Placid, 
N.Y. 

Aug.  12-14  Judicial  Conference  Re- 
view Committee,  Hilton 
Head,  S.C. 

Aug.  13-14  Judicial  Conference  Ad- 
visory Committee  on  Judi- 
cial Activities,  Hilton  Head, 
S.C. 

Aug.  14-15  Judicial  Conference 
Budget  Committee,  Wash- 
ington, D.C. 

Aug.    15  Judicial  Conference  Joint 
Committee  on  Judicial 
Code,  Hilton  Head,  S.C. 
September  9    Third  Circuit  Judicial 
Conference,  Philadelphia, 
Pennsylvania 

September  10-11  Second  Circuit 
Judicial  Conference,  Buck 
Hill  Falls,  Pennsylvania 

Sept.  25-26  Judicial  Conference  of 
The  United  States,  Washing- 
ton, D.C.(Note  date  changed) 
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NINTH  CIRCUIT  CONSIDERS 
REORGANIZING  ITS  CIRCUIT  CONFERENCE 


In  1974  Chief  Judge  Richard  H.  Chambers  appointed  a  Committee  on 
leorganization  of  the  Circuit  Conference  and  Conference  Committees 
nd  directed  the  members  to  study  the  Circuit's  Annual  Conference  and 
jggest  possible  methods  to  improve  its  purposes,  content  and  operation. 

The  Committee  held  hearings  in  Seattle,  Los  Angeles,  Phoenix,  and  San 
rancisco  to  hear  the  views  of  judges,  private  and  government  lawyers  and 
iw  school  deans.  In  addition,  a  questionnaire  was  sent  to  former  partici- 
ants  and  over  one  hundred  returned  them  with  detailed  responses. 

At  the  Ninth  Circuit  Conference  The    Committee    said    that    the 

eld  last  month  the  Committee  re-       Conference  "has  fulfilled  its  statu- 


>ased  its  preliminary  report  and 
alicited  comments  from  attendees, 
ifter  reviewing  the  history  of  the 
ircuit  Conference  concept,  the 
ommittee  found  that  there  were 
iree  broad  and  interdependent 
urposes:  administration,  educa- 
on,  and  social  exchange.  However, 
ie  Committee  found  that  most 
uestions  of  judicial  administration 
s  well  as  important  areas  of  judi- 
ial  education  are  relegated  to  the 
rief  edges  of  the  Conference  while 
ie  social  purpose,  at  the  present 
me,  appearedlo^ojrj^^y 


tory  purpose  only  partially  and 
sporadically.  The  reason  for  this 
failure  is  that  the  part  the  Circuit 
Conference  is  to  play  in  the  con- 
tinuing effort  to  improve  the  ad- 
ministration of  justice  in  the  federal 
courts  of  the  Circuit  has  not  been 
kept  clearly  in  mind  in  the  organi- 
zation of  the  Conference,  in  the 
representation  and  participation  of 
the  Bar,  and  in  the  determination 
of  program  content." 

In      addition,     the     Committee 

found  that  the  Circuit  Conference 

has  been  deficient  in:  (1)  the  rela- 

(SEE  NINTH  CIRCUIT  pg.  2) 


PROJECTS  AND  PLANNING 

UNDERWAY  FOR  THE 

JUDICIARY'S  PARTICIPATION 

IN  THE  BICENTENNIAL 

CELEBRATION 

Several  twenty-six  minute  films 
dramatizing  the  role  of  the  federal 
courts  in  the  formative  years  of 
American  life,  and  books  and  bro- 
chures outlining  the  history  and 
functioning  of  all  branches  of  the 
national  judicial  system,  will  be 
part  of  the  Judiciary's  celebration 
of  the  Bicentennial. 

Co-Chairmen  of  the  Bicentennial 

Committee       are       Chief      Judge 

Clement  F.  Haynsworth,  Jr.,  (CA-4) 

and  Chief  Judge  Edward  J.  Devitt 

(SEE  BICENTENNIAL  Pg.  8) 

MThis  issue  contains  a  summary 
of  significant  opinions  decided 
by  the  Supreme  Court  of  the 
United  States  during  the  October 
Term,  1974.   (See  pg.  3) 
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EU.65-A  PRESIDENT  FORD  SIGNS  PAY  BILL 

On  August  9,  President  Ford  signed  legislation  which  will  increase  the  salaries  of  all  federal  judges,  senior  executives  of  all 
three  branches  of  government,  and  all  other  employees  covered  by  the  federal  pay  comparability  act. 

The  amount  of  the  increase  has  not  yet  been  set  but  is  expected  to  range  from  a  low  of  5%  to  a  high  of  8.66%.  The 
increase  is  effective  October  1. 

The  Director  of  the  Administrative  Office  of  U.S.  Courts  will  inform  judges  and  other  members  of  the  federal  judiciary  of 
the  exact  amount  of  the  pay  increase  when  the  information  is  available. 

On  August  29,  President  Ford  asked  Congress  to  restrict  the  amount  of  the  pay  increase  to  5%.  He  told  Congress,  "The 
size  of  the  proposed  pay  raise  must  be  temporarily  restrained  for  the  economic  well-being  of  the  nation." 


I 
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tionship  of  the  Circuit  Conference 
to  the  Circuit  Council  and  the  Judi- 
cial Conference  of  the  United 
States;  (2)  the  role  of  the  District 
Court  Judges  in  the  Conference; 
and  (3)  the  role  of  the  Bar  in  the 
Conference. 

The  report  pointed  out  that  the 
Circuit  Conference  should  play  a 
"deliberative  and  advisory  role" 
with  respect  to  the  Circuit  Council. 
However,  the  Committee  found 
that  the  functions  of  the  Circuit 
Conference  in  relation  to  the  Cir- 
cuit Council  have  been  almost 
totally  ignored. 

Turning  to  the  role  of  the  Dis- 
trict Court  Judges  in  the  Confer- 
ence, the  Committee  said  that  the 
Circuit  Conference  presents  a 
unique  opportunity  for  useful  ex- 
change among  District  Judges,  and 
between  them  and  the  other  ele- 
ments of  the  administrative  machin- 
ery of  the  courts  (the  Judicial  Con- 
ference of  the  United  States  and 
the  Circuit  Council),  as  well  as  the 
Federal  Judicial  Center  and  the 
Administrative  Office. 

The  Committee  found  that  there 
was  little  recognition  of  the  role 
that  should  be  played  in  the  Judi- 
cial Conference  by  the  Bar  of  the 
Circuit  and  that  the  lawyer- 
delegates  have  not  served  as  a  con- 
duit of  information  from  the  Bar  to 
the  Conference  on  the  state  of  the 
judiciary  in  their  districts. 

The  Committee  recommended 
that  steps  be  taken  to  make  sure 
that  the  lawyer-delegates  perform 
their  intended  function  of  inform- 
ing the  judges  of  deficiencies  of  the 
operations  of  the  courts  of  the  Cir- 
cuit. 

Composition  of  the  Conference 

The  Committee  closely  analyzed 
the  composition  of  the  Ninth  Cir- 
cuit's 1974  Conference  and  found 
that  Rule  16  of  the  Rules  of  the 
Ninth  Circuit,  which  establishes  the 
categories  of  invitees  to  the  Circuit 
Conference,  "does  not  necessarily 
produce  lawyer-delegates  who 
either  actively  participate  or  repre- 
sent the  Bar  of  the  Circuit 


[T]  oo  frequently,  a  Judge's  choice 
of  a  lawyer-delegate  has  resulted 
from  social  and  personal  considera- 
tions unconnected  with  whether 
the  invitee  had  contributions  to 
make  or  interests  relevant  to  the 
purpose  of  the  Conference." 

The    Committee    recommended 
that  the  size  of  the  Conference  be 
reduced  and  that  the  present  3  to  1 
ratio  should  be  limited  to  one  non- 
judicial invitee  to  each  Judge  in  the 
hope   that   this  would   produce  a 
more    conducive    environment    in 
which   exchanges  between  lawyers 
and  judges  could  take  place.  The 
Committee        also        recommends 
severely  limiting  the  number  of  spe- 
cial guests  who  are  invited  primarily 
as  a  matter  of  courtesy  and  com- 
pletely   eliminating   representatives 
from  State  Bar  Associations  since 
their  role  has  been  purely  ceremo- 
nial.   In   addition,   the   number   of 
representatives  from  accredited  law 
schools  should  be  cut.  In  deciding 
who  should  attend  the  Conference, 
the       Committee       recommended 
"three   indispensable  requirements: 

(1)  that  the  prospective  delegate  be 
involved  in  federal  practice  to  some 
degree;  (2)  that  the  delegate  be  in- 
terested in  the  purposes  and  work 
of  the  Conference;  (3)  and  that  the 
delegate  be  willing  and  able  actively 
to    contribute  to  that  end."   The 
Committee   recommended    a  selec- 
tion     mechanism      for      choosing 
lawyer-delegates.    This   mechanism 
would  utilize  local  Bar  Associations 
within   each   district  which  would 
nominate  candidates  from  which  a 
Committee    of   local  judges  could 
then    select    the    lawyer-delegates. 
The   Committee   thought   it  might 
also   prove  productive  to  consider 
inviting  members  of  non-legal  pro- 
fessions to  attend  the  Conference 
as    non-voting   participants.   "Such 
attendance  should  help  avoid  cer- 
tain forms  of  intellectual  inbreeding 
as  well  as  add  a  more  worldly  flavor 
to    the    conference.    Accountants, 
psychiatrists,    psychologists,  crimi- 
nologists, social  workers,  rehabilita- 
tion specialists  and  members  of  the 
working  press  could  add  a  refresh- 


ing dimension  to  discussions  of  vari 
ous  subjects." 

Program  Agenda 
After  reviewing  what  the  othe 
Judicial  Circuits  follow  as  thei 
Conference  agendas,  the  Committe 
recommended  that  a  joint  executiv 
session  of  Circuit  and  Distrk 
Judges  be  held  on  the  first  day  c 
the  Conference  since  it  provides 
"forum  where  the  judges  can  ei 
gage  in  a  frank  and  open  exchanc 
of  ideas  and  experience  in  an  info 
mal  atmosphere." 

The  Committee  also  recor 
mended  that  the  organization  < 
the  Conference  be  streamlined  t 
eliminating  the  District  Judge 
seminar  and  by  integrating  the  to 
ics  which  would  normally  appe 
on  the  District  Judges  semin 
agenda  into  the  general  program  i 
the  Conference. 

Beginning  on  the  second  day 
the  Conference  a  two-day  genei 
session  would  start  and  this  sessi< 
would  include  subject  matter  sorr 
what  broader  than  that  cover 
during  the  executive  session.  T 
Committee  recommended  that  si 
ject  matter  "should  be  chosen  1 
its  topicality,  liveliness,  and  re 
vance  to  daily  federal  practice." 

Of  special  value  to  the  parti 
pants  might  be  an  annual  presen 
tion  of  the  following:  (a)  A  co 
prehensive  review  of  United  Sta 
Supreme  Court  decisions;  (b) 
comprehensive  review  and  critiq 
of  Ninth  Circuit  decisions;  (c)  1 
most  currently  litigated  appell. 
issue  facing  the  Circuit  Court; 
the  most  currently  litigated  ti 
issue  .  .  .  facing  the  District  Coui 
After  reviewing  the  various  alter 
tive  suggestions  concerning 
duration  of  the  Conference 
Committee  said  that  the  m 
attractive  alternative  is  a  three-c 
Conference  consisting  of  b< 
morning  and  afternoon  sessions. 

Leadership  Organizations 

The    Committee    recommend 

(1)    a  single  Executive  Commil 

should  be  in  charge  of  all  phase; 

the    Conference;    (2)    each   of 

(SEE  NINTH  CIRCUIT  p 


SUPREME  COURT  COMPLETES 
SIGNIFICANT  TERM 

The  Supreme  Court  on  June  30, 
jmpleted  one  of  its  busiest  terms 
i  history  with  123  signed  opinions. 

Here  are  capsule  summaries  of 
le  Court's  decisions  which  are  of 
lajor  interest  to  members  of  the 
diciary.  They  were  prepared  by 
e  General  Counsel's  Office  of 
e  Administrative  Office  of  U.S. 
jurts. 

Gonzalez  v.  Automatic  Employees  Credit 
Union,  419  U.S.  90  (December  1974) 

Rejecting  a  literal  reading  of  28  U.S.C 
1253  which  provides  a  right  of  appeal  to  the 
preme  Court  from  the  grant  or  denial  of  an 
unction  in  any  civil  action  by  a  three-judge 
itrict  court,  the  Supreme  Court  held  that 
/hen  a  three-judge  court  denies  a  plaintiff 
unctive  relief  on  grounds  which,  if  sound, 
>uld  have  justified  dissolution  of  the  court  as 

that  plaintiff,  or  a  refusal  to  request  the  con- 
ition  of  a  three-judge  court  ab  initio,  review 

the  denial  is  available  only  in  the  court  of 
peals."  In  this  case  where  the  District  Court 
d  dismissed  an  injunctive  suit  claiming  the 
constitutionality  of  certain  Illinois  car  repos- 
sion  laws,  for  lack  of  the  plaintiff's  standing 

sue,  appeal  properly  was  to  the  court  of 
peals  rather  than  the  Supreme  Court.  In  dicta 
!  Court  praised  the  virtues  of  a  rule  which 
iuld  require  that  any  resolution  of  a  suit  by  a 
ee-judge  District  Court  on  grounds  other 
in  the  constitutional  merits  of  the  case  be 
Dealed  first  to  the  courts  of  appeals  and  not 
ectly  to  the  Supreme  Court.  This  rule  was 
er  adopted  by  the  Court  in  a  per  curiam 
inion,  MTM,  Inc.  v.  Bexley,  (1975). 

Cantrell  v.  Forest  City  Publishing  Co. 
419  U.S.  245  (December  1974) 

In  a  diversity  suit  against  a  newspaper 
blisher  and  reporter  for  invasion  of  privacy 
der  a  "false-light"  theory,  the  Supreme  Court 
tinguished  between  the  standard  of  "actual 
il ice,"  which  focuses  on  the  truth  or  falsity 

the  material  published  and  which  must  be 
ablished  before  a  state  may  constitutionally 
•mit  public  officials  to  recover  for  libel,  and 
it  of  "common  law  malice,"  which  focuses 

the  attitude  or  ill-will  of  the  defendant  to 
i  plaintiff  and  his  rights  and  which  is  gener- 
/  required  under  state  tort  law  to  support  an 
ard  of  punitive  damages  for  invasion  of  pri- 
:y-  Thus,  the  Court  in  this  case  upheld  recov- 
1  by  a  family  about  which  a  misleading  and 
>e  article  had  been  written  where  there  was 
iof  of  "actual  malice"  yet  affirmed  the  trial 
irt's  denial  of  punitive  damages  because  of 
1  lack  of  proof  of  "common  law  malice." 

Schick  v.  Reed,  Chairman,  U.S.  Board  of 
Parole,  419  U.S.  256  (December  1974) 

Petitioner  who  had  been  sentenced  to  death 
a  court-martial  for  murder  brought  suit  to 


challenge  the  Presidential  commutation  of  his 
sentence  to  life  imprisonment  without  oppor- 
tunity of  parole,  under  which  he  had  already 
served  twenty  years.  The  Supreme  Court  found 
that  the  presidential  pardoning  power  encom- 
passes the  power  to  commute  sentences  on  con- 
ditions which  do  not  in  themselves  offend  the 
Constitution,  but  which  are  not  specifically 
provided  for  by  statute.  Furthermore  the  Court 
held  over  dissent  that  the  plenary  pardoning 
power  is  not  limited  by  the  Court's  subsequent 
decision  in  Furman  v.  Georgia,  408  U.S.  238 
(1972),  invalidating  the  death  penalty. 

Jackson  v.  Metropolitan  Edison  Co. 
419  U.S.  435  (December  1974) 

A  heavily  regulated  public  utility  with  a 
partial  monopoly  of  electrical  service  which 
terminates  service  to  a  consumer,  allegedly 
without  notice  or  a  hearing,  is  not  involved  in 
state  action  sufficient  to  entitle  the  plaintiff  to 
a  federal  cause  of  action  under  42  U.S.C. 
§1983,  the  Civil  Rights  Act  of  1871,  for  a 
claimed  deprivation  of  property  without  due 
process  of  law  under  the  Fourteenth  Amend- 
ment. 

Maness  v.  Meyers 
419  U.S.  449  (January  1975) 

A  lawyer  is  not  subject  to  the  penalty  of 
contempt  for  advising  his  client,  during  the  trial 
of  a  civil  case,  to  refuse  on  Fifth  Amendment 
grounds  to  produce  material  demanded  by  a 
subpoena  duces  tecum,  when  the  lawyer 
believes  in  good  faith  that  the  material  may 
tend  to  incriminate  his  client.  The  Court  noted 
that  pre-compliance  review  is  appropriate  where 
the  privilege  against  self-incrimination  is  in- 
volved, and  where  no  other  remedy  may  be  ade- 
quate once  such  possibly  incriminating  evidence 
is  released. 

Schlesinger  v.  Ballard 
419  U.S.  498  (January  1975) 

The  Supreme  Court,  applying  a  rational 
state  interest  test,  held  that  military  mandatory 
discharge  provisions,  which  provide  that  women 
officers  may  serve  13  years  without  promotion 
before  discharge  whereas  men  are  limited  to 
nine  years  service  without  promotion,  are  not  a 
denial  of  equal  protection  or  due  process.  The 
legislative  classification  is  rationally  based  on 
the  fact  that  male  and  female  line  officers  in 
the  Navy  are  not  similarly  situated  in  that 
women  have  less  opportunity  than  men  for  pro- 
motion because  of  little  exposure  to  combat 
or  sea  duty. 

Taylor  v.  Louisiana 
419  U.S.  522  (January  1975) 

The  Supreme  Court,  recognizing  the  stand- 
ing of  a  male  defendant  to  challenge  a  state 
conviction  on  the  basis  that  women  were  sys- 
tematically excluded  from  state  jury  panels, 
struck  down  Louisiana's  constitutional  and 
statutory  requirements  that  a  woman  automati- 
cally be  excluded  from  jury  service  unless  she 
has  filed  previously  a  written  declaration  of  her 
willingness    to    serve.    The    Sixth    Amendment 


right  to  trial  by  jury  includes  the  right  to  have 
the  pool  of  people  from  which  petit  jurors  are 
selected  reasonably  representative  of  the  com- 
munity and  not  exclusive  of  distinctive  groups 
in  such  community  In  a  subsequent  case, 
Daniel  v.  Louisiana,  420  U.S.  31  (January 
1975)  this  opinion  was  denied  retroactivity 

Cousins  v.  Wigoda 

419  U.S.  477  (January  1975) 

The  Supreme  Court  here  held  that  the  con- 
vention of  a  national  political  party  is  the 
proper  forum  for  determining  intra-party  dis- 
putes as  to  which  state  delegates  should  be 
seated  and  that  it  was  thus  improper  for  a  state 
court  to  compel  a  national  party  association  to 
seat  certain  delegates. 

Goss  v.  Lopez 
419  U.S.  465  (January  1975) 

Students  facing  temporary  suspension  of  at 
least  10  days  for  misconduct  from  a  public 
school  have  property  and  liberty  interests  that 
qualify  for  protection  under  the  Fourteenth 
Amendment's  Due  Process  Clause.  The  Court 
found  that  a  student  has  a  legitimate  entitle- 
ment to  a  public  education  which  cannot  be 
arbitrarily  deprived  him  without  minimum  pro- 
cedures, which  include  notice  to  the  student  of 
the  charges  made  and,  if  he  denies  them,  an  ex- 
planation of  the  evidence  against  him  as  well  as 
an  opportunity  to  present  his  version.  These 
procedures  should,  unless  the  student's  pres- 
ence endangers  persons  or  property  or  disrupts 
the  academic  process,  precede  the  student's 
removal.  The  elaborateness  or  formality  of  the 
hearing  provided  should  be  tailored  to  the  cir- 
cumstances and  interests  involved  in  each  situa- 
tion. 

North  Georgia  Finishing  Inc.,  v.  Di-Chem,  Inc. 
419  U.S.  601  (January  1975) 

The  Georgia  statutory  procedure  of  permit- 
ting writs  of  garnishment  to  be  issued  in  pend- 
ing suits  upon  conclusory  allegations  made  by 
the  plaintiff  or  his  attorney  of  anticipated  loss, 
thereby  depriving  the  defendant  of  the  use  of 
his  property  pending  trial  unless  he  files  a  bond, 
where  no  provision  for  an  early  hearing  is  made, 
violates  the  Due  Process  Clause  of  the  Four- 
teenth Amendment.  Indeed  this  violation  exists 
whether  the  defendant  be  a  consumer  or  a  cor- 
porate party  of  bargaining  power  equal  to  that 
of  the  garnishee. 

Chapman  v.  Meier 

420  U.S.  1  (January  1975) 

In  this  case  the  Supreme  Court  in  vacating 
a  court-approved  districting  plan  reiterated  the 
view  that  multimember  districts  should  not  be 
imposed  upon  a  state  in  a  legislative  apportion- 
ment case  unless  there  exists  persuasive  reasons, 
such  as  traditional  state  policy,  to  justify  such 
districts.  In  addition  the  Court  found  that  a 
population  variance  of  20%  between  the  largest 
and  smallest  districts  under  the  challenged  Dis- 
trict Court  plan  violated  the  one-man  one-vote 
doctrine   and   was   not  justified  by  historically 
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significant  state  policy  or  unique  features. 
Noteworthy  in  this  case  is  the  Court's  clarifica- 
tion of  the  responsibility  of  a  District  Court 
when  it  undertakes  to  reapportion.  The  Court 
stated  "it  is  the  reapportioning  court's  responsi- 
bility to  articulate  precisely  why  a  plan  of 
single-member  districts  with  a  minimal  popula- 
tion variance  cannot  be  adopted." 

Train,  Administrator,  EPA  v.  City  of 
New  York,  420  U.S.  35  (February  1975) 

The  presidential  impoundment  of  federal 
funds  to  be  allotted  for  municipal  sewers  and 
sewage  treatment  works  under  Title  II  of  the 
Federal  Water  Pollution  Control  Act  Amend- 
ments of  1972  was  held  to  be  unauthorized  and 
contrary  to  congressional  intent  in  providing  in 
§205(a)  of  Title  II  that  the  sums  authorized  to 
be  appropriate  shall  be  allotted  by  EPA. 

Emporium  Capwell  Co.  v. 

Western  Addition  Community  Org. 

420  U.S.  50  (February  1975) 

Although  national  labor  policy  greatly 
accords  the  highest  priority  to  non- 
discriminatory employment  practices,  the 
National  Labor  Relations  Act  was  held  not  to 
protect  concerted  activity  by  minority  employ- 
ees, who  picketed  their  employer's  store,  to 
bargain  with  their  employer  over  issues  of  em- 
ployment discrimination,  thereby  bypassing 
their  union  which  had  initiated  its  contract 
grievance  procedure  with  the  employer  over  the 
employee's  complaints. 

Gerstein  v.  Pugh 
420  U.S.  103  (February  1975) 

A  person  arrested  and  held  for  trial  under  a 
prosecutor's  information  is  constitutionally  en- 
titled to  a  judicial  determination  of  probable 
cause  before  or  promptly  after  arrest  in  order 
to  be  subjected  to  any  significant  pretrial 
restraint  of  liberty.  Accordingly,  the  Court 
determined  that  Florida  procedures  by  which  a 
person  could  be  arrested  without  a  warrant, 
charged  by  information  and  then  jailed  with- 
out a  judicial  determination  of  probable  cause 
were  unconstitutional.  The  judicial  probable 
cause  determination,  however,  need  not  be  a 
formalized  adversary  proceeding  and  need  not 
require  that  appointed  counsel  be  provided  the 
accused. 

The  Court  additionally  noted  that,  while  a 
detained  person  may  challenge  the  existence  of 
probable  cause  for  his  confinement,  a  convic- 
tion thereafter  obtained  will  not  be  vacated  for 
that  reason. 

Drope  v.  Missouri 
420  U.S.  163  (February  1975) 

A  unanimous  Supreme  Court  found  that  the 
failure  of  a  trial  court  to  order  a  psychiatric 
evaluation  or  make  further  inquiry  on  the  ques- 
tion of  a  defendant's  competence  to  stand  trial, 
where  there  was  some  evidence  of  incompe- 
tence revealed  in  a  pretrial  psychiatrist's  report 
and  in  the  irrational  conduct  of  the  defendant 
during  the  trial,  violated  the  defendant's  right 
to  a  fair  trial. 


NLRB  v.  Weingarten,  Inc. 
420  U.S.  251  (February  1975) 

An  employer's  denial  of  an  employee's 
request  to  have  her  union  representative  pres- 
ent at  an  investigative  interview  regarding  thefts 
from  the  employer  which  might  result  in  disci- 
plinary action  constitutes  an  unfair  labor  prac- 
tice prohibited  under  the  National  Labor  Rela- 
tions Act. 

Lefkowitz  v.  Newsome 
420  U.S.  293  (February  1975) 

A  state  prisoner's  right  to  federal  habeas 
corpus  relief  is  not  precluded  even  though  he 
pleaded  quilty  at  the  trial  of  the  charges  against 
him,  if  the  state  itself  permits  a  defendant  to 
raise  certain  constitutional  challenges  on  appeal 
from  a  conviction  based  on  a  guilty  plea. 

United  States  v.  Biceglia 
420  U.S.  141  (February  1975) 

The  Internal  Revenue  Service  has  authority, 
says  the  Supreme  Court,  to  issue  a  "John  Doe" 
summons  to  a  bank  or  other  depository  to  dis- 
cover the  identity  of  a  person  who  has  had 
bank  transactions  suggesting  possible  liability 
for  unpaid  taxes. 

United  States  v.  Wilson 
420  U.S.  332  (February  1975) 

The  double  jeopardy  clause  does  not  pre- 
vent the  Government  from  appealing  a  trial 
court's  disposition  of  a  post-verdict  motion 
favorable  to  the  defendant  but  which  does  not 
subject  the  defendant  to  a  new  trial.  In  this  case 
after  a  jury  verdict  of  guilty  the  District  Court 
granted  dismissal  of  the  indictment  for  inordi- 
nate delay  between  the  time  of  the  offense  and 
the  indictment.  The  Supreme  Court  here  held 
that  the  Government  had  a  right  to  have  such 
dismissal  reviewed  by  the  courts  of  appeals  be- 
cause in  any  event  no  new  trial  of  the  defen- 
dant would  be  necessitated. 

United  States  v.  Jenkins 
420  U.S.  358  (February  1975) 

The  double  jeopardy  clause  precludes  the 
Government  from  appealing  a  District  Court 
"dismissal"  of  an  indictment  and  "discharge" 
of  a  defendant  following  a  bench  trial  even 
where  it  is  unclear  whether  the  District  Court 
resolved  the  issues  of  fact  in  favor  of  the 
defendant.  If  the  Government  were  to  prevail 
on  appeal,  further  evidentiary  proceedings 
going  to  the  elements  of  the  offense  charged 
would  be  required. 

Serf  ass  v.  United  States 
420  U.S.  377  (March  1975) 

A  government  appeal  is  proper  from  a  pre- 
trial order  dismissing  an  indictment  where  no 
trial,  in  the  sense  of  adducing  evidence,  had 
begun  and  thus  no  jeopardy  had  attached. 

Wood  v.  Strickland 
420  U.S.  308  (February  1975) 

In  this  case  the  Supreme  Court  found  that 
public  school  officials  are  entitled  to  a  qualified 


good-faith  immunity  from  liability  for  damages 
for  violating  a  student's  constitutional  rights. 
They  are  liable,  however,  if  they  take  actions! 
within  the  scope  of  their  responsibilities  which 
they  know  or  should  know  violate  a  student's 
constitutional  rights,  or  they  act  with  a  mali- 
cious intention  to  deprive  a  student  of  his 
rights.  Good  faith  on  the  part  of  the  school 
official  will  preclude  the  recovery  of  compensa- 
tory damages  against  him. 


Cox  Broadcasting  Corp.  v.  Cohn 
420  U.S.  469  (March  1975) 

A  newscaster's  publication  of  a  deceaset 
rape  victim's  name,  found  among  official  cour 
records  related  to  the  ensuing  trial,  violated  i 
Georgia  statute  making  it  a  misdemeanor  t( 
reveal  the  victim's  name.  In  a  suit  for  invasioi 
of  privacy  brought  by  the  victim's  father  th 
Georgia  Courts  held  that  a  rape  victim's  nam 
was  not  a  matter  of  public  concern  and  that  th 
statute  was  a  legitimate  limitation  on  the  Fir< 
Amendment's  right  of  free  speech. 

The  Supreme  Court  reversed.  A  state  cai 
not,  consistent  with  the  right  of  freedom  c 
expression,  impose  sanctions  on  the  public: 
tion  of  information  obtained  from  judici; 
records  open  to  public  inspection.  The  commi 
sion  of  a  crime,  prosecutions  thereby  resultin 
and  related  judicial  proceedings  are  matters  < 
public  concern  which  the  press  has  the  respons 
bility  to  report.  Thus,  the  right  of  privacy 
limited  by  the  public's  right  to  know  and  tl 
press's  right  to  publish  matters  of  public  reco 
and  of  public  concern. 


Burns,  Commissioner  v.  Alcala 
420  U.S.  575  (March  1975) 

The  term  "dependent  child"  under  the  f< 
erally  sponsored  program  of  Aid  to  Famil 
with  Dependent  Children  (AFDC)  does  not 
elude  unborn  children  so  that  states  receiv 
Federal  funds  are  not  required  to  offer  welf 
benefits  to  pregnant  women  for  their  unbl 
children. 


Southeastern  Promotions  Ltd.,  v.  Conrad 
420  U.S.  546  (March  1975) 

A  municipality's  denial  of  the  use  of  a  p 
lie  theatre  for  a  musical  production  based  on 
content  constitutes  prior  restraint  tolera 
only  where  the  censor  has  the  burden  of  init 
ing  judicial  proceedings  and  of  showing  that 
material  is  unprotected  speech.  Furthermc 
any  restraint  imposed  before  judicial  'ev 
must  be  brief  and  done  only  to  preserve 
status  quo.  Judicial  determination  must 
assured.  Here  the  refusal  of  the  use  of  a  pu 
theatre  for  a  showing  of  "Hair"  was  not  s 
guarded  by  the  requisite  procedures,  and 
producer's  First  Amendment  rights  of  exp 
sion  through  drama  were  violated. 
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RESTRAINING  THE  LAWYERS 


BY  JOSEPH  KRAFT 


A  becoming  modesty  characterizes 
the  spirit  of  the  Supreme  Court  as  it 
reaches  the  end  of  another  term.  Spe- 
cial arrangements  have  apparently 
been  made  to  remove  public  doubts 
that  the  uncertain  health  of  Justice 
William  Douglas  may  be  playing  a  deci- 
sive role  in  the  work  of  the  court. 

The  major  decisions  have  been 
dominated  by  a  sense  that  the  legal 
process  is  an  exceedingly  imperfect  in- 
strument for  settling  acute  social  prob- 
lems. It  is  entirely  fitting  that  the  last 
day  of  this  term  saw  a  decision  to  up- 
hold the  right  of  defendants  not  to 
have  a  lawyer. 

The  arrangements  made  with  re- 
spect to  Justice  Douglas  are  a  matter 
of  surmise.  It  is  known  that  he  suf- 
fered a  stroke  and  has  been  receiving 
therapy  in  New  York.  It  is  also  known 
that  he  has  participated  in  many  deci- 
sions since  his  illness. 

But  there  has  been  no  5  to  4  deci- 
sion in  which  Justice  Douglas  voted 
with  the  majority.  An  unusually  large 
number  of  cases,  including  one  testing 
the  death  penalty,  have  been  held  over 
for  reargument  next  term.  It  seems 
clear  that  the  Justices  have  an  under- 
standing whereby  they  will  postpone 
any  decisions  in  which  Justice  Douglas 
would  be  the  swing  vote. 

The  philosophical  tone  of  the  court 
is  in  keeping  with  that  commonsensi- 
cal,  collegial  decision.  In  the  term  now 
ending  significant  decisions  were  ren- 
dered in  two  areas  of  acute  social  con- 
flict-the  environment  and  civil  rights. 


The  environmental  issue  came  to 
the  surface  in  the  Alyeska  case.  The 
wilderness  Society  and  some  other 
environmental  groups  won  an  injunc- 
tion against  the  consortium  known  as 
the  Alyeska  Service  Co.,  which  is 
building  the  Alaska  Pipeline.  The  Con- 
sortium was  required  to  get  an  envi- 
ronmental permit  before  proceeding 
with  construction. 

The  environmental  groups  then 
sought,  and  were  granted  in  the  lower 
courts,  a  ruling  which  obliged  Alyeska 
to  pay  their  legal  fees.  The  basis  for 
that  claim,  which  goes  against  a  gen- 
eral rule  that  does  not  accord  legal  fees 
to  winning  parties,  was  that  the  envi- 
ronmentalists were  acting  as  lawyers 
for  the  public  interest. 

The  Supreme  Court  rejected  that 
argument  in  a  5-2  decision.  The  major- 
ity felt  that  the  claim  of  the  environ- 
mentalists to  represent  the  public 
interest  had  to  be  validated  by  the 
Congress,  not  the  courts.  "It  appears 
to  us  that  the  rule  suggested  here," 
Justice  Bryon  White  wrote  in  the 
majority  opinion,  "would  make  major 
inroads  on  a  policy  matter  that  Con- 
gress has  reserved  for  itself." 

The  civil  rights  issue  came  to  the 
surface  in  the  Richmond  annexation 
case.  In  1970,  the  city  of  Richmond, 
Va.,  annexed  the  adjacent  town  of 
Chesterfield.  As  one  result,  the  propor- 
tion of  blacks  in  Richmond  was 
reduced  52  percent  to  42  per  cent. 

The  annexation  was  questioned  by 
civil  rights  groups  on  the  grounds  that 
it  was  designed  to  dilute  the  black 
majority  in  Richmond  and  was  there- 


fore an  infringement  of  the  right  to 
vote.  The  Supreme  Court  sent  that 
case  back  to  the  lower  courts  for  fur- 
ther hearings  on  the  facts. 

But  the  majority  strongly  ques- 
tioned the  plaintiffs  arguments  that 
denial  of  majority  status  in  the  city 
was  denial  of  the  right  to  vote.  The  5-3 
decision  against,  written  by  Justice 
White,  stipulated  that  "a  reduction  of 
a  racial  group's  relative  political 
strength  in  the  community  does  not 
always  deny  or  abridge  the  right  to 
vote." 

The  upshot  of  the  decisions  is  to 
apply  a  gentle  braking  action  against  a 
development  which  has  been  accelerat- 
ing for  the  past  few  years.  Reform 
groups  egged  on  by  activist  lawyers 
have  been  using  the  courts  to  enforce 
social  actions  which  they  could  not 
push  past  duly  elected  bodies. 

But  the  fact  is  that  the  court  sys- 
tem does  not  offer  a  good  way  to  set- 
tle basic  social  issues.  Judges  and  law- 
yers are  poorly  equipped  to  draw 
school  districts  and  figure  out  the  right 
trade-off  between  the  interest  in  cheap 
power  and  the  interest  in  clean  air. 

Not  only  because  they  lack  the 
technical  knowledge.  The  true  dis- 
qualification is  that  lawyers  are  highly 
mobile  individuals  who  tend  to  work 
in  very  small  groups,  if  not  in  isola- 
tion. They  are  the  last  people  to  try  to 
figure  out  arrangements  whereby  large 
groups  bound  together  in  collegial  rela- 
tions live  together.  So  it  is  fine  to  have 
the  Supreme  Court  applying  some  re- 
straints, and  it  would  be  better  still  if 
the  lawyers  restrained  themselves. 
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SUPREME  COURT  HISTORICAL 

SOCIETY  TRUSTEES  NAME 

BOARD  OF  DIRECTORS 

The  newly  formed  Supreme 
Court  Historical  Society  announced 
August  4  that  donors  thus  far  have 
contributed  $142,000  toward  the 
group's  varied  objectives. 

To  date  the  largest  contribution 
has  come  from  Mrs.  Gwendolyn  D. 
Cafritz  who  made  the  grant  in 
behalf  of  the  Morris  and 
Gwendolyn  Cafritz  Foundation. 

Following  is  a  statement  by  Mrs. 
Elizabeth  Hughes  Gossett,  daughter 
of  the  late  Chief  Justice  Charles 
Evans  Hughes,  and  recently  elected 
as  the  first  President  of  the  Society. 
"I  am  happy  to  report  that  our 
initial  invitation  of  support  for  the 
Supreme  Court  Historical  Society 
has  brought  in  $142,000  in  life  and 
annual  memberships  from  friends  in 
the  judicial,  legal,  academic  and 
other  walks  of  our  national  life. 

"I  am  especially  pleased  to 
announce  the  contribution  from 
the  Morris  and  Gwendolyn  Cafritz 
Foundation  of  $125,000  making 
Mrs.  Cafritz  first  of  the  Benefactors 
of  the  Society,  and  a  life  member. 
Mrs.  Cafritz's  generous  donation 
has  made  possible  the  establishment 
of  an  office  for  our  Society  in  suite 
400  at  1629  K  Street,  N.W.,  Wash- 
ington, D.C.  20006,  and  will  pro- 
vide funding  for  other  projects  of 
the  Society. 

"Other  very  notable  contributors 
have  been  Samuel  C.  Johnson, 
President  of  the  Johnson's  Wax 
Fund,  Inc.,  and  Robert  T.  Stevens 
for  the  Fanwood  Foundation,  both 
for  $5,000  each  and  Sponsors  of 
the  Society.  In  addition  new  mem- 
bers of  the  Sustaining,  Contribut- 
ing, Associate,  Individual  and  Aca- 
demic Categories  have  added  a 
further  $7,000. 

"These  generous  donations  pro- 
vide a  most  encouraging  start  for 
the  work  of  the  Society  in  provid- 
ing for  the  Supreme  Court  and  the 
Federal  judiciary  the  same  sort  of 
support  which  the  historical  socie- 
ties of  the  White  House  and  Capitol 
have  so  long  and  so  well  given  to 
the  two  other  branches  of  the  gov- 


ernment. With  these  gifts  we  are 
able  to  move  forward  promptly 
now  on  the  many  types  of  work 
which  lie  ahead  for  us.  We  will  be 
contacting  descendants  of  all  100 
Justices  in  the  Supreme  Court's 
history  to  invite  them  to  provide 
papers,  records  and  other  appro- 
priate memorabilia  for  display  in 
the  halls  of  the  Supreme  Court  and 
also  as  an  invaluable  resource  for 
scholars. 

"We  will  stand  ready  to  provide 
assistance  to  present  Justices  in  the 
permanent  preservation  of  their 
own  documents  and  effects.  We  will 
be  actively  at  the  service  of  all 
aspects  of  the  federal  judiciary  in 
the  determination  that  unique 
memorabilia  of  an  important  aspect 
of  our  national  life  shall  not  be  lost 
to  future  generations  because  of 
neglect  on  our  part. 

"The    initial    response    to    the 
announcement  of  our  Society's  for- 
mation has  been  most  heartening. 
In   our  mailings  thus  far  we  have 
introduced     ourselves    to    40,000 
members    of    the    Supreme    Court 
Bar,  the  federal  bar,  the  legal  and 
academic     professions    and    other 
members  of  the  general  public.  In 
coming  weeks  we  will  contact  thou- 
sands of  other  persons.  Everyone  is 
welcome  to  help.  Even  at  this  early 
moment  in  our  young  Society's  life, 
I  am  satisfied  that  a  long-neglected 
part  of  our  national  work— the  sys- 
tematic   preservation    of    Supreme 
Court  and  federal  judicial  memora- 
bilia-will  be  undertaken  properly 
now." 

Four  vice-presidents  working 
with  Mrs.  Gossett  are  William  P. 
Rogers,  Robert  T.  Stevens,  Sol  M. 
Linowitz,  and  Earl  W.  Kintner. 

Mr.  Justice  Tom  C.  Clark, 
Supreme  Court  of  the  United  States 
(Ret.),  is  Chairman  of  the  Society's 
Board  of  Trustees.  Mrs.  Hugo  L. 
Black,  widow  of  the  Justice,  is 
Secretary.  Vincent  C.  Burke  is 
Treasurer. 
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Information  Service 
the  Federal  Judicial  Center 


•  An  Administrator's  View  of  th 
Supreme  Court.  Mark  W.  Cannon 
22  Fed.  B.  News  109  (April  1975] 

•  The  Compleat  Advocate.  Ri 
Hon.  Lord  Widgery.  XLIII  Fore 
ham  L.  Rev.  909  (May  1975). 

•  Criminal  Justice  in  the  21st  Cer 
tury:  Probabilities  and  Possibilitie 
William  J.  Mathias  and  Gene  Sti 
phens.  14#3Ct.  Rev.  2  (1975). 

•  Educating  Ethical  Lawyers.  Jac 
B.  Weinstein.  47  NYS  B.J.  26 
(June  1975). 

•  Federal  Jury  Selection  and  Se 
vice  Before  and  After  1968.  Artht 
J.  Stanley,  Jr.  66  F.R.D.  375  (Jui 
1975). 

•  Fourth  Tier  in  the  Federal  Juc 
cial  System:  the  U.S.  Magistrat 
C.B.  Sussman.  56  Chi.  B.  Rec.  1. 
(Nov-Dec.  1974). 

•  Multiprocess  Architecture  for  > 
(Artificial  Intelligence)  Proble 
Solving.  Dissertation  by  Richa 
Fennel,  FJC  staff  member.  Dei 
of  Computer  Science,  Carneg 
Mellon  University,  Pittsburgh,  I 
15213. 

•  Probable   Cause   Revisited:    E 
phasis    in   the   Federal   Magistra 
System.     Arthur    L.    Burnett. 
Judges' J.  33  (April  1975). 

•  Reflections  on  Experimen 
Techniques  in  the  Law.  Hans  2 
sel.  15  Jurimetrics  J.  256  (Sumn 
1975). 

•  Report  of  Committee  to  Sti 
the  Role  of  Masters  in  the  Engl 
Judicial  System.  Under  aegis  of 
stitute  of  Judicial  Administrat 
[1974]. 

•  Settlement  procedures  in  the 
S.  Courts  of  Apeals:  a  Propo 
William  C.  Mack.  1  Justice  Syste 
J.  17  (March  1975). 

•  Selected    Decisions   of  The 
preme  Court  of  the  United  Sta 
1974-1975.     Justice     William 
Grimes    (Sup.    Ct.    N.H.)    Natic 
College  of  the  State  Judiciary,19 

•  Symposium  on  Judicial  Admi 
tration.  1974  Ariz.  L.J.  519-722 


OPINIONS  from  pg.  4) 

Huffman  v.  Pursue,  Ltd. 
420  U.S.  592  (March  1975) 

The  federalism  and  comity  principles  ex- 
jressed  in  Younger  v.  Harris,  401  U.S.  37, 
which  require  that  a  federal  court  not  inter- 
vene, absent  exceptional  circumstances,  in 
>ending  state  criminal  proceedings,  were  held 
o  be  equally  applicable  to  a  state  civil  proceed- 
ng,  not  yet  final,  in  the  nature  of  a  nuisance 
iction  to  order  the  closure  of  a  public  theatre 
md  the  forfeiture  of  personal  property  therein 
ised.  Because  the  District  Court  had  not 
pplied  the  Younger  rule  but  rather  considered 
he  federal  suit  on  its  merits,  the  Supreme 
lourt  remanded  the  case  for  a  determination  of 
i/hether  the  state  proceedings  had  been  con- 
lucted  with  an  intent  to  harass  the  accused  or 
i  bad  faith,  or  of  whether  the  challenged  nui- 
ance  statute  was  flagrantly  and  patently  un- 
onstitutional.  Absent  these  factors  the  federal 
Jit  should  not  have  been  entertained. 


Oregon  v.  Hass 
420  U.S.  714  (March  1975) 

The  Supreme  Court  held  in  this  case  that 
iculpatory  information  provided  by  a  suspect, 
i  police  custody  on  route  to  the  police  station, 
ho  has  requested  the  services  of  a  lawyer  can 
e  used  solely  for  impeachment  purposes  once 
b  takes  the  stand  at  trial  and  testifies  contrary 
)  such  information. 


Weinberger,  Secretary  of  HEW  v.  Wiesenfeld 
420  U.S.  636  (March  1975) 

Under  the  Social  Security  Act  survivors' 
snefits  based  on  a  covered  man's  earnings  are 
anted  to  both  his  widow  and  his  dependent 
lildren  whereas  survivors'  benefits  based  on 
e  earnings  of  a  deceased  wife  and  mother  are 
ovided  only  to  her  minor  children  and  not 
e  widower.  Because  this  gender-based  distinc- 
)n  discriminates  against  covered  women  wage 
rners  by  providing  them  less  protection  for 
eir  survivors  than  is  provided  for  men,  it  vio- 
tes  the  equal  protection  of  the  laws  guaran- 
Bd  by  the  Fourteenth  Amendment. 


Austin  v.  New  Hampshire 
420  U.S.  656  (March  1975) 

New  Hampshire  which  does  not  tax  its  resi- 
sts' domestic-earned  income  imposed  a  tax 
i  non-residents'  income  earned  in  New  Hamp- 
ire.  This  commuters'  tax  further  exempted 
3m  tax  the  income  of  New  Hampshire  resi- 
sts earned  outside  the  State.  Since  this  tax 
il  exclusively  on  nonresidents'  incomes  and 
is  not  offset  by  taxes  imposed  upon  residents 
>ne,  the  Supreme  Court  held  it  to  be  an  un- 
nstitutional  infringement  of  the  Privileges 
d  Immunities  Clause  requiring  substantial 
uality  of  treatment  between  citizens  of  the 
<ing  state  and  non-resident  taxpayers. 


Schlesinger  v.  Councilman 
420  U.S.  738  (March  1975) 

A  federal  court  has  subject  matter  jurisdic- 
tion, assuming  other  jurisdictional  prerequisites 
are  met,  to  determine  whether  a  court-martial 
is  acting  within  its  scope  of  responsibility  not- 
withstanding Article  76  of  the  Uniform  Code  of 
Military  Justice  which  provides  that  all  acts  of 
court-martials  are  final  and  binding  on  all 
courts.  Yet,  when  court-martial  charges  have 
been  made  against  a  serviceman,  the  federal 
courts  should  refrain  from  intervention  by  in- 
junction or  otherwise  in  the  military  court  sys- 
tem unless  the  serviceman  can  show  the  possi- 
bility of  irreparable  harm. 

Hill,  Attorney  General  of  Texas  v.  Stone 
421  U.S.  289  (May  1975) 

In  this  case  the  Supreme  Court  found  that 
a  Texas  procedure,  which  disenfranchised  per- 
sons otherwise  qualified  to  vote  from  participa- 
tion in  a  general  obligation  bond  issue  election, 
a  matter  of  general  interest,  because  they  had 
listed  no  property,  real  or  personal,  for  tax  pur- 
poses, served  no  compelling  state  interest  and 
therefore  violated  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment. 

Alyeska  Pipeline  Service  Co.  v. 

Wilderness  Society  et  al. 

421  U.S.  240  (May  1975) 

In  a  5-2  decision  the  Supreme  Court  held 
that  associations,  which  had  instituted  suit  to 
enjoin  the  issuance  of  Government  permits  for 
the  trans-Alaska  oil  pipeline,  could  not  recover 
attorneys'  fees  not  provided  by  statute  on  a 
"private  attorney  general"  theory.  Under  the 
"American  Rule"  only  Congress  through  statu- 
tory authorization,  and  not  the  courts,  can 
authorize  recovery  by  a  prevailing  litigant  of 
attorneys'  fees  in  federal  litigation. 

Breed,  Director  v.  Jones 
421  U.S.  519  (May  1975) 

A  unanimous  Supreme  Court  found  that  the 
state  prosecution  of  a  1  7  year  old  as  an  adult, 
after  an  adjudicatory  hearing  and  finding  in  the 
Juvenile  Court  that  he  had  violated  a  criminal 
statute  but  was  not  fit  for  treatment  as  a  juven- 
ile, violated  the  Double  Jeopardy  Clause.  Once 
testimony  had  been  taken  at  the  juvenile  court 
hearing  jeopardy  attached.  Even  though  the 
accused  faced  the  possibility  of  only  one  pun- 
ishment, he  was  compelled  to  defend  at  two 
trials.  This  decision  thus  requires  that  transfer 
hearings  to  ascertain  if  a  juvenile  should  be 
tried  as  an  adult  be  conducted  before  an  adjudi- 
catory hearing  in  the  juvenile  court. 

Eastland  v.  United  States  Servicemen's  Fund 
421  U.S.  491  (May  1975) 

In  this  case  the  Supreme  Court  decided  that 
a  federal  court  could  not  enjoin  the  issuance  by 
Congress  of  a  subpoena  duces  tecum  directing 
a  bank  to  produce  the  bank  records  of  an 
organization  claiming  a  First  Amendment  privi- 
lege status  for  the  records  on  the  grounds  that 
they  were  the  equivalent  of  confidential  mem- 
bership lists.  Because  the  subpoena  was  found 


to  be  within  the  legitimate  legislative  sphere  of 
investigation,  the  Speech  and  Debate  Clause 
provided  absolute  immunity  to  members  of  the 
Congress  and  their  staff  for  the  issuance  of  the 
subpoena.  Such  subpoena  was  not  subject  to 
question  "in  any  place,"  including  private  civil 
suits  alleging  abuse  of  congressional  powers  and 
a  violation  of  First  Amendment  rights. 

Goldfarb  v.  Virginia  State  Bar 
421  U.S (June  1975) 

In  an  8-0  opinion  the  Supreme  Court  struck 
down  minimum  fee  schedules  prepared  by  bar 
associations  for  enumerated  types  of  legal  ser- 
vices as  constituting  illegal  price-fixing,  violative 
of  §1  of  the  Sherman  Act.  The  Court  found  no 
exception  to  the  Sherman  Act  for  the  "learned 
professions"  and  concluded  that  the  perfor- 
mance of  legal  services  in  exchange  for  money 
was  "commerce." 

United  States  v.  Hale 
422  U.S (June  1975) 

The  federal  defendant  in  this  case  was,  fol- 
lowing his  arrest,  taken  to  the  police  station 
where,  advised  of  his  right  to  remain  silent,  he 
made  no  response  to  an  officer's  query  about 
money  found  on  his  person.  At  trial  he  took 
the  stand  and  gave  alibi  testimony.  The  prose- 
cution attempted  to  impeach  his  alibi  by  having 
him  admit  that  he  did  not  offer  this  exculpa- 
tory information  when  arrested.  At  trial  the 
judge  struck  this  admission  but  did  not  declare 
a  mistrial.  Under  these  circumstances  the 
Supreme  Court  held  it  was  improper  to  use  the 
defendant's  silence  as  an  impeachment  device 
for  it  had  no  significant  probative  value.  Be- 
cause of  intolerable  prejudice  to  the  defendant, 
the  Court  exercised  its  supervisory  power  over 
the  lower  federal  courts  and  ordered  a  new 
trial. 

Hicks  v.  Miranda 
422  U.S (June  1975) 

Where  state  criminal  proceedings  are  begun 
against  federal  plaintiffs  after  the  federal  com- 
plaint is  filed  but  before  any  proceedings  of 
substance  on  the  merits  have  occurred  in  the 
federal  court,  the  federal  court  should  dismiss 
the  complaint  absent  extraordinary  circum- 
stances of  irreparable  harm  to  the  federal  plain- 
tiffs. In  this  case  the  Supreme  Court  clarified 
that  cases  coming  before  it  under  its  obligatory 
appellate  jurisdiction,  but  which  are  nonethe- 
less treated  summarily  such  as  by  dismissal  for 
lack  of  a  substantial  federal  question,  are  deci- 
sions on  the  merits  and  as  such  are  binding  on 
lower  courts. 

Warth  v.  Seldin 
422  U.S (June  1975) 

In  an  action  challenging  allegedly  exclusive 
zoning  practices  designed  to  prevent  low  and 
moderate  income  persons  from  residing  within 
a  town,  the  Supreme  Court  held  that  in  order 
to  establish  standing  a  plaintiff  must  allege 
specific,  concrete  facts  demonstrating  that  the 
exclusionary  zoning  practices  harm  him  and 
that  he  would  be  benefitted  tangibly  by  the 
courts's  intervention. 
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Bigelow  v.  Virginia 
421  U.S. .  (June  1975) 

The  appellant  had  published  in  his  Virginia 
weekly  newspaper  a  New  York  City  advertise- 
ment announcing  low-costs  services  in  arranging 
placements  in  accredited  hospitals  and  clinics 
for  women  with  unwanted  pregnancies.  He  was 
convicted  of  circulating  a  publication  promot- 
ing abortion.  The  Supreme  Court  found  that 
advertising  as  speech  does  have  First  Amend- 
ment protection  even  though  it  is  a  paid  com- 
mercial medium.  Because  this  ad  contained  in- 
formation of  potential  interest  to  various  mem- 
bers of  the  public,  its  publication  could  not  be 
criminalized  and  Virginia  could  not  regulate 
what  its  citizens  read  about  perfectly  legal 
activities  in  another  state.  The  conviction  was 
reversed. 

United  States  Citizens  v.  Southern 
National  Bank 

422  U.S (June  1975) 

In  a  6-3  decision  the  Supreme  Court  found 
no  violation  of  §7  of  the  Clayton  Act,  which 
prohibits  acquisitions  that  lessen  competition, 
in  the  practice  of  a  major  bank  to  acquire  for- 
merly operated  de  facto  branch  banks  as  offi- 
cial branches,  since  these  banks  were  all  begun 
initially  through  sponsorship  of  the  major 
bank. 

Erznoznik  v.  City  of  Jacksonville 
422  U.S (June  1975) 

A  majority  of  the  Supreme  Court,  three 
judges  dissenting,  found  that  a  municipal  ordi- 
nance making  it  a  public  nuisance  and  a  punish- 
able offense  for  a  drive-in  theatre  to  exhibit 
films  containing  nudity  on  a  screen  visible  in  a 
public  street  or  place  was  facially  invalid.  The 
ordinance's  overbroad  censorship,  purely  on  the 
basis  of  content  without  reference  to  context 
or  purpose,  was  unjustified  either  as  a  measure 
to  protect  juveniles,  as  a  traffic  regulation,  or  as 
a  guarantee  of  the  privacy  interest  of  passersby. 

Meek  v.  Pittenger,  Secretary  of  Education 
421  U.S.  349  (May  1975) 

Pennsylvania's  provision  of  auxiliary  ser- 
vices, such  as  counseling,  testing,  remedial 
learning  services,  and  speech  and  hearing  ther- 
apy, to  children  enrolled  in  non-public  elemen- 
tary and  secondary  schools,  which  were  pri- 
marily religious  in  nature,  were  held  to  violate 
the  Establishment  Clause  of  the  First  Amend- 
ment. The  loan  of  instructional  materials,  other 
than  textbooks  approved  for  use  in  the  public 
schools,  also  was  found  unconstitutional  be- 
cause it  substantially  advanced  religious 
activity. 

United  States  v.  Nobles 
422  U.S (June  1975) 

Defense  counsel  in  a  criminal  trial  sought  to 
impeach  the  credibility  of  key  prosecution  wit- 
nesses by  testimony  of  a  defense  investigator 
regarding  statements  he  previously  had  ob- 
tained from  those  witnesses.  The  Supreme 
Court  held  that  it  was  properly  within  the  Dis- 
trict Court's  discretion  to  compel  the  defense 
to  reveal  relevant  portions  of  the  investigator's 
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report  for  the  prosecution's  use  in  cross- 
examining  him  even  though  the  report  itself 
was  not  introduced  as  evidence  and  notwith- 
standing claims,  found  to  be  meritless,  of  com- 
pelled self-incrimination  and  infringement  of 
the  defense  attorney's  work  product. 

Albemarle  Paper  Co.  v.  Moody 
422  U.S (June  1975) 

Here  the  Supreme  Court  held  that  under 
Title  VII  of  the  1964  Civil  Rights  Act  as  later 
amended  back  pay  should  under  most  circum- 
stances be  awarded  employees  unlawfully  dis- 
criminated against  by  their  employer  regardless 
of  a  lack  of  bad  faith  on  the  part  of  the  em- 
ployer. The  Court  further  struck  down  employ- 
ment tests  which  the  employer  failed  to  show 
were  mainfestly  related  to  job-performance 
ability,  given  the  initial  finding  that  such  tests 
selected  applicants  of  a  racial  pattern  signifi- 
cantly different  from  that  of  the  original  pool 
of  applicants. 

United  States  v.  Peltier 

422  U.S (June  1975) 

In  this  case  the  Court  rejected  retroactive 
application  of  an  earlier  decision,  Almeida- 
Sanchez  v.  United  States,  413  U.S.  266,  invali- 
dating warrantless  "border"  searches  twenty- 
five  miles  from  the  Mexican  border  where  no 
probable  cause  existed.  The  Court,  over  a  dis- 
sent forecasting  the  complete  demise  of  the 
exclusionary  rule,  concluded  that  there  was  no 
violation  of  the  principles  of  the  exclusionary 
rule  because  the  agents  involved  in- this  case, 
acting  prior  to  the  Almeida-Sanchez  case,  had 
no  knowledge  or  reason  to  know  at  the  time  of 
the  challenged  arrest  that  their  acts  were  uncon- 
stitutional. They  were  acting  in  reliance  on 
long  standing  legislative  and  administrative 
practice  and  judicial  approval. 

O'Connor  v.  Donaldson 
422  U.S (June  1975) 

In  a  unanimous  opinion  the  Supreme  Court 
ruled  that  a  State  may  no  longer  confine, 
against  their  will,  mentally  ill  but  harmless  per- 
sons who  receive  only  custodial  care  and  who 
could  survive  safely  in  freedom,  living  by  them- 
selves or  with  others.  Officials  who  violate  this 
rule  may  be  liable  for  damages.  The  respondent 
in  this  case  had  been  civilly  committed  and  con- 
fined almost  15  years  without  treatment  as  a 
mental  patient  although  non-dangerous  and 
capable  of  self-sufficiency  with  the  aid  of  his 
willing  family.  His  confinement  was  held  to  vio- 
late his  civil  right  to  liberty.  The  case  was  re- 
manded for  a  determination  as  to  whether  the 
hospital  administrator  knew  or  should  have 
known  that  he  was  violating  the  patient's  rights 
or  if  he  acted  maliciously  to  deprive  the  patient 
of  his  freedom,  which  facts,  if  true,  would 
make  him  liable  for  damages. 

Twentieth  Century  Music  Corp.  v.  Aiken 
422  U.S (June  1975) 

Broadcasting  a  licensed  radio  station's  pro- 
grams over  public  speakers  in  a  fast-food  restau- 
rant is  not  an  infringement  of  the  copyright 
holder's  exclusive  right  to  perform  the  work 
publicly. 


Faretta  v.  California 
422  U.S (June  1975) 

A  6-3  majority  of  the  Supreme  Court  here 
found  that  the  Sixth  Amendment  guarantees  to 
a  criminal  defendant  the  right  to  represent  him- 
self if  he  so  desires.  This  right  of  self- 
representation  permits  a  defendant  to  stand 
trial  without  an  attorney  if  he  voluntarily  and 
knowingly  waives  his  right  to  such  counsel. 

Brown  v.  Illinois 
422  U.S (June  1975) 

A  criminal  defendant  who  had  been  arrested 
without  probable  cause  and  without  a  warrant 
made  two  inculpatory  statements  while  in  cus- 
tody but  after  having  been  given  the  warnings 
required  by  Miranda  v.  Arizona,  384  U.S.  436. 
The  Supreme  Court  found  that  the  mere  giving 
of  the  Miranda  warnings  did  not  dissipate  the 
taint  of  the  defendant's  illegal  arrest  and  render 
admissible  statements  given  after  the  arrest. 


(BICENTENNIAL  from  pg.  1) 
(Dist.-Minn.).  Chief  Judge  Howard 
T.  Markey  (CCPA)  is  Projects 
Coordinator. 

Chief  Justice  Warren  E.  Burger 
served  as  acting  chairman  until 
August  1  when  permanent  nomina- 
tions were  made. 

The  Judiciary's  part  in  the  na- 
tional observation  began  March  7-8 
at  the  semi-annual  meeting  of  the 
Judicial  Conference  of  the  Unitec 
States.  The  Chief  Justic  was  author 
ized  to  name  a  committee  for  the 
celebration    and    did   so   after  the 
House  of  Representatives  approvec 
funds  June  26.  Action  is  needed  b\ 
the  Senate  before  a  specific  appro 
priation  is  made  but  meanwhile  ex 
tensive    preparations    have    begun 
These  were  decided  upon  July  7-J 
at  the  first  meeting  of  the  Judician 
Bicentennial    Committee.    Anothe 
meeting  of  the  committee  will  drav 
further  plans  early  in  September  ii 
time  to  report  to  the  next  sessioi 
of    the    Judicial    Conference   tha 
month  at  the  Supreme  Court. 

These  are  some  of  the  projecl 
which  are  underway: 

1.  Films  suitable  for  use  on  tel< 
vision,  in  schoolrooms,  and  at  mee 
ings  of  interested  groups.  Preser 
plans  call  for  five  films  re-enactir 
early  cases  of  the  Supreme  Coui 
and  of  the  district  court  systei 
(SEE  BICENTENNIAL  pg.! 


during  the  John  Marshall  era  which 
illustrate  fundamental  American 
judicial  principles.  Professor 
William  F.  Swindler,  an  historian  of 
the  Supreme  Court,  and  Dr. 
Mathias  von  Brauschitsch,  executive 
producer  of  WQED-TV  in  Pitts- 
burgh, who  has  done  a  dozen  simi- 
lar films  for  the  National  Geo- 
graphic Society's  celebration  of  the 
Bicentennial,  are  working  on  scripts 
and  hope  to  begin  filming  by  the 
end  of  this  year.  The  production 
schedule  calls  for  films  to  be  avail- 
able by  mid-1976.  The  instructions 
to  those  at  work  on  the  project  are 
to  produce  films  which  will  be  of 
enduring  value  and  thus  of  use  long 
after  the  national  commemoration 
ends. 

One  possibility  is  that  a  ninety- 
minute  television  show,  suitable  for 
use  on  educational  TV,  will  be 
drawn  from  the  separate  episodes. 

2.  Histories  of  each  of  the  fed- 
eral courts.  Each  Circuit  has  been 
asked  to  draw  up  a  history  of  its 
courts.  Still  to  be  determined  is 
whether  there  will  be  one  volume 
for  all  the  federal  courts  or  a  sepa- 
rate one  for  each  circuit. 

3.  A  single  popularly  written 
volume  describing  the  role  of  the 
federal  judiciary,  past  and  present. 
A  writer  will  be  commissioned  to 
write  a  book  for  use  by  secondary 
schools  and  civic  groups  and  bar 
associations. 

4.  Brochures.  The  Bicentennial 
Committee  will  also  consider  pub- 
lishing a  series  of  booklets  describ- 
ing such  facets  of  the  federal  judici- 
ary as  the  jury  system,  United 
States  magistrates,  bankruptcy 
judges,  probation  officers,  district 
:ourts,  circuit  courts  of  appeals  and 
the  Supreme  Court. 

5.  An  additional  possibility  is 
the  publication  of  a  Biographical 
directory  of  the  federal  judiciary 
from  the  time  of  its  inception.  Con- 
fess has  something  similar  and 
:here  is  a  great  amount  of  informa- 
:ion  about  judges  up  to  the  1890's 
)ut  the  Administrative  Office  of 
:he  United  States  Courts  has  only 


sparse     data     on    judges    of    this 
century. 

Among  the  cases  which  may  be 
chosen  for  dramatic  reenactment 
on  film  are  these: 

•  The  Aaron  Burr  Trial  (1807)  in 
two  parts.  Such  a  pair  of  films 
would  show  John  Marshall  as  Chief 
Justice  sitting  in  the  district  court 
with  Judge  Cyrus  Griffin.  The  films 
could  make  two  points:  the  right  of 
the  courts  to  demand  evidence 
needed  by  a  defendant  even  when 
the  President  himself  held  the  evi- 
dence (Thomas  Jefferson  in  this 
case);  and  the  role  of  the  courts  in 
protecting  individual  rights  and 
insisting  on  due  process  (the  courts 
insisted  here  that  two  witnesses  to 
an  overt  act  be  produced  by  the 
government  if  Burr  were  to  be 
found  guilty  of  treason). 

•  Marbury  v.  Madison  (1803). 
The  film  would  make  the  point  that 
the  co-equal  and  independent  judi- 
cial branch  has  the  power  to  review 
legislative  enactments  challenged  as 
inconsistent  with  the  Constitution. 

•  Gibbons  v.  Ogden  (1824).  This 
case  shows  the  importance  of  the 
Commerce  Clause  giving  the  States 
a  "common  market"  nearly  two 
centuries  before  Europe  achieved 
something  similar. 

•  McCulloch  v.  Maryland  (1819) 
or  U.S.  v.  Peters  (1809).  These 
cases  demonstrate  that  when  the 
national  sovereignty  discharges  a 
Constitutional  power  no  state 
action  may  interfere. 

Justices  and  judges  who  have 
been  invited  to  serve  on  the  Bicen- 
tennial Committee  include: 

The  Chief  Justice,  Associate  Jus- 
tices William  J.  Brennan,  Jr.,  Byron 
R.  White  and  Harry  A.  Blackmun  of 
the  Supreme  Court  of  the  United 
States,  and  Roger  Robb  (CA-DC), 
Bailey  Aldrich  (CA-1),  Henry  J. 
Friendly  (CA-2),  Edward  Dum- 
bauld  (W.D.-Pa.),  Clement  F. 
Haynsworth,  Jr.,  (CA-4),  Alexander 
A.  Lawrence  (S.D.-Ga.),  Wade  H. 
McCree,  Jr.,  (CA-6),  John  S.  Hast- 
ings (CA-7),  Chief  Judge  Edward  J. 
Devitt  (Dist.-Minn.),  James  M. 
Carter    (CA-9),    Arthur  J.  Stanley, 


Jr.,    (Dist.-Kan.)    and    Chief  Judge 
Howard  T.  Markey  (CCPA). 

The  aim  of  the  Judiciary  Bicen- 
tennial Committee,  as  adopted  at 
the  Aspen  meeting,  "is  to  portray 
the  history  and  significance  of  the 
Judicial  Branch  of  the  United 
States  Government,  and  its  unique 
Constitutional  role  as  one  of  the 
coordinate  branches  .  .  [and]  the 
mission  shall  be  carried  out  through 
communication  media,  educational 
films,  the  preparation  of  an  authori- 
tative written  portrayal  of  the  fed- 
eral court  system  and  descriptive 
booklets  on  particular  facets  of  the 
operation  of  the  judicial  system. "llfi 

(NINTH  CIRCUIT  from  pg.  2) 
three  major  classes  of  members 
(Circuit  Judges,  District  Judges, 
lawyer-delegates)  should  be  repre- 
sented; (3)  the  Committee  should 
change  annually,  yet  maintain  con- 
tinuity. 

"The  Executive  Committee 
should  consist  of  eleven  members: 
three  Circuit  Judges,  three  District 
Court  Judges,  and  three  lawyer- 
delegates,  serving  staggered  three- 
year  terms  with  the  Chief  Judge  of 
the  Circuit  and  the  Circuit  Execu- 
tive as  permanent  members,"  the 
Committee  recommended. 

Circuit  Conference  Committees 

The  Committee  said  there  were 
thirteen  Committees  which  may  be 
considered  part  of  the  Ninth  Circuit 
Conference  but  that  the  Commit- 
tee's system  should  be  restructured. 
The  Committee  recommended  that 
the  standing  committee  system  be 
discontinued  and  that  all  other 
committees  with  the  exception  of 
the  Executive  Committee  should  be 
created  on  an  ad  hoc  basis  and 
given  a  specific  task  to  perform.  In 
addition,  a  Committee  on  Comit- 
tees  should  be  organized  to  oversee 
the  creation  and  operation  of  these 
ad  hoc  committees. 

Financing 

After  reviewing  the  various  tech- 
niques which  the  other  Circuit  Con- 
ferences used  to  finance  their  Con- 
ferences,    the    Committee    recom- 
(SEE  NINTH  CIRCUIT  pg.  10) 
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calendar 

Aug.  27-28  Judicial  Conference 
Criminal  Rules  Committee, 
Washington,  D.C. 

Sept.  3  Judicial  Conference  Budget 
Subcommittee,  Washington, 
D.C. 

Sept.  4-5  Judicial  Conference  Bud- 
get Committee,  Washington, 
D.C. 

Sept.  5-6  Workshop  for  District 
Judges  of  CA-10,  (Juror 
Utilization/Federal  Rules  of 
Evidence),  Co-Sponsored  by 
the  Federal  Judicial  Center 
and  National  Conference  of 
Federal  Trial  Judges,  Salt 
Lake  City,  Utah 

Sept.  9  Third  Circuit  Judicial  Con- 
ference, Philadelphia,  Pa. 

Sept.  10-11  Second  Circuit  Judicial 
Conference,  Buck  Hill  Falls, 
Pa. 

Sept.  15-19  Orientation  Seminar 
for  Probation  Officers,  Los 
Angeles,  Calif. 

Sept.  22-27  Seminar  for  Newly  Ap- 
pointed Bankruptcy  Judges, 
Washington,  D.C. 


10 

Elevation 

John   D.  Larkins,  Jr.,  Chief  Judge, 

U.S.      District     Court,     E.D.N.C, 

Aug.  2 

Confirmation 

Richard    D.    Rogers,   U.S.    District 

Judge,  D.Kan.,  July  31 

Nominations 

Clarence    A.     Brimmer,    Jr.,    U.S. 
District  Judge,  D.Wyo.,  July  23 
Terry  L.  Shell,  U.S.  District  Judge, 
E.&W.D.Ark.,  July  25 


Sept.  22-26  Tenth  National  Semi- 
nar for  Newly  Appointed 
Bankruptcy  Judges,  Wash- 
ington, D.C. 

Sept.  25-26  Judicial  Conference  of 
the  United  States,  Washing- 
ton, D.C. 

Sept.  25-27  Conference  for  Circuit 
Executives,  Washington, 
D.C. 

Sept.  27  Meeting  of  the  Circuit 
Chief  Judges,  Washington, 
D.C. 

Sept.  29-Oct.  3  Advanced  Seminar 
for  Probation  Officers, 
Philadelphia,  Pa. 


(NINTH  CIRCUIT  from  pg.  9) 

mended  that  Conference  fund 
should  be  obtained  from  thre 
sources:  (a)  Administrative  Offic 
contributions;  (b)  registration  fee; 
(c)  surcharges  on  ticket  sales  fc 
social  events. 

Social  Activities 

The  Committee  recommende 
that  the  annual  banquet  should  t 
the  primary  social  event  of  the  Coi 
ference  and  that  it  should  be  hel 
on  the  last  evening  preceded  by 
first-class  reception. 

Location  of  the  Conference 

The  Committee  said  that  tl 
weight  of  opinion  seemed  to  I 
that  they  hold  the  Conference  in  i 
isolated  place  to  foster  great 
interplay  among  those  attendin 
They  believe  that  a  retreat-lil 
atmosphere  is  preferable. 

Date  of  the  Conference 

The  Committee  said  that  m< 
of  the  other  Circuit  Conferenc 
were  usually  held  in  the  spring  wi 
three  each  held  in  May,  June,  a 
July.  The  Committee  recommend 
that  consideration  be  given 
holding  the  Ninth  Circuit  Cc 
ference  in  spring  or  early  fall.  lift 
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if  Justice  Warren  E.  Burger  presenting  his 
intennial  Address  in  Salt  Lake  City,  Utah. 

ENATE  FAILS  TO  OVERRIDE 
RESIDENT'S  PAY  PROPOSAL 

3y  a  vote  of  53  to  39,  the  Senate 
>tember  18  failed  to  pass  the 
Dlution  of  Senator  Metcalf  of 
ntana  which,  in  effect,  asked  the 
late  to  reject  the  alternative  pay 
posal  submitted  August  29  to 
igress  by  President  Ford, 
rhe  President  had  asked  Con- 
ss  to  limit  salary  increases  to  5% 
inflationary  grounds  despite  the 
t  that  both  the  Office  of  Man- 
ment  and  Budget  and  the  Civil 
vice  Commission  had  recom- 
nded  that  Congress  increase 
iries  of  most  white-collar  federal 
icials— including  judges  and  sen- 
executives-by  8.66%. 
\s  a  result,  if  the  House  of  Rep- 
Jntatives  fails  to  act  by  the  end 
September-a  move  Congres- 
lal  leaders  say  is  likely— the 
(See  PAY  page  4) 


Chief  Justice  Presents 
Bicentennial  Address 

Chief  Justice  Warren  E.  Burger,  in  a  national  address  at  the  opening  of 
the  Utah  Bicentennial  Celebration,  outlined  the  "Independence  of  our 
Freedoms"  and  emphasized  the  tremendous  importance  which  the  Consti- 
tution has  had,  and  is  continuing  to  have,  on  American  life. 

The  Chief  Justice  said  that  the  Declaration  of  Independence  is  "One  of 
the  most  momentous  political  documents  in  our  history"  because  it  not 
only  enabled  us  to  sever  our  political  ties  with  England  but  served  as  a 
guide  for  the  men  who  framed  the  Constitution. 

(Following  are  excerpts  from  the  Chief  Justice's  Bicentennial  Address. 
A   full   text   is   available   from   the    Federal  Judicial  Center   Information 


Service). 

"The  Constitution  that  imple- 
mented the  Declaration  made  our 
country  the  first  nation  in  history 
to  establish  a  system  of  government 
under  a  written  document  by  which 
the  people  voluntarily  delegated 
powers  to  a  central  government, 
oranized  with  an  ingenious  system 
of  three  divided  and  separated 
departments.  This  mechanism  pro- 
vided checks  and  balances  on  gov- 
ernmental power  which,  in  turn, 
released  the  creative  powers  of  a 
whole  people  and  encouraged 
diversity  and  enterprise  so  they 
could  shape  their  future  in  ways 
that  seemed  best  to  them.  .  .  . 

"Three  factors  aided  the  Ameri- 
can Experiment  in  a  new  kind  of 
government:  first,  our  geographical 
isolation  in  a  rich,  undeveloped 
continent  far  removed  from  the 
quarrels  of  Europe;  second,  the 
uniqueness  of  the  institutions  we 
created;    and    third,    the    personal 


qualities  of  the  people  and  their 
leaders.  There  is  no  parallel  in  his- 
tory of  three  million  people  pro- 
ducing such  a  galaxy  of  remarkable 
leaders  as  those  who  drafted  the 
Declaration  and  the  Constitution. . . . 
•  "What  was  it  that  we  had,  then, 
that  enabled  us  in  less  than  200 
years  to  surpass  those  two  coun- 
tries [Russia  and  China]  in  uni- 
versal education,  in  national  unity 
and  in  the  standard  of  living? 

"It  was  not  simply  independence 
from  the  mother  country  and  the 
new  status  as  a  sovereign  nation. 
Far  more  important  than  the  in- 
dependence itself  was  the  freedom 
of  each  person  to  shape  an  individ- 
ual future  and  in  doing  that  to 
shape  the  course  of  the  nation  it- 
self. That  kind  of  freedom,  unique 
in  human  history,  unleashed  the 
latent  talents,  the  energies,  and  the 
creative  abilities  of  three  million 
(See  ADDRESS    page  2) 
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(ADDRESS  from  page  1) 

hardy  people  while  at  the  same 
time  the  equally  intelligent,  equally 
industrious,  equally  talented  people 
in  these  two  other  countries  re- 
mained in  the  bonds  of  the  past. . . . 

"As  you  begin  your  observance 
of  the  Bicentennial,  it  may  be  ap- 
propriate to  examine,  briefly,  six 
areas  of  freedom  that  flowed  from 
independence— new  kinds  of  free- 
dom for  each  integral  part  that 
makes  up  America. 

"FIRST.  The  three  branches  of 
our  national  government  must  each 
remain  strong,  co-equal,  and  inde- 
pendent of  the  others,  but  we 
should  always  remember  that,  even 
though  independent,  they  were  in- 
tended to  be  coordinate  as  well  as 
co-equal.  The  idea  of  coordinate 
clearly  implies  that  the  separate 
powers  must  be  harmonized  into  a 
workable  whole. 

"SECOND.  The  50  states  cannot 
exercise  leadership  in  a  national 
sense,  but  this  does  not  mean  they 
should  not  be  allowed  the  inde- 
pendence and  freedom  that  was 
plainly  contemplated  by  the  con- 
cept of  federalism. 

"A  complex  of  economic,  social 
and  political  problems  in  the  mod- 
ern world  calls  for  close  coopera- 
tion between  the  national  and  state 
governments,  based  on  the  reality 
that  those  who  are  elected  to  state 
office  derive  their  authority  from 
precisely  the  same  voters-and 
usually  on  the  same  ballot-as  those 
sent  to  Washington  to  formulate 
national  policy.  The  infinitely  com- 
plicated national  programs  ordained 
by  Congress  are  administered  by 
great  departments,  usually  under 
regulations  drafted  by  those  depart- 
ments, with  hundreds  of  thousands 
of  staff  members  in  whose  hands 
lies  much  of  the  real  power  of  day- 
to-day  decision  and  policy-making. 
"As  we  begin  the  third  century 
of  independence,  then,  one  task  in 
our  federal-state  relationships  is  to 
re-examine  the  practices  of  our 
federalism  and  governmental  ma- 
chinery, which  should  be  reviewed 
from  time  to  time. 


"THIRD.  The  great  institutions 
of  America,  the  churches,  colleges, 
universities,  museums  and  hospitals 
that  grew  under  state  and  private 
control,  have  no  parallel  anywhere 
in  the  world.  Their  contribution  to 
research,  invention,  culture,  enlight- 
enment and  health  is  beyond  meas- 
ure. Over  the  past  40  years  or  more, 
economic   pressures  have  led  to  a 
growing   dependence   by    many   of 
them    on    nationally   administered, 
federally    financed    programs.   The 
genius    of    these    diverse   organiza- 
tions,   however,    arose    from   their 
independence  and  individuality  for 
we  know  that  creative  development 
has  never  flowered  under  rigid  uni- 
formity. Together  these  independ- 
ent institutions  opened  floodgates 
of  knowledge  and  awareness  of  our 
world,     and    stimulated    invention 
and    technology    released    by    this 
new  kind  of  freedom  of  the  mind 
and  spirit.  They  made  possible  the 
most  productive  farms  and  ranches 
in  the  world  and  the  most  innova- 
tive  and   efficient  factories  whose 
products  went  into  the  world  mar- 
kets   on   a   scale   unknown    before 
that  time.  .  .  . 

"Every  institution  of  government 
must  always  be  open  to  examina- 
tion and  none  deserves  to  be  con- 
tinued without  change,  unless  it  can 
withstand  periodic  examination. 

"FOURTH.  Freedom  of  speech 
and  press  has  been  a  major  factor  in 
our  development.  In  the  formative 
years  from  at  least  1770  onward, 
free  speech  from  pulpits,  platforms, 
and  open  air  meetings  flourished. 
At  the  same  time  there  was  a  vigor- 
ous exercise  of  freedom  of  the  press 
both  by  regular  newspapers,  and  by 
the  great  output  of  pamphlets, 
many  of  them  authored  by  those 
who  signed  the  Declaration  and 
later  the  Constitution. 

"Without  free  speech  and  a  free 
press,  it  is  doubtful  whether  the 
people  would  have  been  ready  to 
support  the  separation  from 
England  or  whether  the  Constitu- 
tion would  have  been  ratified.  Even 
those  editors  who  opposed  ratifica- 
tion of  the  Constitution  generally 
tended  to  cover  the  delegates  so 
that    the    people    understood    the 


issues.  At  every  major  turning  poir 
for  200  years,  the  power  of  fr< 
speech  and  a  free  press  has  made  i 
self  felt  on  the  great  issues,  and  tr 
independence  of  each  element  < 
our  social  and  political  order  h 
been  preserved  by  open  debate.  J\ 
independence  of  our  vital  instit 
tions,  public  or  private,  could  m 
have  survived  without  the  prote 
tions  of  the  First  Amendment. 

"FIFTH.  Nowhere  in  the  Decl 
ration  or  in  the  Constitution  do  v 
find  any  reference  to  the  cruci 
part  that  an  independent  legal  pr 
fession  plays  in  the  very  ideal 
freedom,  because  it  was  taken  f 
granted.  The  fundamental  princip 
had  been  established  in  Englan 
and  was  accepted  in  America.  T 
model  for  independence  of  lawyi 
and  judges  had  been  established 
England  by  such  courageous  spir 
as  Sir  Edward  Coke,  who  forfeit 
his  office  as  Lord  Chancellor  ratr 
than  submit  to  the  dictation  oft 
King,  and  the  noble  "Man  for  t 
Seasons",  Sir  Thomas  More,  w 
calmly  forfeited  both  his  office  a 
his  head  rather  than  hisconvictic 
as  a  lawyer  and  judge. 

"We  need  not  forego  legitim. 
criticism  of  our  legal  institutic 
and  of  the  legal  profession  to 
knowledge  that  ,  as  with  the  gu 
antees  of  free  speech  and  press,  1 
freedom  and  independence  of  lc 
yers  have  been  key  factors  in  ( 
development  before  and  sir 
1776.  A  majority  of  those  w 
drafted  the  Declaration  and  la 
the  Constitution  were  lawyers,  c 
they  knew  that,  along  with 
Thomas  More,  they  were  liter* 
placing  their  heads  on  the  block, 
in  a  noose,  by  their  acts,  wh 
were  treasonous-if  the  Revolut 
failed.  .  .  . 

"There  are  countless  mod 
examples  of  the  independence  < 
courage  of  our  lawyers,  none  m 
notable  than  that  of  my  dis 
quished  colleague  Justice  Thurg< 
Marshall,  who  as  a  lawyer  devo 
much  of  his  life  advocating  the  c 
stitutional  rights  of  one  of  Am 
ca's  largest  minority  groups, 
succeeded  in  the  face  of  perse 
risks  and  threats  that  have  rece 


memory  since  the  events.  In  the 

0  centuries  between  John  Adams 
d  Thurgood  Marshall,  thousands 

lawyers  have  performed  in  the 
ne  way. 

"SIXTH.  Finally,  we  come  to 
2  independence  of  a  group  in 
lose  hands,  under  our  system, 
imately   rests  the  protections  of 

our  independence— the  judges 
10  construe  the  Constitution  and 
erpret  the  laws.  Here  we  should 
nember  that  state  judges,  simply 

reason  of  their  broader  jurisdic- 
n   and   far   greater   number,   are 
:en   the  first  line  of  defense  of 
istitutional  rights.  .  .  . 
"This  independence,  that  began 

1776,  and  the  new  freedoms  it 
>ught  have  served  to  release  the 
ative  energies  of  our  people  for 
d  years.  We,  as  trustees  of  those 
edoms,  have  a  duty  to  pass  them 
;  unimpaired,  to  those  who  fol- 
\i,  so  they  will  be  able  to  apply 
the  new  and  complex  problems 

the  future  that  same  kind  of 
ativity,  ingenuity,  and  responsi- 
ty  that  was  released  on  July  4, 
76.  uri 

FEDERAL  COURT  CLERKS' 

ASSOCIATION  HOLDS 

ANNUAL  CONFERENCE 

rhe  Federal  Court  Clerks'  Asso- 
tion  held  its  47th  Annual  Con- 
snce  in  Jackson  Hole,  Wyoming, 
gust  10  through  the  14th.  FCCA 
sident  Cletus  J.  Schmidt, 
-N.D.),  host  of  the  conference, 

1  A.  Marvin  Helart,  (D-Wyo), 
itly  arranged  the  program  which 
luded  an  address  by  Wyoming 
pernor  Ed  Herscherler,  Judge 
les  E.  Barrett  (CA-10),  Chief 
Ige  Albert  Lee  Stephens,  Jr., 
D.-Ca),  and  Wyoming  Congress- 
n  Teno  Roncalio. 

rhe  group  elected  James  F. 
'ey,  (D-D.C),  as  its  new  presi- 
it  and  Edgar  Scofield, 
D.-Wn),  as  its  vice-president. 
During  the  conference,  the  by- 
s  of  the  association  were 
jnded  to  provide  for  an  elected 
ird  of  Directors  consisting  of 
i  representative   from   each  cir- 

t.  nn 


CENTER  HOLDS  SPEEDY  TRIAL 

PLANNING  GROUP 

CONFERENCES 

The  Federal  Judicial  Center  is 
sponsoring  six  orientation  confer- 
ences for  members  of  the  planning 
groups  established  under  the 
Speedy  Trial  Act.  The  purpose  of 
these  conferences  is  to  provide 
planning  group  members  an  oppor- 
tunity to  become  more  familiar 
with  the  requirements  of  the  stat- 
ute, discuss  the  data  which  will  be 
needed  for  planning  purposes,  dis- 
cuss various  problems  regarding 
complying  with  the  statute  and  sug- 
gest possible  solutions  to  these 
problems. 

The  conferences  will  be  de- 
signed to  facilitate  the  exchange 
of  ideas  among  members  of  the 
planning  groups  from  different 
districts  as  well  as  to  communi- 
cate information  and  experience 
which  the  Federal  Judicial  Center 
and  the  Administrative  Office  of 
United  States  Courts  have  to 
offer  regarding  the  statute.  Each 
district  has  been  invited  to  send 
four  delegates.  Here  is  the  sched- 
ule of  the  Speedy  Trial  Orienta- 
tion Conferences:  September 
18-19  in  Chicago  (Circuits  invited 
are  the  Sixth  and  Seventh);  Sep- 
tember 29-30  in  New  Orleans 
invited);  October 
(the  Eighth  and 
invited);  October 
Francisco  (Ninth 
Circuit  invited);  October  9-10 
in  Washington,  D.C.  (the  Third, 
Fourth,  and  D.C.  Circuits  invited); 
and  October  16-17  in  New  York 
City  (the  First  and  Second  Circuits 
invited). 

In  general,  the  conferences  are 
designed  to  help  the  members  of 
the  planning  groups  understand 
what  the  Speedy  Trial  Act  requires 
with  respect  to  both  the  time  limits 
for  criminal  cases  and  the  required 
planning. 

In  addition,  FJC  and  A.O.  staff 
members  are  expected  to  suggest 
how  the  planning  groups  should 
undertake  their  responsibilities. 
Finally,  the  conferences  will  pro- 
vide   a    forum    in    which    people 


(Fifth     Circuit 
2-3    in    Denver 
Tenth    Circuits 
6-7      in     San 


from  different  districts  can  discuss 
their   views   about   common    prob 
lems  arising  from  the  enactment  of 
the  Speedy  Trial  Act. 

n       iin 

WORKSHOP  FOR  DISTRICT 
JUDGES  HELD 

The  Federal  Judicial  Center,  in 
conjunction  with  the  National  Con- 
ference of  Federal  Trial  Judges, 
conducted  a  Workshop  for  Federal 
District  Judges  of  the  Tenth  Cir- 
cuit, September  5  and  6,  in  Salt 
Lake  City,  Utah.  Over  25  judges 
were  in  attendance.  The  seminar 
was  created  and  conducted  in  order 
to  provide  a  forum  for  questions 
and  answers  concerning  new  Fed- 
eral Rules  of  Evidence  as  well  as 
the  recent  amendments  to  the  Fed- 
eral Rules  of  Criminal  Procedure. 
Judge  C.  Clyde  Atkins,  (S.D.-Fla.), 
Chairman  of  the  National  Confer- 
ence of  Federal  Trial  Judges  pre- 
sided over  the  two-day  workshop. 
In  addition  to  the  group  discussing 
the  Federal  Rules  of  Evidence  and 
the  Rules  of  Criminal  Procedure, 
Chief  Judge  Reynaldo  G.  Garza, 
(S.D.-Tex.),  discussed  the  use  of 
multiple  voir  dire. 

Judge  Atkins  discussed  juror 
utilization  in  multi-judge  courts  and 
techniques  of  using  jury  pools,  stag- 
gered starts,  accepting  pleas,  status 
calls,  and  advance  calendar  calls. 

Mr.  James  A.  McCafferty  and 
Judith  A.  Mather  were  present  to 
answer  questions  from  the  judges 
concerning  juror  utilization  statis- 
tics. An  open  discussion  was  held 
concerning  JS-11  Reporting,  with 
special  emphasis  on  reporting  of 
sequestered  juries;  and  multiple  voir 
dire  reporting. 

Audiotapes  of  these  topics  are 
available  in  cassette  form  from  the 
Division  of  Continuing  Education 
and  Training,  Federal  Judicial  Cen- 
ter. Anyone  interested  in  receiving 
any  of  these  cassette  tapes  should 
write  or  call  the  Education  Divi- 
sion. Eight  more  of  these  work- 
shops will  be  conducted  nationally 
during  the  current  fiscal  year.  Ilfl 


£ 
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James  B.  Ueberhorst 

UEBERHORST  NAMED  TO 
HEAD  A.O.  DIVISION  OF 
MANAGEMENT  REVIEW 

James  B.  Ueberhorst  has  been 
appointed  Chief  of  the  new  Divi- 
sion of  Management  Review  in  the 
Administrative  Office  of  the  U.S. 
Courts. 

Mr.  Ueberhorst  comes  to  the 
Administrative  Office  from  the 
State  of  Florida  where  he  was  its 
first  State  Courts  Administrator. 
In  this  position,  he  served  as  both 
planner  and  administrator  for  the 
reorganization  and  consolidation  of 
the  entire  state  judicial  system. 

Among  the  projects  developed 
and  implemented  during  Mr. 
Ueberhorst's  three  years  service  in 
Florida  are:  A  paper  flow  manage- 
ment study  for  streamlining  the 
paper  process  in  state  clerks'  of- 
fices; an  accurate  and  auditable 
case  disposition  reporting  system; 
training  programs  for  judges;  a 
task-oriented  personnel  study  and 
studies  to  expedite  the  appellate 
process. 

Mr.  Ueberhorst  is  a  graduate  of 
the  University  of  Michigan  where 
he  received  the  LLB  and  LLM 
degrees;  he  also  has  a  Masters  in 
International  Affairs  from  Colum- 
bia University.  In  1971  he  was 
selected  to  attend  a  special  program 
at  the  Institute  for  Court  Manage- 
ment in  Denver,  designed  to  train 
senior  management  officials  in  the 
business  of  the  courts  with  a  view 
toward  the  federal  circuit  court 
executive  program.  In  March  1972, 
he  was  certified  as  qualified  to  be 
(See  UEBERHORST  page  5) 


Robert  J.  Pellicoro 


PELLICORO  NAMED  TO  HEAD 
A.O.'S  CLERKS  DIVISION 

The  Director  of  the  Administra- 
tive Office  announced  the  appoint- 
ment of  Robert  J.  Pellicoro  as  Chief 
of  the  newly  created  Clerks  Divi- 
sion in  the  Administrative  Office. 

For  the  past  year  Mr.  Pellicoro 
has  served  as  Assistant  Chief  of  the 
Financial  Management  Division  of 
the  Administrative  Office.  His  ex- 
posure to  the  fiscal  side  of  judiciary 
operations  provided  him  insight 
into  those  significant  problems, 
both  short  term  and  long  range, 
that  obviate  the  overall  effective- 
ness of  a  Clerk's  operations. 

An  early  meeting  last  June  with  a 
representative  group  of  clerks 
greatly  enhanced  the  effectiveness 
of  this  new  Division. 

Mr.  Pellicoro  said  "By  getting  a 
running  start  in  the  early  stages  of 
development  of  the  Clerks  Division, 
we  will  be  better  equipped  to  pro- 
vide a  meaningful,  responsive  chan- 
nel of  communication  between  the 
various  elements  of  the  Administra- 
tive Office  and  Clerks  of  Court,  and 
thereby  hopefully  avert  unneces- 
sary delays  in  obtaining  the  neces- 
sary resources  required  to  effec- 
tively discharge  responsibilities  of 
Clerks  of  Court." 

Among  major  services  to  be  pro- 
vided by  the  Clerks  Division  are  the 
dissemination  of  timely  informa- 
tion and  data  to  Clerks  to  keep 
them  abreast  of  technological  and 
procedural  improvements,  technical 
assistance  in  budget  preparation, 
status  of  legislation  affecting  the 
(See  PELLICORO  page  5) 


NIHAN  NAMED  HEAD  OF 

FEDERAL  JUDICIAL  CENTER'S 

INNOVATIONS  AND  SYSTEMS 

DEVELOPMENT  DIVISION 

The  Board  of  the  Federal  Jud 
cial  Center,  acting  upon  the  recorr 
mendation  of  Center  Directc 
Walter  E.  Hoffman,  approved  th 
appointment  of  Charles  W.  Nihan  < 
Director  of  the  Division  of  Innov 
tions  and  Systems  Developmen 
Mr.  Nihan  holds  an  A.B.  in  histoi 
from  the  University  of  Massach 
setts,  a  Masters  degree  in  Sovi 
Studies  from  Harvard,  a  Maste 
degree  in  Computer  Science  fro 
American  University,  and  a  J.I 
from  Georgetown  University. 

Prior  to  his  appointment 
Director  of  the  Division,  he  w 
Assistant  Director  for  Technology 
His  background  combines  let 
studies  and  those  involving  t 
application  of  computer  technolo 
to  management  problems.  Amo 
the  Division's  programs  which  l\ 
Nihan  is  now  directly  responsil 
for  implementing,  are  the  Distr 
Court  study,  Computer-Aid 
Transcription,  and  COURTAN  II 
program  involving  the  installati 
of  computer  system  linking  ma 
of  the  larger  courts. 

Prior  to  joining  the  Federal  Ju 
cial  Center,  Mr.  Nihan  headed 
Data     Integration     Branch    of 
Naval    Communications  Commc 
and  served  as  a  Naval  Officer 
four   years   on   active  duty  in 
Pacific. 

He  is  a  member  of  the  Arneri* 
Bar  Association,  the  Federal  I 
Association,  and  the  Associat 
for  Computer  Machinery.  |1A 


(PAY  from  page  1) 
amount  of  the  pay  increase  will 
limited  to  the  5%  recommended 
the  President  and  will  take  ef1 
October  1. 

The    Administrative    Office 
U.S.   Courts  will  issue  specific 
structions      to       the      employ 
affected     by     the     pay     incre 
shortly,  Wl 


JEBERHORST  from  page  4) 

ppointed  a  Circuit  Executive.  Prior 
o  serving  in  the  federal  govenment, 
1r.  Ueberhorst  practiced  law  in  the 
tate  of  Michigan. 

The  Division  of  Management 
leview,  which  is  committed  to 
/orking  positively  with  the  Chief 
udges  to  develop  and  implement 
etter  management  techniques,  was 
rganized  by  the  Director  of  the 
idministrative  Office  based  on 
olicy  considerations  of  the  Judi- 
ial  Conference.  The  Conference 
^commended  that  the  judicial 
xamination  function  be  trans- 
ited from  the  Department  of  Jus- 
ce  to  the  Administrative  Office, 
fter  concluding  that  inspections 
nd  examinations  would  be  more 
:curately  attuned  to  the  day-to- 
ay  problems  and  requirements  of 
le  federal  judiciary  and  implemen- 
ition  or  recommendations  could 
3  more  closely  coordinated  and 
:hieved  if  made  by  the  Adminis- 
ative  Office. 

With  the  approval  of  an  initial 
n  positions  for  Fiscal  Year  1975, 
cruitment  and  staffing  has  com- 
enced.  The  first  examinations, 
hich  presently  are  in  progress, 
ere  initiated  in  August  1975,  in 
le  United  States  District  Courts 
ir  the  Eastern  District  of  Virginia 
id  the  Middle  District  of  North 
arolina.  Ilfl 


FJC  HOSTS  CONFERENCE 
FOR  CIRCUIT  EXECUTIVES 

The  Federal  Judicial  Center 
)sted  a  three-day  conference  for 
rcuit  Executives  this  month  giv- 
g  them  an  opportunity  to  meet 
ith  Center  officials  and  senior 
aff  members  of  the  Administra- 
/e  Office  for  discussions  ranging 
om  planning  for  the  Bicentennial 
the  role  of  the  Circuit  Executive 
implementing  the  Speedy  Trial 
:t. 

In  addition,  the  Circuit  Execu- 
tes discussed  techniques  for  eval- 
iting  remote  oral  argument  (see 
3ry  page  7);  current  problems  of 
saling  with  the  news  media;  the 
le  of  the  A.O.'s  new  Divisions. 


(PELLICORO  from  page  4) 

operation  of  the  Clerk's  office, 
types  of  training  available,  and  the 
applicability  of  work-study  pro- 
grams. 

Mr.  Pellicoro  graduated  from 
City  College  of  New  York  in  1956 
with  a  B.A.  in  Business  Administra- 
tion. The  next  nine  years  he  spent 
in  New  York  as  an  Auditor  with  the 
Civil  Aeronautics  Board,  and  in 
1965  came  to  Washington,  D.C. 
with  the  C.A.B.  He  is  experienced 
in  administrative  and  financial  plan- 
ning, particularly  in  the  budgeting 
and  management  of  information 
systems. 

Mr.  Kirks  in  announcing  Mr. 
Pellicoro's  appointment  stated,  "It 
is  our  expectation  that  by  the  es- 
tablishment of  this  new  division  in 
the  Administrative  Office,  under 
the  able  leadership  of  Mr.  Pellicoro, 
we  will  be  able  to  render  a  higher 
degree  of  service  to  the  entire 
system."    ilfi 


JUDGE  GRIFFIN  BELL  HEADS 

JUDICIAL  ADMINISTRATION 

DIVISION 

In  August  Federal  Judicial  Cen- 
ter Board  member,  Judge  Griffin  B. 
Bell  (CA-5),  assumed  the  office  of 
Chairman  of  the  ABA's  Judicial 
Administration  Division.  As  head  of 
this  Division,  he  leads  a  member- 
ship of  almost  8,000  lawyers  and 
judges  for  a  term  of  one  year. 

Presiding  at  his  first  Council 
meeting  last  month,  Judge  Bell 
announced  ambitious  plans  which 
will  include  programs  for  trial  and 
appellate  judges,  state  and  federal, 
as  well  as  administrative  law  judges. 

Judge  Bell,  in  taking  on  this  ABA 
Chairmanship  is  following  a  consis- 
tent pattern  of  leadership  in  judicial 
administration  endeavors  aimed  at 
bringing  to  the  courts  of  our  coun- 
try a  high  quality  of  justice.  He  is  a 
member  of  the  Commission  on 
Standards  of  Judicial  Administra- 
tion, a  member  of  the  Board  of  the 
Federal  Judicial  Center  and  serves 
on  the  Center's  special  committee 
studying  Section  1983  (civil  rights) 
cases.  Ilfl 


FORTY-FIVE  NEW  DISTRICT 

JUDGESHIPS 

APPROVED 

S.  287,  an  Omnibus  District 
Court  Judgeship  Bill  creating  45 
new  judgeships  affecting  43  judicial 
districts,  was  favorably  reported 
out  by  the  Senate  Judiciary  Com- 
mittee September  1 1. 

In  1973  the  Judicial  Conference 
of  the  U.S.  requested  52  new  posi- 
tions after  the  quadrennial  survey 
of  1972.  In  the  same  year  the  Chief 
Judges  of  approximately  43  courts 
testified  before  the  Subcommittee 
on  Improvements  in  Judicial 
Machinery. 

As  first  introduced  this  session 
by  Senator  Quentin  Burdick  Jan- 
uary 21,  the  bill  provided  for  29 
judgeships.  That  number  was  later 
raised  to  30  in  Subcommittee  and 
reported  to  the  parent  Committee 
in  April.  According  to  a  statement 
by  Senator  Burdick  at  that  time, 
the  Subcommitte  recommendation 
was  based  "on  a  statistical  standard 
which  evolved  after  extensive  hear- 
ings." As  cited  in  the  report,  the 
Subcommittee  based  the  determina- 
tion that  more  judges  were  needed 
upon  the  following  considerations: 

"(1)  Either  raw  or  weighted 
case  filings  are  400  or  more 
per  judge;  and 

"(2)  Terminations  are  in  ex- 
cess of  the  national  average  of 
358  per  judge;  and 

"(3)  The  bench  time  averages 
110  or  more  days  per  judge; 
and 

"(4)  The  district  has  made 
efficient  use  of  existing  judges, 
supporting  personnel  and  pro- 
cedural devices  in  order  to 
cope  with  its  existing  work- 
load." 

1975  statistics,  supplied  by  the 
Division  of  Information  Systems  of 
the  Administrative  Office,  were 
used  by  the  Judiciary  Committee, 
and  the  number  of  additional  judge- 
ships raised  to  45. 

(See  JUDGESHIPS  page  6) 


(JUDGESHIPS  from  page  6) 

The  following  is  a  list  of  the  new 
proposed  judgeship  distribution: 


Alabama,  Middle 
Alabama,  Northern 
Arizona 

Arkansas,  Eastern 
California,  Eastern 
California,  Southern 
California,  Central 
Colorado 
Connecticut 
Florida,  Middle 
Florida,  Southern 
Georgia,  Northern 
Georgia,  Southern 

Indiana,  Northern 

Kentucky,  Eastern 

Louisiana,  Eastern 

Massachusetts 

Michigan,  Eastern 

Michigan,  Western 

Minnesota 

Missouri,  Western 

New  Hampshire 

New  York,  Eastern 

North  Carolina,  Eastern 

North  Carolina,  Middle  &  Eastern 

Oklahoma,  Western  &  Eastern 

Oregon 

Pennsylvania,  Middle 

Puerto  Rico 

South  Carolina 

Tennessee,  Eastern  &  Middle 

Texas,  Northern 

Texas,  Western 

Texas,  Southern 

Texas,  Eastern 

Virginia,  Eastern 

Virginia,  Western 

Washington,  Western 

West  Virginia,  Southern 

Wisconsin,  Western 

Total 


45 


that  the  Northern,  Eastern,  and 
Western  Districts  would  lose  a 
judgeship.  As  finally  reported  by 
the  full  Judiciary  Committee,  the 
Eastern  and  Western  Districts  of 
Oklahoma  will  receive  an  additional 
judgeship. 

The  judgeship  for  the  Eastern 
District  of  Tennessee  will  be  a 
judgeship  also  for  the  Middle  Dis- 
trict. 

The  allocation  of  45  judgeships 
is  seven  positions  short  of  the  Judi- 
cial Conference  request  of  1973. 

New  Jersey,  because  of  a  concur- 
rent increase  in  multiple  defendant 
criminal  cases,  with  a  civil  case  fil- 
ing record,  had  pressed  for  the  addi- 
tional judgeship  recommended  by 
the  Conference.  The  addition  was 
denied  in  S.  287  as  now  drafted. 
The  extra  position  would,  in  fact, 
have  returned  this  district  to  the  10 
judgeship  status  quo  of  1970.  Upon 


Eighteen  new  judgeships  were 
added  to  the  Subcommittee  bill  in 
these  districts:  Alabama  (M),  Colo- 
rado, Connecticut,  Georgia  (S), 
Georgia  (N),  Indiana  (N),  Massachu- 
setts, Michigan  (W),  Minnesota, 
North  Carolina  (E),  North  Carolina 
(M  &  E),  Oklahoma  (W  &  E),  Texas 
(E),  Virginia  (W),  and  West  Virginia 
(S).'  Three  more  positions  were 
awarded  the  9th  Circuit;  one  each 
to  the  Eastern,  Southern,  and  Cen- 
tral Districts  of  California. 

Three  judgeships  included  in  the 
Subcommittee's  recommendations 
were  deleted  by  the  full  Commit- 
tee. They  are  Kansas,  the  Northern 
District  of  New  York,  and  the  West- 
ern District  of  Texas. 

The  Subcommittee  report  had 
originally  provided  that  the  North- 
ern District  of  Oklahoma  would 
receive  an  additional  judgeship  and 


Judge  Augelli's  attainment  of  senior 
status  in  1972,  a  vacancy  was 
created  in  this  district  which,  by 
law,  could  not  be  filled. 

In  Massachusetts  four  more 
judgeships  were  recommended  by 
the  Judicial  Conference  but  only 
one  was  stipulated  in  S.  287.  In  the 
Texas  districts,  statewide,  the  Con- 
ference requested  10  judgeships;  5 
were  granted  in  the  bill. 

The  following  table  shows  the 
number  of  judgeships  requested  by 
the  Judicial  Conference  of  the  U.S. 
in  other  districts  in  which  recom 
mendations  were  not  met,  anc 
those  allocated  by  S.  287: 

District  Judicial  Conference 

California  (N)  2 

Florida  (M)  2 

Florida  (S)  2 

Albama  (S)  1 

New  York  (N)  1 

California  (C)  2 

Virginia  (E)  2 


Chief  Judge  Irving  R.  Kaufman 

CHIEF  JUDGE  KAUFMAN 

REVIEWS  SECOND  CIRCUIT 

PROGRESS 

Chief  Judge  Irving  R.  Kaufman 
(CA-2),  in  an  address  at  the  open- 
ing session  of  the  Circuit's  Judicial 
Conference,  September  1 1,  detailed 
the  progress  which  this  court  has 
made  during  the  last  year. 

Chief  Judge  Kaufman  pointed 
out  in  his  address  that: 

•  The  circuit,  for  the  fourth  time 
in  the  last  five  years,  has  managed 
to  terminate  more  cases  than 
were  filed. 

•  The  successful  progress  to  expe- 
dite criminal  appeals  was  a  major 

(See  KAUFMAN  page  7) 
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Chief  Judge  Collins  J.  Seitz 

CHIEF  JUDGE  SEITZ 

REPORTS  ON  THE  STATE  OF 

THE  THIRD  CIRCUIT 

Chief  Judge  Collins  J.  Sei 
(CA-3)  in  his  remarks  September 
to  the  Third  Circuit  Judicial  Cc 
ference  said  that  for  the  first  tir 
in  recent  memory  there  is  not 
judgeship  vacancy  in  the  Third  C 
cuit  and  this  is  especially  importc 
because  of  the  heavy  caselo 
which  this  Circuit  has  at  the  pre* 
time. 

Here  are  the  other  key  poi 
which  Chief  Judge  Seitz  made  in 
remarks: 

•  Bankruptcies     have    reached 
(See  SEITZ  pag 


(AUFMAN  from  page  6) 
factor  in  reducing  the  median 
time  for  disposition  to  4.5 
months  for  these  cases,  the  best 
record  in  the  Nation. 
The  impact  during  its  first  full 
year  of  operation  of  the  Circuit's 
innovative  plan  for  handling  civil 
appeals.  The  Civil  Appeals  Man- 
agement Plan  (CAMP)  has  stream- 
lined appeals  and  encouraged  set- 
tlements. 

At  the  trial  court  level  there  are 
7.6%  fewer  criminal  docketings 
than  five  years  ago.  However, 
civil  terminations,  circuitwide, 
have  increased  23.4%,  more  than 
double  the  growth  in  civil  filings. 
The  individual  assignment  pro- 
gram in  the  Southern  District  of 
New  York  has  significantly  re- 
duced the  backlog  of  that  court 
and  brought  it  nearly  to  cur- 
rency. 

The  work  of  the  Committee  on 
Sentencing  has  culminated  in 
model  sentencing  procedures 
coupled  with  the  drafting  of 
benchmark  sentences  which  will 
serve  to  reduce  sentencing  dis- 
parities. 

Finally,  and  perhaps  most  signifi- 
cantly, Judge  Kaufman  discussed 
the  twin  themes  of  the  Second 
Circuit  Judicial  Conference:  The 
continuing  efforts  to  improve  the 
quality  of  advocacy  both  for 
attorneys  being  admitted  to  prac- 
tice before  the  courts  of  the  cir- 
cuit, as  well  as  for  "the  incum- 
bent incompetent"  and  recogniz- 
ing as  well  as  solving  problems  in 
professional  responsibility. 

m      nn 

iEITZ  from  page  6) 

awesome  height  and  the  burden  is 
extremely  heavy  on  bankruptcy 
judges  in  the  Circuit. 
He  commended  the  district  judges 
of  the  Circuit  for  their  ever- 
increasing  use  of  federal  magis- 
trates and  also  praised  the  work 
of  the  Clerks'  offices  in  both  the 
district  courts  and  the  Court  of 
Appeals  and  hoped  that  the 
Administrative  Office  will  recog- 
nize that  there  is  a  need  for  in- 
creased personnel   to  assist  these 


offices     in      handling     what     he 
termed  a  "staggering"  workload. 

•  He  said  that  the  satellite  libraries 
in  Newark,  Pittsburgh  and  Wilm- 
ington are  now  staffed  as  a  result 
of  the  satellite  library  project 
authorized  by  the  Judicial  Confer- 
ence of  the  United  States  and  that 
the  central  library  in  Philadelphia 
will  have  an  even  larger  collection. 
Thus,  this  library  will  be  able  to 
offer  its  services  to  the  library 
network  which  is  now  in  opera- 
tion throughout  the  Third  Circuit. 

•  In  the  fiscal  year  ending  June  30, 
1975,  he  said  that  appeals  were 
up  14%  over  the  previous  year 
and  that  except  for  the  First  Cir- 
cuit, this  was  by  far  the  largest 
percentage  increase  in  all  of  the 
circuits.  However,  despite  this 
workload  he  said  that  the  "Court 
of  Appeals  is  current,  thanks  to 
the  effprts  of  both  the  active  and 
senior  judges." 

•  He  said  that  despite  strong  recom- 
mendations in  some  legal  circles 
that  the  Circuit  change  its  prac- 
tice and  grant  oral  argument  in 
nearly  all  appeals  as  well  as  give 
reasons  for  its  decisions  in  all 
cases,  the  judges  of  the  Circuit 
feel  they  should  continue  their 
current  practice.  "Given  the 
workload  and  available  judicial 
manpower,  our  judges  feel  that 
we  must  adhere  to  the  present 
system  if  we  are  to  process  the 
cases  with  reasonable  expedi- 
tion." He  also  added  "We  will,  of 
course,  continue  to  write  opinions 
in  those  cases  where  an  exposition 
or  elaboration  appears  to  be  dic- 
tated by  the  subject  matter  or  the 
state  of  the  law."    llfl 


FJC  &  ABA  JOIN  TO  CONDUCT 

INTERSTATE  ORAL 

ARGUMENT  USING 

VIDEO  PICTUREPHONE 

In  what  will  be  the  first  long- 
range  oral  argument  in  federal 
courts  using  video  techniques,  the 
Federal  Judicial  Center  and  the 
American  Bar  Association's  Appel- 
late Judges'  Conference  will  con- 
duct a  joint  experiment  October  16 
in  Washington,  D.C.  and  New  York 
City. 

The  experiment  will  involve  the 
oral  argument  of  an  actual  case  on 
the  docket  of  the  U.S.  Court  of 
Claims.  Attorneys  representing 
both  litigants  will  argue  before  a 
podium  in  New  York.  As  the 
attorney  addresses  the  panel  of 
three  Court  of  Claims  judges  sit- 
ting in  a  specially  designed  mock 
courtroom  in  Washington,  D.C,  he 
will  be  able  to  watch  all  three 
judges  on  a  large  television  screen. 

Simultaneously,  the  panel  of 
judges  in  Washington,  D.C.  will 
each  be  able  to  observe  the  attor- 
ney presenting  his  argument  on  in- 
dividual screens.  This  experiment 
is  being  conducted  through  the 
joint  efforts  of  Judge  Robert 
Kunzig  of  the  U.S.  Court  of  Claims 
and  Mr.  Tom  Patrykus  of  the 
American  Telephone  and  Telegraph 
Company. 

The  project  is  being  evaluated  by 
Judge  Joseph  F.  Weis,  Jr.  (CA-3) 
and  major  credit  for  the  entire  pro- 
gram must  be  given  to  the  efforts  of 
Justice  Albert  Tate  of  the  Supreme 
Court  of  Louisiana. 

The  results  of  the  project  will  be 
published  in  the  October  issue  of 
The  Third  Branch.  jltt 


JUDICIAL  CONFERENCE   REPORT  IS  RELEASED 


The  report  of  the  Spring  1975 
meeting  of  the  Judicial  Conference 
of  the  United  States  has  now  been 
formally  printed  and  released  by 
the  Administrative  Office. 

Included  in  this  publication  are 
over  forty  pages  summarizing  Judi- 
cial Conference  resolutions,  com- 
mittee recommendations,  and  refer- 
ences to  oral  and  written  reports  of 


the  Directors  of  the  Federal  Judi- 
cial Center  and  the  Administrative 
Office  as  well  as  the  Panel  on  Multi- 
district Litigation. 

While  many  managerial  and  per- 
sonnel matters  were  considered,  the 
following  actions  of  the  Conference 
had  special  significance: 
•  Approved,  in  principle,  legislation 
(See  RE  PORT  page  8) 
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calendar 

Oct.  2-3  Workshop  for  District 
Judges,  Jacksonville,  Fla. 

Oct.  3-4  Judicial  Conference  Advi- 
sory Committee  on  Appel- 
late Rules,  Washington,  D.C. 

Oct.  20-24  Orientation  Seminar  for 
Probation  Officers 

Oct.  20-24  Seminar  for  Asst.  Fed- 
eral Public  Defenders, 
Chicago,  Illinois 

Oct.  28-31  In  Court  Management 
Training  Institute,  San  Juan 
Puerto  Rico 

Oct.  31 -Nov.  2  National  Conference 
of  Bankruptcy  Judges, 
Houston,  Texas  and  Mexico 
City,  Mexico 

Nov.  3-6  Seminar  for  Non-Metro- 
politan Clerks,  Atlanta,  Ga. 

Nov.  3-7  Advanced  Seminar  for 
Probation  Officers,  Ashville, 
N.C. 

Nov.  19-21  Regional  Seminar  for 
Bankruptcy  Judges,  New 
Orleans,  La. 

Nov.  24-25  Federal  Judicial  Center 
Board  Meeting,  Williams- 
burg, Va. 
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KRS^nna 

Nomination 

Eugene  E.  Siler,  Jr.,   U.S.   District 
Judge,  E.&  W.  D.  Ky.,  Sept.  19 

Appointment 

Richard  Dean  Rogers,  U.S.  District 
Judge,  D.Kan.,  Aug.  7 

Death 

Harvey    M.    Johnsen,    U.S.    Senior 
Circuit,  Judge,  (CA-8),  Sept.  18 
Charles  L.  Powell,  U.S.  Senior  Dis- 
trict Judge,  E.D.  Wash.,  Aug.  17 

Confirmation 

Clarence  A.  Brimmer,  Jr.,  U.S. 
District  Judge,  Dist.  of  Wyoming, 
Sept.  15 

Terry  L.  Shell,  U.S.  District  Judge, 
E.  and  W.  Dist.  of  Arkansas, 
Sept.  15 


(REPORT  from  page  7) 
which  calls  for  the  establishment 
of  a  Council   on  Judicial  Tenure 
(but  adding  suggestions  from  the 
Conference). 

•  Approved  a  pilot  project  for  satel- 
lite libraries  in  the  Third  Circuit, 
in  those  cities  other  than  where 
the  Circuit's  central  library  is 
located. 

•  Asked  the  Federal  Judicial  Center 
to  conduct  a  library  study 
designed  to  eliminate  the  artificial 
distinction    between    libraries    of 


courts  of  appeals  and  district 
courts,  and  to  avoid  duplication 
of  holdings. 

»  Approved  certain  amendments  tc 
the  Code  of  Judicial  Conduct. 

►  Voted  authority  to  the  Commit 
tee  on  Administration  of  th< 
Criminal  Law,  in  conjunctior 
with  the  Advisory  Committee  or 
Criminal  Rules,  to  amend  plan 
adopted  under  Rule  50(b)  of  th 
Federal  Rules  of  Criminal  Proce 
dure;  take  certain  steps  to  imple 
ment  the  first  phase  of  th 
Speedy  Trial  Act,  as  well  as  imple 
mentation  procedures  beyond  th 
first  phase. 

•  Assigned  to  the  Committee  on  th 
Administration  of  the  Probatio 
System  oversight  of  the  impl 
mentation  of  Title  II  of  tr 
Speedy  Trial  Act. 

•  Considered    certain    Sections    < 
S.  1 ,   the  proposed   legislation 
revise  the  Federal  Criminal  Cod 
Conference    members    again    e 
pressed  the  view  that  a  traditior 
recodification  of  the  existing  sti 
utes  "would  serve  all  the  purpos 
of  a  completely  new  code  redef 
ing     federal     crimes."     Also    i 
ported,    however,   were  views 
some    members   that   "if   such 
comprehensive  code  is  to  replc 
all    present  federal  criminal  st 
utes,  the  present  time  was  mi 
inappropriate.  .  .  ."  Copies  of 
report  are  available  through 
FJC  Information  Service,  lift 
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Senate  Acts  on  Circuit 
ind  District  Judgeships 

The  Senate  this  month  passed  and  sent  to  the  House  S.286  authorizing 
ven  additional  judgeships  for  the  U.S.  Courts  of  Appeals.  One  each  will 
>  to  the  First,  Third,  Fourth,  Sixth,  Seventh,  Eighth  and  Tenth  Circuits. 


The  Judicial  Conference  had  rec- 
nmended  fifteen  new  posts  but 
e  Judiciary  Committee  amended 
e  bill  to  delete  two  positions  for 
e  Second  Circuit  and  one  of  two 
commended  for  the  Fourth  Cir- 
it.  Action  on  five  new  judgeships 
r  the  Ninth  Circuit  was  post- 
ed pending  final  Congressional 
tion  on  S.729,  a  bill  to  divide  the 
fth  and  Ninth  Circuits. 
In  a  detailed  report  (S.  Rept. 
-404)  the  Judiciary  Committee 
aised  the  Courts  of  Appeals  for 
:reased  efficiency  but  expressed 
ome  concern  as  to  whether  this 
:rease  has  been  achieved  at  the 
pense  of  a  reduction  in  the 
lount  of  mature  consideration 
lich  each  case  is  given  in  the 
pellate  process." 

The  report  cites  a  200  percent 
:rease  in  cases  terminated  over 
e  past  eight  years  with  only  a 
:  percent  increase  in  the  number 
judges.  However,  the  report 
ds,  the  number  of  signed  opin- 
ns  increased  from  only  30  to  33 
r  judge  while  the  number  of  per 

(See  JUDGESHIPS  page  7) 


JUDGE  MURRAH  MOURNED 

Judge  Alfred  P.  Murrah,  Direc- 
tor of  the  Federal  Judicial  Center 
for  four  and  one-half  years  before 
his  retirement  in  October,  1974 
died  October  30  in  Oklahoma  City. 
He  was  71. 

Judge  Murrah,  one  of  the  young- 
est men  ever  appointed  a  federal 
district  judge,  served  the  judiciary 
for  nearly  40  years. 

In  a  statement  praising  Judge 
Murrah,  The  Chief  Justice  said 
"Few  men  will  equal  his  contribu- 
tions to  the  improvement  of 
justice." 


A.O.  DIRECTOR  KIRKS 
HOSPITALIZED 

Rowland  F.  Kirks,  Director, 
Administrative  Office,  had  surgery 
October  17  and  is  responding  well. 

Since  he  has  not  yet  been  able  to 
make  personal  responses,  he  wishes 
to  express  through  The  Third 
Branch  his  appreciation  to  his  many 
friends  who  have  written  and  called 
with  get-well  messages. 


PROBLEMS  OF  THE  FEDERAL 
COURTS  TODAY 
An  Interview  with 

Deputy  Attorney  General  Tyler 


Harold  R.  Tyler,  Jr.  was  a  U.S.  Dis- 
trict Judge  (S.D.  N.Y.)  for  12  years 
before  he  was  sworn  in  April  7, 
1975  as  the  35th  Deputy  Attorney 
General  of  the  United  States. 


Q:  As  a  former  district  judge  and 
member  of  the  Federal  Judicial 
Center  board,  you  are  in  a 
unique  position  to  observe  the 
problems  of  the  federal  courts. 
What,  in  your  opinion,  are  the 
major  problems  today? 

A:  Well,  I  feel  that  despite  the 
many  advances  in  recent  years, 
particularly  since  the  legislation 
creating  the  Center,  the  courts 

(See  TYLER  page  5) 
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MONTHLY  GRAND  JURIES 

RECOMMENDED  FOR 

SPEEDY  TRIAL 

The  Judicial  Conference  Com- 
mittee on  the  Operation  of  the  Jury 
System  has  concluded  that  all  dis- 
trict courts  should  schedule 
monthly  grand  jury  sessions  to 
ensure  compliance  with  the  Speedy 
Trial  Act  provisions  on  indictment, 
18U.S.C.  §3161(b). 

The  section  provides  that,  when 
the  permanent  time  limitations  of 
the  Act  have  become  fully  effec- 
tive, an  information  or  indictment 
shall  be  filed  within  30  days  from 
the  date  of  arrest  or  service  with 
summons,  or  within  sixty  days  if  a 
felony  is  charged  and  no  grand  jury 
has  been  in  session  in  the  district 
during  the  thirty-day  period.  Less 
stringent,  graduated  time  limita- 
tions for  the  first  three  years  fol- 
lowing the  implementation  of  the 
Act  are  set  forth  in  18  U.S.C. 
13161(f). 

The    Jury    Committee's    report, 
which     the     Judicial     Conference 
authorized  at  its  September,  1975 
session  for  distribution  to  all  dis- 
trict courts,  was  prepared  by  Judge 
William  K.  Thomas  of  the  Northern 
District  of  Ohio,  acting  as  a  sub- 
committee.  Judge  Thomas  recom- 
mended that  an  essential  adjunct  of 
the   proposed  monthly  grand  jury 
meeting    schedule    should    be    the 
installation  and  use   in  each  court 
of  a      "code-a-phone",   or  similar 
device  to  permit  the  recording  and 
continuous  playback  of  telephone 
messages.  Use  of  the  device  will  per- 
mit grand  jurors  to  receive  a  record- 
ed message  from  the  clerk  of  court 
confirming   that  they  must  report 
or  informing  them  that  the  session 
of  the  grand   jury   has  been   can- 
celled. 

The  "code-a-phone"  device, 
which  is  already  employed  by  many 
district  courts  to  inform  petit  jurors 
of  a  continuance  or  settlement  of 
their  cases  will  permit  the  schedul- 
ing of  regular  monthly  grand  jury 
sessions  without  detriment  to  the 
courts'  jury  utilization  index. 

The  Committee's  report  cites 
the  related  question  of  whether  an 


FJC  SEEKS  DATA  ON 
BENCH  MATERIALS 

Judge  Robert  J.  Kelleher  (CD. 
Ca.),  in  a  communication  to  F.J.C. 
Director  Hoffman,  has  listed  several 
books  and  manuals  he  finds  useful 
and  queries  whether  other  judges 
might  have  additional  listings. 

Judge  Kelleher's  list  includes,  in 
addition  to  the  Bench  Book,  such 
publications     as     the     Manual     of 
Federal  Practice,  the  Handbook  on 
Proving    Federal    Crimes,    and   the 
Handbook   on   Criminal  Procedure 
in  the  United  States  District  Courts. 
The  Director  solicits  your  coop- 
eration in  compiling  a  comprehen- 
sive    list.     Please    send    to    Judge 
Hoffman  at  the  Center  information 
on   any   material    you    recommend 
for  quick  reference  on  the  bench. 
It  may  be  that  some  judges  have 
prepared    their    own    material,    or 
know   of  local   publications  which 
are  not  in   national  circulation.    If 
so,  this  also  would  be  of  interest. 

When  all  information  is  in  hand 
FJC  staff  will  compile  a  total  list 
and  make  it  available  to  all  federal 
judges. 


indictment  can  validly  be  returned 
by  a  grand  jury  selected  from  one 
division  of  a  judicial  district  charg- 
ing an  offense  alleged  to  have  been 
committed  in  a  different  division 
or  place  of  holding  court. 

Because  this  practice  would 
simplify  the  implementation  of  the 
Speedy  Trial  Act  time  limits,  and 
because  the  case  law  on  this  ques- 
tion is  contradictory,  the  Jury 
Committee  has  appointed  a  sub- 
committee, chaired  by  Judge 
Myron  Gordon  of  the  Eastern  Dis- 
trict of  Wisconsin,  to  study  this 
matter  and  report  to  the  Commit- 
tee and  the  Conference. 

Judge  Gordon's  subcommittee 
will  also  consider  the  related  ques- 
tion of  whether  a  criminal  defend- 
ant can  be  tried  by  a  petit  jury 
which  sits  in  and  is  selected  from  a 
division  different  from  that  in 
which  the  offense  is  alleged  to  have 
been  committed,  consistent  with 
the  federal  jury  laws. 


SUPREME  COURT  TAKES 
HEADSTART  ON  1975  TERIV 

Complying  with  custom  a 
statute,  the  Supreme  Court  of 
United  States  officially  opened 
October  Term,  1975  on  October 
However,  faced  with  a  he; 
caseload  of  appeals,  petitions 
certiorari  and  cases  awaiting  ar 
ment,  the  nine  Justices  met 
closed  sessions  a  week  earlier 
review  and  pass  upon  the  accumi 
tion  of  filings  since  they  adjoun 
last  June. 

The  earlier  meetings  permil 
the  Court  to  immediately  s 
hearing  arguments  in  pending  ca 
This  Term's  first  Conference 
included  a  total  of  867  cases.  Se 
hundred  and  thirty-two  of  t\ 
were  petitions  for  writs  of  certic 
and  61  were  appeals.  There  is  e\ 
reason  to  expect  the  increase  ir 
ings  will  continue  as  it  has  over 
years,  with  an  average  of  over  4 
cases  each  Term. 

The   Court    has   begun   its 
Term    on    the    first    Monday 
October  since  1917. 


NEW  CHICAGO  CORRECTIOI 
CENTER  HONORS 
JUDGE  CAMPBELL 

Chicago's  impressive  new  Fe 
Metropolitan  Correctional  C< 
was  dedicated  this  month  in  h 
of  William  J.  Campbell,  Senior 
District  Judge  and  former  I 
Judge  of  the  Northern  Distri* 
Illinois.  The  26-story,  $10.2  m 
center  is  one  of  three  high-rise 
rectional  facilities  completei 
recent  months  by  the  Fe 
Bureau  of  Prisons.  The  others  < 
San  Diego  and  New  York  City. 

A  special  plaque  inside 
Chicago  center  dedicates  it  to » 
Campbell  for  his  "leaderships 
and  untiring  effort"  in  makin 
facility  a  reality.  Judge  Can- 
served  as  U.S.  Attorney  in  Ch 
from  1938-40  and  has  been  o 
federal  bench  there  for  the 
thirty-five  years. 


EGlSINiNE 
OUILOOK 


Jurors'  Fees.  S.539,  which  would 
lise  jurors'  fees  to  $25.00  per  day 
id  provide  juror  employment  pro- 
ction,  passed  the  Senate  on 
jptember  30. 

Securities  Act  Amendments.  The 

cently  enacted  Securities  Act 
mendments  of  1975,  P.L.  94-29 
mtain  a  provision  which  may  be 
:  considerable  interest  to  the 
diciary.  Section  25  of  the  Act 
ithorizes  any  person  aggrieved  by 
final  order  of  the  Commission  to 
>tain  review  of  the  order  in  the 
lited  States  Court  of  Appeals  for 
e  circuit  in  which  he  resides  or 
is  his  principal  place  of  business, 
for  the  District  of  Columbia  Cir- 
it.  When  the  same  order  or  rule 
the  subject  of  one  or  more  peti- 
>ns  for  review  and  an  action  for 
forcement  has  also  been  filed  in 
district  court  of  the  United  States 
ider  Section  21,  the  court  in 
lich  the  petition  or  the  action  is 
st  filed  will  have  jurisdiction  with 
>pect  to  the  order  or  rule  to  the 
elusion  of  any  other  court  and 
such  proceedings  are  transferred 
that  court.  For  the  convenience 
the  parties  in  the  interest  of 
Jtice,  that  court  can  thereafter 
insfer  all  the  proceedings  to  any 
her  court  of  appeals  or  district 
urt  whether  or  not  a  petition  or 
tion  was  originally  filed  in  the 
msferee  court.  The  scope  of 
/iew  by  the  district  court  in 
ch  a  situation  would  be  the 
Tie  as  review  by  a  court  of 
peals. 

Child    Support    Program.       The 

)use  of  Representatives  has  pass- 
H.R.  8598  which  would  remove 
e  enforcement  of  the  child  sup- 
>rt  program  from  the  federal 
urts.  However,  the  bill  does  not 
feet  the  law  relating  to  garnish- 
snt  of  federal  employees'  salaries. 
R.  8598  is  now  pending  in  the 
nate  Committee  on  Finance. 


FJC  PLANS  CASSETTES  ON 
SPEEDY  TRIAL  ISSUES 

The  Federal  Judicial  Center  is 
preparing  audio  cassettes  with 
selected  presentations  from  the 
recently  concluded  regional  con- 
ferences on  implementation  of  the 
Speedy  Trial  Act. 

It  is  contemplated  that  the  cas- 
settes may  be  helpful  to  members 
of  the  speedy  trial  planning  groups 
who  were  not  able  to  attend  the 
conferences.  Requests  for  the  cas- 
settes should  be  directed  to  the 
Continuing  Education  &  Training 
Division  of  the  Federal  Judicial 
Center. 


S.2018-National  Worker's  Com- 
pensation Act  of  1975.  This  bill 
would  require  the  states  to  main- 
tain or  provide  a  prompt  and  com- 
prehensive system  of  compensation 
for  work-related  injuries,  diseases  or 
deaths.  Section  9  of  the  bill  pro- 
vides that  any  employee  or  survivor 
of  a  deceased  employee  aggrieved 
by  a  determination  of  the  state 
worker  compensation  agency  may 
bring  suit  in  either  the  appropriate 
district  court  or  in  the  state  court 
with  appropriate  jurisdiction.  Cases 
filed  in  a  federal  court  by  a  private 
individual  must  meet  the  $10,000 
jurisdictional  limit.  In  addition,  the 
Secretary  of  Health,  Education  and 
Welfare  may  bring  an  action  in  fed- 
eral court  to  require  a  state  to  pro- 
vide the  necessary  required  benefits 
and  may  do  so  without  regard  to 
the  amount  in  controversy.  The 
Secretary  may  also  intervene  in  an 
action  filed  by  a  private  party. 
Attorney's  fees  would  be  included 
as  a  part  of  the  award. 

Three-Judge  Courts.  H.R.  6150 
which  would  require  three-judge 
courts  only  in  cases  involving  state 
or  congressional  reapportionment 
or  when  specifically  required  by 
Act  of  Congress  has  been  reported 
out  of  the  Subcommittee  on 
Courts,  Civil  Liberties,  and  the 
Administration  of  Justice,  and  is 
now  pending  in  the  full  House 
Judiciary  Committee. 


BILL  EXPANDING 

MAGISTRATES' 

JURISDICTION  MOVES 

FORWARD 

The  Senate  Judiciary  Subcom- 
mittee on  Improvements  in  Judicial 
Machinery  has  approved  S.  1283,  a 
bill  to  expand  the  jurisdiction  of 
U.S.  Magistrates. 

The  full  committee  is  expected 
to  act  momentarily  on  the  bill  and 
report  it  favorably  to  the  Senate. 

According  to  the  report  prepared 
by  the  subcommittee  on  the  bill,  its 
purpose  is  to  amend  section  636(b), 
Title  28  U.S.  Code,  "in  order  to 
clarify  and  further  define  the  addi- 
tional duties  which  may  be  assigned 
to  a  U.S.  Magistrate  at  the  discre- 
tion of  a  judge  of  the  district  court. 
"These  additional  duties  gener- 
ally relate  to  the  hearing  of  motions 
in  both  criminal  and  civil  cases,  in- 
cluding both  preliminary  proce- 
dural motions  and  certain  dis- 
positive motions.  The  bill  provides 
for  different  procedures  depending 
upon  whether  the  proceeding  in- 
volves a  matter  preliminary  to  trial 
or  a  motion  which  is  dispositive  of 
the  action.  In  either  case  the  order 
or  the  recommendation  of  the 
magistrate  is  subject  to  final  review 
by  a  judge  of  the  court." 

The  committee  added  these  three 
key  amendments  to  the  original 
bill: 

"(A)  a  judge  may  designate  a 
magistrate  to  hear  and  determine 
any  pretrial  matter  pending  before 
the  court,  except  a  motion  for  in- 
junctive relief,  for  judgment  on  the 
pleadings,  for  summary  judgement, 
to  dismiss  or  quash  an  indictment 
or  information  made  by  the  defend- 
ant, to  suppress  evidence  in  a  crim- 
inal case,  to  dismiss  or  to  permit 
maintenance  of  a  class  action,  to 
dismiss  for  failure  to  state  a  claim 
upon  which  relief  can  be  granted, 
and  to  involuntarily  dismiss  an 
action  for  failure  to  comply  with  an 
order  of  the  court.  A  judge  of  the 
court  may  reconsider  any  pretrial 
matter  under  this  subparagraph  (A) 

(See  JURISDICTION  page  4) 
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MAGISTRATE  NAMED  TO 
KANSAS  SUPREME  COURT 

For  the  second  time  in  recent 
months  a  U.S.  Magistrate  has  been 
honored  by  appointment  to  a  State 
Supreme  Court.  He  is  Robert  H. 
Miller,  (D.  Ks.),  named  to  the 
Supreme  Court  of  Kansas.  Justice 
Miller  was  a  state  district  judge 
from  1961  to  June  1,  1969  when 
he  received  one  of  the  first  appoint- 
ments as  a  U.S.  Magistrate. 

In  July  of  this  year  U.S.  Magis- 
trate Joseph  W.  Hatchett,  (M.D. 
Fla.),  was  appointed  to  the  Florida 
Supreme  Court. 


(JURISDICTION  from  page  3) 

where  it  has  been  shown  that  the 
magistrate's  order  is  clearly  erro- 
neous or  contrary  to  law. 

"(B)  a  judge  may  also  designate 
a  magistrate  to  conduct  hearings, 
including  evidentiary  hearings,  and 
to  submit  to  a  judge  of  the  court 
proposed  findings  of  fact  and 
recommendations  for  the  disposi- 
tion, by  a  judge  of  the  court,  of 
any  motion  excepted  in  subpara- 
graph (A),  of  applications  for  post- 
trial  relief  made  by  individuals  con- 
victed of  criminal  offenses  and  of 
prisoner  petitions  challenging  con- 
ditions of  confinement. 

"(C)  the  magistrate  shall  file  his 
proposed   findings  and   recommen- 
dations   under    subparagraph     (B) 
with   the   court   and   a   copy  shall 
forthwith   be  mailed  to  all  parties. 
Within  ten  days  after  being  served 
with  a  copy,  any  party  may  serve 
and  file  written  objections  to  such 
proposed   findings  and   recommen- 
dations   as    provided    by    rules    of 
court.   A  judge  of  the  court  shall 
accept,  reject,  or  modify,  in  whole 
or   in   part,  the  findings  or  recom- 
mendations   made    by    the    magis- 
trate.  The  judge  may  also  receive 
further   evidence  or  recommit  the 
matter   to  the   magistrate  with   in- 
structions. 


JUDICIAL  CONFERENCE 
ACTIONS 

At  its  semi-annual  meeting  here 
the  Judicial  Conference  of  the 
United  States  voted  to  disapprove, 
insofar  as  they  might  apply  to  the 
judiciary,  two  pending  bills  (H.R. 
110  and  H.R.  3249)  which  would 
require  the  filing  of  reports  on  out- 
side income  with  the  Comptroller 
General. 

The  Judicial  Conference  has 
taken  the  position  that  legislation  is 
not  needed  for  the  Judiciary  since 
the  Conference  already  has  adopted 
a  resolution  calling  for  semi-annual 
filing  of  public  reports  on  extra- 
judicial income. 

In  other  actions  the  Conference: 
•  Announced  that  it  had  approved 
for  transmission  to  the  Supreme 
Court  comprehensive  rules  gov- 
erning procedures  in  railroad  re- 
organization cases  and  in  cases 
involving  the  composition  of 
indebtedness  of  certain  taxing 
authorities  under  the  Bankruptcy 
Act.  This  action  completes  a  ten- 
year  effort  by  the  Conference  to 
promulgate  rules  governing  all 
proceedings  in  bankruptcy.  If 
approved  by  the  Supreme  Court, 
the  new  rules  will  be  sent  to 
Congress  and  will  become  effec- 
tive in  ninety  days  unless  Con- 
gress decides  otherwise. 

•  Voted  to  take  no  action  on  vari- 
ous no-fault  auto  insurance  bills 
pending  in  Congress. 

•  Disapproved  in  their  present 
form  two  bills  (S.670  and  S.673) 
which  would  authorize  consumer 
actions  in  federal  courts  without 
regard  to  the  citizenship  of  the 
parties  and  the  amount  in  con- 
troversy. 

•  Recommended  that  Congress  re- 
consider the  culpability  provi- 
sions contained  in  S.  1,  a  bill  to 
revise  and  codify  all  federal  crim- 
inal law.  The  Conference  is  sub- 
mitting to  Congress  its  formula- 
tion and  definitions  of  the 
degrees  of  culpability  in  lieu  of 
those  proposed  in  the  bill. 


FLORIDA  OPINION  LIMITS 

ROLE  OF  U.S.  COURTS 

IN  GARNISHMENTS 

A  United  States  district  court  h 
interpreted  a  recent  amendment 
the  Social  Security  Act  as  not  cc 
ferring  jurisdiction  on  the  fedei 
courts  to  enforce  child  suppc 
obligations  through  the  garni! 
ment  of  salaries  of  federal  emplc 
ees.  The  recent  ruling  by  Ch 
Judge  Winston  Arnow  of  t 
Northern  District  of  Florida  cc 
strued  section  459  of  the  Soc 
Security  Act,  which  was  added 
that  law  by  the  Social  Servii 
Amendments  of  1974,  Pub.  L.  r 
93-647,  88  Stat.  2337,  as  not  ju 
dictional. 

Judge  Arnow's  order  in  the  c 

of  Carroll  v.  Carroll  (No.   P-M 

75-63),     dated     July     29,     19 

directed  the  Clerk  of  his  court 

to  file  an  action  for  a    writ  of  \ 

nishment   to  enforce  certain  cl 

support  orders  entered  by  a  si 

court   in   connection   with   a  f 

judgment    of    dissolution    of   n 

riage.  Judge  Arnow  held  that 

Congress,  in  enacting  the  provi! 

making  subject  to  garnishment 

moneys    payable    by    the    fed 

government,   did   not  contemp 

or  allow  the  writ  of  garnishmen 

be  issued  by  a  federal  court 

federal  agency  for  the  salary  o 

employee.  The  order  added,  1 

such  writ  must  be   issued   in 

state  court;  the  Act  of  Com 

deals   only  with   the  enforcer 

of  the  garnishment  through  its : 

ice   on   the   United   States  to 

same  extent  as  though  the  Ur 

States  were  a  private  person." 


•  Adopted  a  resolution  maki 
clear  that  under  the  Cod 
Judicial  Conduct,  bankn 
judges  may  not  act  in  any  ur 
tested  matter  pending  b 
them  in  which  they  may  h 
financial  interest. 
This  action  was  made  nece 
by  the  new  judicial  disqual 
tion  statute,  28  USC  455. 


LER  from  page  1) 

do  have  a  number  of  great  prob- 
lems. I  believe,  as  I  think  others 
do  for  example,  that  too  many 
of  the  nation's  problems  which 
surface  in  the  executive  and 
legislative  branches,  and  which 
I  believe  would  be  better  and 
more  fairly  handled  by  those 
two  branches,  are  coming  out 
of  the  legislative  process  and 
being  dumped  upon  the  courts. 
I  think  this  is  terribly  difficult 
for  the  courts.  It  not  only  adds 
burdens  of  time,  that  is,  by 
expanding  jurisdiction,  but  it 
diminishes  the  federal  court 
system  in  the  eyes  of  some 
thoughtful  people  because 
many  of  these  matters  are  really 
quite  trivial,  and  probably  un- 
necessary. I  refer  here  to  such 
matters  as  the  food  stamp  cases, 
as  I  call  them,  in  which  a  person 
or  firm  denied  eligibility  to 
handle  stamps  can  get  a  hearing 
before  an  administrative  judge, 
and  if  he  doesn't  like  the  result, 
relitigate  the  same  thing  in  a 
federal  district  court.  Now, 
these  cases  often  involve  small 
sums  of  money  with  no  particu- 
lar legal  issues  at  all,  and  we 
have  the  peculiar  situation  in 
which  a  federal  court  is  asked 
to  do  absolutely  the  same  task 
that  an  administrative  court  has 
done  simply  because  someone 
in  Congress  thought  that  this 
was  the  right  thing  to  do.  I  find 
this  kind  of  thing  debilitating  to 
the  moral  of  the  judges.  In  addi- 
tion, it  creates  a  special  class 
that  gets  the  right  of  two  trials 
simply  because  it  does  not  like 
the  result  of  the  first  trial.  Now, 
I  regard  that  type  of  thing  as 
extraordinarily  unnecessary, 
time  consuming,  and  costly.  It 
is  even  worse  if  the  public 
grasps  what  is  going  on  for  I 
don't  see  how  they  can  avoid 
the  impression  that  the  federal 
courts  are  rather  trivial  in  some 
of  their  work. 

Also,  I  think  there  are  areas 
where  the  courts  involve  them- 


selves unnecessarily.  This  con- 
troversy surfaces  and  resurfaces 
over  the  years.  But  I  think  in 
recent  times  judge-made  law, 
which  has  nothing  to  do  with 
the  Executive  or  Congress  as 
such,  has  gotten  the  federal 
courts  in  particular  into  areas 
where  they  really  don't  have  as 
much  expertise  as  say,  the 
Legislature  or  the  Executive.  I 
think  that  has  brought  the  fed- 
eral court  system  into  some  dis- 
repute. It's  a  troublesome  thing, 
particularly  to  one  like  me  who 
loves  the  federal  courts  and 
feels  that  they  on  the  whole 
have  been  one  of  the  strongest, 
if  not  the  strongest,  institution 
we  have  in  modern  times.  If 
that  is  anywhere  close  to  being 
true,  then  there  is  all  the  more 
reasons  to  be  concerned  that  a 
good  and  strong  institution  is 
being  eroded  and  depreciated. 

Q:  In  response  to  a  question  about 
abuse  of  power,  at  a  recent 
press  conference.  Attorney 
General  Levi  was  quoted  as  say- 
ing he  thinks  "there  is  a  great 
danger  of  judicial  power,  too. " 
"In  fact,"  he  added,  "if  one 
wished  to  see  where  power  has 
corrupted  most,  one  might  even 
find  it  there."  What  is  your 
response  to  that? 

A:  What  the  Attorney  General  is 
talking  about  is  corruption 
in  the  institutional  sense  where 
an  institution  either  takes  unto 
itself,  or  without  even  asking 
for  it,  is  given  more  powers  or 
jurisdictions,  as  we  say  in  our 
profession,  than  it  really  ought 
to  have.  I  think  that  we  may, 
as  a  people  and  as  a  country, 
be  asking  the  judiciary  to  do 
too  much;  not  only  from  the 
judiciary's  point  of  view  in 
doing  the  best  job  possible, 
but  in  the  terms  of  overall 
public  good.  I  also  admit,  as  a 
former  judge,  that  we  as  judges 
from  time  to  time  are  guilty  of 
usurping  or  reaching  out  and 
taking  control  of  an  issue  when 


it  might  have  been  wiser  to  use 
"judicial  restraint".  I  would  be 
the  first  to  say,  and  perhaps  I 
am  somewhat  subjective  as  a 
former  judge,  that  when  that 
has  happened,  I  don't  really 
think  there  is  much  question 
but  that  the  judges  did  this  with 
what  they  regarded  as  the  best 
of  motives  at  the  time.  I  under- 
stand that.  They  were  trying  to 
resolve  what  they  saw  as  an 
important  controversy.  In  other 
words,  what  I  think  the  Attor- 
ney General  and  others  in  our 
profession  have  been  worried 
about  is  that  the  federal  courts, 
partly  for  reasons  beyond  their 
control  and  to  some  extent  for 
reasons  within  their  control, 
have  been  getting  into  too 
many  issues  and  areas  for  their 
own  good  and  for  that  of  the 
public. 

For  whatever  reason,  judicial 
restraint  does  not  seem  to  be 
favored  particularly  much  by  a 
number  of  judges  and  lawyers. 
Lawyers,  incidentally,  perhaps 
in  a  very  real  sense,  might  be 
blamed  here  because  the  federal 
courts  have  been  victimized  by 
their  own  popularity  among 
lawyers.  Judge  Friendly  of  my 
old  circuit  has  written  elo- 
quently and  I  believe  correctly 
on  this  point.  As  he  puts  it, 
"It's  nice  to  be  loved,  but  on 
the  other  hand  it's  dangerous  to 
be  loved  to  the  point  where  we 
are  encouraged  to  do  more  as 
judges  than  we  ought  to  be 
doing." 

(See  TYLER  page  6) 


SUPREME  COURT  TO  HEAR 
FREE  TRANSCRIPT  CASE 

The  Supreme  Court  October  6 
announced  it  will  review  a  9th 
Circuit  decision  (U.S.  v.  MacCollom) 
that  would  grant  indigent  federal 
prisoners  an  unconditional  right  to 
free  trial  transcripts  if  they  seek 
post-conviction  relief  under  28 
U.S.C.  2255. 
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(TYLER  from  page  5) 

Q:  If  we  view  the  federal  courts  as 
one    of  our   strongest   institu- 
tions, it  will  be  only  as  strong  as 
the  men  on  the  federal  bench. 
Do  you  feel  the  quality  of  our 
judges  is  improving  or  do  you 
find    anything    faulty    in    our 
selection  process? 
A:  My  own  view,   which   is  rein- 
forced   by   people   in   an   even 
better  position  to  know,  is  that 
in  recent  years  the  quality  of 
our  judges  has  improved.  Since 
the  middle  50's,  I  would  guess, 
there  has  been  a  steady  upward 
trend  in  terms  of  the  caliber  of 
the    federal    judicial    appoint- 
ments in  spite  of  the  relatively 
low  pay.  During  the  last  several 
years  judges  have  been  beset  by 
two   pressures:      the  fact  that 
they  didn't  get  a  raise  for  a  long 
time  plus  the  serious  inflation. 
I    am   convinced,  for  example, 
that  when  I  started  as  a  judge 
at  $22,500   I    was  better  paid 
than    when,    in    the    last   few 
years,  I  was  receiving  $40,000. 
Q:  Do  you  think  the  American  Bar 
Association  Committee  on  the 
Federal  Judiciary  has  played  a 
helpful    role    in    the   selection 
process? 
A:  The     role     of    the     American 
Bar  Association  has  been  criti- 
cized recently  and  particularly 
in  regard  to  an  appointment  in 
my  old  circuit.  I  would  assume 
that    from    time    to   time    the 
American  Bar  Association  like 
anybody  else,  could  make  mis- 
takes  in  judgment.  But  I  still 
feel  that  their  role  in  the  proc- 
ess has  been  and  continues  to 
be  of  the  utmost  benefit  to  the 
courts  and  to  the  communities 
in  which  the  federal  courts  sit. 
Q:  What  about  the  role  of  Con- 
gress? 
A:  There    have    been    arguments, 
quite  understandably,  that  the 
process     could     be     improved 
if    the     historical    blue      slip 
practice    in   the   United   States 
Senate  were  somehow  stopped. 
I  can  frankly  say  that  though  I 
understand  that  argument,  I  am 
not  yet  totally  convinced  that 


removing  judicial  appointments 
from  regular  politics  would 
necessarily  be  the  panacea  that 
many        high-minded  and 

sincere  people  believe.  I  have 
been  astonished  in  my  new  role 
as  Deputy  Attorney  General  in 
the  last  five  months,  and  pleas- 
antly astonished,  to  find  that 
most  Senators  really  take  their 
obligations  very  seriously.  In 
fact,  some  Senators  are  amaz- 
ingly conscientious  and  knowl- 
edgeable in  their  search  for 
candidates.  And  I  must  say  that 
is  extremely  encouraging.  Now, 
of  course  there  are  exceptions 
to  that,  to  be  sure.  But  when 
you  think  about  the  whole 
process,  it  really  works  toler- 
ably well.  At  best,  it  works  very 
very  well. 

Q:  What  effect  do  you  think  the 
Speedy  Trial  Act  will  have  on 
the  Federal  Courts? 

A:   In     those     courts     which     are 
reasonably  up-to-date  now,  and 
there  are  many  of  those,  it  will 
have  no  particular  impact,  bar- 
ring    some     unforeseen     local 
shifts  of  criminal  business.  But 
in  those  courts  which  now  are  a 
little    bit    behind,    or    moreso, 
there  will  be  difficulties;  I  think 
rather  extreme  difficulties,  not 
just    for    the   court   personnel 
themselves,    but   perhaps   even 
for    the    defense    bar    and   the 
United     States     Attorneys.     I 
might  say   in  that  regard  that 
Justice  Clark  and  I  have  had  a 
number    of    conversations    to- 
gether, and  then  with  the  Chief 
Justice    separately,    about   the 
possibility  of  the  Department's 
engaging  in  a  pilot  project  in- 
volving not  only  our  own  law- 
yers, but  judges.  We  hope  this 
project  will  cause  the  Judicial 
Branch  no  expense  and  provide 
an  opportunity  to  see,  in  those 
districts  where  there  are  poten- 
tial  difficulties,  what  the  real 
impact  of  the  Speedy  Trial  Act 
will  be.  This  would  help  us  to 
measure  that  impact  in  advance 
for  the  benefit  of  the  courts 
and  put  us  in  a  better  position 


to  report  on  that  impact  t 
Congress.  I  think  the  Congres 
if  not  immediately,  must  soo 
begin  to  realize  and  becorr 
concerned  with  the  cost  of  th 
additional  court  personnel,  pe 
haps  additional  prosecutor 
equipment,  courtrooms  and  tr 
like. 

Q:   Will  this  program  also  study  tl 
effects  on  civil  calendars? 

A:  That's  right.  That's  a  point  thi 

certainly    interests  me  persoi 

ally     because     I     know    whi 

happened  in  the  Southern  Di 

trict  of  New  York  when  we  fir 

went  on  the  individual  calende 

We  also  had  a  circuit  local  ru 

which  had  goals  much  the  san 

as  those  of  the  Speedy  Tri 

Act,  and  one  result  was  that 

great     many     of     the    judg 

weren't  trying  civil  cases  at  i 

for  several  years.  I  think  this 

very    unfair    to    litigants    ai 

lawyers  who  have  cases  in  t 

civil  area. 

Q:  Do  you  favor  the  pending  pi 

posal    to    establish   a   Natior 

Court  of  Appeals? 

A:  Well,  I  have  to  say  that  I  do  n 

favor     that     concept  .     I     s 

that  with  great  pain  because 

number  of  the  members  of  1 

Commission  on  Revision  of  1 

Federal  Court  Appellate  Systi 

are  great  friends  of  mine,  r 

the  least  of  whom  are  the  ch< 

man   and  the  vice-chairman 

feel  myself  that  it  would  be 

the  long  run  and  probably  e\ 

in  the  short  run,  an  unintenc 

but  nevertheless  actual  disse 

ice  to  the  High  Court,  and 

deed  it  might  do  really  a  gr 

disservice    to    the    Courts 

Appeals. 

Q:  Would  you  be  bothered  by 
American  public's  lack  of  h 
in  access  to  the  Supreme  Col 

A:  Well,  I  think  so  a  little  bit, 
though  that  is  not  one  of 
major  reasons  for  person* 
feeling  that  a  National  Courl 
Appeals  would  be  a  bad  ic 
Conversely,  I  think  one  of 

(See  TYLER  pa< 


'LER  from  page  6) 

major  concerns  is  that  at  best 
this    would    be    a    "band  aid" 
approach.    I    think   the   proper 
approach  is  to  look  at  the  prob- 
lems of  the  federal  courts  as  a 
whole.     I    might    say    in    that 
regard  that  the  Department  of 
Justice  is  thinking  of  ways  to 
assist  the  courts  because  I  hap- 
pen to  believe,  and  the  Attor- 
ney General  agrees,  that  it's  his- 
torically    been    the    high    and 
proud   purpose  of  the  Depart- 
ment  to    assist    the   courts   in 
every  way  that  it  can.  In  fact, 
we    have    constituted    a    small 
committee  of  which  the  Attor- 
ney   General    and    I    are    both 
members,  to  consider  the  ways 
in  which  we  can  help  the  courts 
/vith   their  burdens  and   make 
sroposals  to  the  courts  for  their 
consideration.     The     Solicitor 
jeneral,     as     Chairman,      has 
ilready  had  one  meeting  of  this 
:ommittee. 

Vould  you  comment  on  opera- 
ions  of  the  Law  Enforcement 
Assistance  Administration  and 
•omp taints  by  state  Chief  Jus- 
ices  about  inadequate  Federal 
unding  of  the  Courts? 
.EAA  has  always  had  problems 
-ecause     its     constituency     is 
nade  up  of  so  many  diverse  ele- 
nents    in    the   criminal   justice 
ystem,  and    they    are   always 
Dckeying    for    more   favors   in 
srms  of  grants  and  support.  My 
seling    is,    and    I    think    it    is 
hared  by  the  top  management 
f  LEAA,  that  we've  got  to  do 
lore  in  every  way  we  can  for 
ie  courts  as  opposed  to  say, 
ie  police,  prosecutors,  and  so 
n.   There   has   been,  although 
)metimes      the      press      says 
therwise,    a    shift    in    LEAA 
way  from  emphasis  on  police 
id  prosecutorial  matters.  That 
lift   has  shown  up  most  dra- 
latically  so  far  in  favor  of  the 
)rrectional    parts  of   the   sys- 
m.    Perhaps   because   of   my 
ackground,    I   have  been  very 
•ncerned  about  seeing  that  the 
•urts     get     better     attention. 


Soon,    I    hope,    some    realistic 
financial  support  will  come  for 
some  of  the  difficult  problems 
of  the  state  courts.  I  have  spent 
a  great  deal  of  time  with  LEAA 
in   the    last   few  months  for  a 
variety     of    reasons     including 
important     interests     in     such 
things  as  this.    LEAA,  without 
any     particular     crowding     or 
pushing   from    me,   is,   I   think, 
genuinely    interested   and   con- 
cerned in  shifting  the  focus  to 
the   courts   a  good  deal   more. 
There  are  some  real  things  that 
LEAA  can  do,  and  its  personnel 
are  sensitive  to  this  situation. 

Q:  What  view  do  you  think  Con- 
gress now  takes  of  LEAA? 

A:   There  is  a  great  deal  of  dispute 
inside  Congress  and  out  as  to 
how  to  approach  LEAA  fund- 
ing or  grants.  There  is  a  school 
of    thought    that    thinks    this 
should  be  done  by  block  grants, 
discretionary    grants    and    the 
like.  There  is  another  school  of 
thought    in   Congress,   and    it's 
getting  stronger  I  think,  which 
suggest  that  either  Congress  or 
the  Attorney  General  or  some- 
body   should    earmark     LEAA 
funds.  In  fact,  this  summer  the 
Congress  in  the  1976  fiscal  year 
budget  made  efforts  along  the 
latter     line.     They    earmarked 
funds    for   two   areas:   juvenile 
delinquency    and    law   enforce- 
ment   education,   the   so-called 
LEEP  program  of  LEAA.  Well, 
this   creates  problems.    If  Con- 
gress    earmarks     spending     in 
those  two  directions,  for  exam- 
ple,  we   all    have   to   recognize 
that  that  somewhat  diminishes 
the  possibility  of  block  grant  or 
discretionary      funding     which 
would  benefit  the  courts,  other 
than    say,   the  juvenile   courts. 
But   even  with  all  that,   I   still 
think  that  LEAA  would  like  to 
give  more  priority  to  the  courts, 
recognizing   quite   frankly  that 
the  courts,  and  whatever  they 
do,    have    a    major    impact   on 
what   the  police  do,  what  the 
prosecutors  do,   and  what  the 
correctional  people  do. 


(JUDGESHIPS  from  page  1) 

curiam  opinions  increased  from  14 
to  36  per  judge.  A  large  number  of 
cases,  the  report  adds,  were  termi- 
nated without  use  of  either  signed 
or  per  curiam  opinions.  "Undue 
expansion  of  summary  disposi- 
tions," the  committee  said  in 
another  expression  of  concern, 
"poses  a  potential  threat  to  public 
acceptance  of  adjudications." 

The  committee  said  a  caseload  of 
87  to  104  filings  per  judge  was  con- 
sidered evidence  of  the  need  for  a 
new  judgeship  in  1967  and  noted 
that  fiscal  1975  filings  ranged  from 
126  to  193  in  the  seven  Circuits  for 
which  new  judgeships  were  recom- 
mended. 

District  Judgeships.  S.287,  to 
create  45  additional  district  judge- 
ships in  40  districts,  has  been  favor- 
ably reported  by  the  Senate  Judi- 
ciary Committee. 

In  its  report  (S.  Rept.  94-387) 
the  Committee  said  it  had  rejected 
the  idea  of  basing  its  recommenda- 
tions on  projected  needs  since  it  has 
not  found  a  reliable  method  of 
forecasting  future  caseloads.  In- 
stead, the  Committee  said  it  con- 
cluded that  an  additional  judgeship 
was  justified  if  the  district  met  the 
following  criteria,  using  1975  statis- 
tics: 

•  Either  raw  or  weighted  case  fil- 
ings of  400  or  more  per  judge; 

•  Terminations  in  excess  of  the 
national  average  of  358  per 
judge; 

•  Bench  time  averaging  110  or 
more  days  per  judge;  and 

•  Efficient  use  of  existing  judges, 
supporting  personnel  and  proce- 
dural devices  to  cope  with  the 
existing  caseload. 

However,  the  Committee  said  it' 
relied  on  separate  evaluations,  and 
not  the  general  criteria,  in  recom- 
mending new  judgeships  for  six 
large  metropolitan  districts  because 
most  such  districts  are  "less  able  to 
achieve  a  rate  of  terminations 
equal,  or  even  near,  to  the  national 
average."  The  Committee  said  it 
"was  unable  to  pinpoint  an  expla- 
nation for  this  phenomenon." 
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calendar 


Oct.  27-29  Conference  of  Metro- 
politan Chief  Judges,  Lake 
Buena  Vista,  FL 

Nov.  3-6  Seminar  for  Non-Metro- 
politan Clerks,  Atlanta,  GA 

Nov.  3-7  Advanced  Seminar  for 
Probation  Officers,  Ashe- 
ville,  NC 

Nov.  11-14  Orientation  Seminar 
for  Magistrates,  Washington, 
DC 

Nov.  17-21  Advanced  Seminar  for 
Probation  Officers,  Mon- 
terey, CA 

Nov.  19-21  Regional  Seminar  for 
Bankruptcy  Judges,  New 
Orleans,  LA 

Nov.  24-25  Federal  Judicial  Center 
Board  Meeting,  Williams- 
burg, VA 

Dec.  17-19  Seminar  for  Bank- 
ruptcy Chief  Clerks,  Ft. 
Lauderdale,  FL 

Jan.  27-30,  1976  Seminar  for  Fed- 
eral Public  Defenders,  San 
Diego,  CA 
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Information  Service 
the  Federal  Judicial  Center 


•  Equal  Justice  Under  Law;  The 
Supreme  Court  in  American  Life. 
Mary  Ann  Harrell.  The  Foundation 
of  the  Federal  Bar  Association  with 
the  cooperation  of  National  Geo- 
graphic Society,  1975. 

•  Federal  Judicial  Invalidation  as  a 
Remedy  for  Irregularities  in  State 
Elections.  Kenneth  W.  Starr,  49 
N.Y.U.L.  Rev.  1092-1129  (Dec. 
1974). 

•  Federal  Rule-Making  Process: 
a  Time  for  Re-Examination. 
H.  Lesnick.  61  A. B.A.J.  579-84 
(May  1975). 

•  Prerecorded  videotape  trial:  a 
Status  Report.  J.L.  McCrystal,  G.O. 
Kornblum.  25  Fed.  Ins.  Council 
Q.  121-37  (Winter  1975). 

•  Recent  Reforms  in  the  Federal 
Judicial  Structure-Three-Judge  Dis- 
trict Courts  and  Appellate  Review. 
Bennett  Boskey,  Eugene  Gressman. 
67  F.R.D.  135-57  (Aug.  1975). 

•  Search  for  Truth:  an  Umpireal 
View.  M.E.  Frankel;  Judge 
Frankel's  Search  for  Truth.  M.H. 
Freed  man;  The  Advocate,  the 
Truth  and  Judicial  Hackles:  a  Reac- 
tion to  Judge  Frankel's  Idea.  H.R. 
Uviller.  123  U.  Pa.  L.  Rev.  1031-82 
(May  1975). 


Appointments 

Clarence  A.  Brimmer,  Jr.,  I 
District  Judge,  (D.Wyo.),  Sept.  2 
Terry  L.  Shell,  U.S.  District  Juc 
(E.&W.  D.  Ark.),  Sept.  26 

Confirmation 

Ralph  G.  Thompson,  U.S.  Dist< 
Judge,  (W.  D.Okla.),  Oct.  9 


Disli 


Nomination 

Charles  H.  Haden,  II,  U.S. 
Judge,  (N.&S.  D.W.Va.),  Oct.  1  ; 
Eugene  E.  Siler,  Jr.,   U.S.   Disti 
Judge,  (E.&W.  D.Ky.) 
John  F.  Grady,  U.S.  District  Jui| 
(N.D.III.),  Oct.  20 

Deaths 

Herbert  W.  Christenberry,  U.S. 
trict  Judge,  (E.  D.  La.),  Oct.  5 
Richard    Hartshome,    U.S.    Sd 
District  Judge,  (D.  N.  J.),  Sept.  1 
Clifford    O'Sullivan,    U.S.    Se 
Circuit  Judge,  (6th  Cir.),  Oct.  7 
Alfred     P.     Murrah,    U.S.    Se 
Circuit  Judge  (10th  Cir.),  Oct.  3 

•  U.S.   District  Court  Current 
ings    Alert.    Monthly    Nation-v 
Listing     of     Recently-Filed     |J 
Actions    on     Fed.    Stats.,    WA 
Pub.  Co.,  WN  D.C. 
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REPORT  ON  CASELOAD 
:ORECASTING  RELEASED 

The  Research  Division  of  the  Federal  Judicial  Center-after  a  major  two- 
/ear  effort-has  completed  the  first  stage  of  a  project  designed  to  develop 
eliable  procedures  for  forecasting  future  caseloads  of  the  federal  district 
:ourts. 

These  procedures,  based  on  sophisticated  new  methodology,  are  outlined 
n  detail  in  a  preliminary  report  published  this  month  under  the  title: 
'District  Court  Caseload  Forecasting:  An  Executive  Summary." 


m  mum 


Judge  Walter  E.  Hoffman,  Direc- 
:or  of  the  Federal  Judicial  Center, 
aid  the  new  forecasting  techniques, 
vhen  fully  perfected,  should  meet 
:urrent  objections  to  allocating 
udicial  manpower  and  other 
esources  to  the  federal  courts  on 
he   basis   of   projected    needs.    He 


said  the  immediacy  of  the  problems 
is  illustrated  by  the  Senate  Judici- 
ary Committee's  recent  refusal  to 
base  its  recommendations  for  new 
district  judgeships  on  caseloads  pro- 
jected by  existing  techniques  (see 
The  Third  Branch,  October,  1975, 
p.  7).  The  committee  said  the  major 

(See  FORECASTING  page  2) 


BILL  WOULD  EXTEND 

LEAA  RESEARCH  TO 

FEDERAL  CRIMINAL  LAW 

Administration  proposals  for 
extending  authority  of  the  Law 
Enforcement  Assistance  Adminis- 
tration contain  several  little  noticed 
amendments  that  would  give  the 
Department  of  Justice  a  major 
research  potential  in  federal  .crimi- 
nal justice.  It  also  would  extend 
the  Attorney  General's  authority 
over  federal  funding  of  research 
into  civil  and  criminal  justice  at 
the  state  and  local  levels. 

The  bill,  S.2212,  is  undergoing 
hearings  in  the  Senate  Judiciary 
Subcommittee  on  Criminal  Laws 
and  Procedures  headed  by  John  L. 

(See  RESEARCH  page  3) 


Judge  Alfred  P.  Murrah 


JUDGE  MURRAH  EULOGIZED 

Judge  Alfred  P.  Murrah,  Director  of  the  Federal  Judicial  Center 
for  four  and  one-half  years  until  he  was  required  by  law  to  step  down 
last  year,  died  October  30  in  an  Oklahoma  City  hospital.  Judge 
Murrah's  death  followed  a  long  illness.  Despite  his  failing  health  he 
continued  to  participate  in  Center  programs  and  to  hear  cases  in  the 
Courts  of  Appeals.  Out  of  the  nearly  50  cases  in  which  he  partici- 
pated as  a  panelist  after  leaving  the  Center,  he  wrote  15  of  the  opin- 
ions, some  dictated  from  the  hospital  where  he  was  confined  for  the 
last  three  months. 

He  was  one  of  the  youngest  men  ever  appointed  to  a  federal  judge- 
ship when  President  Roosevelt  nominated  him  at  32  to  the  U.S.  Dis- 
trict Court  for  Oklahoma  in  1937.  Three  years  later  he  was 
appointed  to  the  U.S.  Court  of  Appeals  for  the  Tenth  Circuit  and  in 
1959  he  became  Chief  Judge.  He  remained  in  that  position,  carving 
out  a  national  reputation  as  a  scholarly  jurist,  until  he  was  selected  to 
be  the  second  Director  of  the  Federal  Judicial  Center  in  1970. 

(See  EULOGY  page  2) 
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(EULOGY  from  page  1) 

In  a  statement  issued  from  the 
Supreme  Court,  Chief  Justice 
Warren  E.  Burger  said,  "I  speak  for 
all  the  members  of  the  Supreme 
Court  and  all  federal  judges  in 
expressing  sadness  at  the  death  of 
Judge  Alfred  Murrah.  For  nearly 
forty  years  he  has  been  one  of  the 
foremost  figures  in  the  American 
judiciary.  He  was  a  dynamic  leader 
for  judicial  improvement.  Few  men 
will  equal  his  contributions  to  the 
improvement  of  justice." 

State  and  federal  judges,  former 
law  clerks,  law  professors,  and 
friends  from  throughout  the  coun- 
try gathered  in  Oklahoma  City 
November  3rd  to  pay  their  last 
respects. 

A  group  of  26  federal  judges  led 
by  Mr.  Justice  Tom  C.  Clark  (U.S. 
Supreme  Court,  Ret.)  and  including 
Federal  Judicial  Center  Director 
Judge  Walter  E.  Hoffman  served  as 
honorary  pallbearers. 

During  the  funeral  Judge  Murrah 
was  eulogized  by  Rev.  De  L. 
Hinckley,  Jr.  Pastor  of  the  Crown 
Heights  Methodist  Church,  as  "a 
man  who  was  with  God  and  with 
man.  He  was  a  man  who  walked 
with  any  man.  He  walked  the 
depths  of  humanity." 

The  Judicial  Panel  on  Multidis- 
trict Litigation  which  Judge  Murrah 
chaired  from  the  time  of  its  crea- 
tion, announced  a  Resolution  of 
"loving  tribute  to  the  memory  of 
Alfred  P.  Murrah  . . .  [an]  outstand- 
ing leader  of  the  federal  judiciary  of 
the  United  States  of  America,  just 
and  learned  judge  extraordinary, 
and  great  human  being." 
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REVIEW  DENIED  IN  EMPLOYEE 
TAX  CASE 

The  Supreme  Court  has  declined 
to  review  a  class  action,  brought  by 
the  National  Treasury  Employees' 
Union,  that  challenged  the  govern- 
ment's right  to  tax  the  seven  per- 
cent of  salary  federal  workers  con- 
tribute to  their  retirement  fund. 


From  the  Director .  .  . 

Judge  Murrah 's  death  marks 
the  end  of  a  judicial  career 
which  has  no  parallel.  As  an 
innovator  in  the  field  of  sen- 
tencing institutes,  pretrial  pro- 
ceedings, and  complex  or  pro- 
tracted litigation;  and  as  the 
founder  of  educational  seminars 
for  judges,  magistrates,  bank- 
ruptcy judges,  probation  offic- 
ers, clerks  and  members  of 
other  branches  of  the  judicial 
family,  Judge  Murrah  devoted 
his  life  to  the  improvement  of 
the  judicial  system. 

When  the  Federal  Judicial 
Center  was  organized  in  1968, 
Mr.  Justice  Tom  C.  Clark  was 
appointed  as  its  first  Director 
and,  under  his  leadership  the 
Center  was  launched.  When  Jus- 
tice Clark  reached  the  manda- 
tory age  of  retirement  in  1970 
Judge  Murrah  was  his  logical 
successor.  It  was  under  Judge 
Murrah's  guiding  hand  that  the 
Center  continued  to  grow  and 
serve  the  judiciary.  His  service 
as  Director  for  a  period  of  four 
and  one-half  years  was  the  cul- 
mination of  his  great  career  as 
a  public  servant.  But,  despite 
his  retirement  as  Director,  he 
continued  to  chair  seminar  pro- 
grams as  long  as  his  health  per- 
mitted, acting  as  Assistant 
Director  at  my  personal  request. 

No  man  had  greater  love  for 
his  fellow  man,  and  no  person 
was  more  beloved  by  those  who 
were  privileged  to  know  him. 
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Judge  Walter  E.  Hoffman 

Director, 

Federal  Judicial  Center 


(FORECASTING  from  page  1) 

weakness  in  current  forecasts  i 
their  inability  to  adequately  incor 
porate  the  impact  of  future  events 
The  new  report  cautions  tha 
while  test  results  to  date  indicat 
important  advances  over  past  pre 
diction  efforts,  "nothing  but  expe 
rience  will  confirm  that  these  fore 
casts  are  accurate".  In  the  mear 
time,  researchers  are  continuin 
their  evaluations  by  using  their  ne\ 
techniques  to  "predict  the  past' 
i.e.,  to  "predict"  the  caseload  for 
given  year  in  the  past  and  compar 
the  prediction  to  the  actual  date 
Key  innovations  in  the  new  proci 
dures  include: 

(1)  Use  of  an  "indicator  based 
mathematical  model  that  relate 
changes  in  caseloads  to  changes  i 
demographic,  business  and  socic 
measures;  and 

(2)  The  identification  and  evak 
ation  of  33  "surprise  events",  i.e 
future  developments  that,  also  ca 
be  expected,  if  they  occur,  t 
impact  on  federal  court  caseload 
The  "surprise  events"  include  sue 
possible  developments  as  adoptid 
of  no-fault  auto  insurance,  it 
creased  decriminalization  of  dn; 
use,  and  limitations  on  availabilit 
of  federal  habeas  corpus. 

Forecasts  have  been  made  fc 
1979,  1984,  and  1995  for  filings  i 
42  categories  of  civil  and  crimin 
cases  that  account  for  80  perce^ 
of  district  court  caseloads.  The 
have  been  developed  individual 
for  88  district  courts,  the  circuit 
and  the  nation  as  a  whole.  Bas 
data  is  drawn  from  actual  filin 
in  the  period  1950-1970. 

Director  of  Research,  William  I 
Eldridge,  commenting  on  tl 
report,  gave  the  project's  Adviso 
Committee  a  "large  measure"  j 
the  credit  for  the  success  of  tl 
project  to  date.  The  committee  h 
served  two  major  functions:  ( 
developing  a  list  of  158  "indie 
tors"  for  individual  case  categori 
and  estimating  their  utility  as  si 
nals  of  caseload  change  for  eai 
category,  (2)  assisting  in  the  fir 
selection  of  the  "surprise  event 
and  estimating  their  impact  on  ea> 
case  category.  M 


JUSTICE  DOUGLAS  RETIRES 

Supreme  Court  Justice  William 
D.  Douglas  who  has  served  on  the 
]ourt  longer  than  any  other  Justice 
n  history,  36V2  years,  retired 
November  12  because  of  ill  health. 

In  a  statement  released  from  the 
Supreme  Court,  The  Chief  Justice 
aid,  "Justice  Douglas'  retirement 
>rings  to  a  close  a  career  unique  in 
he  annals  of  this  Court.  His  service 
pans  the  tenure  of  five  Chief  Jus- 
ices  and  sets  a  record  that  may 
lever  be  equaled. 

"Since  January,  1975  he  has 
tuggled  valiantly  to  overcome  the 
imitations  imposed  by  illness  and 
lis  courage  and  willpower  have 
arned  him  the  admiration  of  his 
olleagues  on  the  Court.  We 
levoutly  hope  that  once  relieved  of 
he  taxing  work  of  the  Court  his 
lealth  will  improve  and  he  will 
gain  be  able  to  pursue  the  wide 

(See  DOUGLAS  page  7) 
tESEARCH  from  page  1) 

IcClellan      (D-Ark).      It      would 
xtend   LEAA's  authority  through 
981   and   increase  annual  funding 
uthority    to   $1.3   billion.    But   it 
Iso  contains  key  amendments  that 
/ould: 
Authorize  LEAA's  research  arm, 
the    National    Institute    of    Law 
Enforcement   and   Criminal  Jus- 
tice, "to  conduct  such  research, 
demonstrations    or    special    pro- 
jects pertaining   to   new   or  im- 
proved   approaches,    techniques, 
systems,  equipment  and  devices 
to  improve  and  strengthen  such 
federal     law     enforcement    and 
criminal  justice  activities  as  the 
Attorney  General  may  direct." 
Change   the  Institute's  name  to 
the    National    Institute    of    Law 
and     Justice     and     extend     its 
authority  to  fund  research  into 
state    civil    as    well    as    criminal 
justice; 

Specifically  put  LEAA  under  the 
"policy  direction"  of  the  Attor- 
ney General- 
Give  the  Attorney  General, 
instead  of  the  LEAA  administra- 
tor, authority  to  appoint  the 
Director  of  the  Institute- 


Attorney  General  Edward  H.  Levi  (left)  was  among  dignitaries  applauding  as  a  mosaic  portrait  of 
Senior  U.S.  District  Judge  William  J.  Campbell  (right)  was  unveiled  at  recent  ceremonies  dedicating 
Chicago's  26  story  Federal  Metropolitan  Correctional  Center.  Mrs.  Campbell  joined  in  the  applause. 
A  plaque  also  unveiled  cites  Judge  Campbell  for  "leadership,  vision,  and  untiring  effort"  in  making 
the  facility  a  reality. 


Further  strengthen  the  Attorney 
General's  control  over  LEAA  and 
the  Institute  by  giving  him 
authority  to  appoint  a  National 
Advisory  Board  to  advise  him  on 
LEAA's  national  discretionary 
grant  programs  and  Institute 
projects. 

LEAA  presently  has  authority  to 
fund  research  only  in  the  field  of 


criminal    justice    at   the   state   and 
local  levels. 

Both  the  Department  of  Justice, 
through  its  Office  of  Policy  and 
Planning,  and  LEAA  through  its 
Institute,  have  taken  preliminary 
steps  to  implement  the  anticipated 
new  authority  by  establishing  new 
desks  for  that  purpose.  Ilfi 


CIRCUIT  JUDICIAL  CONFERENCES  1976 


Circuit 

Date 

Place 

D.C. 

May  27-29 

Hershey,  PA 

First 

*May  14-15 

*  Boston,  MA 

Second 

Sept.  9-12 

Buck  Hill  Falls,  PA 

Third 

Sept.  19-20 

Philadelphia,  PA 

Fourth 

*June  27-30 

*White  Sulphur  Springs,  WV 

Fifth 

May  24-27 

Houston,  TX 

Sixth 

May  12-15 

Columbus,  OH 

Seventh 

May  10-12 

French  Lick,  IN 

Eighth 

June  27-30 

Hot  Springs,  AR 

(To  be  held  jointly  with  the  Tenth 

Circuit) 

Ninth 

July  25-27 

Spokane,  WA 

Tenth 

June  27-30 

Hot  Springs,  AR 

•Tentative 

I 
\ 

I 

i 
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JUDICIARY  APPROPRIATIONS 
ARE  APPROVED 

President  Ford  signed  into  law 
last  month  H.R.8121,  authorizing 
appropriations  for  the  judiciary  for 
Fiscal  Year  1976  ending  June  30 
and  for  the  transition  period  from 
July  1  through  September  30, 
1976. 

Under  the  provisions  of  the  bill, 
the  full  amount  requested  for  judi- 
cial salaries  was  approved  as  well 
as  amounts  requested  for  court- 
appointed  personnel,  juror  fees, 
and  salaries  for  both  magistrates 
and  bankruptcy  referees. 

In  addition,  518  new  positions, 
including  301  deputy  clerks  for  the 
district  courts,  14  special  legal  staff 
positions  for  the  Ninth  Circuit, 
nine  senior  staff  law  clerks  for  the 
U.S.  Courts  of  Appeals  and  16 
deputy  clerks  for  the  U.S.  Courts  of 
Appeals,  were  approved.  However, 
the  request  for  nine  Deputy  Circuit 
Executives  was  denied  by  both  the 
House  and  Senate. 

The  Administrative  Office  of  the 
U.S.  Courts  received  approval  for 
29  new  positions  and  also  included 
funds  for  the  annualization  of  42 
new  positions  approved  in  the 
Second  Supplemental  Appropria- 
tion Act  of  1975  for  implementa- 
tion of  the  Speedy  Trial  Act. 

The  appropriations  bill  also  in- 
cluded $64  million  for  space  and 
facilities  and  $4,570,000  for  furni- 
ture and  furnishings. 

The  Federal  Judicial  Center 
received  $6.6  million  of  which  $2.4 
million  has  been  earmarked  for 
COURTRAN  II  operations. 


in    uri 


SUPPLEMENTAL  FUNDS 

REQUESTED  FOR  FISCAL 

1975  AND  1976 

The  Director  of  the  Administra- 
tive Office  of  the  U.S.  Courts  on 
September  17  submitted  a  request 
for  supplemental  appropriations  for 
"Salaries  and  Expenses  of  Referees" 
and  for  "Representation  by  Court- 
appointed  Counsel  and  Operation 
of  Defender  Organizations." 


The  appropriation  for  "Salaries 
and  Expenses  of  Referees"  would 
provide  an  additional  $1,711,000 
for  fiscal  1976  to  employ  280  addi- 
tional clerical  employees  for  bank- 
ruptcy judges  to  cope  with  present 
and  projected  increases  in  bank- 
ruptcy filings. 

The  request  contemplates  that 
these  clerks  will  be  employed  for 
an  average  of  six  months  in  1976. 
In  fiscal  year  1975  there  were 
254,484  bankruptcy  filings  com- 
pared with  189,513  in  1974,  an 
increase  of  34  percent.  The  Admin- 
istrative Office  estimates  300,000 
bankruptcy  case  filings  for  fiscal 
year  1976,  an  increase  of  almost 
60  percent  over  1974. 

The  need  for  additional  funds  for 
court-appointed    counsel    and    de- 
fender organizations  is  due  primar- 
ily to  an  increase  in  the  number  of 
persons  being  represented  under  the 
Criminal  Justice  Act.  There  has  also 
been  an  increase  in  the  cost  of  rep- 
resentation,       particularly        with 
respect  to  Federal  Public  Defenders 
and  community  defender  organiza- 
tions due  to  general  pay  increases 
and   increases  in  the  cost  of  com- 
munications,   supplies,    and    other 
office   expenses   of  an   uncontrol- 
lable nature.   Increases  in  the  fees 
for  transcripts  and   in  the  cost  of 
investigative,     expert,     and     other 
services    are    contributing   factors. 
A    supplemental    appropriation    of 
$4,500,000  was  requested  for  fiscal 


1976,  of  which  $1,800,000  is  fot 
the    liquidation   of  obligations  in-1 
curred  in  fiscal  year  1975. 

Hearings  before  the  Houst 
Appropriations  Committee  on  th< 
proposed  supplemental  appropria 
tions  were  held  on  October  29 
Judge  Carl  A.  Weinman,  Chairmat 
of  the  Judicial  Conference  Budge 
Committee,  and  Deputy  Directo 
William  E.  Foley  and  his  staff  mem 
bers,  testified  in  support  of  th 
requests. 

The  House  Committee  on  Apprc 
priations  November  7  reported  ou 
a  Supplemental  Appropriations  bi 
which  includes  funds  for  240  add 
tional  bankruptcy  clerks  on  a  si> 
month  basis.  The  bill  also  includt 
$4,100,000  for  representation  b 
court-apppointed  counsel  an 
operation  of  defender  organiz; 
tions,  $400,000  less  than  tr 
amount  requested. 

Additional  funds  were  also  pn 
vided    for    the    transition    perio< 
July     1,    through    September    3' 
1976.  The  Administrative  Office 
currently    determining    how   the 
additional    positions   will    be   all 
cated   to  the  respective  courts 
both       consolidated      and      nql 
consolidated  offices,  based  on  ti 
established   ratio  of  one  clerk  f 
240  non-business  bankruptcies  ai 
one  clerk  per  120  business  ban 
ruptcies.  Bankruptcy  judges  will  J 
informed  soon  of  any  new  positici 
authorized. 


SUMMARY  OF  BANKRUPTCY  STATISTICS 
Bankruptcy  Cases  FY  1974         FY  1975 

Fj|ed  189,513  254,484 

Terminated  178,177  192,792 

Pending  200,591  262,283 

SUMMARY  OF  JUROR  UTILIZATION  STATISTICS 


%  Chang< 

34.3 

8.2 

30.8 


FY  1973 

20.16 

56.5 

15.1 

28.4 


'Juror  Usage  Index 

Percent  Selected  or  Serving 

Percent  Challenged 

Percent  not  Selected, 
Serving  or  Challenged 

'  (This  figure  is  calculated  by  dividing  the  total  number  of  persons  available  by  the  total  numl< 
of  juries  in  trial,  giving  an  average  number  of  persons  required  for  each  jury  tr.al  day.) 


FY  1974 

19.11 

58.4 

15.2 

26.5 


FY  197! 

19.32 

60.1 

16.1 

23.8 


HGISINiNE 

OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Antitrust.  The  House  Commit- 
tee on  the  Judiciary  has  favorably 
reported  (H.R.8532),  the  Antitrust 
Parens  Patrie  Act  which  contains  a 
number  of  provisions  which  will 
affect  the  district  courts.  Its  pri- 
mary effect  will  be  to  authorize 
state  attorneys  general  to  bring  civil 
actions  in  the  district  courts  of  the 
United  States  under  Section  IV  of 
the  Clayton  Act  on  behalf  of 
natural  persons  residing  in  that 
state  injured  by  any  violation  ot 
the  antitrust  laws.  The  district 
court  will  have  discretion  to  order 
that  the  state  attorney  general  pro- 
ceed as  a  representative  of  any  class 
or  classes  of  injured  persons  not- 
withstanding the  fact  that  the  state 
attorney  general  may  not  be  a 
member  of  such  class  or  classes. 
The  purpose  of  the  bill  as  stated  by 
the  Judiciary  Committee  is  to  com- 
pensate the  victims  of  antitrust 
offenses,  to  prevent  antitrust  vio- 
lators from  being  unjustly  enriched 
and  to  deter  antitrust  violations. 

Garnishments.  The  Department 
of  Justice  has  sent  Congress  a  draft 
bill  which  would  resolve  many  of 
the  questions  and  problems  relating 
to  garnishment  of  the  pay  of  fed- 
eral employees  for  alimony  and 
child  support.  Under  the  draft  bill, 
the  district  courts  would  have  juris- 
diction only  if  an  agency  of  the 
government  were  subjected  to  two 
orders  for  garnishment  from  dif- 
ferent jurisdictions  with  respect  to 
the  pay  of  one  employee. 

Federal  Criminal  Code.  S.  1,  in- 
troduced by  Senator  McClellan  in 
January,  and  under  study  for  the 
last  four  years,  was  reported  by  the 
Judiciary  Subcommittee  on  Crimi- 
nal Laws  and  Procedures  to  the  full 
Senate  Judiciary  Committee  Octo- 
ber 23.  As  presently  written,  the 
bill  is  799  pages  long.  The  report 
will  be  approximately  1300  pages. 
A  companion  bill,  H.R.3907,  is 
pending  in  the  House  Judiciary 
Committee,     but     action     is     not 


expected  until  after  S.  1  is  passed 
by  the  Senate. 

Bankruptcy.  H .  R .  6 1 84,  to  place 
the  salaries  of  bankruptcy  judges 
under  the  control  of  Congress 
rather  than  the  Judicial  Conference 
passed  the  House  on  October  23. 

Employees'  Life  Insurance.  H.R. 
7222,  to  increase  the  contribution 
by  the  Federal  Government  to  the 
cost  of  employees'  group  life  insur- 
ance was  defeated  on  October  22  in 
the  House. 

Speedy  Trial  Act.  H.R.  10598, 
which  would  amend  the  Speedy 
Trial  Act  to  clarify  the  status  of 
reporters  on  the  District  Planning 
Groups,  was  introduced  on  Novem- 
ber 6  by  Congressman  Rodino. 
This  bill  embodies  the  proposal  of 
the  Judicial  Conference. 

Rules  of  Evidence  and  Criminal 
Procedure.  H.R.  9915,  to  make 
technical  amendments  to  the  Fed- 
eral Rules  of  Evidence,  the  Federal 
Rules  of  Criminal  Procedures  and 
to  related  provisions  of  Titles  18 
and  28  of  the  United  States  Code, 
passed  the  House  on  November  3. 
The  legislation  makes  technical  cor- 
rections, including  corrections  of 
spelling  and  grammatical  errors. 
Rule  410  of  the  Rules  of  Evidence 
will  be  changed  to  conform  to  the 
wording  of  Federal  Rules  of  Crimi- 
nal Procedure  11(e)(6).  The  bill 
would  also  strike  two  paragraphs  of 
Rule  16  of  the  Federal  Rules  of 
Criminal  Procedure  which  were 
made  unnecessary  by  enactment  of 
the  Criminal  Procedure  Amend- 
ments Act. 

Bills  Introduced.  H.R.  10439,  to 
provide  for  the  review  of  the  behav- 
ior of  individual  justices  and  judges 
by  three-judge  panels,  was  intro- 
duced October  30,  by  Congressman 
Findley  and  referred  to  the  House 
Judiciary  Committee. 

Numerous  bills  to  amend  the 
Bankruptcy  Act  with  respect  to  the 
bankruptcy  of  large  municipalities 
recently  have  been  introduced. 

H.R.  10574,  to  amend  Section 
142  of  Title  28,  USC,  relating  to 
the  furnishing  of  accommodations 
to  judges  of  the  Courts  of  Appeals, 
was  introduced  by  Congressman 
Carter  and  referred  to  the  House 
Judiciary  Committee. 


F.J.C.  PUBLISHES  FIRST 

ADDENDUM  TO  CASSETTE 

CATALOG 


Following  the  enthusiastic 
response  to  the  May,  1974  publica- 
tion of  the  initial  cassette  catalog, 
FJC  Director  Judge  Walter  E. 
Hoffman  decided  to  publish  an 
Addendum  to  the  Catalog  of 
Cassettes.  The  101 -page  booklet 
contains  more  than  250  edited 
recordings  of  Federal  Judicial  Cen- 
ter seminars.  Seventy-nine  of  the 
new  cassettes  cover  topics  of  pri- 
mary interest  to  judges  while  72  are 
aimed  primarily  at  probation 
officers. 

Judge  Hoffman,  in  a  foreword  to 
the  new  Addendum  said,  "We  are 
pleased  with  the  number  of 
responses  in  the  form  of  requests 
received  in  the  Education  and 
Training  Division  for  cassette 
recordings  of  our  various  subjects. 
This  interest,  together  with  the 
many  new  presentations  of  our  very 
able  speakers,  has  prompted  the 
expansion  of  our  library  and  neces- 
sitated the  publication  of  our  first 
Addendum." 

Judge  Hoffman  pointed  out  that, 
"This  Addendum  does  not  repeat 
anything  published  in  the  original 
catalog  but  continues  where  that 
publication  left  off  and,  together, 
they  constitute  a  current  listing  of 
all  recorded  seminar  presentations 
now  available  on  loan  for  two 
weeks  from  our  Education  and 
Training  Division." 

He  added  that  the  Center  wel- 
comes the  requests  from  all  inter- 
ested members  of  the  Federal 
Judicial  System. 


■ 
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Published  monthly  by  the  Administra- 
tive Office  of  the  U.S.  Courts  and  the 
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APPELLATE  JUSTICE  COUNCIL 
RELEASES  FINAL  REPORT 

The  report  and  recommendations 
of  the  Advisory  Council  on  Appel- 
late Justice  are  included  in  the  final 
volume  of  materials  published  in 
conjunction  with  the  National  Con- 
ference on  Appellate  Justice.  The 
Conference,  held  last  January,  was 
the  culmination  of  a  three-year 
study  of  all  aspects  of  the  judicial 
process  on  the  appellate  level.  (See 
The  Third  Branch,  Vol.  7,  Feb., 
1975.)  The  study  and  the  closing 
conference  were  co-sponsored  by 
the  National  Center  for  State 
Courts  and  the  Federal  Judicial 
Center. 

By  design,  no  consensus  state- 
ments were  issued;  however,  some 
group  discussions  on  given  topics 
resulted  in  strong  agreements.  In 
those  instances  the  group  reporters 
submitted  consensus  statements  to 
the  Advisory  Council  so  they  might 
be  incorporated  in  the  summary  of 
the  Conference's  deliberations. 

Recommendations 

Concluding  that  appellate  pro- 
cedures must  be  changed  to  meet 
current  demands  on  state  and 
federal  courts,  the  Council  has  made 
recommendations  in  seven  areas. 
Some  of  the  recommendations  are: 

•  Oral  Argument.  Oral  argument 
should  be  allowed  in  most  cases. 
It  may  be  curtailed  or  eliminated 
in  certain  instances.  Alternatives 
to  oral  argument  through  per- 
sonal audience  should  be  consid- 
ered by  appellate  courts. 

•  Briefing.  In  an  effort  to  reduce 
litigation  costs  and  speed  up  the 
processing  of  cases,  the  courts 
should  consider  devices  to  reduce 
or  eliminate  costs  and  time  ele- 
ments. 

•  Opinions.  When  appropriate, 
opinions  may  be  very  brief  (as 
short  as  a  mere  citation  of  a  con- 
trolling statute,  rule  or  prece- 
dent). In  addition,  opinions 
should  not  be  published  unless 
they  meet  certain  standards;  they 
may  be  delivered  orally  if  a 
record  is  made;  and  they  need 
not  be  required  for  orders  on 
motions,   special    writs  or  inter- 


locutory matters. 
A  model  rule  on  publication  of 
opinions  has  been  drafted  by  the 
Council  and  is  concluded  in  the 
statement  of  recommendations. 
Included  in  the  model  rule  is  a 
prohibition  against  citation  as 
precedent  of  an  unpublished 
opinion  by  any  court  or  in  any 
paper  presented  to  a  court. 

•  Central  Staff.  Courts  burdened 
with  heavy  caseloads  need  ade- 
quate staff  assistance  to  assist 
the  judges  but  such  employees 
should  never  perform  strictly 
judicial  functions.  Areas  where 
supporting  personnel  can  be  of 
great  assistance  to  the  judges  are: 
Screening,  preparing  memoranda 
on  given  points,  and  monitoring 
cases  (e.g.,  handling  stipulations, 
conducting  settlement  confer- 
ences, and  contacting  counsel  for 
further  briefing  on  certain 
issues). 

•  Transcripts.  Appellate  courts, 
acting  through  their  managerial 
officer,  should  foster  a  system 
that  assures  timely  delivery  of 
transcripts.  To  this  end,  available 
technology  should  be  used.  In 
felony  cases,  where  appeal  is 
likely,  transcripts  should  be 
made  immediately  after  sen- 
tence. In  civil  cases,  devices 
should  be  developed  to  condense 
or  eliminate  transcripts. 

•  Review  in  Criminal  Cases.  Appel- 
late courts  should  be  assisted  in 
expediting  felony  appeals  by  an 
able  court  administrator  sup- 
ported by  adequate  staff  who 
would:  supervise  preparation  of 
the  appellate  record;  promptly 
handle  procedures  for  court 
appointed  counsel;  monitor 
briefing  deadlines  to  prevent 
undue  delay.  Continuity  of 
counsel  (or  his  office)  should  be 
maintained  from  trial  to  appeal 
until  dismissed  by  the  appellate 
court. 

The  sentencing  process  should  be 
improved.  Some  form  of  review 
of  sentencing  is  needed. 


Advisory  Committees;  Bar 
Involvement.  Three  mechanisms 
should  be  adopted  to  formulate, 
implement,  monitor  and  review 
each  appellate  court's  procedures: 
Publication  of  the  court's  inter- 
nal operating  procedures;  estab- 
lishment of  rule  making  proce- 
dures which  will  permit  com- 
ment from  the  bar  before  rules 
are  adopted  or  changed;  and 
creation  of  an  advisory  commit- 
tee to  counsel  the  court  on  all 
matters  relating  to  the  processing 
of  cases. 
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STAFF  POSITIONS  OPEN 
AT  D.C.  CIRCUIT  COURT 

The  United  States  Court  of 
Appeals  for  the  District  of  Colum- 
bia is  seeking  applicants  to  fill  two 
staff  positions.  One  is  the  Clerk  of 
the  Court.  The  present  Clerk,  Hugh 
Kline,  will  leave  in  December.  The 
other  position  is  Chief  Staff  Coun- 
sel, a  newly-created  position  to 
supervise  the  work  of  the  Court's 
law  clerks  and  to  perform  a  princi- 
pal role  in  ongoing  analysis  and 
management  of  the  Court's  cases. 

Salary  in  each  instance  is  up  to 
$31,500,  at  present,  with  usual  fed- 
eral benefits. 

Applicants  should  contact 
Charles  E.  Nelson,  Circuit  Execu- 
tive, 4826  United  States  Court- 
house, Washington,  D.C.  20001 
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PRISONERS  HAVE  SAY  IN 
NEW  PAROLE  BOARD  RULES 

The  U.S.  Board  of  Parole  has 
published  revised  rules  (40  FR 
41328,  September  5,  1975)  on 
parole,  release,  supervision  and 
recommitment  of  prisoners,  youth 
offenders,  and  juvenile  delinquents. 

For  the  first  time,  the  Board's 
rules  reflect  statements  and  com- 
ments, including  those  from  indi- 
vidual prisoners  and  prisoner  com- 
mittees, filed  in  compliance  with 
the  Administrative  Procedure  Act, 
5U.S.C.  Par.  553  (b)(3). 


(DOUGLAS  from  page  3) 

range  of  interests  that  have  com- 
manded his  interest  all  his  life  and 
for  the  [almost]  37  years  on  the 
Court.  Even  if  he  now  leaves  physi- 
cal mountain  climbing  to  others, 
there  are  mountains  in  the  world  of 
ideas  that  many  Americans  wish  to 
hear  Justice  Douglas  address. 

"A  year  ago  he  expressed  his 
faith  in  our  country  and  his  own 
basic  belief  when  he  said,  'I  think 
the  heart  of  America  is  sound.  I 
think  the  conscience  of  America  is 
bright.  I  think  the  future  of 
America  is  great.' 

"This  shows  Justice  Douglas  as  a 
believer  in  our  country  and  in  the 
values  that  have  made  it  great. 

"I  know  I  speak  for  all  the  Jus- 
tices when  I  express  our  heartfelt 
wish  for  improved  health  and  long 
ife  to  our  friend  and  colleague." 


FEDERAL  PRISON  POPULATION  HITS  TEN  YEAR  HIGH 
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HEARINGS  HELD  ON 
BILINGUAL  COURTS  BILL 

The  House  Judiciary  Subcom- 
nittee  on  Civil  and  Constitutional 
lights  held  hearings  recently  on 
)ills  which  would  provide  court- 
ippointed  interpreters  for  non- 
inglish  speaking  parties  in  both 
:riminal  and  civil  trials  held  in 
ederal  courts. 

S.565,  calling  for  simultaneous 
ranslation  of  all  testimony  in 
sither  civil  or  criminal  trials,  was 
>assed  by  the  Senate  earlier  this 
ession. 

This  bill,  as  passed  by  the  Senate, 
vould  specify  the  circumstances 
vhen  an  interpreter  must  be  pro- 
ided  to  translate  all  or  part  of  the 
ourt  proceedings  for  the  benefit  of 

non-English  speaking  party  or 
vhen  a  witness  does  not  speak 
inglish. 

The  bill  also  imposes  administra- 
te duties  on  the  Administrative 
)ffice  of  U.S.  Courts  in  relation  to 
ertification  and  use  of  interpreters, 
he  Senate  Judiciary  Committee,  in 
ts  report  on  S.565,  said  that, 
Simultaneous  translation  of  all 
ourtroom    proceedings   is   manda- 


The  total  number  of  inmates  in 
the  Federal  Prison  System  is 
24,176,  the  highest  it  has  been  in 
10  years,  according  to  the  Federal 
Bureau  of  Prisons. 

Director  Norman  A.  Carlson  said 
last  month  that  the  nation's  prison 
system  as  a  whole,  state  and  fed- 
eral, is  "...  on  the  threshold  of  a 
population  explosion." 

His  estimates  are  based  on  stud- 
ies by  LEAA  which  indicate  that 
the  combined  inmate  population  of 
state  and  federal  prisons  grew  by 
4.2  percent  from  the  end  of  1972 
until  the  end  of  1973  and  on  other 
recent  studies. 

The  Director  made  these  points: 
•  "The  most  important  reason  why 
the  number  of  inmates  is  rising  is 
that  crime  itself  is  on  the  in- 
crease. This  growth  in  crime  rates 
will  affect  prison  population  in 
two  ways.  First,  more  crime 
generally  means  more  arrests, 
more  convictions  and  more  peo- 
ple sentenced   by  the  courts  to 

tory  if  the  non-English  speaking 
party  is  to  be  accorded  his  Sixth 
Amendment  guarantees  of  the  right 
to  counsel  and  the  right  of  confron- 
tation." 

On  October  23,  Assistant  Attor- 
ney General  J.  Stanley  Pottinger 
testified  on  behalf  of  the  Depart- 
ment of  Justice  and  explained  why 
the  Department  opposes  any  bilin- 
gual courts  bill  presently  before  the 
Congress. 

He  said,  in  summary,  that  the 
bills  suffer  from  drafting  problems 
and  ".  .  .  the  failure  of  the  legisla- 
tive record  to  date  to  demonstrate 
that  existing  protections  are  inade- 
quate. .  .". 

Moreover,  he  said  the  problem  of 
Puerto  Rico  where  less  than  half 
the  population  can  adequately 
understand  English  is  being  reme- 
died by  the  Administration  which 
has  sent  to  Congress  legislation  call- 
ing for  the  use  of  Spanish  in  that 
court.  This  bill  was  introduced  by 
Judiciary  Committee  Chairman 
Rodino(H.R.  6318). 


serve  a  period  of  time  in  an  insti- 
tution. Secondly,  the  tremen- 
dous increase  in  crime  rates  may 
very  well  foster  a  change  in  atti- 
tude on  the  part  of  Congress  and 
the  state  legislatures. 

•  "Unless  the  situation  improves, 
unless  crime  rates  go  down,  the 
public  may  demand  that  their 
elected  representatives  take  steps 
to  crack  down  on  serious  offend- 
ers. 

•  "We  may  be  able  to  lighten  the 
burden  on  jail  and  prison  facili- 
ties to  some  extent  by  an  in- 
creased use  of  community-based 
corrections,  such  as  probation, 
parole,  halfway  houses  and  other 
programs  designed  to  keep  some 
offenders  under  supervision  with- 
out incarcerating  them  in  tradi- 
tional correctional  institutions." 

•  Three  types  of  offenders  should 
definitely  be  sent  to  prison:  the 
white-collar  criminal,  career 
criminals  and  persons  who  pose  a 
danger  to  society.  Ivl 

Credit  Groups  Affected 

HOUSE  BILL  WOULD  INCREASE 
FEDERAL  JURISDICTION 

The  House  Committee  on  Agri- 
culture November  1  reported  out 
H.R.  7862  which  would  amend  the 
Farm  Credit  Act  of  1971  by  in- 
creasing credit  eligibility  for  farm 
cooperatives  and  "...  enlarge  the 
access  of  production  credit  associa- 
tions to  Federal  district  courts." 

Under  present  law,  federal  dis- 
trict courts  do  not  have  jurisdiction 
(except  in  certain  limited  situa- 
tions) over  any  suit  by  or  against  a 
production  credit  association. 

The  report  states  that  the  amend- 
ment will  permit  production  credit 
associations  "the  same  access  to  the 
Federal  district  courts  as  is  enjoyed 
by  private  citizens,  corporations, 
and  other  legal  entities." 

The  views  of  the  Administrative 
Office  of  U.S.  Courts  were  not 
solicited.  The  Department  of  Agri- 
culture submitted  a  statement  sup- 
porting the  bill.    Ivl 
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Appointment 

Ralph-  G.  Thompson,  U.S.  District 
Judge,.  (W.D.  Okla.),  Oct.  20 

Nominations 

John  F.  Grady,  U.S.  District  Judge, 
(N.D.  III.),  Oct.  20 
Gerald     B.     Tjoflat,     U.S.     Circuit 
Judge,  (5th  Cir.),  Nov.  3 

Confirmation 

Eugene  E.  Siler,  Jr.,   U.S.   District 
Judge,  (E.&W.  D.Ky.),Nov.  11 

Retirement 

Justice       William       0.       Douglas, 
Supreme  Court  of  the  U.S.,  Nov.  12 

calendar 

Nov.  25  Federal  Judicial  Cen- 
ter Board  Meeting,  Washing- 
ton, DC 

Dec.  1-4  Seminar  for  Chief  Pre- 
trial Service  Officers,  Wash- 
ington, DC 

Dec.  4-5  Judicial  Conference  Sub- 
committee on  Judicial  Sta- 
tistics, Washington,  DC 

Dec.  5-6  Workshop  for  Eighth  Cir- 
cuit District  Judges,  St. 
Louis,  MO 
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Dec.  11-12  In  Court  Management 
Training  Institute,  Nor- 
folk, VA 

Dec.  17-19  Seminar  for  Bankruptcy 
Chief  Clerks,  Ft.  Lauder- 
dale, FL 

1976 

Jan.  5-6  Judicial  Conference  Sub- 
committee on  Judicial  Im- 
provements, Houston,  TX 

Jan.  5-6  In  Court  Management 
Training  Institute,  Miami,  F  L 

Jan.  6  Judicial  Conference  Sub- 
committee on  Supporting 
Personnel,  Washington,  DC 

Jan.  8-9  Workshop  for  District 
Judges    (5th    Circuit-East), 


Sea  Island,  GA 


<b 


Jan.  12-13  Workshop  for  District 
Judges  (5th  Circuit-West), 
Brownsville,  TX 


Jan.  15-16  In  Court  Management 
Training,  Institute,  Browns- 
ville, TX 


Jan.  16  Judicial  Conference  Sub- 
committee on  Federal  Juris- 
diction, Washington,  DC 


Jan.  19-20  In  Court  Management 
Training  Institute,  Hous- 
ton, TX 


Jan.  26-27  Judicial  Conference  Jury 
Committee,  Scottsdale,  AZ 
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CENTER  MOVES  INTO  FULL 

PILOT  OPERATION  WITH 
COURT  COMPUTER  SYSTEMS 


The  Federal  Judicial  Center  is  in  the  midst  of  developing  and  imple- 
menting computerized  local  court  management  information  systems  for 
both  district  and  appellate  courts. 


During  the  current  calendar  year, 
the  project  was  substantially  ex- 
panded as  a  direct  result  of  the 
additional  funds  granted  by  Con- 
gress for  the  express  purpose  of 
accelerating  the  installation  of  com- 
puter systems  to  assist  district 
;ourts  in  meeting  the  requirements 
3f  the  Speedy  Trial  Act  of  1974. 

During  the  past  year,  the  FJC 
took  a  major  step  forward  in  its 
computer  development  program 
following  an  extended  period  of 
experimentation.  This  experimenta- 
tion period  was  a  deliberate 
attempt  to  avoid  using  computer 
technology  merely  because  it 
existed  and  to  make  sure  that  soft- 
ware would  be  designed  to  meet  the 
ictual  needs  of  the  courts. 

The  primary  goal  of  the  project 
was  to  determine  how  automatic 
lata  processing  could  help  judges 
mplement  the  principles  of  effec- 
tive civil  and  criminal  case  manage- 
nent  which  are  taught  at  seminars 
:or  district  judges  and  other  key 
udicial  personnel. 


Priority  was  also  given  to  incor- 
porating into  a  computer  system 
the  best  practices  and  procedures 
which  are  currently  used  by  para- 
judicial  personnel  whose  work  sup- 
ports judges  when  they  apply  these 
management  principles.  The  sec- 
ondary priority  was  aimed  at  more 
traditional  techniques  such  as 
better  record  keeping  and  collect- 
ing more  accurate  statistics. 

The  computerization  project  has 
gone  through  several  phases  each 
representing  both  an  evolutionary 
step  forward  and  a  conceptual 
change.  The  original  version  of  the 
system,  COURTRAN  I,  was  oper- 
ated in  several  courts  using  rented 
computer  time. 

Last  year,  the  development  of 
COURTRAN  II,  an  advanced  sys- 
tem to  be  operated  in  minicompu- 
ters with  general  purpose  processing 
capabilities,  was  initiated.  Develop- 
ment of  the  civil  case  version  was 
completed  and  is  now  in  operation. 
The  criminal  case  system  has  now 

(See  COMPUTER  pg.  2) 


JUDGE  JOHN  PAUL  STEVENS 

(CA-7)  NOMINATED  FOR 

U.S.  SUPREME  COURT 


President  Ford  November  28 
nominated  Judge  John  Paul  Stevens 
(CA-7)  to  the  Supreme  Court  to 
replace  Justice  William  0.  Douglas 
who  retired  November  12  because 
of  ill  health. 

Judge  Stevens,  55,  was  appointed 
to  the  Seventh  Circuit  Bench  in 
1970  after  a  distinguished  career 
in  the  legal  profession  which 
included  private  practice,  teaching, 
and  a  stint  of  public  service.  The 
President  said  he  believes  Judge 
Stevens  is  the  person  "best  quali- 
fied to  serve  as  an  Associate  Justice 
of  the  Supreme  Court.  [He]  is  held 
in  the  highest  esteem  by  his  col- 
leagues in  the  legal  profession  and 
the  judiciary,  and  has  had  an  out- 
standing career  in  the  practice  of 
law  as  well  as  on  the  federal  bench. 
I  am  confident,"  the  President  con- 
tinued,   "that   he  will   bring   both 

(See  STEVENS  pg.  2) 
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(COMPUTER  frompg.  1) 

been  completely  designed  and  soft- 
ware development  is  nearing  com- 
pletion. 

The  design  of  each  system  con- 
tains  several    software   innovations 
which  make  it  unique  in  the  field. 
Among  these  are:  the  information 
engram  concept,  a  transition  matrix 
for  court  events,  specially  created 
system   dictionaries,   a  syntax  and 
grammar    for    court    processes,    a 
special  modular  software  structure, 
a  technique  for  monitoring  speedy 
trial    plans,   a  status  distinguishing 
technique    which    identifies    situa- 
tions requiring  court  action,  and  a 
free-floating   data   entry  technique 
which  allows  non-technical  person- 
nel to  use  the  system.  The  efficacy 
and  effectiveness  of  these  innova- 
tions in  combination  were  proven 
in  experimental  operation  in  three 
courts  in  the  COURTRAN  I  phase. 
Although  priority  has  been  given 
to  the  criminal  and  civil  case  sys- 
tems   these    are   only   two   of   the 
applications    planned    for    COUR- 
TRAN.  Other  applications  include 

(1)  jury   selection  and  utilization, 

(2)  appellate  case  processing,  (3) 
financial  accounting,  (4)  attorney 
conflicts  of  engagement  manage- 
ment, (5)  computer-aided  transcrip- 
tion editing,  and  (6)  bankruptcy 
petition  management.  The  first  ver- 
sion of  a  financial  system  for  use 
initially  by  the  Administrative 
Office  and  later  by  court  clerks' 
offices  is  nearing  completion. 

The  design  process  for  both  jury 
selection  and  appellate  case  applica- 
tions has  been  initiated  but  neither 
system  will  be  ready  for  testing  for 
approximately  a  year.  All  of  these 
applications  are  designed  to  have 
the  dual  effect  of  reducing  clerical 
effort  while  enhancing  administra- 
tive effectiveness  in  the  federal 
courts. 

Equipment  used  during  fiscal 
year  1975  consisted  of  two  mini- 
computer systems.  The  center  had 
planned  to  add  a  third  minicom- 
puter system  and  conduct  pilot 
operations  in  six  courts  by  having 
terminal  stations  in  three  courts 
connected  to  the  three  computers. 
These   plans  were  revised  when  it 


became  clear  that  the  passage  of  the 
Speedy  Trial  Act  imposed  data  col- 
lection and  monitoring  require- 
ments on  all  districts  which  would 
require  broader  scale  installation  of 
COURTRAN  II.  Because  it  takes 
several  years  for  an  effort  of  this 
magnitude  it  was  necessary  to  start 
immediately.  The  FJC  thereupon 
asked  the  Congress  for  funds  to  in- 
stall computers  capable  of  support- 
ing a  minimum  of  65  COURTRAN 
installations. 

An  initial  amount  of  $1,020,000 
was  requested  as  a  supplement  to 
the  fiscal  year  1975  budget.  The 
remainder  of  the  money  felt  essen- 
tial for  the  completion  of  the  proj- 
ect was  included  as  "no-year" 
money  in  the  1976  budget  request. 

In  the  hearing  before  the  House 
Appropriations  Subcommittee  on 
the  FY  1975  Supplemental  it  was 
stated  that  the  first  task  to  be 
undertaken  would  be  a  communica- 
tions network  survey.  The  purpose 
of  this  survey  was  to  determine  the 
optimum  geographic  location  of 
computing  equipment  and  the  opti- 


mum mix  of  computer  sizes  for 
the  COURTRAN  II  applications 
under  consideration. 

This  study  indicated  that  serious 
thought  should  be  given  to  a  differ- 
ent allocation  of  computing  power 
than  originally  planned.  After  a 
thorough  analysis  the  advantages  of 
a  combination  of  three  larger 
regional  computers  tied  into  much 
smaller  computers  in  some  courts, 
and  terminal  stations  in  every 
court,  represented  a  more  economi- 
cal approach  than  the  original 
plans. 

During  the  first  half  of  fiscal  year 
1976  there  will  be  one  larger  com- 
puter installed  in  the  District  of 
Columbia  District  Court  with  termi- 
nal stations  in  five  other  districts. 
Further  expansion  will  be  made 
during  the  latter  half  of  fiscal  1976. 
Although  this  is  a  change  in  equip- 
ment allocation,  there  has  been  no 
change  in  the  project  objectives. 
Instead  this  new  evolutionary  step 
represents  a  better  method  for 
achieving  the  objectives  for  which 
the  Congress  has  provided  funds.  ■ 


(STEVENS  frompg.  l) 

professional  and   personal  qualities 
of  the  highest  order  to  the  Supreme 

Court."  ~ 

Warren  Christopher,  a  Los 
Angeles  attorney  and  Chairman  of 
the  ABA's  Standing  Committee  on 
the  Federal  Judiciary  which  investi- 
gates and  rates  all  Supreme  Court 
nominees,  said  Judge  Stevens  met 
"high  standards  of  professional 
competence,  judicial  temperament 
and  integrity"  and  that  he  therefore 
merited  the  Association's  highest 
rating.  He  added:  "To  the  Commit- 
tee, this  means  that  .  .  .  Judge 
Stevens  is  one  of  the  best  persons 
available  for  appointment  to  the 
Supreme  Court." 

Judge  Stevens,  was  born  and 
reared  in  Chicago.  He  received  his 
B.A.  degree  from  the  University  of 
Chicago  in  1941.  After  graduation, 
he  served  in  the  U.S.  Navy  from 


1942-45     and    was    awarded    the 
Bronze  Star. 

Following  his  military  service,  he 
entered  Northwestern  University 
School  of  Law  and  was  graduated 
in  1947  first  in  his  class.  He  then, 
entered  private  practice  in  Chicago' 
and  also  taught  at  Northwestern 
University  and  the  University  of 
Chicago  Law  Schools. 

In  1951,  he  served  as  an  Associa 
tion  Counsel  to  the  House  Judiciary 
Subcommittee  on  Monopoly  anc 
from  1953-55  was  a  member  of  the 
Attorney  General's  Committee  or 
Antitrust  Laws.  As  a  former  law 
clerk  at  the  Supreme  Court,  he  i: 
not  a  stranger  to  the  building.  He 
clerked  for  Mr.  Justice  Rutledge 
during  the  October  1947  term.  Twc 
other  appointees  can  claim  thi: 
background,  Mr.  Justice  White  whc 
clerked    for    Chief  Justice   Vinsor 


during  the  1946  term  and  Mr.  Jus- 
tice Rehnquist  who  clerked  for  Mr. 
Justice  Jackson  during  the  1952 
term. 

The  President  sent  the  nomina- 
tion to  the  Senate  December  1  and 
Senator  James  0.  Eastland,  Chair- 
man of  the  Senate  Judiciary  Com- 
mittee, opened  public  hearings  on 
the  nomination  December  8.    |lf| 


James  E.  Macklin,  Jr.  Named  Chief 

A.O.  CREATES  CRIMINAL 
JUSTICE  ACT  DIVISION 

The  Deputy  Director  of  the  Ad- 
ministrative Office  of  U.S.  Courts, 
William  E.  Foley,  has  announced 
the  establishment  of  a  new  Criminal 
Justice  Act  Division.  The  Division 
will  have  the  responsibility  of  coor- 
dinating all  activities  regarding  the 
implementation  of  the  Criminal 
Justice  Act,  including  defender 
organizations. 


The  new  Division's  Director  is 
James  E.  Macklin,  Jr.,  a  1948  grad- 
uate of  West  Point  who  received  his 
law  degree  from  Columbia  Law 
School  in  1955.  He  retired  in  1975 
after  serving  over  27  years  in  the 
U.S.  Army,  primarily  with  the 
Judge  Advocate  General's  Corps.  At 
the  time  of  his  retirement,  he  was 
Chief  of  the  Criminal  Law  Division 
of  the  Judge  Advocate  General's 
office  in  Washington,  D.C.  In  this 
position,  he  supervised  military  jus- 
tice throughout  the  U.S.  Army.  In 
addition,  he  was  Chairman  of  the 
Joint  Services  Committee  on  Mili- 


tary Justice  and  responsible  for 
drafting  proposed  legislation  de- 
signed to  improve  the  military's 
criminal  justice  system. 

The  enactment  of  the  Criminal 
Justice  Act  in  1964  established  a 
system  designed  to  be  operated  in 
accordance  with  plans  drawn  up  by 
each  district  for  the  appointment  of 
counsel  for  persons  accused  of  fed- 
eral crimes,  other  than  petty 
offenses,  who  are  "financially 
unable  to  obtain  adequate  represen- 
tation." The  Act  also  provides  for 
the  compensation  of  appointed 
counsel  and  the  provision  of 
defense  services  other  than  counsel. 
In  1970,  the  Act  was  amended  to 
permit  qualified  districts  to  estab- 
lish defender  organizations  to  fur- 
nish representation  with  the  proviso 
that  private  attorneys  would  be 
appointed  in  a  substantial  propor- 
tion of  the  district's  cases. 

Prior  to  passage  of  the  1964  Act, 
attorneys  representing  indigent 
defendants  in  federal  courts  did  so, 
in  most  instances,  on  a  pro  bono 
basis.  Following  passage  of  the  Act, 
a  schedule  of  fees  was  established 
which  allowed  private  attorneys  to 
be  paid  by  the  government.  For 
example,  for  work  done  out  of 
court,  attorneys  were  paid  $10  per 
hour  and  for  courtroom  representa- 
tion, $15  per  hour. 

The  1970  Act  increased  the  scale 
of  payments  from  $10  to  $20  and 
$15  to  $30  respectively,  broadened 
the  coverage  by  expanding  the  serv- 
ices provided  for  defendants,  and 
created  Public  Defender  Organiza- 
tions. Two  types  of  defender  organ- 
izations are  now  in  existance:  the 
Federal  Public  Defenders  who  are 
federal  employees  paid  by  the  A.O. 
and  Community  Defender  Organi- 
zations which  provide  similar  serv- 
ices but  are  paid  through  the 
Administrative  Office  in  amounts 
authorized  by  the  Judicial  Confer- 
ence of  the  U.S. 

Since  the  Act  was  amended,  22 
Federal  Public  Defender  and  8 
Community  Defender  Organiza- 
tions have  been  established.  These 
have  proved  so  effective,  the 
Deputy  Director  said,  that  other 
districts  are  presently  considering 
establishing  such  organizations. 


A.O.  ASKS  CONGRESS 
FOR 
ADDITIONAL 
MAGISTRATES 

The  Administrative  Office  of 
U.S.  Courts  has  asked  Congress  for 
an  additional  $404,000  to  increase 
the  number  of  full-time  and  part- 
time  magistrates. 

In  its  request  for  supplemental 
funds  for  Fiscal  1976,  the  A.O.  said 
the  Judicial  Conference  last 
September  authorized  the  appoint- 
ment of  five  new  full-time  magis- 
trates, the  conversion  of  four  part- 
time  and  one  combination  position 
to  full-time  status,  one  new  combi- 
nation position,  and  four  new  part- 
time  positions. 

The  A.O.  said  the  recurring 
annual  cost  of  providing  these  addi- 
tional magistrate  positions  is  esti- 
mated at  $604,000  which  includes 
supporting  personnel  required  to 
staff  the  new  full-time  magistrates. 
A  request  for  funds  for  this  purpose 
is  included  in  the  budget  for  Fiscal 
1977  but,  by  providing  the 
requested  supplemental  funds  now, 
the  A.O.  will  be  able  to  make  the 
necessary  appointments  and 
changes  in  the  coming  months 
rather  than  delaying  action  until 
October  1,  1976,  the  beginning  of 
the  1977  Fiscal  Year. 

In  its  justification  for  the  magis- 
trates' supplemental  funds,  the 
A.O.  told  Congress  that,  "The 
courts,  on  the  whole,  are  respond- 
ing very  positively  to  the  expressed 
desire  of  the  Congress  by  progres- 
sively delegating  'additional  duties' 
in  civil  and  criminal  cases  to  magis- 
trates." 

In  light  of  increased  filings  of 
both  civil  and  criminal  cases  in  dis- 
trict courts,  the  failure  of  the  Con- 
gress to  provide  additional  judge- 
ships and  the  requirements  imposed 
on  the  district  courts  by  the  Speedy 
Trial  Act  of  1974  the  A.O.  con- 
cluded, ".  .  .  we  believe  it  is  impera- 
tive that  the  [changes  affecting] 
new  magistrates,  and  other  changes 
in  arrangements  which  have  been 
approved  by  the  Judicial  Confer- 
ence, be  implemented  at  the  earliest 
possible  date."    tin 


I 


i 

I 


£ 

P 


I 


PROPOSED  NEW  CRIMINAL 
CODE  STIRS  CONTROVERSY 

For  three  years  S.  1,  the  bill  to 
codify  all  federal  criminal  law,  has 
been  considered  and  discussed  at 
great  length  by  key  committees  of 
Congress. 

The  Senate 

Almost  800  pages  in  length,  the 
bill  obviously  has  embraced  a  great 
deal.  But  the  problem  is  not  only 
that  it  is  a  very  complex  piece  of 
legislation,  but  also  that  it  contains 
some  highly  controversial  provi- 
sions. For  example,  the  prior  fed- 
eral death  penalty  in  the  present 
version  of  S.  1,  is  changed,  making 
a  death  penalty  mandatory  (under 
certain  conditions)  after  conviction 
for  treason,  sabotage  or  espionage. 
Some  feel  such  a  penalty  should  be 
codified  by  a  separate  bill  dealing 
with  death  penalty  crimes  only. 
Another  controversial  section 
adopts  the  proposal  of  the  Commis- 
sion on  Revision  of  the  Federal 
Criminal  Code  which  would  reenact 
the  1968  law  on  wiretapping.  But 
recent  cases  limiting  Presidential 
powers  in  this  area  will  now  require 
changes  in  S.  1  to  comport  with 
these  cases.  The  list  goes  on  and 
on— gun  control,  obscenity,  drug 
offenses,  national  security,  insanity 
defense. 

The  House 

Meanwhile  Congressmen  Robert 
W.  Kastenmeier,  Don  Edwards  and 
Abner  J.  Mikva,  all  members  of  the 
code  revision  commission,  have 
introduced  an  alternate  bill  in  the 
House.  Their  announced  purpose  is 
to  accomplish  what  the  Senate 
wants— a  simplification  of  existing 
complexities  in  federal  laws— with- 
out endangering  civil  liberties. 
Objections  from  many  civil  libertar- 
ians have  been  one  of  the  time- 
consuming  aspects  the  drafters  have 
had  to  contend  with. 

Present  plans  appear  to  call  for 
continued  hearings  in  the  Senate 
Judiciary  Committee  during 
December,  with  consideration  by 
the  Senate  early  in  the  year.  If  a 
Senate  bill  is  passed,  the  House  is 
expected  to  begin  its  hearings  on 
the     Kastenmeier— Edwards— Mikva 


bill  or  possibly  other  House  legisla- 
tion in  competition  with  others  in 
both  the  House  and  the  Senate. 
Conference  of  Metropolitan  Chief  Judges 

In  October  the  Conference  of 
Metropolitan  Chief  Judges  held  a 
meeting  to  consider  several  matters, 
including  S.  1 .  This  group  of  federal 
district  judges  represents  courts 
which  handle  56  percent  of  all  civil 
cases  in  the  federal  system  and 
more  than  75  percent  of  all  crimi- 
nal cases.  Out  of  this  meeting  came 
a  resolution  which  was  sent  by 
Judge  William  J.  Campbell,  on 
behalf  of  the  Conference,  to  the 
Chairmen  of  both  the  Senate  and 
House  Judiciary  Committees.  The 
Resolution  reads: 

"RESOLVED:  We,  the  Conference 
of  Metropolitan  Chief  Judges  hand- 
ling in  excess  of  75  percent  of  all 
federal  criminal  cases  throughout 
the  United  States,  express  grave 
concern  as  to  the  proposed  re- 
vision of  the  criminal  code  now 
pending  before  Congress,  by  reason 
of  the  many  changes  in  existing 
laws  and  procedures  as  well  as  the 
approaches  to  the  language  of  the 
specific  crimes.  We  recommend 
that  S.  1  not  be  approved  by 
Congress." 


Six  Regional  Conferences 
PROGRAMS  STAGED  ON 
SPEEDY  TRIAL 

Six  regional  orientation  confer- 
ences on  implementation  of  the 
Speedy  Trial  Act  were  staged  dur- 
ing the  Fall. 

The  programs,  designed  to  aid 
district  planning  groups  in  assessing 
and  managing  their  planning  re- 
sponsibilities, were  the  product  of 
a  coordinated  effort  by  the  Federal 
Judicial  Center,  the  Administrative 
Office  of  the  U.S.  Courts,  and  the 
Department  of  Justice. 

Among  the  attendees  represent- 
ing the  various  districts  were:  Fed- 
eral Judges,  Magistrates,  Clerks  of 
Court,  and  U.S.  Attorneys.  In  addi- 
tion,  several   districts  had   Federal 


Public  Defenders  and  private  attor- 
neys in  attendance.  Under  the  Act, 
districts  also  appoint  a  reporter  to 
coordinate  the  activities  of  the 
planning  group  and  many  of  the 
reporters  who  have  been  appointed 
attended  one  of  the  conferences. 

The  initial  conference  was  held 
in  Chicago  where  members  of  the 
planning  groups  of  the  districts 
within  the  Sixth  and  Seventh  Cir- 
cuits assembled  for  two  days  to  dis- 
cuss potential  problems  of  com- 
pliance with  specific  provisions  of 
the  new  law,  the  use  of  new  docket 
forms,  the  expanded  statistical 
record  keeping  required  by  the  law, 
and  functions  of  the  districts' 
planning  groups. 

In  addition  to  hearing  the  formal 
presentations,  the  participants 
divided  according  to  their  functions 
and  met  in  workshop  sessions  to 
pinpoint  foreseeable  difficulties  and 
share  applicable  techniques. 

Principal  presentations  were 
made  by  Anthony  Partridge, 
Speedy  Trial  Act  Coordinator,  Fed- 
eral Judicial  Center;  Norbert  A. 
Halloran,  Speedy  Trial  Act  Coordi- 
nator, Administrative  Office;  Ralph 
B.  Guy,  Jr.,  U.S.  Attorney  for  the 
Eastern  District  of  Michigan;  James 
A.  McCafferty,  Chief,  Statistical 
Analysis  and  Reports  Branch,  Divi- 
sion of  Information  Systems, 
Administrative  Office;  and  Steven 
Flanders,  Director,  District  Court 
Studies  Project,  Federal  Judicial 
Center. 

Following  the  Chicago  confer- 
ence, the  program  underwent  minor 
revisions  and  five  conferences  sub- 
sequently were  held  nationally. 

Many  districts  expressed  confi- 
dence that  they  were  already  in 
complaince  with  the  final  time 
limits  of  the  Act  which  become 
effective  July  1,  1979.  Others 
voiced  concern  over  the  additional 
burdens  of  record  keeping,  the  need 
to  revise  grand  jury  procedures,  the 
definition  and  notation  of  "exclud- 
able time",  and  the  potentially  det- 
rimental effect  of  the  Act's  imple- 


mentation  on  the  civil  calendar. 

In  some  instances  the  confer- 
ences provided  the  initial  opportun- 
ity for  members  of  particular  plan- 
ning groups  to  meet  and  discuss 
their  problems. 

Under  the  Act,  the  district  courts 
are  required  to  submit  a  transitional 
plan  by  June  30,  1976  and  a  final 
plan  by  June  30,  1978. 

The  Judicial  Conference's  Com- 
mittee on  the  Administration  of  the 
Criminal  Law  is  completing  an  out- 
line to  assist  the  district  planning 
groups  in  carrying  out  their 
functions.  Ilfl 


PRESIDENT  HONORS 

JUDICIARY  WITH 

WHITE  HOUSE  DINNER 

President  and  Mrs.  Ford,  reviving 
a  common  practice  during  earlier 
years,  honored  the  federal  judiciary 
at  a  White  House  dinner  on 
November  24. 

In  addition  to  the  Justices  of  the 
Supreme  Court  and  all  Circuit  Chief 
Judges,  there  were  included  the 
three  top  officers  in  the  Depart- 
ment of  Justice,  ranking  members 
of  both  the  House  and  Senate 
Judiciary  Committees,  the  Direc- 
tors of  the  Federal  Judicial  Center 
and  the  Administrative  Office,  the 
President  of  the  American  Bar 
Association  and  members  of  the 
White  House  staff  who  deal  with 
legal  matters.  Representing  the 
Conference  of  Chief  Justices  was  its 
Chairman,  Chief  Justice  Charles  S. 
House  of  Connecticut. 

In  a  toast  to  the  Judiciary,  the 
President  commended  the  judges 
and  expressed  gratitude  for  an  inde- 
pendent Judiciary.  Some  of  the 
President's  remarks  follow: 

"With  a  clear  understanding  of 
history,  the  framers  knew  that  an 
independent  Judiciary,  the  guardian 
of  a  written  Constitution,  is  essen- 
tial to  the  preservation  of  individual 
liberties  under  a  Government  of 
limited  powers.  Our  strong  judicial 
system  offers  the  world  an  example 
3f  how  an  independent  Judiciary 
^an  restrain  the  other  branches  of 
3overnment  when  they  over-reach 
and,  on   occasion,   force  them   to 


William  T.  Barnes  Retiring 

NEW  A.O.  PERSONNEL 


DIVISION  CHIEF  NAMED 


William  T.  Barnes 


Deputy  Director  William  E. 
Foley  has  announced  that  R.  Glenn 
Johnson  will  take  over  as  Chief  of 
the  A.O.'s  Personnel  Division  on 
January  5.  He  will  succeed  William 
T.  Barnes  who  is  retiring. 

The  new  Personnel  Division 
Chief  has  held  a  variety  of  positions 
in  the  personnel  field  prior  to  his 
selection  including  work  with  the 
Navy  Department,  the  Office  of 
Economic  Opportunity,  the  Depart- 
ment of  Health,  Education  and  Wel- 
fare and  the  Community  Services 
Administration. 

He  holds  a  B.A.  from  the  Univer- 
sity of  Maryland  and  has  done 
graduate  work  at  both  George 
Washington  and  American  Universi- 
ties. 


meet  their  responsibilities  under 
our  Constitution. 

"The  American  legal  system,  we 
all  know,  has  produced  many  giants 
of  law,  both  of  the  bench  and  of 
the  bar.  They  symbolize  the  genius 
and  wisdom  of  two  centuries  of 
jurisprudence  which  has  produced 
from  men  and  women  of  differing 
political  philosophies  a  great  histor- 
icial  precedent. 

"It  seems  to  me,  Mr.  Chief  Jus- 
tice, that  our  great  pride  is  not  only 
in  a  few  outstanding  individuals,  it 
is  in  the  many  able  and  honest  jur- 
ists whose  daily  performance  gives 
our  entire  Judiciary  a  well-deserved 


R.  Glenn  Johnson 


At  the  end  of  the  year,  William  T. 
Barnes  who  has  been  heading  per- 
sonnel administration  operations 
for  the  federal  court  system  for 
many  years,  is  retiring  after  30 
years  of  service.  Mr.  Barnes  began 
working  for  the  Adminstrative 
Office  of  U.S.  Courts  in  1945  after 
World  War  II  service.  Prior  to  his 
military  service,  he  served  with  the 
F.B.I,  and  later  worked  for  Con- 
gress. 

Deputy  Director  Foley  said,  "Bill 
has  asked  me  to  convey  to  you  his 
appreciation  for  your  cooperation 
with  him  over  the  years  in  carrying 
out  the  duties  of  his  important 
office,  and  also  to  say  that  he  feels 
greatly  honored  to  have  served  with 
the  Judicial  Branch." 


reputation  for  competence  and 
total  integrity  .  .  .  You  and  your 
associates  in  the  Judicial  branch  of 
the  Government  have  kept  the  Con- 
stitution alive  and  I  should  say 
vigorous  for  186  years.  And  it 
remains  today  our  strongest  guaran- 
tee of  freedom  for  the  future." 

The  Chief  Justice,  in  his  response 
to  the  President's  toast,  said,  in 
part,  "...  You  have  not  only  re- 
vived a  splendid  and  ancient  custom 
by  inviting  the  federal  judges  to 
your  house,  .  .  .  you  have  honored 
our  colleagues  of  the  state  courts. . . 

(See  DINNER  pg.  6) 
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(DINNER  from  pg.  5) 

who,  in  the  time  of  George  Wash- 
ington and  for  many  years  there- 
after, were  regarded  not  as  equals, 
but  much  superior  to  Justices  of 
the  Supreme  Court  of  the  United 
States. 

"I  don't  think  we  would  want  to 
give  that  up,  with  all  deference  to 
our  brothers  and  sisters  of  the  state 
courts,  but  we  would  like  to  main- 
tain parity  and  you  have,  of  course, 
in  inviting  us  tonight.  ...  I  will 
presume  to  speak  with  leave,  Sir, 
for  both  the  federal  and  the  state 
judges  and  say  that  we  are  all  very 
grateful  to  you  for  your  hospitality 
and  for  the  honor  you  do  us  by 
inviting  us  to  your  house."   ilfi 


A.O.  WORKING  TO  EXPEDITE 
PAYCHECK  DELIVERIES 

The  Administrative  Office,  in 
response  to  numerous  complaints 
regarding  delayed  paychecks,  is 
exploring  the  possibility  of  entering 
into  a  contract  with  the  U.S.  Postal 
Service  which  guarantees  24-hour 
delivery  to  100  major  cities  in  the 
U.S.  including  those  in  Alaska  and 
Hawaii. 

In  the  interim,  the  A.O.  has 
made  arrangements  with  the  Trea- 
sury Department  to  have  the  Judi- 
ciary's payroll  processed  on  Mon- 
day nights  and  placed  in  the  mail 
on  Tuesday  rather  than  Wednesday. 
However,  this  will  shorten  an 
already  tight  schedule  by  advancing 
the  cutoff  date  for  processing 
appointments  and  other  payroll 
changes. 

It  is  therefore  very  important 
that  the  A.O.'s  Personnel  Division 
be  informed  as  soon  as  possible  of 
any  appointments  or  separations. 
With  respect  to  appointments,  the 
A.O.  requests  that  the  Oath  of 
Office  and  Personal  History  State- 
ment (A.O.  Form  79),  the  Notice 
of  Entry  on  Duty  (Form  195)  and 
the  Tax  Exemption  Certificates  be 
executed  and  transmitted  for  all 
employees  on  or  before  the  actual 
entrance  on  duty.    Ilfi 


A  HOLIDAY  MESSAGE  FROM 


KHMf  JUSTICE 


There  is  little  new  to  report  at  the 
year's  end  except  to  observe  that 
the  output  of  the  courts  reflects  the 
continued  dedication  and  hard 
work  of  all  judges  and  court  per- 
sonnel. All  this  is  in  the  face  of 
problems  and  disappointments  that 
would  discourage  most  people.  The 
incidence  of  complex  and  new 
types  of  litigation  continues  to  add 
burdens,  but  somehow  we  seem  to 
manage. 

There  is  no  way  that  the  public 
generally  can  fully  know  of  the 
sacrifices  and  burdens  you  are 
carrying  to  maintain  the  high  level 
of  dispositions  necessary  to  keep 
from  being  inundated.  Therefore,  I 
will  constitute  myself  "surrogate- 
for-the-public"  and  express  my 
great  admiration  and  appreciation 
for  your  performance  as  well  as  my 
confidence  that  it  will  continue  in 
the  face  of  all  odds.  I  renew  my 
assurance  that  we  will  continue  to 
improve  on  all  fronts. 

Mrs.  Burger  joins  me  in  wishing 
each  of  you  a  happy  Holiday 
Season. 


BICENTENNIAL  PLANS 
PROGRESS 

The  Bicentennial  Committee  of 
the  Judicial  Conference  met  at  the 
Supreme  Court  November  24  to 
consider  the  projects  which  the 
judiciary  will  undertake  on  a 
national  basis  in  celebration  of  the 
nation's  Bicentennial. 

The  Committee  discussed  its 
planned  movie  series,  as  well  as  a 
book  on  the  federal  judiciary  for 
lay  readers.  Both  of  these  projects, 
which  were  described  in  greater 
detail  in  the  August  issue,  are 
intended  to  make  the  citizenry 
aware  of  the  role  of  the  courts  in 
our  federal  system. 


The  movies  are  being  produced 
by  Metropolitan  Pittsburgh  Public 
Broadcasting  and  the  book  is  being 
drafted  for  the  Committee  by 
Professor  Sidney  Hyman  of  the 
University  of  Illinois.  Both  projects 
are  being  closely  supervised  by  the 
members  of  the  Bicentennial  Com- 
mittee. 

The  Committee  also  decided  to 
publish  a  biographical  directory  of 
federal  judges.  The  directory  will 
contain  not  only  a  demographic 
biography  of  every  federal  judge, 
living  and  dead,  of  the  circuit,  dis- 
trict, territorial,  and  national 
courts,  but  will  also  include  sec- 
tions describing  changes  in  the  geo- 
graphic jurisdiction  of  the  courts. 

The  Committee  also  plans  to  en- 
courage projects  on  the  local  level. 
For  example,  the  U.S.  Courts  of 
Appeals  are  being  invited  to  submit 
plans  for  a  history  of  the  federal 
courts  in  the  geographic  area  within 
their  circuit.  The  Committee  will 
provide  modest  funding  upon  sub- 
mission of  an  acceptable  proposal. 

Funding  may  also  be  provided 
for  other  local  projects.  The  Com- 
mittee has  adopted  the  firm  policy 
that  funds  shall  not  be  spent  merely 
because  they  have  been  appropri-i 
ated  by  the  Congress  for  the  judici- 
ary's celebration  of  the  Bicenten- 
nial. The  Committee  will  consider 
the  intrinsic  merit  of  each  suggested 
project  and  make  its  funding  deci- 
sions on  a  case-by-case  basis. 
Another  policy  decision  of  the 
Committee  is  that  the  major  proj 
ects  funded  by  the  Bicentennial 
budget  shall  be  of  lasting  interest 
and  usefulness  to  the  public  for 
many  years  and  long  after  the 
Bicentennial  year  is  over.  iVl 
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EGlSNiNE 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 


New     Federal     Criminal     Code. 

Representative  Kastenmeier  has 
introduced  H.R.  10850,  his  version 
of  S.  1,  entitled  the  "Federal  Crim- 
inal Law  Revision  and  Constitu- 
tional Rights  Preservation  Act  of 
1975".  It  varies  from  the  Senate 
version,  particularly  in  respect  to 
the  insanity  defense,  sentencing, 
and  the  substantive  offenses  relat- 
ing to  classified  information,  and 
obstruction  of  governmental  func- 
tions. 

Bankruptcies  of  Major  Munici- 
palities. The  Senate  Judiciary  Com- 
mittee has  reported  S.  2597,  Sena- 
tor Burdick's  bill  which  will  amend 
the  bankruptcy  law  to  permit  a 
city  to  file  for  bankruptcy  without 
the  approval  of  a  majority  of  its 
creditors  as  is  now  required.  A 
grace  period  during  which  creditors 
could  not  bring  suit  would  be  pro- 
vided to  enable  the  city  to  devise  a 
payment  plan  with  the  aid  of  the 
court.  In  addition,  the  city  would 
be  authorized  to  borrow  limited 
funds,  with  the  approval  of  the 
court,  to  continue  essential  opera- 
tions. 

The  House  version,  H.R.  10624, 
was  reported  by  the  Judiciary  Com- 
mittee on  December  1.  It  amends 
Chapter  IX  of  the  Bankruptcy  Act 
to  provide  a  workable  procedure 
for  the  adjustment  of  debts  of 
political  subdivisions  or  agencies. 
The  major  change  from  current  law 
is  elimination  of  the  consent  of 
51%  of  the  creditors  to  the  adjust- 
ment. 

Circuit  Revision.  The  Senate 
Judiciary  Committee  has  ordered 
favorably  reported  a  clean  bill,  not 
yet  available,  which  will  revise  only 
the  Fifth  Circuit.  It  apparently  will 
contain  provisions  similar  to  those 
in  S.729  dealing  with  that  circuit. 


Consumer  Protection  Act  of 
1975.  S.  200  passed  the  House  of 
Representatives  on  November  6.  A 
conference  will  be  held  on  the  bill. 
The  Judicial  Conference,  at  its  last 
meeting,  disapproved  the  legislation 
which  would  authorize  federal 
courts  to  try  consumer  fraud  cases, 
thus  greatly  increasing  the  work- 
load of  the  courts. 

Consumer  Product  Safety  Com- 
mission. S.  644  has  now  been 
passed  by  both  Houses,  but  in 
greatly  differing  versions.  The 
House  version  deletes  Senate  lan- 
guage which  would  greatly  expand 
the  authority  of  the  Commission  to 
conduct  civil  litigation. 

Rules  of  Evidence  and  Criminal 
Procedure.  H.R.  9915,  which  makes 
technical  and  conforming  amend- 
ments to  these  rules,  to  take  into 
account  the  recent  enactment  of 
Criminal  Rules  Amendments  Act, 
was  sent  to  the  President  on 
December  1. 

Mandatory  Minimum  Sentences 
and  Sentencing  Commission.  Sena- 
tor Kennedy  has  introduced  two 
new  bills.  S.  2698,  would  provide 
mandatory  minimum  sentences  for 
cases  involving  burglary  or  aggra- 
vated assault,  murder  in  the  second 
degree,  crimes  in  which  a  handgun 
or  other  dangerous  weapon  is  used, 
robbery  where  the  victim  was  seri- 
ously injured,  rape,  trafficking  in 
heroin,  or  the  convicted  defendant 
is  a  repeat  offender.  Certain  limited 
exceptions  are  provided,  but  a  post- 
trial  hearing  is  required  to  resolve 
such  situations. 

The  Second  bill,  S.  2699  would 
amend  Title  18,  U.S.C.  to  establish 
certain  guidelines  for  sentencing 
and  establish  a  United  States  Com- 
mission on  Sentencing.  The  bill 
establishes  certain  uniform  general 
criteria  which  federal  courts  must 
consider  in  formulating  a  sentence: 
the  nature  of  the  offense,  the 
characteristics  of  the  defendant,  the 
need  for  the  sentence  imposed  to 
reflect  the  seriousness  of  the 
offense,  the  need  for  just  punish- 
ment, and  the  requirement  that  the 
sentence   act   as  a  deterrent,  and 


whether  other  less  restrictive  sanc- 
tions have  been  previously  applied 
to  the  same  defendant.  Judges 
would  also  have  to  give  reasons  in 
writing  for  the  sentence  imposed 
thus  enabling  it  to  be  reviewed  by 
the  appellate  courts. 

The  bill  will  establish  an  inde- 
pendent U.S.  Commission  on  Sen- 
tencing in  the  Judicial  Branch 
which  will  promulgate  specific 
guidelines,  publish  data  concerning 
the  sentencing  process,  devise  and 
conduct  seminars,  workshops  and 
training  programs  for  judicial  per- 
sonnel and  others  concerned  with 
sentencing.  It  would  also  make 
recommendations  to  Congress  for 
legislation,    llfi 


COMPUTER  TRANSCRIPTION 
TRAINING  CONTINUES 

The  Federal  Judicial  Center  has 
trained  22  court  reporters  in  the 
use  of  computer  aided  transcrip- 
tion. This  is  not  as  many  as  had 
been  anticipated,  but  it  is  hoped 
the  number  of  reporters  who  can  be 
involved  will  increase  after  the  first 
of  the  year. 

Of  the  22  reporters  trained,  17 
are  still  in  the  pilot  program.  Of 
these,  four  are  involved  in  Phase 
"B",  meaning  that  they  are  doing 
their  own  editing  on  video  display 
terminals  installed  in  their  offices. 
This  is  being  done  in  Pittsburgh  and 
Baltimore. 

Within  the  next  month  or  two  it 
is  anticipated  that  terminals  will  be 
installed  in  three  more  courts.  This 
will  involve  10  more  reporters 
doing  their  own  editing,  two 
already  in  the  pilot  program  and 
eight  new  reporters.  This  will  also 
expand  the  project  from  seven  to 
nine  U.S.  District  Courts. 

In  addition,  the  Center  is  con- 
sidering the  involvement  of  a  num- 
ber of  reporters  from  other  districts 
who  have  expressed  an  interest.  If 
the  present  proposals  go  ahead  as 
designed  it  is  anticipated  that  there 
will  be  25  more  reporters  involved 
in  the  pilot  project  at  one  stage  or 
another  by  June  30,  1976. 
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calendar 

Jan.  5-6  Judicial  Conference  Sub- 
committee on  Judicial  Im- 
provements, Houston,  TX 

Jan.  5-6  In  Court  Management 
Training  Institute,  Miami,  FL 

Jan.  6  Judicial  Conference  Sub- 
committee on  Supporting 
Personnel,  Washington,  DC 

Jan.  8-9  Workshop  for  District 
Judges  (5th  Circuit- East), 
Sea  Island,  GA 

Jan.  12-13  Workshop  for  District 
Judges  (5th  Circuit-West), 
Brownsville,  TX 

Jan.  15-16  In  Court  Management 
Training,  Institute,  Browns- 
ville, TX 

Jan.  15-16  Judicial  Conference  Pro- 
bation Committee,  Ponte 
Vedra  Beach,  FL 

Jan.  16  Judicial  Conference  Sub- 
committee on  Federal  Juris- 
diction, Washington,  DC 

Jan.  19-20  In  Court  Management 
Training  Institute,  Hous- 
ton, TX 

Jan.  26-27  Judicial  Conference  Jury 
Committee,  Scottsdale,  AZ 

Jan.  26-29  Seminar  for  Federal 
Public  Defenders,  San 
Diego,  CA 
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Jan.  26-30  Seminar  for  Pre-Trial 
Officers,  Washington,  DC 

Jan.  26-30  Seminar  for  Pre-Trial 
Service  Officers,  Washing- 
ton, DC 

Jan.  26  Judicial  Conference 
Magistrates  Committee, 

Orlando,  FL 

Jan.  27-29  Judicial  Conference 
Review  Committee,  Tuc- 
son, AZ 

Jan.  28-29  Judicial  Conference  Ad- 
visory Committee  on  Judi- 
cial Activities,  Tucson,  AZ 

Jan.  27-29  Judicial  Conference  Re- 
view Committee,  Tuscon,  AZ 

Jan.  28-29  Judicial  Conference  Ju- 
dicial Activities  Committee, 
Tuscon,  AZ 

Jan.  30  Joint  Committee  on  Judi- 
cial Code,  Tuscon,  AZ 

Jan.  29-30  Judicial  Conference 
Criminal  Justice  Act  Com- 
mittee, Coronado,  CA 

Feb.  2-3  Judicial  Conference  Court 
Administration  Committee, 
Tucson,  AZ 

Feb.  2-6  Seminar  for  Asst.  Fed- 
eral Public  Defenders,  San 
Diego,  CA 

Feb.  6-7  Judicial  Conference  Ad- 
visory Committee  on  Appel- 
late Rules,  Tucson,  AZ 

Feb.  12-13  Workshop  for  District 
Judges  (3rd,  4th  &  DC  Cir- 
cuits), Philadelphia,  PA 


peRS«nna 

Confirmations 

John  F.  Grady,  U.S.  District  Judge, 
(N.D.  III.),  Nov.  20 
Charles  H.  Haden,  II,  U.S.  District 
Judge,  (N.  &  S.  D.  W.  Va.),  Nov.  20 
Gerald  B.  Tjoflat,  U.S.  Circuit 
Judge,  (5th  Cir.),  Nov.  20 

Nominations 

Patrick  E.  Higginbotham,  U.S.  Dis- 
trict Judge,  (N.D.  Texas),  Dec.  2 
John  Paul  Stevens,  Associate  Jus- 
tice, Supreme  Court  of  the  United 
States,  Dec.  1 

Deaths 

Ben  C.  Connally,  U.S.  Senior  Dis- 
trict Judge,  (S.D.  Texas),  Dec.  3 
Joseph    Charles   McGarraghy,    U.S.] 
Senior   District  Judge,  (Dis.-D.C), 
Nov.  29 

Robert  E.  Tehan,  U.S.  Senior  Dis- 
trict Judge,  (E.D.Wis.),  Nov.  27 


NEW  COURTHOUSE  FOR  CA-3  ' 

Effective  December  15  the  U.S. 
Court  of  Appeals  for  the  Third 
Circuit  moved  to  new  quarters  in 
the  top  five  floors  of  the  22-story 
U.S.  Courthouse  at  601  Market 
Street,  Philadelphia,  Pennsylvania 
19106,  overlooking  historic  In-: 
dependence  Mall.  The  U.S.  District 
Court  of  the  Eastern  District  of 
Pennsylvania  completed  its  move 
to  the  new  quarters  last  August. 
The  phone  listing  for  the  Clerk's 
Office,  (CA-3)  is:   (215)  597-2995. 
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CHIEF  JUSTICE  BURGER 

PRESENTS  YEAR-END  REPORT 

ON  FEDERAL  JUDICIARY 

In  his  year-end  report  on  the  condition  of  the  federal  judiciary, 
he  Chief  Justice  called  for  an  increase  in  the  number  of  federal 
idges,  a  reduction  in  the  jurisdiction  of  federal  courts  and  an 
lcrease  in  judicial  salaries. 

The  Chief  Justice  reported  that  "The  judicial  system  by  and 
irge,  however,  is  working  well,  and  this  is  reflected  in  the  relatively 
igh  popular  esteem  of  the  courts.  The  faults  and  frailties  of  our 
idicial  branch  are,  for  the  most  part,  recognized  and  correctable— 
nd  there  is  much  activity  toward  improvement." 
He  made  these  points  to  illustrate  States   District   Courts,   making 

ie    increasing    burden    on    the  an   average   of  402   cases   per 

deral  courts:  judgeship,  an  unrealistic  num- 

►  In  fiscal  year  1975,  160,602  new  ber  for  one  judge  while  in  1970 

cases  were  filed  in  the  United  (See  REPORT  page  2) 


JUDGE  FRIENDLY 

LECTURES  ON 

CONSTITUTION 


(For  story  on  Judge  Friendly's  lec- 
ture, see  page  3.) 
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HENRY  P.  CHANDLER,   FIRST  A.O.  DIRECTOR,   DIES  AT  95 


The  first  Director  of  the  Adminis- 
trative Office  of  U.S.  Courts,  Henry 
P.  Chandler,  95,  died  December  12 
in  Bethesda,  Maryland. 

An  honors  graduate  of  Harvard  in 
1901,  he  joined  the  faculty  of  the 
University  of  Chicago  where  he 
taught  English  and  also  served  as 
Secretary  to  the  President  of  the 
University.  After  graduating  from 
the  University's  law  School  in  1906, 
he  entered  private  practice  in 
Chicago  and  remained  with  the 
same  firm  until  the  late  Chief 
Justice  Charles  Evans  Hughes 
selected   him  to  become  the  first 


Director  of  the  A.O.  He  served 
under  four  Chief  Justices  until  his 
1956  retirement. 

The  current  Director  of  the  A.O., 
Rowland  F.  Kirks,  said,  "Henry  P. 
Chandler  was  one  of  the  finest  men 
to  serve  the  federal  judicial  system. 
As  the  first  Director  of  the  Adminis- 
trative Office,  he  served  as  a  model 
for  his  successors." 

While  in  Chicago,  Mr.  Chandler 
was  President  of  the  Chicago  Bar 
Association,  1938-1939,  and  partici- 
pated in  a  host  of  community 
projects.  He  took  a  special  interest 
(See  CHANDLER  page  2) 
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(REPORT  from  page  1) 
the  comparable  figure  was  only 
317  cases  per  judgeship. 

•  Based  on  preliminary  data, 
180,000  filings  in  the  district 
courts  are  projected  for  the  12 
months  ending  next  June,  and 
this  will  constitute  about  450 
cases  per  judgeship,  an  increase 
of  42%  since  1970.  (No  addi- 
tional judgeships  have  been 
provided  since  1970.) 

•  The  average  disposition  per 
judgeship  in  1975  was  371  cases, 
up  27%  from  292  in  1970.  Never- 
theless, the  rising  tide  of  new 
filings  outdistanced  the  in- 
creased output,  so  that  355 
cases  per  judgeship  awaited 
disposition  in  1975,  compared 
to  285  in  1970. 

•  Congress  last  increased  appel- 
late judgeships  in  1968,  when 
about  282  appeals  per  judgeship 
were  filed;  in  1975,  the  figure 
was  515.  Projections  suggest 
about  19,400  appellate  filings 
this  year,  or  600  per  judgeship,  a 
phenomenal  113%  increase 
since  1968. 

•  In  1972,  in  compliance  with  an 
act  of  Congress,  the  federal 
courts  presented  detailed  statis- 
tics elaborating  on  the  figures 
recited  above  along  with  projec- 
tions for  1972-1976  anticipated 
filings.  Those  figures  showed  a 
need  for  52  additional  judge- 
ships and  13  additional  courts  of 
appeals  judgeships  to  meet  the 
swiftly  growing  burdens. 

•  However,  no  judgeships  have 
been  created.  The  same  act  of 
Congress  that  required  submis- 
sion of  these  figures  four  years 
ago  on  needs  of  the  courts  now 
requires  that  we  submit,  in  1976, 
the  figures  to  measure  the  needs 
for  1976-1980. 

•  Some  areas  of  litigation  present 
an  especially  dramatic  picture: 
bankruptcies  rose  34.3%  in  fiscal 
1975,  leaving  262,283  such  cases 
awaiting  decision  as  the  year 
ended. 

•  Supreme  Court.  Month  after 
month  the  Justices  of  the  Court 
face  a  caseload  almost  fourtimes 
as  much  as  that  which  confront- 
ed the  Court  in  the  1920's  and 
1930's. 


•  Diversity  Jurisdiction.  Nearly 
one-fifth  of  the  District  Court 
cases  are  in  these  courts  be- 
cause the  litigants  happen  to  be 
residents  of  different  states. 
Congress  should  act  to  elimi- 
nate this  access  to  the  federal 
courts. 

The  Chief  Justice  then  pointed 
out  some  encouraging  factors: 

•  Computerization.  Experiments 
being  conducted  by  the  Federal 
Judicial  Center  demonstrate 
that  an  appropriate  use  of  com- 
puters may  be  helpful  to  the 
courts  in  meeting  the  require- 
ments of  the  1974  Speedy  Trial 
Act  and  perhaps  in  many  other 
ways,  including  the  transcribing 
of  court  reports,  the  monitoring 
of  dockets,  and  avoiding  con- 
flicts in  the  schedules  of  at- 
torneys. 

•  United  States  Magistrates.  In 
fiscal  1975  the  magistrates  dis- 
posed of  255,061  matters  that 
otherwise  would  have  rested 
with  federal  judges.  This  was  a 
one-year  rise  of  5%. 

•     Three-Judge  District  Courts. 
The    previous   Congress   has 
modified  the  statutes  relating  to 
these  courts,   reducing  their 
availability  and  the  consequent 
right   of   direct   appeal   to  the 
Supreme   Court.   However,  the 
law  still  permits  use  of  three- 
judge  District  Courts  for  cases 
that  could  better  be  tried  by  a 
single  judge,  subject  to  review 
by  the  courts  of  appeals.  The 
Senate  has  passed  remedial 
legislation  and  the  bill   now 
awaits  House  action. 
•  Prisoner  Petitions.  Fully  a  sixth 
of  the  117,000  cases  of  the  civil 
docket  of  federal  courts  (19,000) 
are  petitions  from  prisoners, 
most  of  which  could  be  handled 
effectively  and  fairly  within  the 
prison  systems.  Federal  judges 
should    not   be   dealing   with 
prisoner  complaints  which,  al- 
though important  to  a  prisoner, 
are  so  minor  that  any  well-run 
institution  should  be  able  to 
resolve  them  fairly  without 
resort  to  federal  judges.   Pos- 
sibly due  to  internal  Bureau  of 
Prisons    procedures   developed 
by  Director  Norman  Carlson, 


federal  prison  petitions  ha\» 
decreased  1.2%  in  the  federl 
prisons.  Prisoner  petitions  froi 
state  prisons,  however,  in- 
creased 6.2% 
•  State  Courts.  The  state  court, 
which    have    been    without  i 
strong,  central  spokesman  arl 
supporter,  now  have  the  Nationl 
Center  for  State  Courts  to  stuc 
their    common    problems    arl 
chart  improvements.  In  its  f if i 
year,    it   is  still   supported   p 
marily    by   private  and   fedeil 
funding,    and   soon   the  stati 
must  assume  this  as  their  prop- 
obligation. 
Turning  to  the  problem  of  judicil 
salaries,  he  said,  "The  gross  inequi' 
toward  salaries  of  federal  judges,  i 
common   with   12,000   other  hig- 
level  federal  officials,  continues,  r- 
lieved  only  by  the  5%  increase  la 

in  1 975 As  we  try  to  look  forwal 

into  what  another  century  will  brin, 
we  can  be  optimistic  about  tb 
prospects  of  justice  in  this  count' 
provided  we  relate  the  burdei 
placed  on  the  courts  to  tha 
capacity  to  perform  and  provide  ti 
necessary  tools  and  personnel." 
(The  full  text  of  the  Report  i 
available  from  the  FJC  Informati 
Service.) 


(CHANDLER  from  page  1) 
in  juvenile  delinquency  and  prot 
tion  and  was  appointed  Chairrr 
of  the  Illinois  Committee  on  Ch: 
Welfare  Legislation  and  served 
that  position  for  four  years  worki: 
to  codify  Illinois'  laws  affecti: 
children. 

As  the  first  A.O.  Director,  I 
Chandler  helped  to  organize  mei 
facets  of  the  growing  federal  co 
system  to  make  them  more  respc 
sive  to  the  needs  of  the  nation  t 
conversely,  to  make  the  Admir 


trative  Office  more  responsive  to 
the  needs  of  the  courts.  He  was 
instrumental  in  transferring  the 
federal  probation  system  from  the 
Department  of  Justice  to  the  Ad- 
ministrative Office  in  1940. 

In  his  capacity  as  Director  of  the 
A.O.,  Mr.  Chandler  earned  the 
affection  and  respect  of  judges 
throughout  the  nation.  In  1959, 
Senior  Judge  Learned  Hand  (CA-2) 
wrote  him: 

"In  many  years  of  official  life  I  have 
lever  met  anyone  who  prevented  his 
>ersonal  interests  so  completely 
rom  entering  into  what  he  did.  Not 
inly  that,  but  you  were  always  alert 

0  see  that  what  was  needed  was  at 
iand,  and  there  was  a  pervasive 
seling  of  intelligent  compromise 
without  the  least  show  of  pedantry 
lat  in  my  personal  experience  has 
een  unique." 

Following  his  1956  retirement,  Mr. 
Ihandler  was  invited  to  Hawaii  to 
tudy  its  court  system;  in  1959  he 
elped  to  organize  the  administra- 
ve  court  system  in  Illinois  and,  in 
963,  he  published  his  definitive 
10-page  work  on  the  federal 
ourts:  "Some  Major  Advances  in 
ie  Federal  Judiciary  System  (1922- 
347)." 

UDGE  FRIENDLY  LECTURES 
ON  CONSTITUTION 

In  remarks  prepared  for  delivery 
nuary  29,  Judge  Henry  J.  Friendly 
;A-2)  presented  a  Bicentennial 
Jdress  on  the  Constitution.  The 
Idress  is  the  first  of  a  series  being 
esented  by  prominent  judges, 
gal  scholars  and  government 
ficials  under  the  auspices  of  the 
jpartment  of  Justice. 
Here  are  the  highlights  of  Judge 
iendly*s  address.  (A  full  text  is 
ailable  from  the  FJC  Information 
rvice.) 

1  If  it  had  not  been  for  the 
institution  there  is  little  doubt  that 
i  nation  would  have  broken  up 
ortly  into  two  or  three  small 
)ups  of  states.  Moreover,  even 
der  the  Constitution,  major 
orts  were  required  to  prevent  the 
untry  from  quickly  becoming 
ally  embroiled  in  the  wars  of  the 
mch  Revolution. 

1  The  Constitution  has  acquired 


a  mystique  that  no  other  instrument 
in  all  history  has  possessed—", 
the  heaviest  shell  that  can  be  fired 
in  debate  is  a  claim  that  a  proposed 
action  runs  counter  to  the  spirit  of 
the  Constitution." 

•  Despite  disclaimers  during  the 
debates  on  ratification,  the  framers 
of  the  Constitution  believed  it  came 
as  close  to  perfection  as  any  political 
document  could.  The  success 
resulted  from  five  factors.  Three 
were  a  sense  of  urgency  on  the  part 
of  the  framers;  the  relatively  small 
number  of  delegates  and  the  fact 
that  they  knew  each  other  well;  and, 
lastly,  the  remarkable  ability  of  the 
men  of  the  Convention. 

•  The  "translation  of  these  three 
favorable  factors  into  a  triumph" 
was  due  to  two  interacting  factors: 
the  willingness  of  the  framers  to 
compromise  and  the  ability  of  the 
delegates  to  meet  privately  and 
work  out  the  necessary  compro- 
mises without  the  glare  of  publicity. 

•  The  Constitution  has  been 
successful  because  the  framers 
used  general  language  which  could 
be  equally  applied  to  a  tiny  new 
nation  of  only  4  million  people  as 
well  as  to  a  diverse,  complex  nation 
of  over  200  million. 

•  The  abilities  of  the  framers  are 
evidenced  in  the  fact  that  despite 
the  growth  of  the  nation,  the 
Constitution  has  only  been  amend- 
ed sixteen  times  since  the  initial 
addition  of  the  first  ten  amendments. 
However,  primarily  through  the 
Fourteenth  Amendment,  the  states 
lost  a  considerable  portion  of  their 
original  sovereignty.  "The  men  who 
insisted  that  a  national  government 
emerge  from  the  deliberations  at 
Philadelphia  might  be  surprised  to 
find  how  national  in  this  respect  it 
has  become.  It  is  ironical  that  their 
one  great  though  excusable  failure 
should  have  led  to  an  increase  in  the 
power  of  the  national  government 
beyond  anything  most  of  them 
would  have  wished." 

Judge  Friendly  pointed  out  that 
the  Constitution  was  "the  creature 
of  statesmanlike  compromise"  and 
asked,  "Have  we  lost  this  art  within 
the  Legislative  Branch?  Have  we 
lost  it  in  the  relations  among  the 
Branches?  There  are  some  danger 
signs." 


As  one  of  these  signs,  he  singled 
out  the  failure  of  the  Congress  to 
agree  upon  a  national  energy 
policy.  Another  danger  sign,  he 
said,  was  the  confrontation  between 
the  President  and  the  Congress 
over  the  right  of  the  President  to 
involve  the  nation  in  foreign  wars 
without  the  knowledge  or  consent 
of  Congress.  "Perhaps  the  most 
dramatic  illustration  how  excessive 
assertion  engenders  excessive 
response  has  been  with  respect  to 
what  has  come  to  be  called  execu- 
tive privilege." 

Another  instance  of  this  inability 
of  the  Congress  and  the  President  to 
work  out  their  differences  in  states- 
manlike compromise  concerns  the 
powers  to  spend  or  not  to  spend. 
However,  Judge  Friendly  did  not 
spare  The  Third  Branch,  the  federal 
judiciary.  Many  believe  this  branch 
has  become  "very  dangerous  in- 
deed—dangerous because  it  has 
forgotten  the  perception  of  Mr. 
Justice  Stone  that  'Courts  are  not 
the  only  agency  of  government  that 
must  be  assumed  to  have  the 
capacity  to  govern.'  " 

As  an  example,  Judge  Friendly 
pointed  to  the  extended  dicta  in  the 
opinion  of  the  Supreme  Court  in 
Miranda  v.  Arizona  which  precipated 
a  storm  in  Congress  and  seemed  to 
carry  the  most  serious  threat  to  the 
Court's  position  since  the  attempt  by 
President  Roosevelt  to  pack  the 
Supreme  Court  in  1937. 

Judge  Friendly  concluded  his 
remarks  by  saying,  "The  demands 
the  Constitution  makes  on  us  are 
modest  but  insistent.  It  asks  only 
that  we  treat  it  in  the  spirit  in  which 
the  framers  created  it— a  spirit  of 
moderation,  of  compromise,  and  of 
placing  the  public  good  above 
private  ends.  This  Bicentennial  year 
calls  on  us  to  rededicate  ourselves 
to  that  spirit." 


JUSTICE  CLARK  TO  LECTURE 
AT  WILLIAM  AND  MARY 

Justice  Tom  C.  Clark  (Supreme 
Court  of  the  U.S.,  ret.)  plans  to 
lecture  during  the  coming  semester 
at  the  Marshall  Wythe  School  of 
Law  at  the  College  of  William  and 
Mary  in  Williamsburg,   Virginia. 
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FJC  STARTS  LIBRARY  STUDY 


Raymond  M.  Taylor 

At  the  direction  of  the  Judicial 
Conference   of  the  United  States, 
the  Center  has  commenced  a  study 
of  the  library  services  for  the  federal 
courts,    central    and    in-chambers 
libraries,  both  Circuit  and  District. 
The  study  will  address  itself  to  the 
growing  needs  of  the  federal  judges, 
the  magistrates,  the  bankruptcy 
judges  and  federal  public  defenders 
in   a  system   that   has   grown   far 
beyond  established  procedures  set 
up  years  ago.  The  vast  geographical 
areas   covered   by  some  of  the 
libraries  in  the  system  have  ren- 
dered  impractical   one   central   li- 
brary and   many  of  the  district 
judges,  traveling  out  of  their  head- 
quarters to  hold  court,  often  must 
take  part  of  their  library  with  them. 
Additional  facets  of  the  study  call 
for   an   examination   of  tried   and 
proven  methods  and  materials  for 
law  research  adopted  in  the  past, 
with  a  view  to  determining  whether 
better  methods  and  materials  are 
now  available  and  whether  it  would 
be  feasible  to  change.  This  means 
an   examination    of   all    modern 
technology  such  as  computerized 
research,  various  types  of  micro- 
form, and  transmittal  of  law  infor- 
mation quickly  and  efficiently.  The 
study  necessarily  will  take  into 
consideration  space  available  in 
existing  courthouses  as  well  as 
what  would  ideally  be  available  in 
the  courthouses  of  the  future. 

Raymond  M.  Taylor,  who  has  for 
the  past  ten  years  been  the  Li- 
brarian of  the  Supreme  Court  of 
North  Carolina,  is  taking  leave  from 
his  position  for  a  year  to  devote  full 
time  to  this  study.  Mr.  Taylor  has 
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broad  experience  in  the  legal 
profession,  both  as  a  practitioner,  a 
librarian,  and  a  lecturer.  In  the  field 
of  library  science,  he  has  written 
extensively  on  such  subjects  as 
standard  library  procedures  and 
guidelines  for  law  book  publishers. 
In  1970  he  personally  conducted 
the  North  Carolina  Law  Research 
Facilities  study,  a  project  which 
surveyed  all  court  libraries  in  the 
state.  The  37-volume  report  on  this 
study  is  a  definitive  analysis  of  all 
research  facilities  on  hand,  as  well 
as  recommendations  for  improved 
facilities  and  materials. 

While  Mr.  Taylor  will  work  on  the 
study  as  Project  Director,  the 
Center  staff  will  be  assisting  his 
endeavors.  FJC  Director  Hoffman 
has  constituted  an  Advisory  Com- 
mittee to  follow  the  progress  of  the 
project  and  to  render  advice  on  the 
study  as  the  work  progresses. 
Appointed  to  the  committee  are 
federal  judges,  a  federal  librarian,  a 
Circuit  Executive,  and  a  select  few 
who  represent  private  practice  and 
law  school  libraries. 

The  final  report  and  recommen- 
dations are  expected  to  be  submit- 
ted to  Director  Hoffman  by  the  end 
of  1976  or  early  1977. 

STNTE-FEDER4L 

The  Federal  Judicial  Center 
endeavors  to  keep  abreast  of  all 
activities  of  the  State-Federal  Judi- 
cial Councils.  It  would  assist  Center 
personnel  in  responding  to  requests 
for  information  on  Council  work  if 
reports  could  be  received  on  meet- 
ings, subjects  discussed  and  how 
the  Councils  function. 

The  following  is  a  report  on  some 
Council  activities  received  since  the 
last  column  was  published  in  The 
Third  Branch. 

Alabama.  A  council  meeting  was 
held  in  conjunction  with  the  annual 
meeting  of  the  Alabama  Bar  Asso- 
ciation last  July  with  Chief  Justice 
Howell  T.  Heflin  and  Judge  Walter 
P.  Gewin  (CA-5)  presiding  as  Co- 
chairmen.  Subjects  on  the  agenda 
were:  report  of  accomplishments  of 
a  local  state-federal  judicial  council 
in  Birmingham;  new  Alabama  Rules 
of  Appellate  Procedure  which  pro- 


vide for  federal  courts  to  certi- 
questions  to  the  Supreme  Court  <f 
Alabama;  mutual  exchange  of  pr«. 
sentence  and  probation  report; 
and  a  statement  from  Judge  Gewi 
on  the  merits  of  state-federl 
cooperation. 

Pennsylvania.  This  Council,  oi 
of  the  first  to  organize  after  thif 
were  suggested  by  Chief  Justi< 
Burger  in  1970,  has  function* 
effectively  since  that  date.  Tl 
members  make  contact  each  mom 
either  at  a  stipulated  meeting  pla 
or  by  telephone  to  discuss  mattt 
of  mutual  interest  and  concern. 
"Dutch  treat"  dinner  is  held  one* 
month   in  the  Western  District 
Pennsylvania,   Judge  Ruggero 
disert  (CA-3)  reports,  during  whi 
they  concentrate  on  one  area 
concern  or  one  subject. 

These  have  included  collate 
review  of  sentences,  prisoner  cl 
rights  petitions  and  conflict  i 
counsel.  The  conflict  of  counl 
matter  became  such  an  acu 
problem  for  both  the  state  ai 
federal  courts,  particularly  in  1| 
metropolitan  cities,  that  a  specs 
committee  was  constituted  to  cji 
cuss  and  resolve  the  matter.  Laii 
at  a  Federal  Judicial  Center  conli 
ence  for  judges  of  the  U.S.  Coil 
of  Appeals,  Judge  Aldisert,  Conli 
ence  Chairman,  included  disc- 
sion  on  this  subject  in  one  of  J 
main  presentations. 

Though  not  a  Council  activity 

beneficial  offshoot  from  the  Pe' 

sylvania   discussions   has   beer 

course  in  state-federal  relatione 

the   conferences   for   state   i 

federal  appellate  judges  held  e^ 

summer  at   New  York  Univers; 

Both  Mr.  Justice  Blackmun  (Sj 

Ct.    of   U.S.)    and  Judge  Aldii 

participate  in  these  presentatioi 

Virginia.  A  meeting  of  this  Col 

cil  was  called  last  June,  with  \ 

regular  members  in  attendance 

well  as  eight  visitors,  including! 

Justice  Powell.  Among  other  thi| 

discussed  were  juror  service  I 

from  both  state  and  federal  coil 

exchange  of  information  on 

torney   disciplinary   actions,   oj 

security,  and  aspects  of  the  stl 

federal  child  support  progr) 

Another  meeting  of  the  Council  I 

held  at  Williamsburg  on  Januanl 


Kentucky.  Judge  Pierce  Lively 
JA-6)  has  offered  the  use  of  any 
deral  courtrooms  available  to  the 
dges  of  Kentucky's  new  Court  of 
apeals  until  permanent  facilities 
in  be  acquired  by  Chief  Justice 
:ott  Reed. 


ief  Probation  Officer  James  R.  Pace,  above 
lit,  congratulating  Deputy  Chief  Probation 
leer  Herbert  Vogt  following  the  ceremony 
Ing  which  Mr.  Vogt  received  the  Richard  F. 
vie  Award. 


>.C.  PROBATION  OFFICER 
RECEIVES  NATIONAL 
RECOGNITION 

n  an  impressive  ceremony  last 
•nth,  Deputy  Chief  Probation 
icer  Herbert  Vogt  (Dist.  D.C.) 
:eived  the  Richard  F.  Doyle 
ard  for  1975,  the  only  award  of 
kind  given  yearly  since  1963  by 
i  Federal  Probation  Officers 
>ociation. 

he  presentation,  which  was 
de  during  a  ceremony  presided 
sr  by  Chief  Judge  William  B. 
ies  (Dist.  D.C),  honored  Proba- 
1  Officer  Vogt  as  the  nation's 
eral  probation  officer  who, 
3ugh  his  own  initiative,  made  an 
standing  and  significant  contri- 
ion  to  the  field  of  corrections. 
Ihief  Probation  Officer  James  R. 
:e  (Dist.  D.C.)  said  the  award 
Timed  "directly  from  Herb's  early 
nning  which,  in  turn,  led  directly 
our  probation  office's  broad- 
ed  group  counseling  program 
i,  more  recently,  our  court 
jnteer  program  for  working  with 
bation  and  parole  cases." 


BILLS  INTRODUCED  TO 

CREATE  NATIONAL  COURT 

AND  REVISE  FEDERAL 

APPELLATE  COURT 

PROCEDURES 

At  the  close  of  the  first  session  of 
the  94th  Congress  last  month, 
companion  bills  were  introduced  in 
both  the  House  and  Senate  which 
would  create  a  National  Court  of 
Appeals  and  provide  for  changes  in 
the  internal  operating  procedures  of 
the  federal  courts  of  appeals. 

The  bill  to  create  a  National  Court 
of  Appeals  (S.2762,  H.R. 11218)  and 
the  bill  calling  for  internal  revision 
of  the  federal  courts  of  appeals 
(S.2763,  H.R.  11219)  introduced  by 
Senator  Roman  L.  Hruska  and 
Representative  Charles  E.  Wiggins 
respectively,  are  legislative  exten- 
sions of  some  of  the  recommenda- 
tions of  the  Commission  on  Revi- 
sion of  the  Federal  Court  Appellate 
System  which  issued  its  final  report 
last  June.  (See  The  Third  Branch, 
June  1975,  p.  1.) 

The  National  Court  of  Appeals  bill 
calls  for  a  seven-member  court  with 
its  seat  in  Washington,  D.C.  The 
Court  would  receive  its  cases  either 
by  reference  from  the  Supreme 
Court  or  by  transfer  from  any  U.S. 
Court  of  Appeals,  the  Court  of 
Claims  and  the  Court  of  Customs 
and  Patent  Appeals.  In  both  in- 
stances the  decision  to  review 
would  be  within  the  discretion  of 
the  new  Court,  unless  directed  by 
the  Supreme  Court  to  decide  the 
case.  Though  the  Supreme  Court 
would  still  have  the  right  to  review 
opinions  of  the  National  Court, 
there  would  be  no  appeal  or  review 
of  an  order  granting  or  denying  a 
transfer  to  the  new  Court. 

Members  of  the  new  court  would 
be  appointed  by  the  President  with 
the  advice  and  consent  of  the 
Senate. 

The  second  bill  has  five  major 
provisions: 

•  Chief  Judge;  Precedence  of 
Judges.  A  Circuit  judge  shall  not  be 
eligible  to  serve  as  the  chief  judge 
of  the  circuit  for  more  than  seven 
years. 

•  En  Banc  Hearings.  Cases  shall 
be  heard  by  not  more  than  three 

(See  BILLS  page  6) 


STAFF  POSITION  OPEN  AT  CA-4 

The  United  States  Court  of 
Appeals  for  the  Fourth  Circuit  is 
seeking  applicants  for  the  newly 
created  position  of  Senior  Staff 
Counsel.  The  position  calls  for  the 
counsel  to  direct  the  activities  of  the 
Court's  six  staff  law  clerks  and  to 
perform  a  principal  role  in  the 
ongoing  analysis  and  management 
of  the  Court's  cases.  The  starting 
salary  is  up  to  $31,500  with  usual 
federal  benefits. 

Applicants  should  submit  written 
inquiries  and  resumes  by  March  1, 
1976  to:  Senior  Staff  Counsel 
Committee,  U.S.  Court  of  Appeals 
for  the  Fourth  Circuit,  Federal 
Courts  Building,  Richmond,  Virginia 
23219. 

CONGRESS  CONSIDERING 

BILLS  REVISING  THE 

BANKRUPTCY  ACT 

Two  bills  are  now  pending  in  the 
94th  Congress  which,  if  enacted, 
would  extensively  revise  both  the 
substantive  law  of  bankruptcy  and 
the  structure  of  the  system. 

The  present  Bankruptcy  Act, 
enacted  in  1898,  has  undergone 
over  one  hundred  piecemeal  revi- 
sions. The  last  major  revisions  were 
made  in  1938  with  passage  of  the 
Chandler  Act,  which  established 
relief  Chapters  as  alternatives  to 
bankruptcy  for  both  business  and 
private  individuals,  and  the  Ref- 
erees' Salary  Act  of  1946,  which 
changed  referees  in  bankruptcy 
from  a  fee  system  of  compensation 
to  a  salary  system. 

The  first  bill,  the  so-called  "Com- 
mission Bill,"  H.R.  31,  S.  236,  stems 
from  a  study  made  by  a  nine- 
member  Congressional  commis- 
sion. 

The  second  bill,  H.R.  32,  S.  235, 
was  drafted  by  the  National  Confer- 
ence of  Bankruptcy  Judges.  It  is 
popularly  called  the  "Judges  Bill." 
The  Senate  Subcommittee  on  Im- 
provements in  Judicial  Machinery 
has  completed  hearings  on  both 
bills.  The  House  Subcommittee  on 
Civil  and  Constitutional  Rights  has 
held  hearings  which  will  continue 
(See  BANKRUPTCY  page  7) 


(BILLS  from  page  5) 
judges  unless  a  hearing  or  re- 
hearing before  the  court  en  banc  is 
ordered  by  a  majority  of  the  active 
circuit  judges  of  the  circuit.  How- 
ever, a  court  en  banc  shall  consist 
of  the  chief  judge  of  the  circuit  and 
not  more  than  eight  additional 
active  circuit  judges. 

•  Retirement  of  Judges.  This 
provision  allows  any  justice  or 
judge  to  retire  at  age  sixty  if  he  has 
served  for  ten  years  or  if  the  number 
of  his  years  of  service  when  added 
to  his  age  equals  eighty,  but  retire- 
ment is  not  compulsory. 

•  Central  Staff  For  Courts.  This 
allows  a  court  of  appeals  to  appoint 
necessary  legal  assistants  to  posi- 
tions authorized  by  the  Judicial 
Conference  of  the  United  States. 
Among  the  duties  which  they  may 
be  assigned  are  those  involving  the 
preliminary  processing  of  matters 
filed  with  the  court,  research, 
preparation  of  memorandums,  and 
the  management  and  monitoring  of 
appeals  to  assist  in  their  expedi- 
tious disposition. 

•  Availability  of  Courts  of  Ap- 
peals Documents.  One  copy  of  the 
decision,  briefs,  and  related  docu- 
ments filed  in  connection  with  each 
case  in  the  Courts  of  Appeals  the 
Court  of  Claims,  and  the  Court  of 
Customs  and  Patent  Appeals  shall 
be  deposited  in  the  Library  of 
Congress  and  the  Librarian  of 
Congress  shall  make  copies  of  such 
materials  available  to  the  public  at 
cost. 

[Note:  This  article  is  only  a 
summary  of  the  two  bills.  For 
complete  copies  contact  the  FJC 
Information  Service.] 
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KGISINiNE 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

NEW  PUBLIC  LAWS 

Farm  Credit  Associations.  H.R. 
7862,  to  amend  the  Farm  Credit  Act 
of  1971  relating  to  credit  eligibility 
for  cooperatives  serving  agricul- 
tural producers,  and  to  enlarge  the 
access  of  production  credit  asso- 
ciations to  Federal  district  courts, 
was  signed  by  the  President  on 
December  31,  1975  (PL  94-184). 

Energy  Policy  and  Conservation 
Act.  S.  622,  which  is  devised  to 
provide  a  national  energy  policy 
and  provide  procedures  for  imple- 
menting that  policy  was  signed  by 
the  President  on  December  22, 1975 
(PL  94-1 63).  Inter  alia  it  extends  and 
expands  the  jurisdiction  of  the 
Temporary  Emergency  Court  of 
Appeals. 

Civil  Service  Retirement.  H.R. 
4573,  to  amend  Chapter  83  of  Title 
5  U.S.C.,  to  establish  time  limita- 
tions in  applying  for  civil  service 
retirement  benefits,  was  signed  by 
the  President  on  December  31, 
1975.  (PL  94-183). 

Technical  Amendments  to  the 
Federal  Rules  of  Evidence  and  the 
Federal  Rules  of  Criminal  Proce- 
dure. H.R.  9915  was  signed  by  the 
President  on  December  12,  1975 
(PL  94-149). 

New  York  City  Financial  Prob- 
lems. H.R.  10481,  to  establish  a 
Federal  Board  to  authorize  emer- 
gency guarantees  for  the  city  of 
New  York  was  signed  December  9, 
1975  (PL  94-143). 

Older  Americans  Act.  H.R.  3922, 
which  renews  funding  authority  for 
the  programs  for  the  elderly  was 
sent  to  the  President  and  signed  on 
November  28,  1975  (PL  94-135). 
The  new  legislation  will  also  bar 
unreasonable  discrimination  on  the 
basis  of  age  in  federally  funded 
programs.  The  Commission  on  Civil 
Rights  will  conduct  an  18-month 
study  to  identify  such  unreasonable 
discrimination,  and  following  the 
report  of  the  study,  the  Secretary  of 


HEW  would  promulgate  regulatios 
to  implement  the  ban.  Under  tl; 
procedures  prescribed,  the  regul- 
tions  could  not  take  effect  until  t 
least  January  1, 1979.  The  Congres 
cited  as  one  of  the  advantages  f 
this  system  consistent  federl 
regulations  on  the  matter,  instead  f 
case-by-case  court  decisions,  ) 
implement  the  ban  on  age  discrin- 
nation. 

CONGRESSIONAL  ACTION 

Bankruptcy.  The  House  Judicia 
Committee,  Subcommittee  on  CiJ 
and  Constitutional  Rights  co- 
tinued  hearings  on  H.R.  31  and  H.. 
32  to  revise  the  Bankruptcy  Act 

Bilingual  Courts.  S.  565,  ; 
provide  more  effectively  for  M 
lingual  proceedings  in  the  distrl 
courts  of  the  U.S.  was  the  subject  1 
hearings  on  December  3  and  , 
1974,  before  the  House  Judicis^ 
Committee's  subcommittee  on  Cil 
and  Constitutional  Rights. 

Attorney's  Fees.  The  Subcomm- 
tee  on  Courts,  Civil  Liberties  aJ 
the  Administration  of  Justice  of  if 
House  Judiciary  Committee  helcs 
hearing  on  H.R.  8219,  authorize 
the  awarding  of  attorneys'  fees  i 
actions  for  injunctive  relief  unci 
the  Clayton  Act.  Congressmi 
Crane  introduced  H.R.  10894,  a.J 
H.R.  11054  to  provide  that  in  cil 
actions  where  the  U.S.  is  a  plaint -, 
the  prevailing  defendant  my 
recover  a  reasonable  attorney's  f* 
and  other  reasonable  litigatii 
costs. 

Fifth  Circuit  Revision.  On  Decem- 
ber 5,  1975,  the  Senate  Judicia 
Committee  filed  its  report  (S.  R< 
No.  94-513)  on  S.  2752,  reorgan 
ing  the  Fifth  Judicial  Circuit 
creating  additional  judgeships  a  I 
dividing  the  circuit  into  eastern  a  I 
western  divisions. 

BILLS  INTRODUCED 

H.R.  11299,  to  amend  Ch.  831 
Title  5  U.S.C.,  to  bar  civil  servi: 
annuity  payments  during  perioi 
annuitant  is  entitled  to  recei! 
salary  as  a  justice  or  judge  of  ti 
U.S.  was  introduced  on  Decemt 
19,  1975,  by  Congressman  HenoV 


son  and  referred  to  the  Committee 
on  Post  Office  and  Civil  Service. 

H.R.  11315,  to  define;  The  juris- 
diction of  the  U.S.  courts  in  suits 
against  foreign  states;  the  circum- 
stances in  which  foreign  states  are 
immune  from  suit  and  when  execu- 
tion may  not  be  levied  on  their 
property.  This  bill  incorporates  a 
proposal  of  the  Department  of 
Justice  and  was  introduced  on 
December  19,  1975;  pending  in  the 
House  Judiciary  Committee. 

H.R.  1 1320,  to  amend  Section  376 
)f  Title  28  U.S.C.,  in  order  to  reform 
ind  update  the  existing  program  for 
mnuities  to  survivors  of  federal 
ustices  and  judges.  The  bill  which 
s  similar  to  the  Committee  print 
ersion  of  S.  12,  was  introduced  on 
)ecember  19,  1975  by  Congress- 
nan  Thornton  and  is  pending  in  the 
louse  Judiciary  Committee. 

H.R.    11162,    to   amend    Section 
821  of  Title  28  U.S.C.,  to  provide 
jr  the  payment  of  certai  n  witnesses 
n  the  basis  of  the  earned  income 
>st  by  reason  of  their  appearance 
s  witnesses,   was   introduced   on 
ecember  15,  1975  by  Congress- 
lan  Nelstoski  and  referred  to  the 
ouse  Judiciary  Committee. 
S.  2762,  to  establish  a  National 
ourt  of  Appeals,  was  introduced 
n  December  10,  1975  by  Senator 
ruska,  together  with   S.  2763, 
hich  would  improve  the  appellate 
)urt  system.  Both  bills  are  now 
snding    in   the   Senate  Judiciary 
ommittee.  Companion  bills,  H.R. 
1218  and  H.R.  11219  were  intro- 
jced  on  December  17,   1975  by 
ongressman  Wiggins  and  were 
ferred  to  the  House  Judiciary 
ommittee. 


JANKRUPTCY  from  page  5) 
irough  next  March  with  action 
cpected  to  be  completed  by  May. 
The  views  of  the  Judicial  Confer- 
ee of  the  United  States  are  not 
:pected  until  the  alternative  pro- 
)sals  have  been  reduced  to  a  single 
II. 

The  two  bills  agree  on  one  funda- 
ental  change:  that  the  bank- 
ptcy  court  should  be  established 
a  separate  court  completely 
dependent  of  a  U.S.  district  court. 


This  separation  was  necessary  to 
remove  any  appearance  of  impro- 
priety resulting  from  the  appoint- 
ment of  the  referee  in  bankruptcy 
by  the  district  court,  which  also 
hears  appeals  from  the  referee's 
orders.  The  bankruptcy  judge  would 
serve  for  fifteen  years. 

The  Commission  Bill  provides  for 
appointment  of  a  bankruptcy  judge 
by  the  President  with  the  advice  and 
consent  of  the  Senate  and  for 
appeals  to  be  heard  by  the  U.S. 
district  judge  as  is  now  done.  To 
avoid  delay,  the  Judges  Bill  pro- 
poses appointment  by  the  circuit 
councils. 

Appeals  under  the  Judges  Bill 
would  go  to  the  Courts  of  Appeals. 
The  Judges  Bill  also  provides  for  a 
"Fold-in"  provision  for  incumbent 
referees  for  six  years.  During  this 
time  the  number  and  location  of 
positions  would  be  determined  by 
the  Administrative  Office  and  the 
positions  would  be  authorized  by 
the  Judicial  Conference  under  the 
Commission  Bill  and  by  Congress 
under  the  Judges  Bill. 

A  major  substantive  change 
would  give  the  bankruptcy  court 
jurisdiction  over  all  controversies 
relating  to  the  bankrupt  or  his 
estate.  Under  present  law,  trustees 
must  bring  plenary  suits  to  recover 
assets  of  the  estate  in  state  or 
federal  courts,  which  may  take 
years  to  come  to  trial.  These  actions 
would  be  brought  before  the  bank- 
ruptcy judge,  and  the  distinction 
between  plenary  and  summary  juris- 
diction of  the  court  would  be  elimi- 
nated. 

Both  bills  in  different  ways  and  to 
different  degrees  modify  existing 
law  as  to  what  constitutes  preferen- 
tial payment  by  a  bankrupt  to  a 
creditor  which  may  be  recovered  by 
the  estate. 

The  Commission  Bill  would,  in 
general,  leave  the  bankruptcy  judge 
with  only  the  contested  legal  issues 
arising  in  a  case;  all  other  necessary 
operations  would  be  performed  by 
an  Administrator  whose  office 
would  be  an  independent  agency 
within  the  Executive  Branch  of  the 
government.  The  Administrator, 
who  would  operate  offices  through- 
out the  United  States,  would  accept 


petitions,  assist  consumer  debtors 
in  preparing  the  necessary  docu- 
ments for  filing,  counsel  debtors  as 
to  forms  of  relief  available,  and 
process  the  case  using  a  salaried 
government  employee  as  trustee. 
All  disputes  would  be  filed  with  the 
bankruptcy  court.  The  Adminis- 
trator's representative  would  col- 
lect all  assets  and  payments  and 
deposit  funds  in  a  central  account. 
The  headquarters  office  would  be 
charged  with  investing  funds  in  the 
account  and  collecting  and  publi- 
cizing statistical  information. 

The  Judges  Bill  would  establish 
the  Administrator  in  the  Adminis- 
trative Office  of  the  U.S.  Courts  as 
Chief  of  the  Bankruptcy  Branch. 
The  Chief  would  be  appointed  by 
the  Supreme  Court  with  the  status 
of  a  Deputy  Director  of  the  A.O. 
A  consumer  debtor  would  receive 
assistance  in  completing  the  neces- 
sary forms  and  would  then  be  given 
the  opportunity  to  consult  with  a 
private  attorney  under  a  controlled 
fee  system  as  to  whether  bank- 
ruptcy was  the  best  answer  to  his 
financial  problems.  The  petition 
itself  would  be  filed  with  the 
bankruptcy  court  rather  than  with 
the  Administrator.  The  estate  would 
be  liquidated  by  a  private  trustee 
chosen  from  a  panel  established  by 
the  Administrator. 

A  controversial  change  proposed 
by  the  Commission  Bill  would  con- 
solidate the  present  Chapter  X  (the 
corporation  reorganization  provi- 
sions) with  Chapter  XI  arrange- 
ments. The  Judges  Bill  would  retain 
these  as  separate  chapters  on  the 
premise  that  the  relief  now  provided 
under  Chapter  XI  for  the  smaller 
business  entity  commonly  coming 
under  Chapter  XI  must  be  separate 
and  apart  from  the  extensive  and 
necessarily  slow  procedures  re- 
quired to  completely  reorganize 
large  corporations.  Both  bills  modi- 
fy existing  law  in  each  of  these 
chapters. 

Each  bill  emphasizes  the  con- 
sumer-type case  and  tends  to  en- 
hance the  debtor's  position.  Such 
emphasis  is  necessary  to  provide 
the  consumer  debtor  a  fresh  start. 

(See  BANKRUPTCY  page  8) 
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Appointments 

John  F.  Grady,  U.S.  District  Court, 
N.D.  III.,  Jan.  5 

Charles  H.  Haden  II,  U.S.  District 
Judge,  N.&S.D.W.Va.,  Dec.  19 

Patrick  E.  Higginbotham,  U.S.  Dis- 
trict Judge,  N.D.Texas,  Dec.  12 

Eugene  E.  Siler,  U.S.  District  Judge, 
E.&W.D.Ky.,  Dec.  8 

John  Paul  Stevens,  Associate  Jus- 
tice, Supreme  Court  of  the  United 
States,  Dec.  18 

Gerald  B.  Tjoflat,  U.S.  Circuit 
Judge,  5th  Cir.,  Dec.  12 

Elevations 

Damon  J.  Keith,  Chief  Judge,  U.S. 

District  Court,  E.D.Mich.,  Dec.  14 
Walter  T.  McGovern,  Chief  Judge, 

U.S.   District   Court,   W.D.Wash., 

Dec.  31 

Nomination 

George  N.  Leighton,  U.S.  District 
Judge,  N.D. III.,  Dec.  19 

Deaths 

William  N.  Goodwin,  Chief  Judge, 

U.S.    District    Court,    E.&W.D. 

Wash.,  Dec.  31 
Reynier   J.   Wortendyke,    Jr.,    U.S. 

Senior  District  Judge,  D.N. J., 

Dec.  26 


aqceofjc 
calendar 

Feb.  2-3  Judicial  Conference  Court 
Administration  Committee, 
Tucson,  AZ 

Feb.  2-6  Seminar  for  Asst.  Fed- 
eral Public  Defenders,  San 
Diego,  CA 

Feb.  5-7  Judicial  Conference  Crimi- 
nal Law  Committee,  Phoenix, 
AZ 

Feb.  6-7  Judicial  Conference  Ad- 
visory Committee  on  Appel- 
late Rules,  Tucson,  AZ 

Feb.  12-13  Workshop  for  District 
Judges  (3rd,  4th  &  D.C.  Cir- 
cuits), Philadelphia,  PA 

Feb.  26  Judicial  Conference  Bank- 
ruptcy Committee,  Washing- 
ton, D.C. 

Mar.  4-5  Judicial  Conference  Bud- 
get Committee,  Washington, 
D.C. 

Apr.  7  Judicial  Conference  of  the 
United  States,  St.  Paul,  MN 


(BANKRUPTCY  from  page  7) 
Discharge  will  totally  extinguish  the 
debt. 

Neither  bill  would  permit  discrim- 
inatory treatment  against  any  per- 
son because  he  had  been  dis- 
charged in  bankruptcy.  Both  bills 


also  permit  a  consumer  debtor  t 

redeem  secured  property  th« 

would  not  otherwise  be  part  of  th 

estate  by  paying  the  secure 

creditor  the  amount  of  the  debt 

the  fair  value  of  the  security,  which 

ever  is  the  lesser  of  the  two.  Bot 

bills  provide  government  assistanc 

to  debtors  in  filling  out  the  necej 

sary  documents  for  filing  the  cast 

A  major  change  is  made  in  th 

treatment  of  exemptions.  The  A< 

now  provides  that  the  debtors  ma 

retain  those  assets  declared  by  th 

law  of  each  state  to  be  exempt  froi 

execution.  These  vary  greatly  froi 

state   to   state,    resulting    in   nor 

uniform  application  of  the  law.  Th 

Commission    Bill   establishes  sp< 

cific  exemptions  to  be  applied  in  s 

bankruptcy  cases,  while  the  Judgt 

Bill  establishes  a  minimum  or  flo< 

exemption  and  state  law  is  follow€ 

above  the  minimum. 

Both  bills  separate  the  admini 
trative  functions  necessary  to  tl, 
liquidation  and  processing  of  e 
tates  from  the  judicial  functions 
bankruptcy  judges  to  avoid  h 
appearance  of  favoritism  when  th 
referee  must  decide  an  issue  b 
tween  appointed  trustees  andi 
party  in  interest.  This  also  woil 
prevent  bankruptcy  judges  frci 
obtaining  information  about  tl» 
bankrupt  in  non-litigation  aspec; 
of  the  case  which  could  prejudi; 
his  decision  at  a  subsequent  trial  f 
a  controversy  arising  in  the  cas 
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POUND  REVISITED 

CONFERENCE  TO  LOOK 

AT  YEAR  2000 


A  national  conference  marking  the  70th  anniversary  of  the  landmark 
peech  of  Dean  Roscoe  Pound  on  "The  Causes  of  Popular  Dissatisfaction 
ith  the  Administration  of  Justice"  will  be  held  in  Saint  Paul,  Minnesota 
pril  7-9. 

ABA  President  Lawrence  E.  Walsh,  Chief  Justice  House  of  Connecticut, 
hairman  of  the  Conference  of  Chief  Justices,  and  Chief  Justice  Burger 
ave  carried  on  extensive  discussions  for  months  to  design  a  program  that 
ill  study  and  seek  answers  to  questions  about  our  judicial  process, 
mong  the  questions  facing  the  legal  community  are: 

Whether  there  are  better  ways  to       to  get  there." 


SENTENCING 
LEGISLATION 
INTRODUCED 


ring  about  the  delivery  of  justice; 
hether  the  results  of  litigation  are 
>ming  about  in  the  most  expedi- 
dus  manner  possible;  whether  the 
ost  equitable  results  are  achieved; 
id  whether  we  are  keeping  abreast 
'Procedural  changes,  while  at  the 
ime  time  looking  at  social  trends 
hich  may  generate  a  different  type 
litigation,  and  a  concommitant 
lange  in  judicial  procedures— in 
e  year  2000  and  beyond. 

Chief  Justice  Burger,  in  remarks 
epared  for  delivery  at  the  midyear 
eeting  of  the  ABA  this  month  (but 
Hivered  by  President  Walsh 
scause  The  Chief  Justice  was 
•nfined  with  "flu")  explained  that 
e  conference  will  not  be  the 
aditional  type  of  conference 
anned  to  consider  and  remedy 
ecific  problems;  rather  it  will  be 
ssigned  to  look  well  into  the  future, 
)  see  where  we  ought  to  go,  and  to 
ivelop  a  road  map  to  show  us  how 


Attending  the  conference  will  be 
more  than  250  national  figures  who 
have  long  been  associated  with 
leadership  in  the  areas  of  judicial 
improvements.  In  addition  to  the  50 
State  Chief  Justices,  all  members  of 
the  Judicial  Conference  of  the  U.S. 
and  the  Board  of  Governors  of  the 
ABA,  such  organizations  as  the 
National  Center  for  State  Courts,  the 
Institute  of  Judicial  Administration 
and  the  Institute  for  Court 
Management  will  hold  companion 
meetings  to  afford  observation  and 
participation. 

Chief  Justice  Burger,  in 
concluding  his  reference  to  the 
conference,  added:  "It  would  be  a 
mistake  to  create  great  expectations 
about  this  conference  that  cannot  be 
fulfilled  in  the  short  term.  But  we  are 
determined  that  the  monumental 
dimensions  of  the  task  and  the 
improbability  of  immediate  results 
should  not  keep  us  from 
undertaking  the  inquiry." 


Two  bills  of  major  significance 
introduced  by  Senator  Kennedy 
would  materially  affect  the  sen- 
tencing duties  and  responsibilities 
of  federal  judges. 

S.  2698  is  a  bill  to  impose 
mandatory  minimum  terms  with 
respect  to  certain  crimes.  This  bill, 
introduced  with  the  co-sponsorship 
of  Senators  Fong  and  McClellan, 
would  among  other  features,  re- 
quire the  imposition  of  a  mandatory 
minimum  sentence  of  two  years  for 
certain  offenses  (burglary  at  night, 
aggravated  assault,  second  degree 
murder,  use  of  dangerous  weapons, 
rape,  certain  robbery  offenses,  and 
certain  heroin  trafficking  offenses) 
and  a  mandatory  minimum  sen- 
tence of  four  years  for  repeat 
offenders  of  the  above-stated 
crimes.  It  goes  on  to  provide  that 
before  imposition  of  the  mandatory 
sentence  the  court  shall  grant  the 
defendant  a  full  hearing  with  right 
of  counsel,  compulsory  process 
and  cross-examination  of  witnesses 
to  determine  if: 

•  The  offender  was  less  than  18 
years  of  age  at  the  time  of  the 
offense; 

•  The  offender's  mental  capacity 
was  significantly  impaired; 

•  The  offender  was  acting  under 
unusual  and  substantial  duress; 

•  The  offender  was  an  accom- 
plice. 

•  With  respect  to  robbery  of- 
fenses, bodily  injury  was  inflicted 
on  the  victim. 

And    if   any   of   the   foregoing 
<See  SENTENCING  page  2) 
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(SENTENCING  from  page  1) 
factors  are  found  to  exist  the  bill 
provides  that  "no  mandatory  mini- 
mum shall  be  imposed."  Otherwise 
the  mandatory  minimum  sentence 
shall  be  imposed.  Additionally,  the 
court  must  submit  its  findings  in 
writing,  including  an  identification 
of  the  facts  relied  upon  in  making  its 
determination.  The  imposition  or 
execution  of  any  mandatory  mini- 
mum sentence  could  not  be  sus- 
pended, probation  could  not  be 
granted  nor  would  the  usual  pro- 
visions for  "good  time  allowances," 
parole,  or  the  Youth  Corrections 
Act  be  applicable. 

S.  2699  would  create  in  the 
Judicial  Branch  a  United  States 
Commission  on  Sentencing  (five 
members  appointed  by  the  United 
States  Judicial  Conference)  which 
would  within  a  three-year  period 
establish  specific  guidelines  for 
sentencing  to  which  the  district 
judge  would  conform  their  sen- 
tences. 

It  would  also  establish  a  mechan- 
ism for  appellate  review  of  sen- 
tences on  the  motion  either  of  the 
defendant  or  prosecution.  Sentence 
review  would  determine  whether 
the  sentence  is  within  the  guide- 
lines, whether  it  is  reasonable, 
giving  effect  to  certain  enumerated 
factors.  A  court  of  appeals  may 
lower  the  sentence  where  the 
defendant  is  the  petitioner  for 
review,  or  increase  the  sentence 
when  the  Government  petitions  for 
review. 

A  counterpart  bill  was  introduced 
in  the  House  by  Chairman  Rodino 
on  February  3rd  as  H.R.  11655.  At 
that  time  the  Congressman  explain- 
ed that  the  bill,  introduced  earlier  by 
Senator  Kennedy  "was  developed 
initially  under  the  auspices  of  the 
Yale  University  Law  School's  Gug- 
genheim program  in  criminal  jus- 
tice." 

Apropos  the  same  subject,  in  a 
February  2nd  speech  to  the  Gover- 
nor's Conference  in  Milwaukee, 
Attorney  General  Edward  H.  Levi 
noted  that, 

"The  President  has  proposed  a 
system  of  mandatory  minimum 
sentences   for   various    sorts   of 


particularly  serious  crime.  Man- 
datory minimums  would  apply  to 
extraordinarily  heinous  crimes 
such  as  aircraft  hijacking,  to  all 
offenses  committed  with  a  dan- 
gerous weapon,  and  to  offenses 
involving  the  risk  of  personal 
injury  to  others  when  those 
offenses  are  committed  by  repeat 
offenders.  The  President's  man- 
datory minimum  sentence  pro- 
posal also  includes  provisions  to 
ensure  fairness  by  allowing  a 
judge  to  find,  in  certain  narrow 
categories  of  circumstances,  that 
an  offender  need  not  go  to  prison 
even  though  he  has  been  con- 
victed of  a  crime  normally  carry- 
ing a  mandatory  minimum  sen- 
tence. A  mandatory  minimum 
sentence  must  not  be  imposed  if 
the  offender  was  less  than  18 
years  old  when  the  offense  was 
committed,  or  was  acting  under 
substantial  duress,  or  was  impli- 


cated in  a  crime  actually  commil 
ted  by  others  and  participated  ii 
the  crime  only  in  a  very  mino 
way.  Under  proposals  now  befor 
Congress,  the  trial  judge's  sen 
fencing  decision  would  be  re 
viewable  by  appellate  courts." 
He  further  added, 

"It  may  be  time  to  consider  a 
even  more  sweeping  restructui 
ing  of  the  sentencing  systenr 
which  United  States  Distric 
Court  Judge  Marvin  E.  Frank< 
calls  the  most  critical  part  of  th 
criminal  justice  system.  Ther 
have  been  proposals  to  abolis 
the  federal  parole  system  as 
now  exists  and  to  allow  trh 
judges  to  determine  the  precis 
sentence  an  offender  would  b 
required  to  serve.  The  trial  judg 
would  operate  within  a  set  < 
sentencing  guidelines  fashione 
by  a  permanent  Federal  Sentenc 
ing  Commission."  I 


FEDERAL  CRIMINAL  CODE  MAY 
MOVE  IN  SENATE 

In  the  Senate,  the  bill  is  pending 
in  the  full  Senate  Judiciary  Commit- 
tee. Senator  Mansfield  has  just 
written    to   Senators   McClellan, 
Hruska,  Hart  and  Kennedy  request- 
ing  that   they   report  the   bill   out 
without  the  controversial  provision. 
Specifically,  he  suggested  neutral- 
izing 13  specific  areas  of  the  bill. 
Their  memorandum,  printed  in  the 
February  16th  Congressional  Rec- 
ord, includes  the  following  obser- 
vations: 
"The  controversial  sections  of  S. 
1   would  not  be  included  in  the 
new  bill  to  revise  and  reform  the 
criminal  laws.  They  would  be 
deleted,  thereby  retaining  present 
law  in  status  quo.  In  sum,  the  new 
bill  would  contain  most  of  what  is 
now  contained  in  S.  1  except  the 
following  features: 
Sec.  521  (Mistake  of  Fact). 
Sec.  522  (Insanity). 
Sec.    541    (Exercise   of   Public 

Authority). 
Sec.    542    (Protection    of   Per- 
sons). 
Sec.  543  (Protection  of  Prop- 
erty). 


Sec.   551    (Unlawful   Entraj 

ment). 
Sec.  552  (Official  Misstatemei 

of  Law). 
Sec.  1101  (Treason) 
Sec.  1121-1128  (Espionage  ar 
Related  Offenses;  Offici, 
Secrets). 
Sec.  1842  (Obscene  material 
Sec.   2001-2403   (These  pro\ 
sions  on  Sentencing  shou 
be  shaped  up). 
Sec.    3101-3109    (Wireta, 
ping). 
Sec.  2401-2403  (Death  Sei 
fence)." 
At    the    moment,    there    is  r 
information   available  as  to  U 
effect   of   Mansfield's  proposal  ( 
the  future  of  the  bill.  However,  tl 
staff    has    been   working   and 
continuing  to  work  on  just  this  kir 
of  solution. 

In  the  House  of  Representative 
the  Subcommittee  on  Crimin 
Justice  of  the  House  Judicia 
Committee  does  not  anticipa 
hearings  on  S.  1  or  its  counterp; 
bills  (H.R.  333  and  H.R.  10850)  un 
the  Senate  has  acted. 

S.  1  as  presently  drafted  co 
tinues  to  make  provision  for  app< 
late  review  of  sentencing  in  Sectii 


:y. 
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25  which  was  previously  opposed 
Judicial  Conference  spokesmen 
hearings  on  the  bill.  Certain 
;ommendations  for  allowing  sen- 
ice  review  on  less  than  a  full 
:ord  where  only  portions  of  the 
:ord  are  designated,  were  adopt- 
.  The  present  version  of  S.  1  omits 
im  inclusion  such  features  of  the 
jsent  criminal  code  as  the  Youth 
fender  Act,  the  Young  Adult 
fender  Act,  the  Narcotics  Addicts 
habitation  Act,  and  indeter- 
nate  sentencing  and  other  fea- 
es  of  present  18  U.S.C.  §4208. 
Df  critical  importance  should  the 
jsent  version  of  S.  1  be  passed,  is 
\  fact  that  the  present  version  of 

I  would,  under  Section  1204, 
:ome  effective  a  year  after  its 
actment.  Obviously,  patterned 
/  instructions  necessary  for  the 
Dlementation  of  this  major  re- 
ctification of  all  criminal  law 
jht  take  a  period  far  longer  than 
uld  be  provided  under  the  terms 
the  Act.  Noting  this  feature,  as 

II  as  other  portions  of  the 
islation,  the  Judicial  Conference, 
ts  September  1975  session  made 

following  recommendations: 
leral  Criminal  Code 
he  views  expressed  on  S.1,  as 
viously  reported,  reflected  op- 
inion to  this  legislation  on  the 
und  that  it  contemplates  un- 
iessarily  sweeping  redefinition  of 
federal  crimes  and  will  require 
ong  other  things,  (a)  that  every 
trict  judge  will  be  required  to 
tructure  and  formulate  new  jury 
tructions  to  replace  those  which 
<e  evolved  on  a  literal  "trial  and 
or"  basis  for  well  over  100  years; 

that  new  instructions  for  newly 
ined  crimes  must  then  literally 
n  the  gauntlet"  of  courts  of 
teals;  and  (c)  that  ultimately  the 
>reme  Court  will  be  obliged  to 
lew  numerous  cases  to  pass 
ally  on  the  adequacy  of  the 
tructions  required  by  the  new 
le.  In  the  present  state  of 
rcrowded  dockets  at  every  level, 

new  and  complex  burdens  that 
1  will  impose  on  the  federal 
irts  are  incalculable.  The  Con- 
mce  nevertheless  continues  to 
nply  with  congressional  requests 
comments  on  specific  parts  on 
I. 


The  committee  report  to  the 
Conference  stated  that  culpability  is 
central  to  the  entire  legislative 
scheme  of  the  proposed  new  code. 
The  committee  reported  on  the 
position  that  the  Judicial  Confer- 
ence took  at  its  April  1973  meeting 
on  this  subject  (Conf.  Rept.  p.  15) 
but  suggested  a  minor  modification 
of  the  definition  of  "knowingly."  The 
committee  recommended  and  the 
Conference  approved  that  the 
following  definitions  of  "culpability" 
to  be  proposed  to  the  Congress: 

A  person  engages  in  conduct: 

(1)  "knowlingly"  if,  when  he 
engages  in  the  conduct,  he  does 
so  voluntarily  and  not  by  mistake, 
accident  or  other  innocent  rea- 
son, and  with  knowledge  of 
existing  circumstances  to  the 
extent  that  such  knowledge  is  an 
element  of  the  offense; 

(2)  "intentionally"  if,  when  he 
engages  in  the  conduct,  he  does 
so  knowingly  and  with  the  pur- 
pose of  doing  that  which  the  law 
prohibits  or  failing  to  do  that 
which  the  law  requires; 

(3)  "recklessly"  if,  when  he 
engages  in  conduct  with  respect 
to  a  material  element  of  an 
offense,  he  disregards  a  risk  of 
which  he  is  aware  that  the 
material  element  exists  or  will 
result  from  his  conduct.  His 
disregard  of  that  risk  must  involve 
a  gross  deviation  from  the  stand- 
ard of  care  that  a  reasonable 
person  would  observe  in  the 
situation;  except  that  awareness 
of  the  risk  is  not  required  where 
its  absence  is  due  to  voluntary 
intoxication; 

(4)  "negligently"  if,  when  he 
engages  in  conduct  with  respect 
to  a  material  element  of  an 
offense,  he  fails  to  be  aware  of  a 
risk  that  the  material  element 
exists  or  will  result  from  his 
conduct.  His  failure  to  perceive 
that  risk  must  involve  a  gross 
deviation  from  the  standard  of 
care  that  a  reasonable  person 
would  observe  in  the  situation. 
In  considering  the  provisions  of 

S.  1  the  Conference  agreed  that 
Judge  Zirpoli,  as  chairman  of  the 
Committee  on  the  Administration  of 
the  Criminal  Law,  should  coordin- 
ate all  of  the  activities  of  the  several 


committees  of  the  Judicial  Con- 
ference relating  to  the  proposed 
new  criminal  code  and  should 
appear  before  the  Congress  when- 
ever requested  in  connection  with 
the  view  of  the  Conference  relating 
to  S.  1. 

The  Committee  on  the  Adminis- 
tration of  the  Criminal  Law  held  a 
further  meeting  on  February  4-7, 
1976,  at  Phoenix,  Arizona,  to  further 
consider  S.  1  as  well  as  the  Speedy 
Trial  Act.  In  addition  to  the  regular 
membership  of  the  Committee, 
spokesmen  for  the  Committee  on 
the  Administration  of  the  Probation 
System  and  the  Federal  Magistrates 
System  and  of  the  Advisory  Com- 
mittee on  Criminal  Rules  of  Pro- 
cedure attended  the  meeting  to  give 
the  Committee  the  benefits  of  their 
views  on  those  aspects  of  S.  1  which 
are  relevant  to  the  work  of  the  other 
committees.  A  further  report  will  be 
forthcoming  from  the  Committee  on 
the  Administration  of  the  Criminal 
Law  to  reflect  such  views  as  well  as 
additional  views  of  the  Committee. 


ABA  HOUSE  OF  DELEGATES 

TAKES  STAND  ON  FEDERAL 

ISSUES 

A  number  of  recommendations 
affecting  the  federal  judiciary  were 
acted  upon  by  the  ABA  House  of 
Delegates  when  it  held  its  Midyear 
Meeting  in  Philadelphia  this  month. 
Some  of  them  were: 

•  Bankruptcy  Approved  a  recom- 
mendation of  the  Section  of  Corpo- 
ration, Banking  and  Business  Law 
to  endorse  proposed  legislation 
which  would  change  the  federal 
bankruptcy  system.  Amendments 
were  made  on  the  floor  to  the 
original  submission  and  certain 
aspects  of  tax  issues  were  deferred. 

•Multidistrict  Litigation  Tabled  a 
recommendation  from  the  Antitrust 
Law  Section  to  amend  1407  U.S.C. 
28,  to  permit  the  Patent  Law  Section 
to  study  the  recommendations.  The 
matter  will  be  resubmitted  at  1976 
Annual  Meeting.  The  recommenda- 
tion as  now  drafted  would  apply 
Section  1407  to  trial  procedures  as 
well  as  pretrial  procedures;  would 
give  the  Multidistrict  Panel  greater 
(See  ABA  page  4) 
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supervisory  powers  over  transferee 

judges;  would  give  Multidistrict 

Panel  greater  powers  to  deal  with 

questions  involving  changes  of 

venue  at  the  conclusion  of  pretrial 

proceedings. 

•Patent,  Trademark  and  Copyright 
Law  Approved  "in  principle" 
recommendation  for  legislation 
providing  for  the  re-examination  by 
the  United  States  Patent  and  Trade- 
mark Office  of  any  United  States 
Patent  at  any  time  during  its  term 
when  requested  by  any  member  of 
the  public,  under  certain  condi- 
tions. Also  approved  a  resolution 
that  the  ABA  opposes  modification 
of  the  principles  of  national  treat- 
ment and  the  right  of  priority 
presently  contained  in  the  Paris 
Convention  for  the  Protection  of 
Industrial  Property. 

•Guides  for  Lawbook  Publishers 
Approved  a  recommendation  en- 
couraging voluntary  compliance 
with  Guides  for  the  Law  Book 
Industry  promulgated  by  the  Fed- 
eral Trade  Commission  last  August. 

•Lawyers  in  Federal  Government 
Approved  a  resolution  permitting 
government  lawyers,  who  are  non- 
resident members  of  bar  associa- 
tions which  require  continuing  legal 
education,  to  meet  such  require- 
ments through  accredited  courses 
acceptable  to  an  independent 
accrediting  body. 

•Fees  for  Attorneys  Representing 
Claimants  Before  Federal  Agencies 
Approved  a  recommendation  that 
Congress  enact  a  statute  governing 
attorneys'  compensation  for  each 
federal  agency  when  contingent 
fees  are  not  already  provided  for  by 
statute. 

•Task  Force  on  Advanced  Judi- 
cial and  Legal  Education  Tabled  a 
recommendation  on  programs  for 
judicial  and  legal  education.  It  will 
be  resubmitted  and  considered  at 
the  Annual  Meeting  next  August. 

•Internal  Revenue  Code  Approved 
a  resolution  to  amend  the  Internal 
Revenue  Code  of  1954  to  permit 
asset-by-asset  elective  amortization 
of  the  cost  of  certain  intangible 
assets  used  in  the  trade  or  business 
or  for  the  production  of  income  with 
respect  to   which   depreciation   or 


amoritization   is  not  otherwise  al- 
lowable. 

•  Federal  Law  Enforcement  Agen- 
cies Approved  a  resolution  sup- 
porting "in  principle"  recommenda- 
tions contained  in  a  report  which 
followed  a  study  of  all  federal  law 
enforcement  agencies.  Offices 
involved:  The  Department  of  Justice 
including  the  Office  of  the  Attorney 
General,  the  United  States  Attor- 
neys, the  Federal  Bureau  of  Investi- 
gation, the  White  House  and  the 
Internal  Revenue  Service.  The 
report  takes  up  the  issue  of  the 
appointment  of  a  Special  Prosecu- 
tor and  recommends  against  a 
permanent  office.  The  report  favors 
authorizing,  through  legislation,  the 
appointment  of  a  temporary  special 
prosecutor  by  the  Attorney  General 
or  by  a  special  Court  of  Appoint- 
ment. 

•  Fair  Trial— Free  Press  Deferred 
to  next  August  consideration  of  a 
recommendation  on  court  proce- 
dures to  accommodate  rights  of  fair 
trial  and  free  press  including 
guidelines  and  procedures  for 
adoption  of  special  orders. 

•  Professional  Discipline  Ap- 
proved a  resolution  opposing  pas- 
sage of  S.2723  which  would  amend 
28  U.S.C.  to  provide  for  the  censure, 
suspension  and  disbarment  of 
attorneys  in  United  States  district 
courts  by  legislative  action  rather 
than  by  judicial  rule;  also  would 
authorize  U.S.  attorneys  to  prose- 
cute disciplinary  proceedings. 

•  LEAA  Approved  a  resolution 
from  the  Judicial  Administration 
Division  presented  by  Judge  Griffin 
Bell  (CA-5)  which  would  assure 
through  legislation  a  reasonable 
and  adequate  percentage  of  LEAA 
funds  to  state  courts. 

•  National  Court  of  Appeals 

Approved  a  resolution  presented  by 
Judge  Shirley  Hufstedler  (CA-9) 
supporting  S.2762,  a  Bill  for  the 
establishment  of  a  National  Court  of 
Appeals,  but  restricted  to  the 
referral  powers  of  the  Supreme 
Court.  The  Judicial  Administration 
Division  delegate  endorsed  the 
resolution  on  behalf  of  the  Division 
Council.     Ml 


LIMITATIONS  PLACED  ON 
RECEIPT  OF  HONORARIUMS 

According  to  the  Federal  Electio 
Commission,  the  criminal  pre 
visions  of  the  Federal  Electio 
Campaign  Act  Amendments  of  197 
(18  U.S.C.  §616)  apply  to  all  feder, 
judges.  Section  616  of  Title  1 
provides  that: 

"Whoever,  while  an  elected  c 
appointed  officer  or  employee  of  an 
branch  of  the  Federal  Government- 

(1)  accepts  any  honorarium  < 
more  than  1,000  dollars  (excludin 
amounts  accepted  for  actual  trav 
and  subsistence  expenses)  for  ar 
appearance  speech,  or  article;  or 

(2)  accepts  honorariums  (not  pr< 
hibited  by  paragraph  (1)  of  th 
section)  aggregating  more  tha 
$15,000  in  any  calendar  year;  shall  t 
fined  not  less  than  $1,000  nor  moi 
than  $5,000." 

The  Commission  issued  an  "opii 
ion  of  counsel",  dated  January 
1976,  which  advised  that  feder 
judges  are  covered  by  the  Act,  ar 
which  discussed  the  effect  of  tr 
Act's  coverage  of  various  activity 
by  judges. 

Several  activities  of  judges  a 
assumed  by  the  Commission  to  r, 
outside  the  perimeters  of  sectic 
616.  The  Commission  carved  i 
important  exception  from  the  seer 
ingly  all  inclusive  language  i.e., 
money  is  accepted  in  the  form  of 
fixed  or  regular  compensatic 
intended  as  consideration  for  tj 
rendering  of  services,  rather  tru 
payment  for  a  one-shot  transactio 
then  the  payment  is  deemed 
"stipend",  not  an  honorarium. 

A  speech,  appearance,  or  artic 
prepared  in  connection  with  teac 
ing   a  course   at  a   law   school 
considered  a  stipend.  Royaltii 
from   books  or  plays  are  exemf 
Also  while  a  speech  before  a  civ 
group,  at  a  Bar  association  dinm 
or  at  a  seminar  is,  according  to  tl 
opinion,  covered  by  the  limitation 
of  §616,   nevertheless  the  opinio 
adds,  "However,   if  a  bona  fie 
award    is    made   to   an    officer 
employee,  the  payment  will  not  h 
treated  as  an  honorarium  for  pi- 
poses  of  this  section". 

The  Commission  viewed  mol 
other  activities  of  judges  involvii) 


n  appearance,  speech,  or  article  as 
onorariums   subject   to  the  Act's 
jstrictions.   Speeches  given  as  a 
ingle  event,  regardless  of  subject 
r  audience,   were  deemed  to  be 
overed  by  the  limitations  of  §616. 
ccording  to  the  opinion,  Section 
16  also  embraces   newspaper  or 
lagazine  articles,  reviews  of  books 
r  plays,  and  sale  of  official  papers. 
The  Commission's  counsel  chose 
>  defer  ruling  on  whether  a  retainer 
>r  periodic  lectures  on  behalf  of  a 
roup,  organization,  or  foundation 
ould    be   a  stipend.   Noting   that 
jch  a  practice  could  be  used  to 
rcumvent  the  strictures  of  §616, 
le  Commission   leaned   toward 
tiling  such  retainers  honorariums, 
;t  felt   compelled    to   reserve   its 
)inion  until   it  was  faced  with  a 
•ecific  factual  situation. 
The  recent  Supreme  Court  deci- 
Dn  concerning  the  Federal  Elec- 
)n  Campaign   Act,  Buckley  v. 
ileo,   Secretary  of  the  United 
ates  Senate,  474  U.S.  1  (No.  75- 
6,  January  30,   1976)   did  not 
scuss  Section  616,  but  addressed 
rter  provisions  affecting  elected 
ficials. 


\BA  TO  HOLD  CONFERENCE 
4  FEDERAL  JUDGE  SELECTION 

On  March  12-13  ABA  President 
wrence  E.  Walsh  will  meet  with  70 

more  national  figures  to  discuss 
)ether  the  process  of  selecting 
Jeral  judges,  including  Supreme 
)urt  Justices,  can  be  improved. 
Resident  Walsh,  in  announcing 
i  conference,  pointed  out  that 
ring  the  twenty-year  period  that 
J  ABA  has  been  involved  in  the 
Dcess  it  has  become  increasingly 
parent  that  a  continuous  re- 
amination  must  be  made  to 
termine,  among  other  things, 
iether  appropriate  standards  and 
Jcedures  are  being  followed, 
nvited  to  Vanderbilt  University, 
J  site  of  the  conference,  will  be 
)resentatives  from  industry,  la- 
r,  the  federal  judiciary,  members 
the  U.S.  Senate  and  Department 

Justice.   The   list  of   conferees 
lects  a  feeling  that  there  should 

participation  in  the  process  by 


individuals  outside  the  legal  pro- 
fession itself.  In  the  past,  the 
selection  of  federal  judges  has 
meant  involvement  of  national, 
local,  and  state  bar  associations  as 
well  as  federal  government  officials, 
but  harsh  criticism  of  some  courts 
and  judges  recently  would  appear 
to  dictate  participation  from  repre- 
sentatives of  other  disciplines. 

Among  other  things  on  the  con- 
ference agenda  will  be  a  critical 
look  at  the  role  of  the  ABA  in  the 
selection  process,  a  role  often 
highly  controversial. 

Ernest  C.  Friesen  of  Littleton, 
Colorado,  former  Director  of  the 
Administrative  Office  of  the  United 
States  Courts  as  well  as  first 
Director  of  the  Institute  for  Court 
Management,  is  Conference  Direc- 
tor. Mr.  Friesen  has  also  served  as 
an  Assistant  Attorney  General  at  the 
Department  of  Justice  and  in  this 
capacity  took  an  active  role  in 
processing  nominations  of  federal 
judges. 


lEGISINiNE 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Antitrust.  H.R.  8532,  the  Antitrust 
Parens  Patriae  Act  was  favorably 
reported  by  the  House  Judiciary 
Committee  on  September  22,  1975, 
and  a  rule  was  granted  on  February 
10,  1976.  The  bill  is  awaiting  floor 
action. 

As  reported,  the  bill  permits  State 
Attorneys  General  to  recover  in 
federal  court,  monetary  damages 
on  behalf  of  state  residents  injured 
by  violations  of  the  antitrust  laws. 
These  suits  can  be  converted  into 
class  actions  under  certain  circum- 
stances, notification  of  the  mem- 
bers of  the  class  is  required  and 
court  approval  must  be  obtained  for 
settlements. 

In  addition  (and  inter  alia)  the  bill 
amends  the  Clayton  Act  to  require 
that  plaintiffs  who  prevail  in  anti- 
trust injunction  cases  by  awarded 
reasonable  attorney's  fees. 


Retirement  Pay  —  Territorial 
Judges.  The  Senate  on  February  4 
passed  S.  14,  amended,  which  will 
provide  for  cost-of-living  increases 
in  the  retirement  pay  of  territorial 
judges  under  §373  of  Title  28.  The 
cost-of-living  adjustment  will  be 
computed  in  the  same  manner  as 
the  cost-of-living  adjustments  un- 
der the  Civil  Service  Retirement 
System,  but  the  amount  paid  may 
not  exceed  95%  of  the  salary  of  an 
active  district  court  judge.  Pro- 
visions which  would  have  granted 
the  same  increases  to  judges  who 
resign  under  §371  (a)  of  Title  28, 
were  deleted  on  recommendation  of 
the  Committee. 

Judicial  Tenure.  S.   1110,   intro- 
duced by  Senator  Nunn,  has  been 
the  subject  of  hearings  before  the 
Subcommittee  on  Improvements  in 
Judicial  Machinery  of  the  Senate 
Judiciary  Committee.  The  bill 
would    establish    a    Council    on 
Judicial    Tenure,    composed    of 
active  judges  elected  by  the  Judicial 
Conference  of  each  circuit  or  by  the 
court  in  the  case  of  the  representa- 
tives of  the  Court  of  Claims,  Court 
of   Customs   and   Patent  Appeals, 
and  the  Customs  Court.  The  func- 
tion of  the  Council  will  be  to  investi- 
gate, including  the  holding  of  hear- 
ings, and  make  recommendations 
to  the  Judicial  Conference,  which 
would  sit  as  a  court  on  the  question 
of  a  judge's  fitness.  The  Supreme 
Court  would  hear  appeals  in  these 
cases.  The  American  Bar  Associa- 
tion and  the  National  Association  of 
Attorneys  General  have  testified. 

Court  Leave.  H.R.  11438  passed 
the  House  on  February  17,  1976. 
The  bill  will  authorize  court  leave 
for  a  federal  employee  summoned 
to  appear  as  a  witness  in  any 
proceeding  to  which  the  United 
States  is  a  party,  rather  than  only 
when  he  is  summoned  by  the 
United  States. 

FTC  Amendments  of  1975.  The 

Senate  passed  (on  December  17, 
1975)  S.  642,  which  will  make  the 
FTC  more  independent  of  the 
executive  branch,  allow  State  At- 
torneys General  and  aggrieved 
persons  to  maintain  civil  actions  in 
state  courts  to  enforce  FTC  rules 

(See  LEGISLATION  page  6) 
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(LEGISLATION  from  page  5) 
and  regulations,  and  increase  the 
penalties  for  failure  to  comply  with 
FTC  subpoenas  and  orders.  The  bill 
also  provides  for  citizen  petitions  to 
act  on  rules.  If  the  petition  were 
ignored  or  denied,  the  person  could 
obtain  court  review.  Appeals  from 
FTC  cease  and  desist  orders  could 
be  taken  only  in  the  Court  of 
Appeals  for  the  circuit  where  the 
person  lives  or  the  company  main- 
tains its  principal  place  of  business. 
The  bill  is  now  pending  before  the 
House  Commerce  and  Judiciary 
Committees. 

S.  2923,  to  provide  that  full-time 
magistrates  receive  the  same  com- 
pensation as  referees  in  bank- 
ruptcy, passed  the  Senate  on  Feb- 
ruary 5  and  is  pending  in  the  House 
Judiciary  Committee. 

S.  1283,  to  further  define  the 
jurisdiction  of  U.S.  magistrates 
passed  the  Senate  on  February  5 
and  is  pending  in  the  House 
Judiciary  Committee,  Subcommit- 
tee on  Courts,  Civil  Liberties  and 
the  Administration  of  Justice. 

H.R.  6184,  amending  the  Bank- 
ruptcy Act  to  fix  the  salaries  of 
referees  in  bankruptcy,  passed  the 
Senate  on  February  5.  The  bill  was 
signed  into  law  (P.L.  94-217)  on 
February  27  and  takes  effect  March 
1.  It  sets  salaries  for  full-time 
referees  at  $37,800,  provides  for  a 
cost-of-living  adjustment  and  re- 
view by  the  President's  salary  re- 
view commission.  Significantly, 
referees'  salaries  will  now  be  set  ad- 
ministratively rather  than  by  the 
Judicial  Conference  of  the  U.S. 


SPEEDY  TRIAL  ACT 
REPORTERS  MEET 

Reporters  for  Speedy  Trial  Act 
planning  groups  in  the  First  and 
Second  Circuits  met  in  New  York  on 
January  15  to  exchange  views  about 
the  planning  process  and  about 
possible  solutions  to  common  prob- 
lems in  complying  with  the  statute.  A 
second  meeting  of  this  group  was 
held  on  February  26. 

Reporters  from  the  Sixth  and 
Seventh  Circuits  held  a  similar 
meeting  in  Cleveland  on  January  29 
and  30. 


CHIEF  JUSTICE  PRESENTS 

ANNUAL  REPORT  ON  STATE 

OF  THE  JUDICIARY 

In  his  seventh  annual  report  on  the 
judiciary,  The  Chief  Justice  called 
for  additional  judgeships, 
adjustment  of  judicial  salaries,  and  a 
reduction  in  the  jurisdiction  of 
federal  courts. 

The  Chief  Justice  lauded  the  ABA 
for  supporting  several  important 
measures  which  have  served  to 
improve  the  administration  of 
justice. 

In  addition,  The  Chief  Justice  also 
made  these  points: 

•  The  statutes  relating  to  three- 
judge  district  courts,  with  direct 
appeal  as  a  matter  of  right  to  the 
Supreme  Court— by-passing  the 
courts  of  appeals— have  been 
amended  slightly,  but  the  basic 
problem  of  allowing  certain  clas- 
ses of  cases  the  special  privilege 
of  direct  appeal  to  the  Supreme 
Court  still  remains. 

•  The  Congress  has  not  yet 
acted  on  the  matter  of  federal 
court  jurisdiction  in  diversity  of 
citizenship  cases  ....  diversity 
cases  have  no  more  place  in  the 
federal  courts  in  the  second  half 
of  the  20th  century,  and  surely 
not  in  the  final  quarter  of  this 
century,  than  overtime  parking 
tickets  or  speeding  on  the  high- 
ways simply  because  the  street  or 
highway  is  federally  financed. 
One-fourth  of  the  civil  cases  in 
the  federal  district  courts  are 
diversity  cases.  "To  shift  these 
cases  from  400  federal  district 
judges  to  more  than  4,000  judges 
in  the  state  courts  of  general 
jurisdiction  will  impose  no  undue 
burden  on  the  states." 

•  The  ABA  is  making  en- 
couraging progress  on  the  recom- 
mendations of  the  ABA  Commit- 
tee on  Disciplinary  Enforcement 
chaired  by  Justice  Tom  Clark  .... 
[M]uch  more  must  be  done  with 
those  few  in  our  profession  who 
appear  to  have  forgotten  that  they 
are  indeed  members  of  a  profes- 
sion. "It  is  vitally  important  that 
the  Association's  Standing  Com- 
mittee on  Professional  Discipline 
pursue  its  work  vigorously  and 


that  state  supreme  courts  and  b' 
associations  implement  the  19', 
recommendations  and  continu 
to  work  to  develop  uniform  ruh; 
of  disciplinary  enforcement." 

•  As  the  workload  increases  i 
both  state  and  federal  courts,  tls 
capacity  of  the  legal  profession  > 
provide  qualified  courtroom  a- 
vocates  increases  according . 
"The  Judicial  Conference  of  tls 
United  States  has  now  authorize 
the  appointment  of  a  specil 
committee  to  develop  standan 
that  lawyers  must  meet  to  pra- 
tice  in  federal  courts,  as  son 
federal  courts  already  requir. 
That  committee  will  soon  beci 
its  important  work." 

•  Congress  has  failed  to  rl 
only  create  new  judgeships  tt 
fill  existing  vacancies.  In  1972,  Xi 
Judicial  Conference  requested: 
additional  judgeships.  After  £• 
proximately  three  years  the  Ju> 
ciary  Committee  of  the  Sen<( 
recommended  59  new  judc.' 
ships.  The  Senate  has  now  (■ 
proved  7  appellate  judgeship 
and  this  modest  action  is  awaitij 
House  action.  "The  remainii 
much-needed  judgeships  n*( 
await  action  of  both  Houses,  i 
the  near  crisis  situation  th 
confronts  us,  I  put  it  to  yi 
whether  any  political  considei 
tions  related  to  the  impend! 
Presidential  election  are  tol 
able." 

The  ABA's  House  of  Delegai 
would  perform  a  significant  put 
service  by  urging  the  Congressio; 
leaders  and  the  President  to  w 
out  an  acceptable  solution  that  I 
get  these  judges  on  the  ber 
without  more  delay.  There  sho 
also  be  no  delay  in  promptly  filli 
the  26  vacancies  that  now  exis 
•  The  delay  in  providing 
ditional    judgepower    has 
prevented  Congress  from  en? 
ing    legislation   that   brings  r 
litigation  into  the  courts.  Judi 
decisions  at  every  level-includi 
the   Supreme   Court— have  i 
created  new  areas  of  litigat 
"[T]he    point    is   that   when 
courts  have  more  work,  they  rr 
have  more  judges,  more  si 
porting    personnel,    more  eqi| 


merit.  It  is  the  lag  in  providing  for 
these  needs  that  provides  a  valid 
cause  for  public  dissatisfac- 
tion 

•  The  National  Center  for  State 
Courts  will  soon  begin  con- 
struction of  its  national  head- 
quarters in  Williamsburg,  Vir- 
ginia. "The  next  crucial  step  is  for 
each  state  bar  president  to  see  to 
it  that  his  state  legislature  contri- 
butes its  fair  share  toward  the 
permanent  funding  of  the  Center." 

The  Chief  Justice  then  turned  to  the 
National  Conference  of  judicial,  legal  and 
other  leaders  scheduled  for  April  In  St. 
Paul,  Minnesota  which  is  discussed  in  a 
separate  story  in  this  issue.  See  page  one. 
Note:  These  are  only  excerpts  from  the 
Chief  Justice's  address.  The  full  text  is 
available  from  the  FJC  Information 
Service. 

iiri    iin 

JPDATE:  COMPUTER  ASSISTED 
LEGAL  RESEARCH 

The  Center's  evaluation  of  Com- 
uter  Assisted  Legal  Research  sys- 
;ms  begun  last  summer  is  moving 
Dward  completion  of  the  first 
hase.  LEXIS,  a  full  text  system, 
as  installed  on  an  experimental 
asis  in  the  Sixth  and  Tenth 
ircuits.  Both  WEST/LAW,  a  head- 
ote  retrieval  system,  and  LEXIS 
ere  installed  in  the  D.C.  Circuit. 
The  purpose  of  the  project  is  to 
etermine  whether  and  in  what 
ays  systems  may  help  lighten  the 
rowing  federal  judicial  burden, 
'hile  the  information  collected  so 
ir  indicates  that  such  systems  save 
:>me  time  and  produce  some 
iformation  not  available  through 
lanual  research,  the  results  also 
low  that  the  need  for  such  sys- 
sms  in  the  courts  (as  distinguished 
om  use  by  the  Bar)  is  considerably 
Blow  what  was  expected  by  inter- 
red judges,  the  Center  and  the 
•0.  at  the  beginning  of  the  study, 
hus,  one  major  objective  of  the 
/aluation  is  to  determine  the 
inimum  amount  which  should 
stifiably  be  spent  on  this  type  of 
Jrvice  so  that  funds  which  might 
therwise  be  spent  for  additional 
rminals  could  become  available 
w  additional  law  clerks  or  other 
jpporting  staff. 


Under  the  participation  agree- 
ments with  the  pilot  courts  three 
kinds  of  data  are  being  collected. 
The  crux  of  the  evaluation  is  the 
collection  of  comparative  memo- 
randa prepared  by  pairs  of  law 
clerks.  One  law  clerk  researches  an 
actual  problem  using  traditional 
manual  methods  and  the  other  uses 
one  of  the  computer  assisted 
systems.  This  is  the  first  field  test 
using  this  evaluation  method.  Time 
records  on  memoranda  preparation 
and  judges'  ratings  of  the  memo- 
randa for  information  content  are 
maintained  in  order  to  compare  the 
systems  on  time  required  and 
quality  of  results.  A  second  kind  of 
data  covers  usage  at  each  terminal. 
Such  data  includes  both  number 
and  uses  of  the  terminals  and  length 
of  each  use  as  well  as  reports 
indicating  whether  the  user  found 
relevant  cases  using  the  terminals 
which   were   not  found  through 


manual  research.  Users  also  report 
on  the  purpose  of  the  research  as 
well  as  their  impressions  as  to  the 
timesavings  from  such  use.  A  third, 
and  critical  set  of  data  being 
collected  is  the  impressions  and 
opinions  about  the  systems  from 
judges. 

Terminals  at  the  three  present 
evaluation  sites  will  be  turned  over 
to  the  A.O.  as  operational  sites  in 
the  near  future  and  the  project  will 
move  on  to  evaluating  the  needs  of 
additional  sites. 

A  major  focus  of  the  next  phase  of 
the  evaluation  will  be  how  best  to 
provide  access  to  courts  whose 
terminal  usage  would  not  justify  an 
onsite  terminal.  Another  focus  will 
be  how  to  raise  user  proficiency  so 
federal  court  users  (primarily  law 
clerks)  can  more  quickly  and 
efficiently  access  all  of  the  relevant 
information  available  in  the  sys- 
tems' electronic  libraries. 


CA-2  ANNUAL  REPORT  RELEASED 


Circuit  Executive  Robert  Lip- 
scher's  Annual  Report  on  the 
Second  Circuit  was  released  by 
Chief  Judge  Irving  R.  Kaufman  last 
month. 

Chief  Judge  Kaufman  cites  major 
reasons  for  this  detailed  accounting 
of  his  Circuit.  One  is  the  belief  that 
the  business  of  the  federal  courts  is 
fundamentally  the  business  of  the 
public;  and,  following  this  premise, 
the  conviction  that  the  public  has  a 
right  and  obligation  to  know  more 
about  their  courts. 

On  the  appellate  level,  and  finally 
functioning  with  a  full  complement 
of  nine  judges,  the  Circuit  termi- 
nated more  appeals  than  were 
commenced,  a  record  established 
four  times  in  the  last  five  years.  At 
the  end  of  fiscal  1975  only  842 
appeals  remained  pending.  Eight 
senior  judges  assisted  these  en- 
deavors. 

There  were  471  criminal  appeals 
disposed  of  and  1,337  civil  and 
other  appeals  terminated  during  the 
year.  This  represents  less  than  1% 
decrease  from  last  year's  statistics. 

In  the  District  Courts  of  the 
Second  Circuit,  with  47  authorized 
judgeships,    43  judges   terminated 


13,821    cases. 

Also  receiving  attention  in  the 
report  are  the  Circuit's  plans  to 
comply  with  the  Speedy  Trial  Act, 
the  installation  of  their  computer 
software  system  designed  by  the 
FJC  (COURTRAN),  and  the  adop- 
tion of  the  civil  appeals  manage- 
ment plan  (CAMP).  The  CAMP 
program  has  been  in  operation  15 
months  and  is  based  on  the  as- 
sumption that  settlement  proce- 
dures, conducted  by  staff  counsel, 
can  play  an  important  role;  that 
early  pre-argument  conferences  in 
many  cases  can  result  in  settle- 
ments and  thus  save  the  litigants 
money  and  the  judges  valuable 
time. 

Commenting  on  the  report,  Chief 
Judge  Kaufman  commended  the 
work  of  Mr.  Lipscher  and  said  he  is 
"deserving  of  the  highest  com- 
mendation for  his  ingenuity,  enthu- 
siasm and  devotion  to  the  business 
of  this  circuit." 

Commended  also  were  the  fed- 
eral judges  of  the  Second  Circuit, 
who,  faced  with  heavy  caseloads, 
met  the  challenge  and  have  been 
"forward-looking,  dynamic,  diligent 
and  concerned  individuals."  jlfi 
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SUPREME  COURT  UPHOLDS 

MAGISTRATES  REVIEW 

POWERS 

The  Supreme  Court  on  January 
14,  in  the  case  of  Mathews  v. 
Weber*  unanimously  ruled  that  a 
U.S.  District  Court  may  refer  an 
appeal  from  a  denial  of  Social 
Security  benefits  to  a  United  States 
magistrate  for  preliminary  review 
and  recommended  disposition. 

The  opinion  affirmed  a  Ninth 
Circuit  holding  that  the  Federal 
Magistrates  Act  permits  the  delega- 
tion of  this  function  to  a  magistrate 
as  an  "additional  duty"  under  28 
U.S.C.  Sec.  636(b).  The  Supreme 
Court  opinion  stressed  that  the 
authority  to  make  the  final  determi- 
nation rests  with  the  district  judge 
handling  the  case,  but  also  empha- 
sized that  when  Congress  created 
the  magistrate  position  they  not 
only  gave  them  new  authority  but 
also  specified  procedures  by  which 
the  district  courts  may  assign  duties 
to  the  magistrates.  In  the  Weber 
case,  the  U.S.  District  Court  for  the 
Central  District  of  California  adop- 
ted a  local  rule  which,  among  other 
things,  authorized  the  magistrates 
to  make  a  preliminary  review  of  a 
closed  administrative  record.  Under 
existing  law  a  District  Court  may 
review  and  pass  upon  a  decision  of 
the  Secretary  of  HEW,  but  neither 
party  to  the  litigation  may  introduce 
additional  evidence  at  this  stage. 


The  Court  rejected  the  argument 
of  the  government  that  the  ref- 
erence in  this  instance  did  in  fact 
constitute  the  magistrate  a  "special 
master"  thereby  violating  the  re- 
quirement of  Federal  Rule  of  Civil 
Procedure  53.  The  Court  made  it 
clear  that  its  holding  in  the  Weber 
case  was  limited  to  the  context  of 
the  case  before  it. 

It  was  also  pointed  out  that  the 
decision  in  this  case  did  not  bear  in 
any  manner  with  the  Court's  deci- 
sion in  Wingo  v.  Wedding  handed 
down  in  1974,  since  in  that  case  it 
was  their  "reading  of  the  habeas 
corpus  statute  .  .  .  that  formed  the 
basis  for  the  holding." 


M23U.S. 
(1974) 


(1976);  503  F2d  1049 
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calendar 

Mar.  15-17  Seminar  for  Fiscal 
Clerks,  Phoenix,  Arizona 

Mar.  22-26  Seminar  for  Pretrial 
Services  Officers,  Washing- 
ton, D.C. 

Mar.  29-Apr.  2  Advanced  Seminar 
for  Probation  Officers,  St. 
Louis,  Missouri 

Apr.  2-3  Workshop  for  District 
Judges  (1st  &  2nd  Circuits) 
New  York,  New  York 


Apr.  5-9  Orientation  Course  f 
Probation  Officers,  Washin 
ton,  D.C. 

Apr.  6-9  Seminar  for  District  Coi 
Clerks,  Phoenix,  Arizona 

Apr.  7  Judicial  Conference  of  tl> 
United  States,  St.  Paul,  Mi 
nesota 

Apr.  7-9  National  Conference  on  t  > 
Causes  of  Popular  Dissat- 
faction  with  the  Administr- 
tion  of  Justice,  St.  Paul,  Mi- 
nesota 


WRS#nrra 

Elevation 

Rhodes  Bratcher,  Chief  Judge,  U 
District  Court,  W.D.Ky.,  Jan.  1 


Confirmation 

George  N.   Leighton,  U.S.   Distn 
Judge,  N.D.  III.,  Feb.  2. 

Deaths 

Charles  F.  McLaughlin,  Senior  U 
District  Judge,  Dist.  D.C.  Feb: 

Richard  W.  McLaren,  U.S.  Distr 
Judge,  (N.D.  III.),  Feb.  24,  1976 

Wilbur  K.  Miller,  Senior  U.S.  Circl 
Judge,  D.C.Cir.,  Jan.  24 

Resignation 

Griffin  B.  Bell,  U.S.  Circuit  Jud*i 
Fifth  Cir.,  Mar.  1 
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PRETRIAL 
DISTRICTS  CHOSEN 

The  passage  of  The  Speedy  Trial 
:t  (Title  II,  P.L.  93-619)  required 
e  implementation  of  10  demon- 
-ation  Pretrial  Services  Agencies. 
ie  selection  criteria  for  the  10 
imonstration  districts  are  speci- 
d  in  18  U.S.C.  3152. 
This  section  provides  for  the 
lection  of  10  districts  based  on 
s  following  considerations:  (1 )  the 
mber  of  cases  prosecuted  an- 
lally  in  the  district;  (2)  the 
rcentage  of  defendants  in  the 
strict  presently  detained  prior  to 
al;  (3)  the  incidence  of  crime 
arged  against  persons  released 
nding  trial  under  this  chapter; 
d  (4)  the  availability  of  commu- 
:y  resources  to  implement  the 
nditions  of  release  which  may  be 
posed  by  the  court. 
The  Probation  Division  of  the 
Iministrative  Office  identified 
stricts  which  would  meet  the 
iection  criteria  outlined  in  the  Act. 
ie  division  initially  identified  the 
'gest  districts  based  on  the 
mber  of  criminal  filings  and  cases 
nding  in  fiscal  1974.  This  rank- 
dering  procedure  produced  a 
tural  break  of  23  districts,  with 
3  most  criminal  filings.  An  addi- 
nal  7  districts  were  added  to  the 
I  for  a  total  of  30  based  on 
bjective  reasoning  and  numerical 
nsiderations. 

A  questionnaire  was  sent  to  each 

the  30   districts   along   with    a 

ting  of  criminal  cases  disposed  of 

sentence   in   each    district   for 

(See  PRETRIAL  page  2) 


The  Institute  For  Court  Management  Graduation  Ceremony  was  held  at  the  Federal  Judicial 
Center  on  March  10.  Pictured  from  left  to  right  are  Judge  Edward  Allen  Tamm,  (CA-D.C),  who 
awarded  the  certificates,  Earl  F.  Morris,  Chairman  of  the  Institute's  Board  of  Trustees,  Harvey 
E.  Solomon,  Executive  Director  of  the  Institute,  and  Sandra  J.  Knapp  of  Sacramento, 
California,  who  was  one  of  29  graduates. 


FEDERAL  JUDGE  SELECTION 
PROCEDURES  STUDIED  BY  ABA 

ABA  President  Lawrence  E.  Walsh 
invited  over  70  national  figures  to 
Vanderbilt  University  this  month  to 
analyze  and  discuss  current  pro- 
cedures which  operate  to  put  a 
federal  judge  on  the  bench,  includ- 
ing Justices  of  the  U.S.  Supreme 
Court. 

President  Walsh,  a  former  federal 
judge  himself,  started  planning  for 
the  conference  shortly  after  assum- 
ing the  ABA  Presidency  convinced 

(See  SELECTION  page  3) 


COURT  OF  CLAIMS 

SCHEDULES  JUDICIAL 

CONFERENCE 

The  U.S.  Court  of  Claims  has 
scheduled  its  Judicial  Conference 
for  May  21  in  Washington,  D.C. 

The  one-day  conference's  theme 
is  "Practice  Before  the  U.S.  Court  of 
Claims:  Active  Dialogue  on  Current 
Issues  Confronting  Bar  and  Court". 

Following  opening  remarks  by 

Chief   Judge    Wilson    Cowen,   the 

morning  session  will  be  devoted  to 

contract  litigation,  decision  making 

(See  CONFERENCE  page  3) 
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(PRETRIAL  from  page  1) 
fiscal  1974.  The  districts  were 
instructed  to  draw  a  systematic 
sample  from  the  listing  based  on 
every  tenth  case.  The  sample  would 
produce  data  on:  (1)  number  of 
persons  released  on  bond;  (2) 
number  of  persons  detained;  (3) 
type  of  bond;  (4)  recidivism  rate  for 
releasees;  (5)  type  of  rearrest  while 
on  bail;  (6)  attitude  of  court  family 
in  regards  to  implementation  of  a 
demonstration  Pretrial  Services 
Agency;  (7)  community  resources 
available  in  the  district;  (8)  type  of 
Pretrial  Services  Agency  preferred 
by  the  chief  U.S.  probation  officer 
(Board  or  Probation);  (9)  general 
comments  from  the  chief  U.S. 
probation  officers  as  to  their  willing- 
ness to  cooperate  with  a  Board  of 
Trustees  program  and  general 
comments  on  the  demonstration 
project. 

Each  of  the  30  districts  responded 
with  the  following  results:  (1)  22  of 
the  districts  were  responsive  to  the 
demonstration  effort,  3  districts 
chose  not  to  participate  in  the 
project,  while  the  remaining  5  were 
undecided;  and  (2)  27  of  the 
districts  indicated  they  would  favor 
a  Probation  Division  operated 
model  while  only  one  selected  a 
Board  of  Trustees  with  the  remain- 
ing district  indicating  an  unwilling- 
ness to  participate.  In  addition  to 
using  hard  data  produced  by  the 
survey,  each  regional  probation 
administrator  was  asked  to  review 
the  survey  forms  and  to  provide 
subjective  information  on  each 
district  as  to  its  ability  and  willing- 
ness to  participate  in  the  project. 

Following  the  collection  of  data 
based  on  both  objective  and  subjec- 
tive information,  the  original  list  was 
reduced  to  17  districts  from  which 
the  final  10  demonstration  sites 
would  be  chosen.  Since  the  over- 
whelming majority  of  the  districts 
preferred  a  Probation  Division 
operating  model,  some  difficulties 
were  encountered  in  obtaining 
districts  which  would  be  receptive 
to  a  Board  of  Trustees-operated 
Pretrial  Services  Agency.  Numer- 
ous contacts  were  made  with 
various  districts  to  determine  if  they 
would  be  responsive  to  a  Board  of 
Trustees  model. 


After  the  list  of  17  was  reviewed 
by  the  A.O.,  the  Probation  Division 
was  asked  to  give  priority  to  10  of 
the  17  included  on  the  list  and  to 
indicate  a  preference  as  to  which 
districts  would  be  more  suitable  for 
a  probation-operated  agency  or  a 
Board  of  Trustees-operated  agen- 
cy. 

When  the  A.O.  agreed  on  the  10 
districts  they  were  submitted  to  the 
Justice  Department  for  their  review, 
comment,  and  approval.  The  Jus- 
tice Department  placed  the  list 
before  an  advisory  council  of  the 
U.S.  Attorneys  who  approved  the 
selections.  All  of  the  U.S.  Attorneys 
in  the  districts  to  be  affected  were 
contacted  by  the  Department  and 
given  an  opportunity  to  express 
their  views  regarding  the  program. 
The  Attorney  General  then  sub- 
mitted a  letter  of  concurrence  with 
the  selections  to  the  Chief  Justice. 
The  A.O.  contacted  the  Chief  Judge 
of  each  potential  district  and  asked 
if  he  would  cooperate  if  his  district 
were  designated  by  the  Chief 
Justice.  All  Chief  Judges  agreed  to 
participate  although  in  some  dis- 
tricts where  the  question  was  put 
before  the  full  panel  of  judges 
several  judges  voted  against  the 
project  coming  into  their  districts. 
In  each  instance  the  majority 
agreed  to  serve  as  a  demonstration 
district.  The  Chief  Justice  then 
designated  the  following  districts: 
Board  Agencies 

Central  California— Los  Angeles 
Northern  Georgia— Atlanta 
Northern  Illinois— Chicago 
Maryland— Baltimore 
Eastern  Michigan— Detroit 
Probation  Agencies 
Western  Missouri— Kansas  City 
Eastern  New  York— Brooklyn 
Southern  New  York— New  York  City 
Eastern  Pennsylvania— Philadel- 
phia 
Northern  Texas— Dallas 

Certain  districts  were  eliminated 
from  consideration  because  of 
attributes  unique  to  the  district, 
such  as  a  large  number  of  illegal 
aliens  or  an  exceptionally  high 
number  of  drug  cases.  The  10 
districts  selected  could  accommo- 
date a  Pretrial  Services  Agency.  The 
benefits  derived  from  Pretrial  Ser- 
vices  Agencies   in   those  districts 


would  impact  on  a  greater  numbe 
of  persons  coming  through  the  fed 
eral  system  than  would  have  occur 
red  if  a  different  mix  of  districts  ha< 
been  selected. 

The  Pretrial  Services  Branc 
visited  all  10  districts  and  hel 
meetings  with  the  chief  judge,  chie 
probation  officer,  U.S.  magistrate 
public  defenders,  U.S.  attorney; 
and  U.S.  marshals. 

As  expected  the  degree  of  ac 
ceptance  of  the  program  varied  b 
district  and  individuals  within  th 
districts.  The  degree  of  resistanc 
has  not  appreciably  affected  th 
rate  with  which  the  projects  ar 
being  developed. 

The  greatest  causative  facte 
relating  to  the  rate  of  developmer 
in  the  Boards  of  Trustees  Agencie 
as  opposed  to  the  Probation  Ager 
cies  generally  is  the  length  of  tim 
required  to  get  a  Board  of  Trustee 
Agency  operating  which  is  approx 
mately  90  days. 

The  first  priority  was  to  get  tr 
Boards  formed.  Their  first  task  we 
to  meet,  accept,  and  screen  applies 
tions  and  select  a  chief  pretri 
service  officer. 

The  Northern  District  of  Illinois, 
probation  operated  agency,  wastr 
first  to  begin  interviewing  client 
Northern  Georgia  (Atlanta)  an 
Northern  Texas  (Dallas)  followe 
and  Central  California  (Los  Ange 
es)  began  interviewing  the  last  wei 
in  December  1975. 

From  October  6,  1975,  throuc 
December  31,  1975,  Chicago  inte 
viewed  125  defendants,  approx 
mately  35%  of  the  total  filings  in  tr 
district  for  that  period  of  time.  Fro 
this  group  they  received  40  cases 
35%  for  supervision. 

In  cooperation  with  the  Feder 
Judicial  Center  a  seminar  f< 
pretrial  services  administrators  ar 
supervisors  was  held  during  the  fir 
week  of  December  1975. 

The  seminar  lasted  3-1/2  da' 
and  the  topics  discussed  rang* 
from  legislative  history  and  philos 
phy  to  operation  and  procedure 
Based  on  the  positive  respons 
from  this  training  program,  a  we< 
long  seminar  for  pretrial  servi< 
officers  is  planned  for  this  mont 
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hat  the  importance  of  the  subject 
lictated  top  priority  for  the  meeting. 

For  two  days  the  conferees,  all 
lighly  knowledgeable  on  selection 
>rocedures,  scrutinized  each  step 
if  the  process.  The  main  thrust  of 
he  analysis,  of  course,  was  on  the 
ole  of  the  ABA.  With  all  twelve 
lembers  of  the  Association's 
itanding  Committee  on  the  Federal 
udiciary  present,  full  disclosure  on 
xactly  how  the  Committee  func- 
ons  was  possible. 

It  was  obvious  from  the  start  that 
lany  of  those  present,  even  though 
ley  had  long  tenure  in  the  legal 
rofession,  were  not  intimately 
squainted  with  just  how  this  im- 
ortant  Committee  works.  What 
as  quickly  learned  was  that  it 
perates  thoroughly,  expeditiously 
id  carefully,  and  that  each  mem- 
2r  gives  first  priority  to  his  task  as 
>on  as  a  name  is  submitted.  The 
ommittee  receives  names  of  can- 
ates  from  the  President  and  rates 
e  nominees  prior  to  the  time  they 
e  made  public. 

Some  hard  questions  were  asked 
id  severe  criticism  was  leveled  at 
e  composition  of  the  Committee 
hich  is  a  group  of  all-white,  all- 
ale  "elitists".  Also  questioned  was 
)w  much  value  should  be  placed 
>  trial  experience,  judicial  ser- 
:e  on  another  court,  experience 
i  an  academician,  and  profes- 
Dnal  evaluations  made  by  state 
id  local  bar  associations. 
David  Cohen,  President  of  Corn- 
on  Cause,  strongly  urged  that  in 
ose  instances  where  a  highly 
mtroversial  name  is  being  con- 
dered  that  the  ABA  vigorously 
bby  for  their  stand.  The  conferees 
;re  far  from  agreement  on  this. 
Other  issues  pressed  were: 
lould  representatives  of  other 
Jciplines  take  part  in  the  process 
:luding  groups  such  as  consumer 
vocates,  civil  rights,  and  women's 
ihts;  also,  should  more  attention 

given  to  qualities  other  than  legal 
perience,  such  as  temperament, 
igence,  work  habits,  and  poten- 
I  for  procrastination. 
The  conference  was  not  designed 

draft  consensus  statements  or 


BICENTENNIAL  PLANS   PROGRESS 


The  Bicentennial  Committee  of 
the  Judicial  Conference  of  the 
United  States  distributed  biograph- 
ical questionnaires  to  all  members 
of  the  federal  judiciary,  as  the  first 
step  in  the  production  of  a  bio- 
graphical directory  of  all  judges 
who  have  served  on  the  federal 
bench  since  the  birth  of  our  nation. 
Similar  questionnaires  are  presently 
being  completed  about  each  de- 
ceased federal  judge  by  the  circuit 
Bicentennial  subcommittees.  When 
the  questionnaires  have  been  com- 
pleted, a  biographical  directory  will 
be  printed  and  distributed  to  all 
federal  judges,  libraries,  law 
schools,  and  other  interested 
groups. 

As  earlier  reported,  the  Commit- 
tee is  also  at  work  on  several  other 
Bicentennial  projects.  It  has  con- 
tracted with  Metropolitan  Pitts- 
burgh Public  Broadcasting,  Inc.  to 
prepare  five  films  about  early  fed- 
eral   court   decisions   that  were 


recommendations  but  some  scho- 
larly papers  were  prepared  and 
distributed  which  will  assist  in 
evaluating  an  old  process  and 
possibly  developing  new  proce- 
dures. JIA 


JUDGE  GRIFFIN  B. 
RESIGNS 


BELL 


The  federal  judiciary  suffered  a 
great  loss  this  month  with  the  resig- 
nation of  Judge  Griffin  B.  Bell  of  the 
Fifth  Circuit. 

Judge  Bell,  who  took  his  oath  as  a 
Circuit  Judge  October  6,  1961, 
returned  to  the  Atlanta  law  firm  he 
left  for  the  bench  15  years  ago. 

In  his  letter  of  resignation  sent  to 
President  Ford  in  January,  the 
Judge  said:  "I  have  an  abiding  faith 
in  our  federal  courts  and  particular 
pride  in  the  Court  on  which  I  have 
been  privileged  to  serve.  I  leave  with 
the  satisfaction  and  reward  which 
one  gains  from  being  able  to  render 
needful  public  service." 


significant  in  the  development  of 
our  federal  system.  Scripts  are 
presently  being  prepared,  and  film- 
ing is  expected  to  begin  in  April. 
Showing  of  the  movies  on  public 
broadcast  stations  is  anticipated 
during  the  fall  of  1976. 

Professor  Sidney  Hyman  of  the 
University  of  Illinois  at  Chicago  has 
been  engaged  to  prepare  a  book  for 
the  lay  reader,  especially  high 
school  and  college  students,  about 
the  role  of  the  courts  in  our  federal 
system.  Professor  Hyman  is  making 
excellent  progress,  and  the  Com- 
mittee hopes  to  have  the  book 
available  for  distribution  by  the 
beginning  of  the  next  school  year. 

On  the  local  level,  several  circuits 
have  indicated  a  desire  to  prepare  a 
history  of  their  court.  If  any  other 
circuits  wish  to  submit  proposals 
for  preparation  of  circuit  histories, 
the  Committee  will  be  happy  to 
consider  their  proposals. 


(CONFERENCE  from  page  1) 
procedures  of  the  court,  and,  third- 
party  practice  and  class  actions.  The 
afternoon  session  will  be  devoted  to 
the  topics  of  Discovery  in  Tax 
Litigation  and  Simplification  of  the 
Court's  Rules. 

The  newly-completed  "Manual 
for  Practice  in  the  U.S.  Court  of 
Claims,"  prepared  by  a  Subcom- 
mittee of  the  Court  of  Claims 
Committee  of  the  Bar  Association  of 
the  District  of  Columbia  will  be 
available  for  purchase  during  the 
conference. 

Judge  Marion  T.  Bennett,  Chair- 
man of  the  1976  Judicial  Con- 
ference, said  that  the  one-day 
program  "has  been  planned  to 
qualify  as  continuing  legal  educa- 
tion, now  required  in  some  states  as 
a  condition  for  retention  of  bar 
membership.  It  is  the  opinion  of  the 
Joint  Committee  of  Government 
Attorneys  on  Recertification  Re- 
quirements that  time  spent  at  a 
conference  such  as  this  should  be 
accredited  toward  recertification." 
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SENIOR  JUDGES  GIVE 
VALUABLE  AID  TO  FJC 

The  Center  has  been  fortunate  in 
receiving  valuable  assistance 
throughout  the  years  from  Mr. 
Justice  Clark,  the  late  Judge  Alfred 
P.  Murrah,  and  Judge  William  J. 
Campbell. 

Joining  this  corps  of  experienced 
judges  are  several  who  have  recent- 
ly taken  senior  status,  including 
Judges  Albert  C.  Wollenberg  (N.D. 
Ca.),  A.  Sherman  Christensen  (Dist. 
Utah),  and  Edwin  A.  Robson  (N.D. 
III.). 

In  addition  to  making  presenta- 
tions at  the  Federal  Judicial  Center, 
the  judges  will  actively  participate  in 
meetings  of  supporting  personnel, 
many  of  which  are  held  in  the 
regions. 

Judge  Hoffman,  in  commending 
this  service  said,  "This  contribution 
from  outstanding  members  of  the 
judiciary,  each  of  whom  has  earned 
national  recognition  on  the  federal 
bench,  is  of  enormous  assistance  to 
the  Center.  It  will  permit  a  continua- 
tion of  our  policy  which  calls  for  the 
presence  of  a  federal  judge  at  every 
FJC  meeting.  They  bring  talent  and 
experience  we  could  never  recruit 
from  the  outside."  lift 

liGISINiNE 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Parole  Bill.  The  House  and  Sen- 
ate conferees  have  agreed  on  the 
report  of  the  conference  committee 
with  respect  to  H.R.  5727  to  estab- 
lish an  independent  and  region- 
alized U.S.  Parole  Commission  and 
to  provide  fair  and  equitable  parole 
procedures.  The  bill  has  now  been 
signed  into  law  by  the  President. 
The  bill  would  establish  an  inde- 
pendent nine  member  Parole  Com- 
mission within  the  United  States 
Department  of  Justice,  that  would 
serve  terms  of  six  years  under 
Presidential  appointment  by  and 
with  the  advice  and  consent  of  the 
Senate. 


The  Commission   would   have 
authority  to  set  its  own  guidelines 
and  procedural  rules.  The  Admin- 
istrative Procedure  Act  will  apply  to 
the  adoption  of  rules  by  the  full 
Commission  and  guidelines  for 
parole  are  rules  and  regulations 
within  the  meaning  of  that  defini- 
tion. The  budget  recommendations 
shall  be  separate  from  other  agen- 
cies of  the  Department  of  Justice, 
but  presumably  would  be  handled 
in  the  same  manner  as  budget 
requests  from  other  executive  agen- 
cies under  the  bill.  Supervision  of 
the  parolees  may  be  accomplished 
as  presently  through  the  United 
States  Probation  service.  Under  the 
bill  a  prisoner  shall  be  eligible  for 
release  on  parole  after  serving  one 
third    of   such    term    but   this   is 
applicable  only  to   prisoners  con- 
fined and  serving  a  definite  term  or 
terms  of   more  than   one  year.  A 
prisoner,  if  he  chooses,  may  be 
represented  at  the  parole  deter- 
mination proceeding  by  a  repre- 
sentative who  qualifies  under  rules 
promulgated   by  the  Commission. 
The  rules  shall  not  exclude  at- 
torneys. 

Revocation  of  parole  provided  for 
under  the   bill   would   require  a 
preliminary  hearing  at  or  reason- 
ably near  the  place  of  the  violation 
or  arrest  to  determine  if  there  is 
probable  cause  to  believe  he  has 
violated  a  condition  of  his  parole. 
Upon  a  finding  of  probable  cause  a 
revocation  hearing  takes  place  at  or 
reasonably  near  the  place  of  parole 
violation  or  arrest  within  60  days. 
The  parolee  is  entitled  to  be  repre- 
sented by  an  attorney  and  such 
counsel  can  be  compensated  in 
accordance  with  the  Criminal  Jus- 
tice Act.  The  parolee  can  appear 
and  present  witnesses  and  relevant 
evidence  on   his  own  behalf.  The 
Commission  may  subpoena  wit- 
nesses and  evidence  and  pay  wit- 
ness fees.   If  a  person   refuses  to 
obey  such  a  subpoena,  the  Com- 
mission may  petition  the  court  for 
an  order  requiring  that  individual's 
appearance.  An  abbreviated  rev- 
ocation proceeding  is  provided  for 
in  cases  in  which  the  parolee  has  a 
new  criminal  conviction. 
Patents.  The  Senate  passed  on 


March  1,  S.  2255,  for  the  genera 
revision  of  the  patent  laws,  Title  35 
United  States  Code,  and  for  othe 
purposes. 

Section  135A  of  this  bill  relatim 
to  reexamination  would  allow  direc 
appeals  hot  only  to  be  referred 
directly  to  the  United  States  Distric 
Court  for  the  District  of  Columbic 
but  would  also  require  that  tha 
court  hold  a  de  novo  proceeding  £ 
which  any  party  could  introduc 
into  the  record  any  information  nc 
previously  made  part  of  the  recor 
and  would  allow  such  party  to  see 
reversal  of  the  decision  below  o 
the  basis  of  new  information. 

Sections  141  through  144  of  thf 

bill   would   allow  a  diversion  c 

certain  other  categories  of  appea 

pending  before  the  Court  of  Cu; 

toms  and  Patent  Appeals  to  th 

United  States  District  Court  for  th 

District  of  Columbia  to  be  handle 

under  the  provisions  of  Section  14 

in  that  court.  Apparently  the  Patei 

Office  itself  could  seek  diversion  < 

such  appeals  from  the  Court  c 

Customs  and  Patent  Appeals  to  tr 

United  States  District  Court  sine 

Section  3(d)(3)  of  the  bill  provide 

that  the  Solicitor  of  the  Patei 

Office  shall   become  a  party  i 

proceedings    before   the   Pate, 

Office,  and  as  a  party  can  exerci; 

the  power  under  Section  141  f 

move  patent  appeals  out  of  tr 

Court  of  Customs  and  Patent  A 

peals   and   into  the  United  Stat' 

District  Court.  According  to  th 

testimony  reflected  in  the  Congre 

sional  Record  of  February  26, 197 

this  bill   is  being  opposed  by  th 

organized  Patent  Bar. 

Copyright.  S.  22,  a  major  bill  i 
revise  the  obsolete  copyright  law 
1909,  passed  the  Senate,  97-0,  c 
February  23.  In  the  House,  Rep.  Ka 
tenmeier's  Subcommittee  c 
Courts,  Civil  Liberties  and  th 
Administration  of  Justice  is  markir 
up  H.R.  2233,  similar  House  legi 
lation. 

Bankruptcy  —  Salaries  of  Re 
erees.  H.R.  6184  amending  §40 
the  Bankruptcy  Act  to  vest 
Congress  the  authority  to  set  sal? 
ies  of  referees  in  bankruptcy  w 
signed  by  the  President  on  Febr 
ary  27,  1976  (P.L.  94-217).  Und 


the  new  Act  referees'  salaries  have 
oeen  increased  to  $37,800. 

Bankruptcy  Act  —  Bankruptcy  of 
Major  Municipality.  H.R.  10624, 
/vhich  has  been  passed  in  differing 
/ersions  by  both  Houses  of  Con- 
gress has  been  reviewed  by  the 
conference  committee,  however  no 
igreement  has  been  reached. 

Judicial  Disability  and  Tenure.  S. 
1110,  introduced  by  Senator  Nunn, 
vhich  would  establish  a  procedure 
n  addition  to  impeachment  for  the 
emoval  of  justices  and  judges,  has 
jeen  the  subject  of  several  hearings 
>efore  the  Subcommittee  on  Im- 
)rovements  in  Judicial  Machinery 
)f  the  Senate  Judiciary  Committee, 
senator  Nunn,  Judge  Ainsworth, 
in  ABA  representative  and  Judge 
Jell  have  been  among  those  testi- 
ying. 

Civil  Service  Annuity  Benefits— 
fudges.  The  Subcommittee  on 
Retirement  and  Employee  Benefits 
»f  the  House  Committee  on  Post 
)ffice  and  Civil  Service  has  held 
learings  on  H.R.  11738  which 
Yould  bar  Civil  Service  annuity 
•ayments  when  an  annuitant  is 
ntitled  to  a  salary  as  a  justice  or 
udge  of  the  United  States.  The 
learings  began  on  March  3  when 
sstimony  was  received  from  Judge 
lomer  Thornberry  CA-5,  Judge 
larion  Bennett,  Ct.  Claims,  and 
udge  Oren  Harris,  U.S.  District 
udge  E.&W.D.  Ark.  On  March  4 
3Stimony  was  received  from  Tho- 
las  A.  Tinsley,  Director  of  the 
lureau  of  Retirement,  Insurance 
nd  Occupational  Health  of  the  Civil 
iervice  Commission.  The  hearings 
'ill  be  continuing  later  in  March. 

Black  Lung  Benefits  Act  Amend- 
lents.  The  House  on  March  2 
assed  H.R.  10760  amending  the 
ederal  Coal  Mine  Health  and 
afety  Act.  The  bill  has  been  for- 
warded to  the  Senate. 

This  legislation  provides  that  the 
istrict  court  of  the  state  in  which  a 
laimant  resides  will  have  juris- 
iction  to  review,  by  civil  action,  any 
ecision  by  the  Secretary  of  Labor. 

Potentially,  H.R.  10760  has  rami- 
cations  for  the  magistrate  work- 
ed as  the  Supreme  Court  recently 
Jled  that  a  district  court  judge  may 
sfer  cases  involving  review  of 
dministrative  record,  hence,  black 


lung  cases,  to  magistrates  for  re- 
commended disposition.  Stipulated 
also  in  the  bill  is  a  Black  Lung  Dis- 
ability Insurance  Fund,  to  be  set  up 
in  the  Treasury  Department  for  pay- 
ment of  premiums.  Trustees  of  that 
fund  could  petition  for  review  of  any 
denied  claim  (if  filed  after  December 
31,  1975)  in  the  U.S.  Courts  of 
Appeals. 

Truth  in  Leasing  Act.  Both  the 
Senate  and  House  have  passed  H.R. 
8835,  a  bill  which  would  apply  to 
consumers'  leases  of  cars,  furniture, 
appliances,  and  other  durable 
goods.  The  conference  report  has 
been  filed  and  action  is  expected  in 
the  near  future. 

The  bill  provides  for  class  action, 
civil  liability  of  such  amount  as  the 
court  may  allow,  except  that  as  to 
each  member  of  the  class  no  mini- 
mum recovery  is  to  be  applicable, 
and  the  total  recovery  is  not  to  be 
more  than  $500,000  or  1%  of  the 
lessor's  net  worth,  whichever  is  less. 

Equal  Credit  Opportunity.  The 
conferees  have  filed  a  report  on 
H.R.  6516  which  amends  the  Equal 
Credit  Opportunity  Act.  There  are  a 
number  of  strengthening  provisions 
in  the  bill  and  it  should  be  noted  that 
this  legislation  also  continues  to 
provide  for  class  actions.  Of  course, 
individual  actions  may  also  be 
brought  by  aggrieved  applicants  for 
credit  without  regard  to  the  amount 
in  controversy.  In  addition,  the 
Attorney  General  may  bring  en- 
forcement actions  under  the  law. 

Antitrust.  The  Senate  Judiciary 
Committee  has  continued  hearings 
and  mark  up  sessions  on  S.  1284  to 
improve  and  facilitate  the  expedi- 
tious and  effective  enforcement  of 
the  antitrust  laws.  The  last  title  of 
the  bill  provides  for  parens  patriae 
actions.  In  the  House,  similar  legis- 
lation (H.R.  8532)  has  been  granted 
a  rule  for  consideration. 

Criminal  Justice  Information. 
Companion  bills,  S.  2008  (Tunney) 
and  H.R.  8227  (Edwards)  remain 
pending  at  Subcommittee  level.  The 
legislation  merits  notice  as  it  would 
govern  the  use  and  dissemination  of 
all  criminal  records,  including  pre- 
sentence reports,  and  pretrial  re- 
lease, probation  and  parole  records. 

Federal  Trade  Commission  Bill. 
S.  642,  of  interest  due  to  its  possible 


effect  on  appellate  jurisdiction,  has 
been  reported  by  the  Senate  last 
session.  The  bill  would  require 
individuals  and  companies  appeal- 
ing Federal  Trade  Commission 
cease  and  desist  orders  to  file  in 
that  circuit  where  the  person  lives 
or  the  company  maintains  its  princi- 
pal place  of  business.  Presently 
appeals  may  be  brought  in  any 
circuit  where  a  person  or  company 
does  business. 

Speedy  Trial  Amendments  Bill. 
Congressman  Jones  has  intro- 
duced H.R.  12288  to  amend  the 
Speedy  Trial  Act  to  prevent  the 
counting  of  Saturdays,  Sundays 
and  Federal  holidays  in  the  applica- 
tion of  time  limits  established  by 
that  Act.  The  bill  has  been  referred 
to  Rep.  Kastenmeier's  House  Sub- 
committee, and  no  immediate  action 
is  expected. 

Prisoner  Suits.  H.R.  12008  was 
introduced  by  Congressman  Rails- 
back  on  February  19  to  reduce  the 
burden  on  the  Federal  courts  of 
prisoner  suits  brought  under  §1983 
of  Title  42,  United  States  Code  and 
to  improve  the  administration  of 
state  institutions  holding  confined 
persons.  The  bill  would  permit 
actions  under  §1983  only  in  those 
instances  where  the  individual  first 
exhausted  state  administrative  rem- 
edies. The  bill  is  pending  in  the 
Subcommittee  on  Courts,  Civil 
Liberties  and  the  Administration  of 
Justice. 

Financing  Public  Participation. 
Hearings  are  being  held  on  S.  2715, 
a  bill  to  provide  for  reimbursement, 
by  Federal  agencies  and  depart- 
ments, of  citizens  who  contribute  to 
agency  decisions  and  for  fee 
awards  to  those  bringing  suits  for 
review  of  agency  decisions  when 
the  court  deems  the  action  served 
the  public's  interest. 
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(The  following  publications  are  listed  for 
information  only.  However,  those  in  boldface 
are  available  from  the  FJC  Information 
Service.) 

•  Crime  and  Justice  in  America: 
1776-1976.  423  Annals  1-161  (Jan. 
1976) 

•  Criminal  Justice  Newsletters 
[bibliography].  Anne  Newton.  7 
Crime  &  Delinq.  Lit.  367-390  (Sept. 
1975). 

•  District  Court  Caseload  Fore- 
casting; an  Executive  Summary. 
Federal  Judicial  Center  Research 
Division,  Oct.  1975. 

•  English  Court  System  Work- 
shop by  Ernest  Friesen  (Feb.  19-20, 
1976).  Videotape  and  audio  cas- 
settes available  for  loan  on  request. 
Contact  Charles  Harrell,  FJC. 

•  Federal  Judicial  Center  Annual 
Report  1975. 

•  Judicial  Administration:  Educa- 
tion and  Training  Programs.  Lex- 
ington, KY,  Council  of  State  Govts., 
1975  ($3.50). 

•  Law  Briefs  for  Laymen.  A.  Sher- 
man Christensen.  Salt  Lake  City, 
Utah  Off.  Ct.  Admin.,  1975. 

•  The  Modernization  of  Court 
Functions:  a  Review  of  Court  Man- 
agement and  Computer  Technol- 
ogy. 5  Rutgers  J.  Comp.  &  L.  97-1 19 
(1975). 

•  Myths  and  Misconceptions 
About  the  Supreme  Court.  Lewis  F. 
Powell,  Jr.  48  N.Y.S.B.  J.6-10  (Jan. 
1976). 

•  Negotiation  and  Judicial  Scru- 
tiny of  Settlements  in  Civil  and 
Criminal  Antitrust  Cases.  Charles  B. 
Renfrew.  57  Chicago  B.  Rec.  ISO- 
US  (Nov.-Dec.  1975). 

•  The  Probation  Officer,  Sen- 
tencing and  the  Winds  of  Change. 
Carl  H.  Imlay  and  Elsie  L.  Reid. 
XXXIX  Fed.  Proba.  9-17  (Dec.  1975). 

•  Recommended  Procedures  for 
Handling  Prisoner  Civil  Rights 
Cases  in  Federal  Courts;  Tentative 
Report.  Federal  Judicial  Center, 
1975.  (Limited  copies  available). 

•  Statistical  analysis  of  Sentenc- 
ing in  Federal  Courts:  Defendants 


Convicted  After  Trial,  1967-68. 
Lawrence  P.  Tiffany,  et  al.  IV(2)  J. 
Legal  Studies  369-390  (June  1975). 

m  iiii 

SPECIALIZED  TRAINING 
PROGRAMS  AVAILABLE 

Since  the  establishment  of  its 
Specialized  Training  Program  in 
1971,  the  Federal  Judicial  Center 
has  funded  1,263  educational  short 
courses  for  various  members  of  the 
Federal  Judicial  Branch. 

The  Education  and  Training  Divi- 
sion presently  conducts  a  Special- 
ized Training  Program  under  which 
employees  of  the  Judicial  Branch 
may  apply  for  funds  to  defray 
tuition  costs  for  short  educational 
courses  offered  by  the  U.S.  Civil 
Service  Commission  and  other 
agencies. 

Courses  must  be  related  to  the 
applicant's  principal  job  assign- 
ment. Applications  must  be  sub- 
mitted to  the  Education  &  Training 
Division,  Federal  Judicial  Center, 
1520  H  Street,  N.W.,  Washington, 
D.C.  20005,  not  less  than  two  weeks 
in  advance  of  the  registration  date, 
and  approval  must  be  received  by 
the  applicant  prior  to  enrollment  in 
a  course. 


SENIOR  STAFF  ATTORNEY 
VACANCY  AT  CA-3 

The  U.S.  Court  of  Appeals  for  the 
Third  Circuit  invites  applications  for 
the  recently  authorized  position  of 
SENIOR  STAFF  ATTORNEY  locat- 
ed in  Philadelphia.  The  Staff  Attor- 
ney will  provide  legal  support  to  the 
Court,  participate  in  the  analysis  and 
management  of  business  of  the 
courts  and  supervise  other  staff 
attorneys.  Qualifications  desired 
include  those  of  a  GS-1 2  law  clerk  to 
a  federal  judge  plus  five  years  legal 
and  administrative  experience. 
Salary  range  is  $21,000  to  $31,500 
depending  on  qualifications. 

Applicants  should  submit  written 
inquiries  and  resumes  to:  William  A. 
(Pat)  Doyle,  Third  Circuit  Executive, 
20617  U.S.  Courthouse,  Philadel- 
phia, Pennsylvania  19106. 


CA-2  HOLDS  ITS  FIRST  MERIT 
AWARDS  CEREMONY 

A  woman  who  has  become  a 
expert  in  admiralty  law  during  he 
50  years  working  in  the  office  of  th 
Clerk  of  the  Court  in  the  U.S 
Courthouse  in  Brooklyn,  the  ma 
who  created  programs  and  policie 
which  made  possible  the  impk 
mentation  of  the  unique  organize 
tion  of  the  court  reporters  in  th 
Southern  District,  and  the  secretar 
to  the  Chief  Judge  of  the  Norther 
District  of  New  York  were  amon 
those  presented  with  awards  at 
ceremony  held  recently  honorin 
the  first  recipients  of  merit  award 
in  the  Second  Circuit  Merit  Award 
Program. 

Judge  Thomas  Meskill  (CA-2 
presided  at  the  ceremony,  held  i 
the  Courthouse,  and  Judge  Henr 
Bramwell  (E.D.  N.Y.)  assisted  in  th 
presentation  of  awards. 

Judge  Harold  R.  Medina  (CA-2 
who  has  been  a  federal  judge  sine 
1947,  addressed  the  awards  recip 
ents,  singing  in  Latin,  and  tellin 
them  that  work  was  good  for  then 
Circuit  Executive  Robert  D.  Lip; 
cher  read  remarks  from  Chief  Judg 
Irving  R.  Kaufman  congratulatin 
the  award  recipients.  Judge  Jame 
Oakes  (CA-2)  presented  care? 
awards  to  those  with  10  or  mor 
years  of  service  in  the  feden 
judiciary. 

Marie  Baretti,  a  Deputy  Clerk  I 
the  office  of  Lewis  Orgel  (E.D.  N.Y 
started  work  there  as  a  cleric 
assistant  under  Percy  G.B.  Gilke 
in  1 924.  Ms.  Baretti  was  cited  as  "a 
inspiration  to  all."  Simon  A.  Lubov 
as  chief  court  reporter  in  th 
Southern  District,  oversaw  th 
implementation  of  programs  an 
policies  which  enabled  the  repor 
ers'  pool  to  become  one  of  the  mo: 
efficient  court  reporters'  organiz; 
tions  in  the  federal  system.  M 
Lubow  was  nominated  by  his  fello 
reporters  for,  among  other  thing 
eliminating  destructive  competitic 
for  assignments  among  reportei 
"which  has  resulted  in  a  rare  espi 
de  corps." 

Gemma  DeVirgilio,  secretary  1 
Chief  Judge  James  Foley  (N.[ 


M.Y.)  was  cited  for  her  initiative  and 
creativity  in  taking  on  a  range  of 
idministrative  responsibilities  in 
iddition  to  her  regular  secretarial 
Juties. 

Others  recognized  for  their  con- 
ributions  to  the  Second  Circuit 
vere  the  Case  Processing  Unit  in 
he  Court  of  Appeals;  the  Closed 
Records  Unit  in  the  Southern 
)istrict;  Anthony  Viceroy,  Chief  of 
he  Naturalization  Office  for  the 
iouthern  District  Clerk  of  Court; 
rtorris  Kuznesof,  Deputy  Chief 
'robation  Officer  in  the  Southern 
Jistrict;  and  Edith  Minkoff,  Admin- 
strative  Assistant  for  the  Bank- 
uptcy  Office  in  the  Southern 
listrict. 

Receiving  awards  for  their  contri- 
utions  in  the  district  courts  of  the 
ircuit  were  Irving  Gold  of  the 
astern  District  Probation  Depart- 
ient,  Daniel  Simon,  Chief  Court 
eporter  in  the  Eastern  District, 
eith  Sylvester,  Courtroom  Deputy 
i  the  District  of  Vermont,  and 
dward  Aponte,  Orders  and  Ap- 
eals  Clerk  in  the  Southern  District. 

In  addition  to  the  district  and  cir- 
jit  awards,  pins  were  given  to  over 
)0  people  who  completed  10  or 
ore  years  of  service  to  the  courts 
f  the  Second  Circuit.  Ms.  Baretti, 
ith  more  than  50  years  of  service, 
saded  the  list.  Others  honored 
eluded  A.  Daniel  Fusaro,  Clerk  of 
ie  Court  of  Appeals,  who  has 
orked  for  that  court  since  1934, 
to  years  before  the  Foley  Square 
)urthouse  was  opened,  and  Jack 
otter,  now  working  in  the  South- 
n  District  Magistrate's  office,  who 
is  worked  for  the  federal  judiciary 
r  45  years. 

The  Merit  Awards  Program  was 
itablished  by  the  Second  Circuit 
give  recognition  to  employees  of 
e  courts  who  have  excelled  in  the 
irformance  of  their  duties,  as  well 
i  to  those  who  have  given  many 
iars  of  service  to  the  courts. 
The  Merit  Awards  Planning  Com- 
ittee  consisted  of  Judges  Meskill 
id  Bramwell.  Circuit  Executive 
)bert  Lipscher,  who  conceived  the 
ea  of  a  merit  program  for  the 
>cond  Circuit,  also  served  on  the 
anning  Committee. 


Judge  Thomas  Meskill  (CA-2)  and  Henry  Bramwell  (E.D.  N.Y.)  congratulate  Court  Merit  Award 
winners,  left  to  right,  Morris  Kuznesof,  Edward  Aponte,  Judge  Meskill,  Judge  Bramwell,  Edith 
Minkoff  and  Anthony  Viceroy. 


LACK  OF  FUNDS  MAY  HAMPER 
PRISONER  REPRESENTATION 

Inadequate  federal  funding  of  the 
newly-created  legal  Services  Cor- 
poration may  seriously  hamper  the 
legal  representation  of  prisoners 
petitioning  for  federal  remedies. 

This  situation  represents  a  seri- 
ous setback  for  the  federal  judiciary 
since  at  the  present  time  there  is  no 
other  source  of  funding  available, 
according  to  the  General  Counsel 
of  the  Administrative  Office  of  the 
U.S.  Courts. 

The  question  of  whether  the 
Legal  Services  Corporation  would 
be  able  to  furnish  counsel  in  1983 
prisoner  cases  has  concerned  many 
leading  members  of  the  federal 
judiciary. 

However,  in  a  recent  letter  to  the 
General  Counsel  of  the  Administra- 
tive Office,  Carl  H.  Imlay,  the 
Executive  Vice  President  of  the 
Legal  Services  Corporation,  E. 
Clinton  Bamberger,  Jr.,  said,  in 
part,  "As  you  would  expect,  the 
Corporation  is  receiving  many 
inquiries  about  the  availability  of 
funds  for  new  efforts  to  provide 
legal  assistance  in  civil  matters  for 
persons  who  are  unable  to  afford 
adequate  counsel. 

"We  are  guided  by  the  Congres- 
sional declaration  that  'there  is  a 
need  ...  to  continue  the  present 
vital  legal  services  program.'  The 
appropriation  we  have  now  is  not 


even  sufficient  to  support  adequate- 
ly the  efforts  funded  by  our  pre- 
decessors, the  Community  Services 
Administration  and  the  Office  of 
Economic  Opportunity.  We  do  not 
have  funds  in  the  current  fiscal  year 
to  support  additional  efforts.  We 
hope  that  the  Congress  will  appro- 
priate additional  funds  in  future 
years." 


BILL  INTRODUCED  TO  REDUCE 
§1983  PRISONERS'  SUITS 

Congressman  Thomas  F.  Rails- 
back  Febrary  19  introduced  a  bill 
designed  "to  reduce  the  burden  on 
the  federal  courts  of  prisoner  suits 
brought  under  Section  1983  of  Title 
42,  U.S.C.  to  improve  the  adminis- 
tration of  state  institutions  holding 
confined  persons  and  for  other 
purposes." 

The  bill  gives  the  state  Attorney 
General  authorization  to  institute  a 
civil  action  in  federal  court  in 
instances  in  which  he  has  reason- 
able cause  to  believe  that  the  states 
or  its  agents  are  subjecting  inmates 
to  an  unconstitutional  deprivation  of 
their  rights. 

Before  instituting  such  a  suit,  the 
Attorney  General  certifies  that  he 
has  notified  the  appropriate  officials 
of  the  institution  of  the  alleged 
deprivation  of  rights  and  that  he  is 
satisfied  that  the  officials  have  had  a 
(See  §1983  page  8) 
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(§1983  from  page  7) 
reasonable  time  to  correct  the 
problem. 

When  an  action  has  been  com- 
menced in  any  federal  court  seek- 
ing relief  from  such  conditions,  the 
Attorney  General  may  intervene  by 
certifying  that  the  case  is  of  general 
public  importance. 

Significantly,  the  bill  does  not 
allow  prisoners  to  seek  relief  in 
federal  district  courts  unless  it 
appears  that  they  have  exhausted  all 
state  administrative  remedies  which 
are  available.  The  Bill,  H.R.  12008, 
has  been  referred  to  the  House 
Judiciary  Subcommittee  on  Courts, 
Civil  Liberties  and  the  Administra- 
tion of  Justice,  tin 


LAW  DAY:  MAY  1 

The  American  Bar  Association 
has  requested  that  all  members 
of  the  federal  judiciary  schedule 
appropriate,  formal  observations 
of  Law  Day  on  May  1. 

This  year  the  theme  is  "Two- 
hundred  Years  of  Liberty  and 
Law"  so  that  those  celebrating 
Law  Day  may  choose  themes 
coupling  the  growth  of  the 
Nation's  judicial  system  with  the 
Bicentennial  of  the  Nation's  Rev- 
olution. 


calendar 

Apr.  5-9  Orientation  Course  for 
Probation  Officers,  Washing- 
ton, DC 
Apr.  6-9  Seminar  for  District  Court 

Clerks,  Phoenix,  Ariz. 
Apr.  7  Judicial  Conference  of  the 
United  States,  St.  Paul,  Minn. 
Apr.  7-9  National  Conference  on  the 
Causes  of  Popular  Dissatisfac- 
tion with  the  Administration  of 
Justice,  St.  Paul,  Minn. 
Apr.  14-16  Seminarfor  Fiscal  Clerks, 

St.  Louis,  Mo. 
Apr.  21  -23  Management  Program  for 
Probation  Supervisors,  Atlan- 
ta, Ga. 
Apr.   22-24    Regional   Seminar  for 
Bankruptcy  Judges,  New  Ha- 
ven, Conn. 
Apr.  23-24  Conference  for  Metro- 
politan Chief  Judges,  Santa  Fe, 
New  Mexico 
Apr.  26-28  Management  Program  for 
Probation  Supervisors,  Indian- 
apolis, Ind. 
Apr.   28-30    Regional   Seminar  for 
Bankruptcy  Chief  Clerks,  Den- 
ver, Colo. 
May  2-5   Seminar  for  Bankruptcy 

Judges,  Monterey,  Calif. 
May  4-7  Instructional  Technology 
Workshop  for  Probation  Train- 
ing Officers,  Memphis,  Tenn. 


May  10-12  Seventh  Circuit  Judicial 
Conference,  French  Lick,  Ind. 

May  11  Workshop  for  District 
Judges  (Sixth  Circuit),  Colum- 
bus, Ohio 

May  12-14  Management  Program  for 
Probation  Supervisors,  Hart- 
ford, Conn. 

May  12-15  Sixth  Circuit  Judicial 
Conference,  Columbus,  Ohio 

May  17  Judicial  Conference  Ad- 
visory Committee  on  Civil 
Rules,  Washington,  DC 


KRS^nna 

Appointment 

George  N.   Leighton,  U.S.  District 
Judge,  N.D.  III.,  Feb.  27. 


Elevation 

Nauman  S.  Scott,  Chief  Judge,  U.S. 
District  Court,  W.D.La.,  Feb.  19. 

Nominations 

Gerald  L.  Goettel,  U.S.  District 
Judge,  S.D.N.Y.,  March  2. 

Charles  S.  Haight,  Jr.,  U.S.  District 
Judge,  S.D.N.Y.,  March  2. 

Deaths 

Marvin  Jones,  Senior  Judge,  U.S. 

Court  of  Claims,  March  4. 
Charles  H.  Carr,  U.S.  District  Judge, 

CD.  Calif.,  March  14. 
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IN  REVllfB?  POUND 
REVISITED  CONFERENCE 

The  Judicial  Conference  of  the  United  States,  the  Conference  of  Chief 
jstices,  and  the  American  Bar  Association  unified  their  efforts  and  held  a 
gnificant  meeting  in  St.  Paul,  Minnesota  this  month.  The  Conference 
hich  called  together  over  250  leaders  in  the  legal  profession  was  planned, 
te  Chief  Justice  said  in  his  keynote  address  at  the  State  Capitol,  "to  take  a 
ird  look  at  how  our  system  of  justice  is  working,  to  consider  whether  it  can 
>pe  with  the  demands  of  the  future,  and  to  begin  a  process  of  inquiry  into 
;eded  change." 

Quite  appropriately  the  meeting  was  planned  for  the  year  1976,  just  70 
yars  after  Dean  Roscoe  Pound  made  his  famous  speech  in  the  same 
Ming  on  "The  Causes  of  Popular  Dissatisfaction  With  the  Administration 
Justice." 


In  1906  Dean  Pound  received 
stant  reactions  of  shock  when  he 
iticized  the  judicial  system  in  this 
•untry  as  it  was  then  operating.  He 
>inted  an  accusative  finger  at 
mecessary  and  interminable  de- 
/s;  at  archaic  procedures  in  the 
'urts;  at  appalling  lack  of  effi- 
3ncy  and  at  "contentious  lawyers" 
lose  cavils  clogged  up  the  courts 
d  cost  clients  unnecessary  mon- 
.  Members  of  the  bar  immediately 
nied,  defended  and  refuted  the 
Jan's  accusations.  But  time  has 
rved  to  show  that  then,  as  now, 
3re  was  basis  for  criticism,  and  as 
JA  President  Walsh  said  at  one 
ssion  which  ended  with  a  sharp 
Jictment  of  lawyers  generally, 
'ell,  I  guess  we  asked  for  it." 
Fhe  array  of  participants  read  like 
'Who's  Who  in  the  Legal  Profes- 
>n"  and  included  members  of  the 
S.  Supreme  Court,  law  profes- 
rs,  state  and  federal  judges,  the 
torney  General,  the  Solicitor 
ineral,  and  individuals  in  and  out 


of  the  legal  profession  who  have 
been  vocal  in  their  demands  for 
change.  The  format  of  the  con- 
ference did  not  call  for  con- 
sensus statements,  but  here  are 
some  of  the  ideas  pressed  by 
proponents  through  formal  papers 
or  discussions: 

•  The  courts,  state  and  federal, 
are  deluged  with  heavy  caseloads; 
we  are  a  litigious  nation. 

•  We  should  be  looking  not  for 
ways  to  keep  cases  out  of  the 
courts  but  ways  to  encourage  cases 

(See  CONFERENCE  page  2) 


DIVERSITY  BILL  REQUESTED 

On  April  22  the  A.O.  sent  Congress, 
on  behalf  of  the  Judicial  Conference,  a 
draft  bill  to  amend  Section  1332(a)(1 )  of 
Title  28  U.S.  Code.  The  draft  bill  calls 
for  a  modification  of  the  jurisdiction  of 
the  district  courts  by  prohibiting  the 
filing  of  a  civil  action  by  a  plaintiff  in  a 
diversity  suit  in  a  district  court  located 
in  a  state  of  which  he  is  a  citizen. 


SPOTLIGHT: 

INTERVIEW  WITH 

CONGRESSMAN  RODINO 


CONGRESSMAN  PETER  W.  RODINO,  JR. 

Congressman  Peter  W.  Rodino, 
Jr.,  Chairman  of  the  House  Judi- 
ciary Committee,  is  not  only  one  of 
the  most  influencial  members  of  the 
Congress  but  heads  the  House 
Committee  which  handles  legis- 
lation of  prime  interest  to  the 
Judiciary.  In  the  following  wide- 
ranging  interview,  he  discusses 
such  current  issues  as  the  problem 
of  sentencing  disparity,  the  pos- 
sibility that  S.1  (the  bill  codifying 
the  federal  criminal  law)  will  be 
enacted  and  the  need  for  higher 
judicial  salaries. 

Does  the  recent  increased  inter- 
est in  sentencing  manifest  a  dis- 
content by  the  general  public  and 
the  Congress  with  the  present 
system? 

It's  not  so  much  a  discontent  with 

the  structure  of  the  system,   but 

more  a  frustration  that  the  system 

(See  INTERVIEW  page  4) 
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(CONFERENCE  from  page  1) 
which  should  be  pressed  for  judi- 
cial   resolution,    especially    those 
which  are  related  to  the  rights  of  the 
poor,  theaged,  and  minority  groups. 

•  The  right  to  jury  trial  and  how 
such  trials  are  conducted  should  be 
re-examined  but  that  is  not  to  say 
juries  should  be  cut  back  or  elimi- 
nated. 

•  Lawyers  should  carefully  con- 
sider any  proposal  to  eliminate  jury 
trials  in  civil  cases.  Litigants  can 
always  waive  juries  in  civil  cases 
and  since  most  do  not,  there  is 
reason  to  believe  Americans  gen- 


JUDGE  HASTIE  (CA-3) 
DIES  APRIL  14 

Judge  William  H.  Hastie  (CA-3), 
the  first  black  judge  appointed  to 
the  federal  judiciary,  died  suddenly 
this  month.  He  was  71  and  had 
taken  senior  status  in  1971  follow- 
ing an  outstanding  career  as  a 
member  of  the  faculty  of  Howard 
University  Law  School,  Dean  of  that 
School,  Governor  of  the  Virgin 
Islands  and  a  leading  member  of 
the  Third  Circuit's  bench  from  his 
appointment  in  1949  until  he  took 
senior  status.  From  1967  until  1971 
he  was  Chief  Judge  of  that  Court. 

On  the  occasion  of  his  death, 
Chief  Justice  Warren  E.  Burger 
issued  the  following  statement: 

"The  death  of  Senior  Judge  Wil- 
liam H.  Hastie,  former  Chief  Judge 
of  the  United  States  Court  of 
Appeals  for  the  Third  Circuit,  is  a 
great  loss  to  the  judiciary  and  to  the 
country.  For  me  it  is  also  a  personal 
loss  since  we  have  been  friends  for 
more  than  two  decades  and  often 
sat  together  on  the  courts  of  ap- 
peals and  worked  closely  together 
in  the  Judicial  Conference  of  the 
United  States.  (At  the  time  of  his 
death  he  was  Chairman  of  the 
important  Judicial  Conference  Ad- 
visory Committee  on  Appellate 
Rules.) 

"Judge  Hastie  was  one  of  the 
ablest  judges  ever  to  sit  on  our 
courts  and  he  would  have  graced 
any  court  with  his  superb  abilities 
and  his  finely  attuned  judicial 
temperament.  His  remarkable 
career  as  a  lawyer,  as  an  educator 
and  in  public  office  can  serve  as  a 
model  for  all  lawyers  and  judges." 


erally  prefer  to  preserve  this  right. 

•  Equitable  procedures  for  hand- 
ling minor  disputes  should  be 
developed,  to  save  the  time  of  the 
judge,  to  bring  speedier  resolutions 
to  disputes,  and  to  make  it  less 
expensive.  To  this  end,  small  claims 
courts  should  be  studied  to  deter- 
mine, among  other  things,  whether 
another  forum  might  be  better, 
possibly  through  the  use  of  para- 
legal personnel  with  power  to  make 
a  final  determination. 

•  The  establishment  of  a  new  level 
of  tribunals  should  be  considered. 
This  would  attenuate  the  growth  of 
court  caseloads  and  would  handle 


IEGISINi\E 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Prior  to  its  adjournment  on  April 
14,  1976  for  the  Easter  Recess,  the 
Congress  cleared  a  number  of 
measures  of  importance  to  the 
judiciary,  and  took  action  on 
numerous  items. 

Enactments. 

H.R.  200,  the  two-hundred  mile 
"Fisheries  Management  Zone"  was 
signed  by  the  President  on  April  13 
(PL  94-264).  The  new  law  may 
increase  the  number  of  cases  in- 
volving violation  of  fisheries  laws,  at 
least  in  those  districts  bordering 
coastal  waters. 

The  Consumer  Credit  Protection 
Act  has  been  amended  (H.R.  6515, 
Signed  March  23,  1967,  PL  94-239) 
to  include  discrimination  on  the 
basis  of  race,  color,  religion,  na- 
tional origin,  sex  or  marital  status, 
or  age  (provided  the  applicant  has 
the  capacity  to  contract). 

H.R.  8835,  to  assure  meaningful 
disclosure  of  lease  terms  to  limit 
liability  when  leasing  property 
primarily  for  personal,  family,  or 
household  purposes,  was  signed 
March  23,  (PL  94-240).  The  act 
provides  for  federal  jurisdiction  in 
suits  for  violations. 

H.R.  10624,  to  revise  Chapter  IX 
of  the  Bankruptcy  Act  was  signed 
into  law  on  April  8,  1976  (PL  94- 
260).   It  provides  by  voluntary  re- 


such  matters  as  factual  disputes 
over  environmental  issues,  air  and 
water  pollution,  workmen's  safety 
issues,  and  Social  Security. 
•  The  problems  of  the  courts 
cannot  be  solved  by  merely  adding 
more  judges;  indeed,  the  greater 
the  number,  the  less  the  prestige 
"The  less  the  prestige,  the  less  the 
public  respect,  an  essential  ingre- 
dient of  a  satisfactory  judicial 
system." 

All  papers  delivered  at  the  con- 
ference are  to  be  printed  and  bound 
in  one  volume  by  the  American  Bar 
Association,  and  will  be  available 
later,    llfl 

organization  procedures  for  the 
adjustment  of  debts  of  munici- 
palities. 

S.3197,  to  amend  Title  18  USC,  tc 
authorize  applications  for  a  cour 
order  approving  the  use  of  elec- 
tronic surveillance  to  obtain  foreigr 
intelligence  information,  was  intro- 
duced by  Senator  Kennedy  anc 
referred  to  the  Senate  Judiciary 
Committee. 

H.R.  12750,  introduced  by  Con 
gressman  Rodino  and  referred  t( 
the  House  Judiciary  Committe* 
would  also  amend  Title  18  USC 
to  authorize  applications  for  a  cour 
order  approving  the  use  of  elec 
tronic  surveillance  to  obtain  foreigr 
intelligence  information.  Both  bill' 
have  been  the  subject  of  hearings  ii 
the  respective  judiciary  commit 
tees. 

The  House  Judiciary  Committei 
has  reported  H.R.  12048,  amending 
Title  5  USC  to  improve  agency  rule 
making  by  expanding  the  oppor 
tunities  for  public  participation,  b 
creating  procedures  for  Congres 
sional  review  of  agency  rules,  an- 
by  expanding  judicial  review.  In  th 
Senate,  Senator  Kennedy  has  intrc 
duced  a  similar  bill,  S.  3297. 

Bills  Introduced. 
H.R.  13219,  to  abolish  diversity  c 
citizenship  as  a  basis  of  jurisdictio 
of  federal  district  courts  was  intrc 
duced  by  Congressman  Benne 
and  referred  to  the  House  Judiciar 
Committee. 

Congressional  Action. 

The  House  Judiciary  Committe 
has  ordered  favorably  reported  H.f 


1193,  amended,  the  Federal  Fire- 
irms  Act  of  1975  but  the  report  has 
lot  yet  been  filed. 

The  Consumer  Product  Safety 
Commission  Improvements  Act  of 
976  has  passed  both  Houses  of 
Congress,  and  the  House  of  Repre- 
entatives  has  concurred  in  the 
inference  Report.  Action  by  the 
enate  is  expected  following  the 
aster  recess.  The  bill,  inter  alia, 
ill  make  provision  for  the  recovery 
f  attorney's  and  expert  witnesses' 
!es,  and  broadens  the  authority  of 
le  Commission  to  represent  itself 
i  civil  and  criminal  actions. 

The  Senate  Judiciary  Committee 
as  approved  S.  1284,  to  improve 
id  facilitate  the  expeditious  and 
fective  enforcement  of  the  anti- 
ust  laws.  The  bill  will  allow  state 
torneys  general  to  bring  actions 
recover  damages  for  antitrust 
Dlations. 

The  Senate  has  passed  S.  2923, 
i  original  bill  to  amend  the  statu- 
ry  ceiling  on  salaries  payable  to 
S.   Magistrates.   The    bill    would 
lopt  the  Judicial  Conference  re- 
•mmendation    concerning    parity 
th   referees   in   bankruptcy.  The 
isting  reference  to  75  percent  of  a 
strict  judge's   salary   is  deleted, 
d  part-time  magistrates  would  be 
rmitted  up  to  one-half  the  salary 
a  full-time  magistrate.  The  bill  is 
>w  pending  in  the  House  Judici- 
/  Committee,  Subcommittee  on 
)urts,   Civil   Liberties  and  the 
Iministration  of  Justice. 
federal   Election  Campaign  Act 
lendments  of  1976.  The  Senate 
s  passed  S.  3065,  which  includes 
provision   requiring  federal  em- 
>yees  earning  more  than  $25,000 
r  year  to  make  annual  financial 
)orts  to  the  Comptroller  General, 
ich   would    be   open    to   public 
section.  The  House  version  of 
*  bill,  which  passed  on  April  1, 
es    not    contain    a   similar   pro- 
ion.  The  conferees   have  com- 
>ted  their  work,  but  the  report  has 
t  been  issued. 

>•  287,  the  Omnibus  District 
dgeship  bill  has  passed  the 
nate  and  is  now  pending  in  the 
use    Judiciary    Committee.    As 


passed,    it  provides  for  44   new 
district  judgeships  and  makes  per- 
manent one  temporary  judgeship. 
A  clean  bill  to  bar  civil  service 
annuity  payments  when  the  annui- 
tant is  entitled  to  salary  as  a  justice 
or  judge  of  the  United  States  has 
been  ordered  favorably  reported  by 
the   House   Committee  on   Post 
Office  and  Civil  Service.  H.R.  12882 
would    apply    only   to   justices   or 
judges  appointed  after  the  enact- 
ment of  the  bill,  would  bar  annuity 
payments  during  active  service  on 
the  bench,  and  would  provide  for 
redeposit  by  those  present  or 
former   judges    who    voided    their 
rights    to    annuities    by   accepting 
lump    sum    payments    upon    their 
appointments  to  the  bench. 

Senator  Eastland  has  introduced 
S.  3153,  to  raise  the  amount  in 
controversy  required  to  establish 
federal  jurisdiction  from  $10,000  to 
$25,000.  The  bill  is  now  pending  in 
the  Senate  Judiciary  Committee. 

H.R.  12601,  to  amend  Section  376 
of  28  USC  in  order  to  reform 
and  update  the  existing  program  for 
annuities  to  survivors  of  federal 
justices  and  judges  was  introduced 
by  Congressman  Thornton  and 
referred  to  the  House  Judiciary 
Committee. 

The  House  of  Representatives 
has  passed,  and  sent  to  the  Senate, 
H.R.  8532,  the  Antitrust  Parens 
Patriae  Act,  which  was  discussed  in 
the  last  issue  of  The  Third  Branch. 
The  Subcommittee  on  Labor  of 
the  Senate  Labor  &  Public  Welfare 
Committee  has  conducted  hearings 
on  H.R.  10760  and  S.  3183,  the 
Black  Lung  Disability  Benefits 
Program. 

H.R.  12762,  to  amend  Chapters  5 
and  7  of  Title  5  USC  to  provide 
for  the  award  of  reasonable  attor- 
ney fees,  expert  witness  expenses, 
and  other  costs  reasonably  incur- 
red in  proceedings  before  federal 
agencies  was  introduced  March  3 
by  Congressman  Drinan,  and  refer- 
red to  the  Judiciary  Committee. 

H.R.  12963,  to  increase  the  salar- 
ies of  justices,  judges,  and  certain 
other  personnel  in  the  judicial 
branch,  was  introduced  by  Con- 
gressman Treen   on   April   1,   and 


referred    to    the    House    Judiciary 
Committee. 

H.R.  12968,  to  amend  the  Federal 
Rules  of  Evidence  to  permit  fair  and 
effective  prosecution  for  rape  by 
providing  that  evidence  of  an  in- 
dividual's prior  sexual  conduct  is 
not  admissable  in  any  action  or 
proceeding  if  an  issue  in  such 
action  or  proceeding  is  whether 
such  individual  was  raped  or  as- 
saulted with  intent  to  rape,  intro- 
duced by  Congresswoman  Holtz- 
man  and  referred  to  the  Judiciary 
Committee. 

H.R.  12976,  to  amend  the  Im- 
migration and  Nationality  Act  to 
authorize  certain  courts  which  have 
naturalization  jurisdiction  to  retain 
up  to  $20,000  of  the  fees  collected 
in  naturalization  proceedings  held 
in  such  courts  in  any  fiscal  year  was 
introduced  by  Congressman  Rin- 
aldo  and  referred  to  the  House 
Judiciary  Committee.   llfi 


CCPA  SETS  THIRD  ANNUAL 
JUDICIAL  CONFERENCE 

The  Third  Judicial  Conference  of 
the  U.S.  Court  of  Customs  and 
Patent  Appeals  will  be  held  in 
Washington,  D.C.  May  10. 

The  Conference  will  be  com- 
posed of  the  Chief  Judge  and  the 
Associate  Judges  of  the  CCPA  and 
of  the  U.S.  Customs  Court,  mem- 
bers of  the  International  Trade 
Commission,  officials  of  the  Trea- 
sury and  Justice  Department,  U.S. 
Customs  Service,  and  invited  mem- 
bers of  the  Bar.  Lawrence  E.  Walsh, 
American  Bar  Association  Presi- 
dent, will  address  the  Conference. 

The  program  is  devoted  to  com- 
ing events  and  their  effect  on 
practice  in  the  fields  of  law  in- 
volved. Specific  topics  include  the 
CCPA  annual  report,  proposed 
Rule  changes,  additional  law  work 
involving  the  International  Trade 
Commission,  how  to  win  an  appeal, 
and  improvements  in  the  jurisdic- 
tion of  the  Customs  Court.  This 
year  an  extended  opportunity  will 
be  provided  for  questioning  of 
panel  members. 
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(INTERVIEW  from  page  1) 
doesn't  seem  to  be  working  fairly;  it 
seems  inequitable. 
Are  you  talking  about  disparity? 
Yes,  and  that,  of  course,  does 
arouse  many  people.  It  creates  the 
appearance  of  unfairness.  The 
whole  problem  was  clearly  revealed 
when  the  Federal  Judicial  Center 
itself  conducted  a  study  which 
found  that  in  some  instances  where 
the  same  test  case  was  given  to 
different  judges,  a  great  disparity  in 
sentencing  was  evident. 

This  is  something  that  has  to  be 
addressed.  People  wonder,  first  of 
all,  whether  or  not  it  may  be  just 
because  the  judge  is  simply  unfair. 
They  wonder  whether  or  not  there 
may  be  corruption  or  whether 
there's  been  influence.  People 
begin  to  clamor  that  we  have  a 
system  of  justice  that  just  isn't 
working,  and  they  naturally  lose 
confidence  in  that  system.  I  think 
something  must  be  done  about  it. 
I've  been  studying  the  problem  over 
a  period  of  time— hearing  it  espe- 
cially from  people  out  in  the  street, 
getting  it  generally  from  the  public, 
and  seeing  the  studies  that  have 
been  conducted. 

How  would  your  Bill  creating  a 
sentencing  commission  help  to 
correct  this? 

This  concept,  as  you  may  know, 
was  originally  introduced  by  Sena- 
tor Kennedy.  I  reviewed  his  Bill,  and 
I  felt  that  it  was  a  good  vehicle  with 
which  the  Congress  could  study  the 
issue.  I  introduced  it  in  the  House.  I 
think    a    commission    of    the    sort 
proposed  by  the  Bill  is  desirable. 
We  have  to  promulgate  guidelines 
that  will  be  predictable  and  fair.  We 
want  to  rely  on  the  expertise  of  this 
Commission    after    it    studies   the 
problem.    Similar   crimes,    in   situ- 
ations where  other  factors  are 
equal,   should   carry  the   same  or 
similar  sentences.   If   not,  that  is, 
when  a  sentence  falls  outside  the 
guidelines  established  by  the  Com- 
mission, then  we  want  a  right  of 
appellate  review. 

Do  you  believe  that  appellate 
review  of  sentencing  would  be 
better  than  having  sentencing  by  a 
panel  of  three  district  judges?  Do 
you  think  the  appellate  judges  are 


in  a  better  position  to  do  it  than 
district  judges? 

Well,  there  is  at  least  a  further 
opportunity  to  be  able  to  do  this 
from  a  point  of  view  other  than  that 
of  district  judges. 

Perhaps   it   would   be  a   more 
objective  system? 
I  would  hope  so. 
Possibly  because  the  defendant 
himself    would    be    more    assured 
knowing    his    sentence   had   been 
reviewed  at  a  higher  judicial  level? 
Yes,  at  that  point  he  has  been  at 
the  district  court  level,  and  he  may 
feel   he  was   not  sentenced  fairly, 
and  wants  the  review  of  a  higher 
court. 

Do  you   anticipate  the   Bill  will 
move  rapidly  in  this  session? 

Well,  I  have  instructed  the  appro- 
priate Subcommittee  to  do  all  the 
necessary  staff  work  and  to  move 
on  it,  giving  it  priority  status.  I  think 
it's  tremendously  important.  If  it  is 
one  of  the  things  that  somehow  or 
other  causes  people  to  look  upon 
our  system  of  justice  as  unfair,  then 
I  think  that  we  need  to  act.  One  of 
the  main  concerns  I  have  generally 
is  about  the  breakdown  of  confi- 
dence in  all  institutions  of  our 
government.  If  the  administration  of 
justice  in  particular  breaks  down  I 
think  we  are  in  for  a  very  rough 
period.  I  think  we  have  got  to  give 
this  Bill  top  priority. 

The   Attorney    General,   as   you 
know,  favors  the  Bill. 

I  know  that  the  Attorney  General 
has  not  only  talked  about  it,  but  I 
think,  in  general,  he  has  endorsed 
the  concept. 
What  opposition  do  you  foresee? 
Well,  I  frankly  don't  know  except 
perhaps  if  one  were  to  make  the 
argument  that  this  would  somehow 
make  sentences  lighter. 

You  know,  there  is  a  school  of 
thought  that  believes  that  all  we've 
got  to  do  is  be  tough  in  order  to  be 
able  to  deal  with  the  problem  of 
crime.  I  think  there  may  be  an  effort 
to  try  to  generate  this  kind  of 
opposition  which  in  my  judgment  is 
not  warranted.  It  is  not  well  found- 
ed, because  I  think  that  in  the  end  if 
we  simply  eliminate  the  disparity 
and  we  deal  justly,  we  will  be 
making  some  real  advances  in  the 


war  against  crime. 

There  appears  to  be,  at  least  ir 
the  Senate,  a  strong  move  by  th< 
leadership  to  arrive  at  some  com 
promise  on  S.1,  at  least  on  some  o 
the  more  controversial  parts  of  th» 
Bill.  Is  it  possible  there  will  be  • 
similar  move  in  the  House? 

Well  the  situation  regarding  S.1  i: 

very  interesting.  A  while  ago,  Sena 

tor  Hruska  and  Senator  McClellar 

sought    a    meeting    with    me    am 

Congressman  Hungate,  Mr.  Hutch 

inson,  the  ranking  Republicai 

member  of  the  full  Judiciary  Com 

mittee,  and  Mr.  Wiggins,  the  rank 

ing   Republican   member  of  th? 

Committee  on  Criminal  Justic 

which   Bill    Hungate   chairs.  W: 

discussed  whether  or  not  we  woul< 

be  acting  on  S.1,  and  at  that  time 

(perhaps    seven    or   eight   month 

ago),   we  raised  the  possibility  o 

considering    it  when  and   if  th 

Senate   approved    it.   At  that  tirrr 

Senator  McClellan  told  me  that  h 

thought    the    Senate   was    movin 

rather  rapidly.  After  that  meeting, 

remember  examining  some  of  th 

great    controversies    that    had    a 

ready  arisen  regarding  some  of  th 

provisions    of    S.1.    Knowing    th; 

some    members    of    the   Judiciat 

Committee,  Congressman  Kaster 

meier  and  Congressman  Edward 

had  served  on  the  Brown  Commi; 

sion,   I   talked  with  them  at  sorr, 

length.  I  envisioned  that  unless  v 

were  able  to  do  something  whic 

was    realistic    as    to    procedure, 

didn't  think  that  we'd  get  anywher 

So,  at  that  time,  I  advanced  a  notic 

that   perhaps   it   might  be  well  i 

separate  at  least  the  non-  contr 

versial  issues  to  see  if  this  wou 

indeed  be  helpful  in  doing  som, 

thing  at  least  about  re-codificatio 

Federal    judges    are    concern* 

about  the  timing.  As  you  know, 

the  Bill  as  it  is  now  drafted,  th* 

have  one  year  to  conform  and  th 

are  wondering  whether  or  not  th' 

will  even  be  able  to  do  something 

basic  as  revise  all  the  jury  instru 

tions. 

I  must  say  that  having  talked  w' 
some  individuals  who  I  think  a 
very  perceptive  about  what  woi: 
be  necessary  in  order  to  make  t- 
transition— if  indeed  it  were  to  ta: 


)lace—  that  the  one-year  period  is 
jrobably  short  of  anything  that  is 
ealistic.  Here  is  a  code,  as  we  know 
t,  that  has  been  developed  over  a 
)eriod  of  many  years,  and  to  expect 
i  change— to  expect  that  juries  and 
udges  and  everyone  involved 
vould  be  tuned  in  within  that  period 
>f  time  may  just  not  be  realistic. 

Our  judges  will  be  glad  to  know 
hat  you  are  sympathetic  to  their 
iroblems. 

Well,  I  feel  that  my  sympathies 
ire  pretty  well  grounded  because 
udges  are  the  people  who  would 
i/ant  to  make  the  transition  most 
arefully. 

Are  the  controversial  aspects 
eally  a  small  part  of  the  total  Bill? 

I  don't  think  I  can  cite  a  percen- 
age.  But  I  suggested  that  we  try  to 
et  up  some  kind  of  a  liaison 
etween  the  two  committees,  with 
ur  staff  people  meeting,  so  that 
lere  might  be  an  opportunity  from 
me  to  time  to  just  review  this  as  a 
ossible  procedure.  I  think  that  this 
'as  done  for  some  time,  but,  of 
ourse,  we've  been  involved  in  so 
lany  other  areas. 

What  progress  is  being  made? 

At  the  present  time,  a  very  great 
eal  of  staff  work  is  being  done  on 
ur  side— a  lot  of  staff  work.  We 
ave  been  waiting  on  the  Senate  to 
ike  whatever  action  the  Senate  has 
aid  it  might  take.  We  are  aware  of 
le  fact  that  Senator  Mansfield  and 
enator  Scott  have  moved  on  this, 
rid  that  there  has  been  some  talk 
bout  trying  to  do  this,  but  whether 
r  not  it  actually  comes  about,  I 
on't  know.  I  understand  the  Bill 
as  been  reported  out  by  the 
Jbcommittee  without  recommen- 
ation.  What  they  are  actually 
oing  to  come  up  with  in  full 
ommittee  is  far  from  clear.  It 
Jems  to  me,  though,  that  realis- 
cally  speaking,  those  areas  that 
re  in  controversy  have  really 
enerated  a  tremendous  degree  of 
pposition.  No  matter  where  I've 
one  to  address  groups  I  imme- 
ately  have  been  asked,  "What 
Dout  that  S.1  ?"  And  people  are  not 
pposed  just  for  the  sake  of  being 
oposed,  but  because  they  look 
pon  it  as  something  that  is  going 
1  infringe  upon  some  of  their  basic 


rights.  People  are  strongly  aroused. 
Outside  the  legal  profession  too? 
Yes,  oh  yes.  I  gave  a  lecture  at 
Tulane,  and  I  had  a  number  of 
conversations  regarding  S.1,  and 
most  of  them  with  people  outside 
the  legal  profession.  This  happened 
also  when  I  addressed  a  group  at 
American  University  in  Washing- 
ton. 

Is  this  another  indication  that 
people  are  interested  in  their 
courts? 

Oh  yes,  absolutely.  The  one  thing 
about  S.1,  of  course,  is  that  people 
seem  to  be  aware  generally  of  some 
of  the  very,  very  tough  provisions 
that  seem  to  intrude  on  the  rights  of 
individuals.  And  people  see  this 
intrusion  as  a  potential  infringe- 
ment of  basic  liberties.  Frankly,  this 
is  what  we  hear  which,  of  course, 
impels  us  to  act  even  more  dili- 
gently. We  must  exercise  this  dili- 
gence for  one  thing  because  of  the 
very  length  of  the  Bill,  as  well  as 
the  many  provisions  which  are  the 
basis  for  disagreement.  There  is 
much  in  S.1  that  diverses  from 
sound  recommendations  and  from 
present  law. 

By  "present  law"  you  mean  what 
is  in  the  Code  now? 

What's  in  the  Code,  and  what  we 
find  the  Brown  Commission  actu- 
ally reported. 

Aren't  there  some  crimes  now 
defined  in  the  Code  in  five  different 
sections  in  five  different  ways? 

Yes,  yes  there  are.  This  is  pretty 
well  addressed  though  by  the  Bill 
that  has  now  been  introduced,  H.R. 
333,  by  Mr.  Kastenmeier  and  Mr. 
Edwards  and  Mr.  Mikva  which  is 
now  I  believe  also  H.R.  10850.  I 
think  it  has  been  substantially 
revised  in  the  new  Bill. 

Do  you  have  a  special  feeling 
about  secrecy  in  Government  and 
which  papers  should  be  public 
records  and  which  should  not? 

Yes,  of  course,  I  think  secrecy  in 
government  generally  is  something 
that  gives  me  great  pause. 

One  of  the  big  concerns  that  I 
have  about  how  we  operate  in 
Government  is  whether  or  not  the 
people  have  confidence  that  they 
are  able  to  participate  in  the  system 
and  that  Government  is  being  open, 


frank,  and  honest.  I  don't  think  that 
people  want  to  know  everything. 
And  I  don't  think  that  people  are 
just  prying,  but  I  do  think  that 
people  want  to  be  sure  that  what  is 
being  done  isn't  being  done  covert- 
ly or  in  a  way  that  intrudes  on  their 
basic  rights. 

There  is  some  feeling  within  the 
judiciary  that  some  removal  pro- 
cedures for  judges  should  be  set  up 
short  of  impeachment.  The  Nunn 
Bill  addresses  this  issue.  What  are 
you  views? 

These  problems  develop  when- 
ever we  have  the  question  of  addi- 
tional judgeships  coming  up.  We 
have  been  very  aware  of  the  prob- 
lems that  arise.  I  don't  think  I'm 
prepared  to  say  just  what  we  should 
or  should  not  do,  because  while  the 
problem  of  impropriety  may  be 
there,  I  don't  know  whether  or  not 
we  could  say  that  it  is  very  wide- 
spread—that it  requires  that  kind  of 
attention.  I  think  that  we  can  always 
make  the  necessary  changes  or 
corrections.  Probably  when  we 
consider  some  of  our  judgeship 
bills,  we  ought  to  address  some  of 
these  questions. 

We're  talking  about  removing 
a  judge  from  actively  handling 
cases  when  he  is  clearly  not  able  to 
function. 

Well,  I  think  that  is  a  subject  that 
ought  to  be  addressed,  but  again  I 
don't  know  how  widespread  the 
problem  is.  I  consider  the  prob- 
lem—the question  or  the  subject  of 
impeachment— as  something  that 
we  have  to  address  in  a  manner  that 
causes  us  to  look  upon  it  as  only  a 
very  extraordinary  procedure.  I 
would  hope  that  we  would  find  in 
cases  like  this  some  other  kind  of 
mechanism.  I  am  sure  the  question 
will  come  up,  when  we  consider  the 
matter  of  additional  judgeships. 

Judge  Lawrence  Walsh,  Presi- 
dent of  the  American  Bar  Associa- 
tion, met  with  about  70  people  on 
the  selection  of  federal  judges 
recently.  Do  you  have  any  ideas  as 
to  how  to  improve  the  process? 

Well,  I  really  do  believe  that  our 

people  place  a  special  importance 

on  the  judiciary  as  an  institution, 

and  appropriately  look  upon  it  as  a 

(See  INTERVIEW  page  6) 
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(INTERVIEW  from  page  5) 
safeguard.  It  would  appear  to  me 
that  when  you  consider  appointing 
judges,  therefore,  we  really  do  have 
to  find  men  and  women  not  only  of 
competence  but  who  also  have  a 
special  kind  of  basic  character, 
proven  from  experience  and  based 
on  their  whole  life  style.  I  think  that 
we  can  never  be  too  careful  in  the 
selection  process,  and  I  think  that 
this  whole  question  of  appointing 
judges,  just  out  of  political  obliga- 
tion is  something  very  offensive 
because  we  are  dealing  with  a  very 
sensitive  area  of  our  democratic 
process. 

Do  you  think  federal  judicial 
salaries  are  too  low? 

I  think  that's  always  a  very  legiti- 
mate grievance.  I  think  that  we've 
got  to  recognize  that  when  you  call 
upon  good  people  you  just  cannot 
expect  them  to  make  extraordinary 
financial  sacrifices.  I  think  the  mere 
fact  that  they  dedicate  themselves, 
give  a  lot  of  time,  remove  them- 
selves from  society  almost,  in  order 
to  do  a  proper  job,  then  this  had  to 
be  taken  into  account.  The  other 
side  of  the  coin  is,  I  think,  that  when 
the  judges  do  find  themselves  in 
this  kind  of  dilemma  that  it's  less 
than  becoming  to  make  it  appear 
that  money  is  the  end-all.  I  guess 
that   also    bothers   me   because   it 
then    becomes    a    question    as   to 
whether  or  not  this  is  the  end-all. 
But  we  ought  to   provide  federal 
judges  with  the  necessary  kind  of 
financial  security  so  they  can  do 
their  job  without  deep  anxieties  and 
concerns  about  whether  their  fam- 
ilies are  suffering— and  there  are 
many  that  are. 

Have  you  or  your  colleagues  in 
the  Senate  run  into  any  situations 
where  good  candidates  for  judge- 
ships have  declined  an  offer  of  a 
judgeship  because  of  the  low 
salary? 

Oh  yes.  I  do  know  that  some  are 
serving  now  with  great  sacrifice. 
But  I  also  know  that  there  are 
others  who  would  have,  under  other 
circumstances,  welcomed  con- 
sideration—who might  have  con- 
sidered such  an  opportunity  but  did 
not  because  of  the  low  salary. 
They  can't  afford  it? 


Yes.  First  of  all,  their  life  style 
must  be  considered.  Their  families 
have  been  accustomed  to  a  certain 
mode  of  living  and  all  of  a  sudden 
you  ask  them  to  give  this  up.  Unless 
he  or  she  has  made  it  financially, 
prior  to  their  service  on  the  bench, 
it  becomes  a  problem. 

Education  of  their  children  seems 
to  bother  them. 

Oh,  absolutely.  And  I  guess  you 
can  make  this  case  out  for  people  in 
Government  generally,  which  was 
one  of  the  reasons  I  wish  my  own 
colleagues  had  the  courage  many 
years  ago  to  simply  say  "Look.  We 
are  dedicating  ourselves.  We  want 
to  do  a  good  job.  We  don't  want  to 
have  any  undue  anxieties,  any 
hardship  concerns,  we  want  to  be 
adequately  compensated,  not  just 
because  we  want  to  be  adequately 
compensated,  but  in  order  to  do  the 
job."  But  we  haven't  done  that 
either,  and,  as  a  result  of  that,  un- 
fortunately, even  we  in  Congress 
have  suffered.  As  a  consequence  of 
that  when  you  get  requests  for  in- 
creases in  judicial  salaries,  it  is 
inevitably  tied  with  Congressional 
salaries,  and  you  get  a  serious 
legislative  problem.     Ilfl 


CHIEF  JUSTICE  CALLS 

FOR  MAJOR  CHANGES  IN 

"DELIVERY"  OF  JUSTICE 

In  his  Keynote  Address,  April  7,  to 
the  National  Conference  on  the 
Causes  of  Popular  Dissatisfaction 
with  the  Administration  of  Justice, 
delivered  in  the  House  Chamber  of 
the  Minnesota  State  Capitol  where 
Roscoe  Pound  made  his  famous 
speech  to  the  ABA  in  1906,  Chief 
Justice  Burger  said  that  fundamen- 
tal changes  in  judicial  procedures 
must  be  considered  to  meet  the 
needs  of  coming  decades. 

[Here  are  excerpts  from  the  Chief 
Justice's  address.  The  full  text  is 
available  from  the  FJC  Information 
Service.] 

We  have  been  making  both  minor 
and  major  improvements  from  time 
to  time— all  of  them  valuable  in  their 
setting— but  we  have  not  really 
faced  up  to  whether  there  are  other 


mechanisms  and  procedures  to 
meet  the  needs  of  society  and  of 
individuals. 

And,  even  if  what  we  now  have  is 
presently  tolerable,  we  must  ask 
whether  it  will  be  adequate  to  cope 
with  what  will  come  in  the  next  25 
or  50  years,  given  the  dynamic 
expansion  of  litigation  in  the  past 
ten  years,  the  growth  of  the  coun- 
try, and  the  increasing  complexity 
of  both.  .  .  . 

Whatever  risks  may  be  involved  in 
our  probing  and  talking,  we  must  be 
prepared    to   take   them.   There   is 
nothing  dangerous  about  studying 
and   considering   basic  change,  if 
the    alterations    will    preserve    old 
values  and  "deliver"  justice  at  the 
lowest  possible  cost  in  the  shortest 
feasible  time.  I  do  not,  for  example, 
think    it   subversive  to   ask  why 
England,  the  fountainhead  of  all  our 
legal  institutions,  found  it  prudent 
and  helpful  40  years  ago  to  aban- 
don jury  trials  for  most  civil  cases. 
If,  as  some  American  lawyers  ar- 
dently advocate,   it  is  sound  tc 
consider  adopting  British  concepts 
of  pretrial  disclosure  of  all  prose- 
cution evidence  in  criminal  cases,  I 
hardly     think    we    endanger    the 
Republic  if  we  also  make  thoughtfu 
inquiries    into   England's  civil   anc 
appellate   procedures  and  theii 
ideas  of  finality  of  judgments,  shor 
of   three  or  four  appeals  and  re- 
trials. .  .  . 

[Also]  anyone  who  has  observec 

both    the    American    and    British 

courts  at  close  range  knows  tha 

there  is  no  more  vigorous  advocacy 

or    fairer    justice    than    in    British 

courts,  and  at  the  same  time  the* 

maintain  strict  regulation  of  lawyers 

professional  conduct,  as  we  do  not 

When  juries  are  used,  England' 

courts     manage     to     do    withou 

spending  days  and  weeks  selecting 

a  jury.  Even  the  most  ardent  op 

ponents    of   stricter    regulation   c 

lawyers  are  beginning  to  have  som 

doubts,  for  example,  about  whethe 

the  jury  selection  process,  which  i 

provided  as  a  means  to  insure  fai 

impartial  jurors,  should  be  used  a 

a  means  to  select  jurors  favorabl 

to  one  side  or  the  other.  .  .  . 

The  topics  selected  for  this  cor 
ference  may  raise  in  some  mind 
the  question  that  our  objective  is  t 
reduce  access  to  the  courts.  C 
course,  that  is  not  the  objective,  fc 


vhat  we  seek  is  the  most  satis- 
actory,  the  speediest,  and  the  least 
jxpensive  means  of  meeting  the 
egitimate  needs  of  the  people  in 
esolving  disputes.  We  must  there- 
ore  open  our  minds  to  considera- 
ion  of  means  and  forums  that  have 
lot  been  tried  before.  Even  if  what 
ve  have  now  has  been  tolerable  for 
he  first  three-quarters  of  this 
century,  there  are  grave  questions 
vhether  it  will  do  for  the  final 
juarter  or  for  the  next  century. 

To  illustrate,  but  by  no  means  to 
imit,  let  me  suggest  some  areas  of 
;oncern  to  all  Americans,  whatever 
)lace  they  occupy  in  our  so- 
ciety. .  .  . 

Ways  must  be  found  to  resolve 
ninor  disputes  fairly  and  more 
swiftly  than  any  present  judicial 
nechanisms  make  possible.  This 
las  at  least  two  important  conse- 
quences for  our  purposes:  it  means 
hat  there  are  few  truly  effective 
emedies  for  usury,  for  shoddy 
nerchandise,  shoddy  services  on 
»  TV,  a  washing  machine,  a  re- 
rigerator,  or  a  poor  roofing  job  on  a 
iome;  this  means  lawyers  must 
eexamine  what  constitutes  practice 
)f  law,  because  if  lawyers  refuse 
ninor  cases  on  economic  grounds 
they  ought  not  insist  that  [only]  law- 
yers may  deal  with  such  cases. 

It  is  time  to  consider  a  new 
:oncept  that  has  been  approached 
:rom  time  to  time  and  has  a  back- 
ground in  other  countries.  To 
llustrate  rather  than  propose,  we 
:ould  consider  the  value  of  a 
tribunal  consisting  of  three  repre- 
sentative citizens,  or  two  non- 
awyer  citizens  and  one  specially 
trained  lawyer  or  para-legal.  .  .  . 
Flexibility  and  informality  should  be 
the  keynote  in  such  tribunals  and 
they  should  be  available  at  a 
neighborhood  or  community  level 
and  during  some  evening  hours. 

As  the  work  of  the  courts  in- 
creases, delays  and  costs  will  rise 
and  the  well-developed  forms  of 
arbitration  should  have  wider  use.  A 
reexamination  of  the  processes  of 
arbitration  is  in  order. 

Ways  must  be  found  to  simplify 
and  reduce  the  cost  of  land  title 
searches  and  related  expenses  of 
home  purchasing  and  financing,  in 


Pictured  at  the  Opening  Session  ot  the  "Pound 
Revisited"  Conference  at  the  Minnesota  State 
Capitol  are,  from  left  to  right:  The  Chief  Justice; 
Governor  of  Minnesota,  Wendell  R.  Anderson; 
Chief  Justice  of  Minnesota,  Robert  J.  Sheran; 
Charles  S.  House,  Chief  Justice  of  Connecticut 
and  Chairman  of  the  Conference  of  Chief  Jus- 
tices. (See  accompanying  story  beginning  on 
page  1:  Pound  Revisited  Conference) 

order  to  help  offset  the  great  rise  in 
land  and  construction  costs  that 
have  created  barriers  to  home 
ownership.  .  .  .  few  things  are 
more  likely  "candidates"  for  use  of 
modern  computer  technology  than 
maintenance  of  land  records  and 
the  process  of  examining  land 
titles.  .  .  . 

Ways  must  be  found  to  simplify 
and  reduce  the  cost  of  transmitting 
property  at  death.  Probate  proce- 
dures can  be  simplified  without 
diminishing  certainty  of  title. 

Ways  must  be  found  to  give 
appropriate  weight  to  ecological 
and  environmental  factors  with- 
out foreclosing  development  of 
needed  public  works  and  industrial 
expansion  by  inordinate  delays  in 
litigation.  To  accommodate  the 
conflicting  values  it  is  imperative  to 
achieve  swift  resolution  of  these 
questions,  so  as  to  avoid  the  waste 
involved  in  suspending  execution 
of  large  projects  to  which  vast 
public  or  private  resources  are 
committed.  .  .  . 

Ways  must  be  found  to  provide 
reasonable  compensation  for  in- 
juries resulting  from  negligence 
of  hospitals  and  doctors,  without 
the  distortion  in  the  cost  of  medical 
and  hospital  care  witnessed  in  the 
past  few  years.  This  is  a  high 
priority. 

Ways  must  be  found  to  compen- 
sate people  for  injuries  from  negli- 
gence of  others  without  having  the 
process  take  years  to  complete  and 


consume  up  to  half  the  damages 
awarded.  The  workmen's  compen- 
sation statutes  may  be  a  useful 
guide  in  developing  new  processes 
and  essential  standards. 

It  is  time  to  explore  new  ways  to 
deal  with  such  family  problems  as 
marriage,  child  custody  and  adop- 
tions. We  must  see  whether  it  is 
feasible  to  have  relationships  of 
such  intimacy  and  sensitivity  dealt 
with  outside  the  formality  and 
potential  traumatic  atmosphere  of 
courts. 

One  of  the  innovations  of  the  past 
half  century  was  the  development  of 
modernized  and  simplified  rules  of 
civil  procedure.  Increasingly  in  the 
past  20  years,  however,  responsible 
lawyers  have  pointed  to  abuses  of 
the  pretrial  processes  in  civil  cases. 
The  complaint  is  that  misuse  of  pre- 
trial procedures  means  that  "the 
case  must  be  tried  twice.".  .  . 

Ever  since  Magna  Carta,  common 
law  lawyers  have  recognized  that 
the  law  is  a  generative  mechanism 
sharing  with  Nature  the  capacity  for 

growth  and  adaptation change  is 

a  fundamental  law  of  life  and  even 
our  dedication  to  stability  and 
continuity  must  yield  to  that  im- 
mutable law.  Ilii 


CORRECTION 

In  the  March  issue  of  The 
Third  Branch  we  incorrectly 
listed  the  Board  Agencies  and 
the  Probation  Agencies  which 
have  been  chosen  to  serve  as 
demonstration  districts  for 
pretrial  services  specified  by 
the  Speedy  Trial  Act.  Here  is  a 
correct  list  of  the  districts: 

Board  Agencies 

Maryland-Baltimore 
Eastern  Michigan-Detroit 
Western  Missouri-Kansas  City 
Eastern  New  York-Brooklyn 
Eastern  PA— Philadelphia 

Probation  Agencies 

Central  Calif.-Los  Angeles 
Northern  Georgia-Atlanta 
Northern  Illinois-Chicago 
Southern  New  York-NYC 
Northern  Texas-Dallas 
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Elevation 

Robert  F.  Peckham,  Chief  Judge, 
District  Court,  N.D.  Calif.,  Apr.  7 

Confirmations 

Gerald  L.  Geottel,  U.S.  District 
Judge,  S.D.  N.Y.,  Mar.  26 

Charles  S.  Haight,  Jr.,  U.S.  District 
Judge,  S.D.  N.Y.,  Mar.  26 

John  M.  Manos,  U.S.  District  Judge, 
N.D.  Ohio,  Mar.  26 

Nominations 

Charles  Schwartz,  Jr.,  U.S.  District 
Judge,  E.D.  La.,  Mar.  23 

Morey  L.  Sear,  U..S.  District  Judge, 
E.D. La.,  Mar.  23 

William  B.  Poff,  U.S.  District  Judge, 
W.D.Va.,  Apr.  1 

George  C.  Pratt,  U.S.  District 
Judge,  E.D. New  York,  Apr.  13 

Ross  N.  Sterling,  U.S.  District 
Judge,  S.D.  Texas,  Apr.  13 

Harlington  Wood,  Jr.,  U.S.  Circuit 
Judge,  Sixth  Circuit,  Apr.  14 

Robert  M.  Takasugi,  U.S.  District 
Judge,  Central  District  of  Califor- 
nia, Apr.  14 

Deaths 

Frank  Le  Blond  Kloeb,  U.S.  Senior 

District  Judge,  N.D.  Ohio,  Mar.  1 1 
Thomas  M.   Madden,   U.S.  Senior 

District  Judge,  D.N.J. ,  Mar.  29 
William  E.  Miller,  U.  S.  Circuit 

Judge,  Sixth  Circuit,  Apr.  12 
William   H.   Hastie,  U.S.  Circuit 

Judge,  Third  Circuit,  Apr.  14 
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calendar 

May  4-7  Instructional  Technology 
Workshop  for  Probation  Train- 
ing Officers,  Memphis,  Tenn. 

May  10-12  Seventh  Circuit  Judicial 
Conference,  French  Lick  Ind. 

May  11  Workshop  for  District 
Judges  (Sixth  Circuit),  Colum- 
bus, Ohio 

May  12-14  Management  Program 
for  Probation  Supervisors, 
Hartford,  Conn. 

May  12-15  Sixth  Circuit  Judicial 
Conference,  Columbus,  Ohio 

May  17  Judicial  Conference  Ad- 
visory Committee  on  Civil 
Rules,  Washington,  D.C. 

May  17-20  Orientation  Seminar  for 
Magistrates, Washington,  D.C. 

May  19-21  Seminar  for  Fiscal 
Clerks,  Atlanta,  Georgia 

May  24-27  Fifth  Circuit  Judicial 
Conference,  Houston,  Texas 

May  24-28  Orientation  Seminar  for 
Probation  Officers,  Dallas, 
Texas 

May  27-29  District  of  Columbia 
Circuit  Conference,  Hershey, 
Pennsylvania 

May  28-29  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics,  San  Francisco, 
Calif. 

June  2-4  Seminar  for  Bankruptcy 
Chief  Clerks,  Pittsburgh,  Pa. 

June  7-10  Crisis  Intervention  Work- 
shop for  Probation  Officers, 
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San  Francisco,  Calif. 

June  14-19  Newly-appointed  Bank- 
ruptcy Judges,  Washington, 
D.C. 

June  30-July  1  Workshop  for  Dis- 
trict Judges  (8th  and  10th 
Circuits),  Hot  Springs.  Ark. 

SENATE  APPROVES  FORTY-FIVE 
DISTRICT  JUDGESHIPS 

By  a  vote  of  87  to  1  the  Senate, 
April  1,  approved  the  creation  of  44 
permanent  district  judgeships  and 
the  change  of  one  judgeship  from 
temporary  to  permanent  in  the 
Middle  District  of  Pennsylvania. 

Districts  in  which  the  new  judge- 
ships will  be  located  if  the  House 
approves  are  listed  in  the  Sept.  1975 
Third  Branch.  Prior  to  the  vote,  the 
Senate  defeated  several  amend- 
ments which,  in  effect,  would  have 
removed  local  school  districts  from 
the  jurisdiction  of  federal  district 
courts.  lYl 

EQUAL  ACCESS  TO  COURTS 

RECEIVES  STRONG  SUPPORT 

I 
The  Equal  Access  To  Courts  Act, 

S.2871,  received  additional  suppor 

in  the  Senate  on  March  29  wher 

Senator  Barry  Goldwater  voiced  his 

strong   support  for  the  Bill  whicr 

was  introduced  by  Senator  Buckley 

earlier  this  session. 

Senator  Goldwater  said  the  Bill  ii' 

designed   to   allow   private  partie: 

and  businesses  who  prevail  in  civl 

litigation     against     the     U.S.     t( 

receive  their  full  legal  costs,  includ 

ing  reasonable  attorney's  fees.  Ilfl 
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The  Criminal  Justice  Act- 
Ten  Years  Later 


On  August  20, 1975,  the  federal  courts  of  the  nation  completed  ten  years 
operation  under  the  terms  of  the  Criminal  Justice  Act  of  1964,  as 
nended.  During  that  period  of  time  counsel  was  provided  for  390,858 
Pendants  in  the  federal  courts  at  a  cost  of  84  million  dollars  to  the  nation. 
A  defendant  for  whom  counsel  is  appointed  by  a  federal  magistrate  or 
dge  is  represented  at  every  stage  of  the  proceedings  from  his  initial 
ipearance  to  the  final  disposition  of  the  case. 


The  test  to  be  applied  in  appoint- 
g  counsel  for  a  defendant  is  not 
digency  but  rather  financial  in- 
•ility  to  obtain  an  adequate  de- 
nse. 

In  addition  to  counsel,  the  Act 
ovides  for  investigative,  expert 
id  other  services  and  the  furnish- 
g  of  transcripts,  which  has  now 
(come  the  single  most  expensive 
sm  furnished  under  the  Act. 

A  bill  enacted  on  October  14, 
70  empowered  federal  courts  to 
tablish  defender  organizations, 
lese  could  be  either  a  federal 
iblic  defender,  organizationally 
odeled  in  the  broadest  sense  on 
e  United  States  attorneys'  offices, 

community  defender  organi- 
tions  operated  by  a  nonprofit 
oup  recognized  by  the  court  and 
lanced  through  grants  approved 

the  Judicial  Conference  of  the 
lited  States. 

From  the  effective  date  of  the 
lended  Act  in  February  1971  until 
e  present,  twenty-two  federal 
iblic  defender  offices  have  been 


established.  The  Act  requires  that 
all  district  plans,  including  those 
which  provide  for  a  defender  organ- 
ization, shall  include  provision  for 
private  attorneys  in  a  substantial 
proportion  of  cases.  The  Judicial 
Conference  by  regulation  has  thus 
required  that  in  those  districts 
having  defender  organizations, 
private  counsel  shall  be  assigned  in 
at  least  25  percent  of  the  cases 
yearly. 

(See  CJA  page  2) 


Special  Notice: 

MEETINGS  FOR  DISTRICT  AND 
CIRCUIT  JUDGES  SCHEDULED 

FJC  Director,  Walter  E.  Hoff- 
man, this  month  announced 
significant  dates  of  special  in- 
terest to  the  federal  judges: 

•  The  next  Seminar  for  Newly 
Appointed  District  Judges  will  be 
held  in  Washington,  D.C.,  Sep- 
tember 13-18. 

•  The  next  Conference  for 
Judges  of  the  United  States 
Courts  of  Appeals  will  be  held  in 
Phoenix.  Arizona,  October  27-30. 


JUDICIAL  FELLOWS 
SELECTED 

The  Commission  on  Judicial 
Fellows  whose  Chairman  is  Mr. 
Justice  Clark  (U.S.  Supreme  Court, 
retired),  has  selected  three  Judicial 
Fellows  for  the  1976-77  year. 

They  are  Thomas  E.  Baynes,  Jr. 
of  Fort  Lauderdale,  Florida,  Asso- 
ciate Professor  of  Law  and  Public 
Administration  at  Nova  University; 
Larry  C.  Farmer,  Research  Asso- 
ciate and  Instructor  at  Brigham 
Young  University  School  of  Law; 
and  Jeffrey  B.  Morris,  Special 
Assistant  to  the  Executive  Vice 
President  for  Academic  Affairs  and 
Provost  of  Columbia  University. 

Mr.  Baynes  received  his  under- 
graduate degree  from  the  Univer- 
sity of  Georgia  in  Economics  and 
three  degrees  in  law  from  Emory 
and  Yale  universities. 

Before  accepting  his  position  at 
the  Nova  University  Law  Center,  he 
was  the  Acting  Regional  Director  of 
the  National  Center  for  State 
Courts  in  Atlanta,  Georgia,  where 
he  supervised  and  participated  in 
state  court  systems  evaluations  and 
technical   assistance  projects.   He 

Prior  to  this,  he  was  Assistant 
Dean  of  the  School  of  Business  at 
Georgia  State  University's  School 
of  Business  and  also  served  on  its 
Faculty  of  Urban  Life.  He  has  pub- 
lished monographs  and  articles  on 
state  court  operations  and  other 
legal  matters. 

Mr.  Farmer  received  his  Bachelor 
of  Science  Degree  in  Psychology 

(See  FELLOWS  page  3) 
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(CJAfrom  page  1) 

To  establish  a  defender  organiza- 
tion, the  Act  requires  that  at  least 
two  hundred  persons  in  the  district 
annually  require  assignment  of 
counsel.  Although  the  statute  per- 
mits two  adjacent  districts  or  parts 
of  districts  to  aggregate  the  number 
of  persons  represented,  no  district 
or  portion  thereof  has  as  yet  used 
this  proviso. 

Each  federal  public  defender's 
budget,  monthly  statistical  reports 
and  annual  report  are  submitted 
to  the  Administrative  Office.  Upon 
approval  by  the  Judicial  Confer- 
ence, the  Administrative  Office  in 
turn  submits  a  budget  for  each  fed- 
eral public  defender  office  to  the 
Congress. 

Community    defender    organiza- 
tions are  private,  non-profit  defense 
counsel  services.  The  statute  per- 
mits both  an  initial  grant  and  a 
sustaining   grant  to  these  organi- 
zations. To  date,  eight  such  organ- 
izations have  operated  under  grants 
approved  by  the  Judicial  Confer- 
ence of  the  United  States  on  recom- 
mendation  of  its  Committee  to 
Implement  the  Criminal  Justice  Act. 
These  organizations  also  file  month- 
ly statistical  reports  and  an  annual 
report,  as  well  as  an  auditor's  report, 
with  the  Administrative  Office. 

Four  of  the  defender  organiza- 
tions developed  from  existing  units 
which  had  been  operating  on  pri- 
vate grants.  The  defender  offices 
vary  in  size,  depending  on  the 
caseload.  For  appropriations  pur- 
poses it  is  estimated  that  an  assis- 
tant defender  handles  between  100 
and  125  cases  a  year.  The  head  of 
the  office,  depending  on  the  size  of 
his  staff  and  his  administrative 
responsibilities,  will  handle  no  more 
and  probably  substantially  less  than 
half  of  a  caseload.  The  largest 
single  office  is  at  Los  Angeles  which 
has  sixteen  authorized  assistant 
federal  public  defenders.  The  aver- 
age cost  of  representation  per  case 
by  federal  public  defenders  in  1975, 
including  appeals,  was  $360  com- 
pared to  approximately  $350  per 
case  for  services  rendered  by  as- 
signed counsel  and  $374  per  case 
for  community  defenders.  During 
1975  the  federal  public  defenders 


were  assigned  10,337,  and  the 
community  defenders  were  assign- 
ed 4,963. 

The  Judicial   Conference   has 
issued  a  series  of  guidelines,  rec- 
ommended by  its  Committee  to 
Implement  the  Criminal  Justice  Act, 
to  assist  the  courts,  assigned  coun- 
sel and  federal  defenders.  They 
remain  under  continuous  review  in 
committee.  They  expand  on  the  Act 
and  regulate  such  matters  as  the 
determination  of  eligibility,  contents 
of  the  district  or  circuit  court  plans, 
use  forms  of  appointment  of  more 
than   one  attorney  for  a  single 
defendant,  proration  of  claims,  trav- 
el   and   other   reimbursable   ex- 
penses. The  guidelines  also  specify 
which  expenses  are  not  reimburs- 
able and  situations  to  which  the  Act 
does  not  apply,  as  for  example, 
corporate  defendants  and  petty 
offense  cases  when  the  judge  or 
magistrate  does  not  believe  there  is 
a  likelihood  of  loss  of  liberty  if  con- 
victed. 

Counsel    furnishing    representa- 
tion under  the  Criminal  Justice  Act 
implementation  plan  adopted  in 
each  district  shall,  by  statute,  be 
selected  from  a  panel  of  attorneys 
designated  or  approved   by  the 
court  or  from  a  bar  association, 
legal  aid  agency  or  defender  organ- 
ization.  The   districts   have   not 
followed  a  uniform  pattern  in  the 
selection  of  the  panel.  Some  panels 
are  composed  of  a  large  cross- 
section  of  the  trial  bar,  others  are 
composed  of  a  small,  carefully 
selected  group  of  attorneys  versed 
in  the  criminal  and  appellate  prac- 
tice. The  Judicial  Conference  has 
urged  frequent  examination  of  the 
composition  of  the  panel  and  has 
urged  some  rotation  of  the  member- 
ship of  the  panel  from  time  to  time. 
This  is  designed  to  assure  greater 
opportunity  to  the  bar  for  service  as 
well  as  to  prevent  concentration  on  a 
few  attorneys,  as  has  happened  in 
at  least  one  district,  contrary  to  the 
spirit  and  intent  of  the  Act. 

The  task  of  maintaining  the  panel 
has  devolved  largely  on  the  clerks 
of  court.  Some  courts,  however, 
have  called  on  the  federal  defender 
for  assistance.  In  the  Northern 
District  of  Illinois,  for  example,  the 


federal  defender  maintains  th 
panel,  at  the  request  of  the  cour 
assures  rotation  in  membershif 
and  receives  and  screens,  prelimir 
ary  for  the  court,  the  voucher 
submitted  by  assigned  counsel. 

This  has  resulted  in  relieving  bot 
the  court  and  the  Clerk's  office  < 
many  of  the  added  burdens  irr 
posed  by  the  operation  of  th 
Criminal  Justice  Act. 

The  Criminal  Justice  Act  plac( 
upon  the  Administrative  Office  i 
the  United  States  Courts  the  supe 
vision  of  payments  made  from  tit 
appropriations  to  implement  tu 
Act. 

In  October  1975,  the  Administr 

tive  Office  established  the  Crimim 

Justice  Act  Division  naming  Jam; 

E.  Macklin,  Jr.  as  its  chief.  The  r\v 

CJA    Division    is    concerned    e 

tirely    with    the    administration 

the  Act,  including  coordinatin, 

within  the  Administrative  Office,  I 

activities  relating  to  the  impl- 

mentation  of  the  Act,  evaluatij 

existing   and   proposed   legislate 

relating  to  the  Act,  responding : 

requests  for  the  study  of  existi: 

defender  and  panel  organizatics 

and  the  need  for  new  defenc 

offices  (and,  where  appropria: 

assisting  in  the  establishment! 

such   new   offices),  and   provide 

staff  support  for  and  liaison  with  :i 

Judicial  Conference  Committee' 

Implement  the  Criminal  Justice/' 

The  Federal  Judicial  Center  h 

assisted  the  federal  defender  off i  i 

by  sponsoring  an  annual  semi? 

for  the  heads  of  defender  offk! 

In  the  fiscal  year  1976  the  progri 

was  expanded  to  provide  workslr: 

for  assistant  defenders  designed 

assist  them  in  their  daily  work.  Thi 

seminars  and  workshops  have  ha 

fortunate  by-product  in  bringi 

defender  office  personnel  togeV 

in  discussions  of  mutual  probld 

and  in  the  interchange  of  ideas 

methods.  From  a  long  range  sts< 

point,  they  have  achieved  a  work 

relationship  among  the  offices  inl 

investigative  process.  Thus  ti 

have  contributed  both  to  the  woi 

the  offices  and  to  achieving! 

sense  of  purpose  and  dedica< 

which  has  characterized  the  fed 

defender  offices.  IHS 


JLgg, 


ELLOWS  from  page  1) 

om  the  University  of  Washington 
Seattle  and  his  Doctorate  in 
linical  Psychology  from  Brigham 
oung  University.  He  is  one  of  the 
iw  clinical  psychologists  teaching 
I  a  law  school.  In  a  pioneering 
roject,  funded  by  the  National 
cience  Foundation,  he  examined 
jgotiating  techniques  used  by 
lorneys  in  resolving  civil  disputes. 

Among  his  publications  are  "Ju- 
ir  Perceptions  of  Trial  Testimony 
»  a  Function  of  the  Method  of 
resentation"  and  "Jurors'  Verdicts 
id  Evaluations  as  a  Function  of 
deotape  and  Transcript  Methods 
Presenting  Trial  Testimony." 

Mr.  Morris  is  a  1962  graduate  of 
inceton  University  where  he 
ajored  in  International  Relations 
the  Woodrow  Wilson  School  of 
iblic  and  International  Affairs.  He 
ceived  his  law  degree  in  1965 
Dm  Columbia  University  Law 
:hool  and  his  Ph.D.  in  1972  from 
jlumbia  University  where  he 
ncentrated  on  American  Govern- 
3nt  and  Public  Law.  His  disserta- 
n  subject  was  The  Second  Most 
portant  Court,  The  United  States 
)urt  of  Appeals  for  the  District  of 
ilumbia  Circuit. 

Professor  Morris  was  Associate 
litor  of  the  revised  Encyclopedia 
the  American  History  (Harper  & 
)w,  1975)  and  has  published 
merous  articles. 

Before  his  current  appointment 
i  a  Special  Assistant  to  the 
cecutive  Vice  President  of  Colum- 
a  University,  he  was  an  Assistant 
ofessor  in  the  Political  Science 
apartment  of  the  City  College  of 
ty  University  of  New  York. 

This  is  the  fourth  group  of 
idicial  Fellows  to  be  selected 
ice  the  program  began  in  1971. 
le  program  continues  to  have 
ipeal  to  a  wide-ranging  group  of 
stinguished  applicants  with  va- 
sd  disciplinary  backgrounds  rele- 
nt to  the  work  of  the  courts. 


Thomas  E.  Baynes,  Jr. 


Larry  C.  Farmer 
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FEDERAL,  STATE  JUDGES 

DISCUSS  LAW 
IN  THE  THIRD  CENTURY 

State  and  federal  judges  joined 
law  professors  at  New  York  Uni- 
versity this  month  to  discuss  what 
trends  our  system  of  law  will  follow 
during  the  next  century.  The  con- 
ference was  a  part  of  a  Bicentennial 
program  sponsored  by  the  Univer- 
sity's Law  School. 

Here  are  some  of  the  comments 
of  the  federal  judges: 

•  The  civil  liberties  trend  will  be 
to  require  that  government  not  only 
specify  what  cannot  be  done  to  its 
citizens  but,  even  more  important, 
what  government  must  do  for  its 
citizens  to  guarantee  that  their  civil 
liberties  are  protected.  [Chief 
Judge  David  L.  Bazelon  (CA-DC)] 

•  The  courts  can,  and  have, 
ordered  racial  integration  in  this 
country  but  the  future  will  show 
that  the  courts  cannot  through 
blanket  orders  erase  fear  and  urban 
blight,  and  abolish  unemployment, 
inadequate  medical  care  and  pov- 
erty. [Judge  A.  Leon  Higginbotham, 
Jr.  (CA-3)] 

•  When  90%  of  civil  cases  and 
almost  90%  of  criminal  cases  in  the 
federal  courts  are  terminated  short 
of  trial,  it  gives  cause  to  ponder 
whether  some  civil  litigants  and 
some  criminal  defendants  are  really 
sacrificing  their  legal  rights  be- 
cause they  are  coerced  into  settle- 
ments by  an  awareness  of  exces- 
sive costs  and  unreasonable  delays. 
Rather  than  see  this  trend  continue, 
steps  should  be  taken  to  assure  that 
in  the  future  disputes  will  be  re- 
solved faster  and  at  less  cost  by 
increasing  the  courts'  efficiency, 
streamlining  the  entire  process  and 
by  diverting  certain  classes  of 
disputes  from  the  courts.  [Chief 
Judge  Irving  R.  Kaufman  (CA-2)] 

•  In  looking  to  the  relationship  of 
the  courts  to  our  society  in  the  third 
century  consideration  should  be 
given  to  restructuring  our  legal 
system  to  avoid  the  imposition  of 
inordinate  expense  and  delay. 
Methods  should  be  developed  more 
easily  to  resolve  matters  such  as 
probate,  home  financing,  and  fam- 
ily law.  [Warren  E.  Burger,  Chief 
Justice  of  the  United  States.] 
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KGISINiNE 
OUTL©©K 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 


The  Senate  has  passed,  without 
amendments,  and  sent  to  the 
House,  two  bills— S.  2412,  to  pro- 
vide for  the  holding  of  terms  of 
court  for  the  Northern  District  of 
Mississippi,  Eastern  Division,  at 
Aberdeen,  Ackerman,  and  Corinth; 
and  S.  2887,  to  include  Bottineau, 
McHenry,  Pierce,  Sheridan,  and 
Wells  Counties  in  the  Northwesten 
Division  of  the  District  of  North 
Dakota. 

The  Senate  Committee  on  Post 
Office  and  Civil  Service  has  favor- 
ably reported  H.R.  11438,  which 
grants  court  leave  to  federal  em- 
ployees when  called  as  witnesses  in 
certain  judicial  proceedings. 

S.  12.  The  Judicial  Survivors 
Annuity  Program  Amendments  bill 
is  pending  before  the  Senate. 

S.  2715.  This  bill  would  permit 
awards  of  reasonable  attorney's 
fees  and  other  expenses  for  partici- 
pating in  proceedings  before  fed- 
eral agencies  (and  in  subsequent 
litigation)  has  been  favorably  re- 
ported by  the  Senate  Judiciary 
Committee.  The  bill  would  author- 
ize appropriations  to  the  Adminis- 
trative Office  of  the  U.S.  Courts  to 
pay  such  fees  and  expenses  order- 
ed by  the  courts. 

The  Subcommittee  on  Improve- 
ments in  Judicial  Machinery  of  the 
Senate  Judiciary  Committee  has 
opened  hearings  on  S.  2762,  the  bill 
to  establish  a  National  Court  of 
Appeals. 

On  May  6  the  Senate  Judiciary 
Committee  reported  favorably,  with 
amendments,  S.  1284,  the  Antitrust 
Improvements  Act  of  1976.  It  would 
authorize,  inter  alia,  state  attorneys 
general  to  bring  private  treble 
damage  actions  to  secure  redress 
for  damage  done  to  their  citizens. 
The  House  Judiciary  Committee 
has  favorably  reported  H.R.  11193, 
the  Gun  Control  amendments. 


JUDICIAL  CONFERENCE  RULES 

ON  PART-TIME  MAGISTRATES' 

ACTIVITIES 

At  its  April  7th  session  the  Judi- 
cial Conference  adopted  the  follow- 
ing statement  of  policy  concerning 
special  master  references  to  part- 
time  magistrates: 
That   a   part-time   magistrate   is 
precluded  from  accepting  fees,  in 
addition  to  the  salary  set  for  his 
position  by  the  Conference,  for 
services  performed  as  a  special 
master,  whether  or  not  such 
service  is  rendered  in  the  magis- 
trate's official  capacity,  and  fur- 
ther, that  no  fees  should  be  taxed 
against  the  litigants  for  such 
service. 

It  should  be  noted  that  the  pro- 
hibition against  the  taxing  of  fees 
against  the  litigants  applies  only  to 
payment  for  the  services  performed 
by  the  part-time  magistrate,  and  not 
to  other  necessary  costs  incident  to 
the  reference.  ill 

CA-6  HAS  OPENING  FOR 
SENIOR  STAFF  ATTORNEY 

The  United  States  Court  of  Ap- 
peals for  the  Sixth  Circuit  an- 
nounces the  creation  of  the  posi- 
tion of  Senior  Staff  Attorney  at  the 
Court  headquarters  in  Cincinnati. 
The  Senior  Staff  Attorney  will 
provide  legal  assistance  to  the 
Court,  participate  in  the  analysis  of 
the  cases  and  motions  before  the 
Court  and  supervise  the  other  staff 
attorneys.   Desired  qualifications 
include  six  years  legal  and  adminis- 
trative experience.  Salary  is  up  to 
$31,500,    depending   on   qualifica- 
tions. Inquiries  and  resumes  may 
be  submitted  to  James  A.  Higgins, 
Circuit  Executive,  303  USPO  & 
Courthouse,     Cincinnati,    Ohio 
45202. 

CA-3  SEEKS  PROGRAM  ANALYST 

The  U.S.  Court  of  Appeals  for  the 
Third  Circuit  is  seeking  applica- 
tions for  the  position  of  Circuit 
Program  Analyst.  This  individual 
will  perform  under  the  administra- 
tive supervision  of  the  Clerk  of 
Court  but  also  will  report  directly  to 
the  Chief  Judge  and/or  the  Circuit 


Executive  for  selected  analyses  and 
studies. 

Compensation  will  be  based  on 
qualifications  and  will  range  from 
$8,925  to  $13,482.  The  position  has 
the  potential  for  future  advance- 
ment to  higher  grades.  Resumes 
and  all  requests  for  application 
forms  should  be  directed  to  William 
A.  Doyle,  Circuit  Executive,  20716 
United  States  Courthouse,  Inde- 
pendence Mall  West,  Philadelphia, 
Pa.  19106.  Closing  date  for  applica- 
tions is  June  30,  1976.  SHI 

CHIEF  JUDGE  SEITZ  APPOINTS 

CA-3  LAWYER  ADVISORY 

COMMITTEE 

Fifteen  lawyers  who  practice  in 
the  Third  Circuit  have  been  ap- 
pointed by  Chief  Judge  Collins 
Seitz  to  a  Lawyers  Advisory  Com- 
mittee. The  function  of  the  com- 
mittee is  twofold: 

•  To  study  and  make  recom- 
mendations to  the  Court  on  matter? 
transmitted  to  the  committee  by  th< 
U.S.  Court  of  Appeals  for  the  Thirc 
Circuit. 

•  To  send  the  Court  ab  inith 
recommendations  on  any  matter: 
touching  on  judicial  administratior 
which  the  committee  deems  i 
appropriate  for  the  Court  to  con 
sider. 

In  a  letter  appointing  counsel  V 
the  committee,  Chief  Judge  Seit 
advised  them  that  the  Court  wa 
hopeful  that  the  committee  wour 
serve  as  a  vehicle  to  explore  th 
reaction  of  a  cross  section  of  th 
legal  profession  and  "to  constitut 
a  voice  to  communicate  concern 
to  the  Court." 

A.  O.  INSTALLS  MINI-COMPUTEI 
FILE  MANAGEMENT  SYSTEM 

On  March  2,  the  Administrativ 
Office  began  operation  of  a  Syj 
tern  5000  File  Management  Systei 
leased  from  INFOREX,  Inc.  Th 
mini-computer  system,  which  n 
quires  no  programming,  enable 
the  Administrative  Office  to  have 
new  computer  system  operatir 
approximately  two  months  fromtr 
time  that  the  initial  speedy  tri 
reporting  requirements  were  d 
fined  in  detail. 

The  System  5000  will   be  usd 


)rimarily  to  collect  data  required 
jnder  Titles  I  and  II  of  the  Speedy 
rrial  Act  of  1974.  All  criminal  and 
>robation  records  are  on-line  avail- 
ible  to  the  data  analysts  for  inquiry, 
jpdating,  and  processing. 

Through  daily  transaction  tapes, 
selected  data  is  passed  from  the 
Jystem  5000  to  the  A.O.'s  IBM  370 
or  extensive  speedy  trial  reporting 
(reparation  and  analysis.  The 
Criminal/Probation  master  file  on 
he  new  mini-computer  is  expected 
d  grow  to  nearly  200,000  records 
iy  the  end  of  the  current  fiscal  year. 

The  INFOREX  equipment  will 
Iso  be  utilized  for  capturing  and 
pdating  Pretrial  Services  Inter- 
iew  Data.  An  important  advantage 
if  the  system  is  its  flexibility.  The 
NFOREX  5000  will  be  able  to 
asily  accommodate  data  element 
hanges  and  output  report  changes 
Dr  both  the  Speedy  Trial  and  Pre- 
'ial  Services  systems.  In  addition, 
3Cords  will  be  accessible  for  con- 
tant,  real  time  inquiry.  j]f| 

STNE-FEDER4L 

The  Federal  Judicial  Center 
ndeavors  to  keep  abreast  of  all 
stivities  of  the  State-Federal  Judi- 
ial  Councils.  It  would  assist  Center 
ersonnel  in  responding  to  requests 
>r  information  on  Council  work  if 
jports  could  be  received  on  meet- 
igs,  subjects  discussed  and  how 
le  Councils  function. 
The  following  is  a  report  on  some 
Council  activities  received  since  the 
ist  column  was  published  in  The 
hird  Branch. 

Indiana.  At  the  St.  Paul  Con- 
erence  on  the  "Causes  of  Popular 
)issatisfaction  With  The  Adminis- 
ration  Of  Justice"  last  month,  Chief 
ustice  Richard  M.  Givan  of  Indiana 
eported  that  his  state  has  a  Com- 
nission  on  Competency  of  the  Bar. 
Serving  on  the  Commission  are 
hree  lawyers  and  three  appellate 
ourt  judges,  one  judge  from  the 
Supreme  Court  of  Indiana  and 
hree  from  the  federal  courts. 
Conferees  later  commented  this 
vas  appropriate  for  consideration 
it  meetings  of  State-Federal  Judi- 
cal Councils. 


Virginia.  At  the  last  meeting  of  the 
Virginia  State-Federal  Judicial 
Council,  the  members  discussed 
the  federal  Speedy  Trial  Act  of 
1974.  They  concluded  it  was  too 
early  to  distinguish  state  and  fed- 
eral problem  areas  but  that  it  would 
be  on  the  agenda  for  future  meet- 
ings in  the  event  problems  surface. 
Circuit  Executive  Samuel  Phillips 
reported  that  state  court  personnel 
had  attended  a  federally-sponsored 
seminar  on  management  and  cited 
it  as  a  splendid  example  of  state- 
federal  cooperation.  Other  subjects 
discussed  were  a  certification  sys- 
tem for  federal  questions  to  state 
courts  and  the  possibility  of  swear- 
ing in  new  Virginia  lawyers  at 
naturalization  ceremonies  to  be 
held  in  Charlottesville  next  July. 

Michigan.  Chief  Justice  Thomas 
G.  Kavanagh,  in  his  "State  of  the 
Judiciary"  report  to  the  joint  ses- 
sion of  the  Michigan  Legislature  in 
March  pointed  with  pride  to  signifi- 
cant improvements.  But  the  Chief 
Justice  also  pointed  out  problem 
areas,  one  of  which  was:  "Federal 
funds  to  law  enforcement  agencies 
and  the  increased  effectiveness  of 
those  agencies  have  resulted  in 
greater  numbers  of  people  being 
brought  into  the  courts.  The  effect 
on  the  courts  is  severe." 

New  Jersey.  Chief  Justice  Rich- 
ard J.  Hughes  of  the  New  Jersey  Su- 
preme Court  and  Chief  Judge 
Lawrence  A.  Whipple  of  the  U.S. 
District  Court  met  recently  to  avert 
a  controversy  over  attorney  dis- 
ciplinary procedures  in  the  state 
and  federal  courts  in  New  Jersey. 
Justice  Worrall  Mountain,  who  also 
attended  the  meeting,  later  said,  "I 
do  think  .  .  .  that  the  public  interest 
would  be  better  served  if . . .  the  state 
and  federal  courts  [would]  impose 
the  same  discipline.  I  find  no  affront 
to  either  sovereignty  by  this  ap- 
proach." Chief  Judge  Collins  Seitz 
(CA-3)  addressed  the  New  Jersey 
Bar  Association  in  March  on  this 
subject  and  a  copy  of  his  speech  is 
available  from  the  FJC  Information 
Service. 

South  Carolina.  Deputy  Attorney 
General  Harold  R.  Tyler,  Jr.,  former 
federal  judge  and  member  of  the 
FJC  Board,  presented  a  Law  Day 


address  at  the  annual  South  Caro- 
lina Bar  Association.  Also  featured 
at  the  Association's  meeting  was  a 
dinner  honoring  state  and  federal 
judges,  jlft 


COURTRAN  II  STARTS 
PILOT  OPERATION 

The  Center  has  installed  38 
COURTRAN  terminals  in  six  district 
courts  and  one  court  of  appeals. 
These  terminals  are  linked  through 
telecommunication  lines  to  a 
COURTRAN  computer  located  in 
the  U.S.  District  Court  for  the 
District  of  Columbia  and  give  each 
pilot  court  all  the  capability  of  a 
large  computer  without  the  accom- 
panying headaches.  The  pilot 
courts  are  now  creating  initial  files — 
called  data  bases  in  computer 
jargon— which  will  be  the  basis  for 
providing  full  docket  information 
within  several  months  for  criminal 
cases,  and  in  the  Fall  for  civil  cases. 
Work  is  also  proceeding  on  develop- 
ment of  a  system  for  appellate 
courts. 

Additional  terminals  are  on  order, 
but  installation  will  not  be  made  in 
other  courts  until  sufficient  experi- 
ence and  program  "debugging"  is 
achieved  via  pilot  court  operation.  It 
is  anticipated  that  terminals  will  be 
provided  for  approximately  thirty 
districts  during  calendar  year  1977. 
The  six  pilot  districts  are  Central 
District  of  California,  Northern  Dis- 
trict of  California,  District  of 
Columbia,  Northern  District  of 
Illinois,  Eastern  District  of  Michigan 
and  Southern  District  of  New  York. 
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ADMINISTRATIVE  OFFICE 

RELEASES  ANNUAL 

WIRETAPPING  REPORT 

Earlier  this  month  the  Adminis- 
trative Office  issued  its  annual 
report  on  applications  for  orders 
authorizing  or  approving  the  inter- 
ception of  wire  or  oral  communica- 
tions for  the  period  January  1  to 
December  31,  1975. 

According  to  the  report,  704 
applications  for  orders  were  made 
to  state  and  federal  judges  and 
three  of  these  applications  were 
denied  by  state  judges,  one  each  in 
Connecticut,  Maryland  and  New 
York.  Of  the  701  applications  grant- 
ed, 108  were  granted  by  federal 
judges  and  593  by  state  judges. 

There  were  192  orders  authorized 
by  state  judges  in  New  York  in  1975 
compared  to  305  in  1974,  a  decline 
of  37%.  In  New  Jersey,  state  judges 
signed  196  orders  which  account 
for  33%  of  all  state  orders  signed. 
Interceptions  authorized  and  ap- 
proved in  the  states  of  Florida, 
Maryland,  New  Jersey  and  New 
York  represented  84%  of  all  wiretap 
authorizations  during  1975. 

There  was  a  4%  decrease  in  the 
total  number  of  wiretap  orders 
authorized,  728  in  1974  compared 
to  701  in  1975.  Federal  orders 
declined  by  11%  from  121  in  1974  to 
108  in  1975  while  state  authoriza- 
tions decreased  by  2%  from  607  in 
1974  to  593  in  1975. 

There  were  408  authorizations, 
comprising  58%  of  the  total,  where 
gambling  was  the  most  serious 
offense.  In  178  authorizations,  drug 
offenses  were  under  investigation 
while  16  applications  specified 
homicide  or  assault  as  the  major 
offenses. 

The  highest  reported  cost  for  a 
federal  wiretap  was  $66,879  for  a 
telephone  wiretap  in  the  Northern 
District  of  California  while  the 
highest  cost  for  a  state  wiretap  was 
$89,285  for  an  investigation  con- 
ducted in  New  York  City.  The 
average  cost  for  the  671  intercept 
orders  for  which  a  cost  figure  was 
reported  was  $6,970. 

During  1975  there  were  1,915 
arrests  and  2,129  convictions  re- 
ported as  a  result  of  authorized 
wiretaps  completed  in  prior  years. 


ADMINISTRATION  SUPPORTS 

FEDERAL  SENTENCING 

COMMISSION;  ELIMINATING  OF 

FEDERAL  PAROLE  SYSTEM 

In  an  address  to  the  Creighton 
University  Law  School  recently, 
Deputy  Attorney  General  Harold  R. 
Tyler  clearly  outlined  the  position  of 
the  Administration  regarding  the 
creation  of  a  Federal  Sentencing 
Commission  and  the  abolition  of 
the  Federal  Parole  System. 

Sen.  Kennedy  and  Rep.  Rodino 
have  introduced  legislation  which 
would  create  a  Federal  Sentencing 
Commission  and  thus  the  remarks 
of  the  Deputy  Attorney  General  are 
especially  significant  since  they 
indicate  that  the  Administration 
supports  not  only  the  creation  of 
the  Sentencing  Commission  but  the 
complete  abolition  of  the  Federal 
Parole  System. 

Deputy  Attorney  General  Tyler 
said  that  the  sentencing  guidelines 
would  satisfy  two  goals: 

"The  guidelines  would  increase 
the  certainty  of  punishment  for 
categories  of  offenders  and  pub- 
lic offenses.  Two,  the  guidelines 
would  eliminate  the  irrational 
disparity  which  many,  including 
myself,  believe  exists  in  the 
present  federal  criminal  justice 
system." 

If  a  federal  district  judge  imposed 
a  sentence  above  the  so-called 
guideline  sentence  the  defendant 
would  be  able  to  appeal  to  a  U.S. 
Court  of  Appeals  while,  if  the 
sentence  imposed  was  lower  than 
the  guideline  sentence  the  govern- 
ment would  have  the  right  to  ap- 
peal. Former  Judge  Tyler  said 
judges,  among  others,  may  be  at 
least  initially  opposed  to  the  sen- 
tencing idea  and  said  that  when  he 
was  on  the  bench  he  would  not 
have  been  particularly  anxious  to 
have  outsiders  tell  him  how  to 
impose  sentences. 

However,  he  said,  "The  interests 
of  candor  and  fairness  in  our 
criminal  system,  as  well  as  im- 
proved deterrence  to  criminal  be- 
havior from  more  predictable  sen- 
tencing outweighs  any  of  these 
concerns  that  those  of  us  used  to 
the  old  way  of  doing  things  might  at 
first  despair." 


©ufletfii 

A  bill  delaying  the  effective 
date  of  the  proposed  amend- 
ments to  the  Federal  Rules  of 
Criminal  Procedure  and  the 
rules  relating  to  Habeas  Cor- 
pus and  §2255  proceedings, 
H.R.  13899,  has  been  introduc- 
ed by  Congressman  Hungate 
following  action  by  the  Sub- 
committee on  Criminal  Justice 
of  the  House  Judiciary  Com- 
mittee. If  enacted,  this  bill 
would  postpone  the  effective 
date  until  August  1,  1977. 


CA-2  HOLDS  COURTROOM- 
CLASSROOM  PROGRAM 

Five  New  York  City  Metropolitat 

area  high  schools  participated  in  i 

one  week  educational  experieno 

recently  designed  to  give  the  stu 

dents  insight  into  the  judicial  pre 

cess  by  allowing  them  access  to  th 

same  raw  materials  available  to  th 

judges  and  asking  them  to  prepar 

a  reasoned  judicial  opinion  in  th 

case.   They   then   could   compar 

their  "decision"  with  the  actus 

decision  handed  down  by  the  cour 

Each  class  was  sent  copies  of  th 

briefs  prepared  by  the  attorneys  a 

well  as  the  record  of  the  lower  cou 

proceedings.  In  addition,  the 

received  copies  of  relevant  statute 

and  decisions  in  the  two  key  case 

cited  in  the  briefs.  An  official  of  th 

Court    of   Appeals   Clerk's   Offic 

helped    prepare    two    memoranc 

explaining  how  the  case  came  1 

the  Court  of  Appeals  and  definir 

the  legal  issues  and  terms  whic 

might  have  been  difficult  to  unde 

stand. 

Following  the  oral  arguments,  tl 
students  had  an  opportunity 
question  at  length  the  attorne 
representing  both  sides.  Thn 
weeks  later  they  returned  to  tl 
Court  of  Appeals  courtroom  ai 
discussed  their  opinions  and  coi 
pared  them  with  the  opinion  of  t 
Court.  The  discussion  was  led 
Circuit  Executive  Robert  D.  Lipscr 
with  the  assistance  of  the  attorne 
who  had  argued  the  case. 
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The  following  publications  are  listed  for 
iformation  only.  However,  those  in  boldface 
re  available  from  the  FJC  Information 
iervice.) 

•  An  Introduction  to  the  Federal 
>robation  System,  Federal  Judicial 
Center,  1976. 

•  The  Judicial  Process;  Read- 
ngs,  Materials  and  Cases.  Ruggero 
I.  Aldisert.  West,  1976. 

•  A  Part-Time  Clerkship  Pro- 
iram  in  Federal  Courts  for  Law 
Students.  Jack  B.  Weinstein  and 
Villiam  B.  Bonvillian.  68  F.R.D.  265- 
0  (1976). 

•  A  Report  to  the  Judicial  Coun- 
il  on  the  Language  Needs  of  Non- 
inglish  Speaking  Persons  in  Rela- 
ion  to  the  State's  Justice  System, 
'hase  I  Report:  Analysis  of  lan- 
uage  Needs  and  Problems.  Arthur 
oung  &  Co.,  January  1976. 

•  Sentencing  Councils:  a  Study 
f  Sentence  Disparity  and  its  Re- 
uction.  Shari  Seidman  Diamond 
nd  Hans  Zeisel.  43  U.  Chi.  L.  Rev. 
09-49  (Fall  1975). 

•  Views  from  the  Lower  Court:  A 
rial  Judge  Swings  at  Appellate 
roblems.  Alvin  B.  Rubin.  XXIII  La. 
t.J.  247-61  (March  1976). 

•  White-Collar  Justice;  a  BNA 
pedal  Report  on  White-Collar 
;rime.  44  #40  U.S.L.W.  (April  13, 
976). 


EDUCATION  IN  JUDICIAL 

ADMINISTRATION 

COMMITTEE  MEETS  AT  FJC 


Dorothy  Nelson,  Dean  of  the 
Jniversity  of  Southern  California 
aw  School,  and  Chairman  of  the 
^BA  Committee  on  Education  in 
ludicial  Administration,  called  a 
neeting  recently  to  continue  dis- 
:ussions  on  how  the  law  schools 
;an  best  meet  their  responsibilities 
o  the  legal  profession.  Invited,  in 
addition  to  committee  members, 
'ere  law  professors  who  were  in 


Washington  attending  the  annual 
meeting  of  the  Association  of 
American  Law  Schools. 

Formed  in  1973  and  cosponsored 
by  the  FJC  and  the  American  Bar 
Association,  the  committee  has 
studied  and  discussed  teaching 
methods  and  materials  to  determine 
which  are  the  most  effective.  The 
AALS,  sharing  an  interest  and 
concern  in  this  area,  is  represented 
on  the  committee  by  Professors 
Maurice  Rosenberg  of  Columbia 
University  Law  School  and  Edward 
Barrett,  Jr.  of  the  University  of 
California  Law  School. 

Opening  remarks  were  made  by 
Mr.  Justice  Clark  (Supreme  Court, 
retired)  who  identified  some  of  the 
problems  of  the  courts,  and  how  the 
professors  and  ultimately  their 
students  might  assist  the  judiciary 
through  a  better  knowledge  of  how 
the  courts  function.  The  Justice 
concluded  his  remarks  with  the 
admonition  that  the  professors 
should  be  aware  of  their  responsibil- 
ities since,  "The  law  schools  are  the 
genius  of  our  society." 

Professor  Maurice  Rosenberg 
addressed  the  gathering  and  put 
forth  some  provocative  thoughts. 
He  questioned  the  adversary  pro- 
cess itself,  the  best  procedure  for 
getting  the  truth  and  fair  judicial 
process.  The  system  can  work 
better,  he  pointed  out,  if  law  school 
graduates  understand  how  the  jury 
system  works,  how  the  appellate 
process  operates,  and  how  related 
tribunals  function  outside  the  arena 
of  the  courts. 

The  concluding  speaker  was 
Professor  Edward  Barrett,  Jr.  He 
saw  as  one  of  the  deficiencies  of  the 
present  legal  education  system  a 
lack  of  information  on  the  courts, 
particularly  statistics  on  the  ad- 
ministration of  justice.  Much  of  the 
statistical  data,  he  pointed  out,  is 
prepared  for  primarily  budgetary 
reasons.  Law  schools,  he  con- 
tinued, tend  to  focus  only  on  the 
part  the  judge  plays  in  deciding  the 
case;  there  is  seldom,  for  example, 
discussion  about  legislation— how 
and  why  the  law  being  interpreted 


became  a  statute.  Professor  Barrett 
feels  there  is  insufficient  textural 
information  being  used  in  the  law 
schools  on  how  cases  move  through 
the  system.  He  concluded  his 
remarks  by  saying  that  students 
need  to  be  "sensitized"  to  the  issues 
and  problems  in  judicial  administra- 
tion, incuding  the  cost  of  litigation 
and  the  impact  a  case  has  on  the 
system  when  a  lawyer  files  it.  A 
general  discussion  followed  during 
which  these  thoughts  emerged: 

•  Law  students  should  have  more 
information  on  how  the  judicial 
system  functions  from  the  time  the 
case  is  discussed  with  a  client  until 
it  is  finally  disposed  of. 

•  Law  professors  should  be  more 
aware  of  gaps  in  the  education  of 
law  students;  the  end  product— the 
graduate — should  be  the  result  of 
synergistic  efforts  by  all  related 
individuals  and  institutions. 

•  Whether  a  law  school  is  meet- 
ing its  responsibilities  depends  on 
whether  the  professors  combine 
their  teaching  to  bring  about  not 
only  a  knowledge  of  law,  but  a 
perspective  on  the  whole  system, 
and  they  should  encourage  an 
inquisitive  approach  to  the  law 
which  will  prompt  such  questions 
as:  Are  present  procedures  for 
disposing  of  cases  the  best  avail- 
able? Often  procedures  are  fol- 
lowed blindly  when  better  methods 
could  easily  be  adopted.  Should  our 
methods  of  selecting  judges  in  this 
country  be  changed? 

•  The  practice  of  law  is  not  all 
syllogistic  reasoning;  the  practical 
mechanics  are  a  vital  part  of  the 
process. 

•  If  a  question  arises  as  to 
whether  certain  types  of  cases 
should  be  handled  outside  the 
courts  arena,  a  question  should  be 
asked:  will  this  only  cause  delay  and 
subsequently  create  a  "boomerang" 
reaction,  bringing  the  issue  back  to 
the  court?  j|FJ| 
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Query:  Are  you  getting  your  copy  of 
The  Third  Branch  regularly?  If  you 
have  changed  your  address,  please 
advise  the  editor  promptly. 


Appointments 

Gerard  L.  Goettel,  U.S.  District 
Judge,  S.D.N.Y.,  April  7 

Charles  S.  Haight,  Jr.,  U.S.  District 
Judge,  S.D.N.Y.,  May  3 

John  M.  Manos,  U.S.  District  Judge, 
N.D.  Ohio,  April  9 


Confirmations 

Harlington  Wood,  Jr.  U.S.  Circuit 

Judge,  7th  Cir.,  May  6 
Phil  M.  McNagny,  Jr.,  U.S.  District 

Judge,  N.D.  Ind.,  May  6 
Charles  Schwartz,  Jr.,  U.  S.  District 

Judge,  E.D.  La.,  May  6 
Morey  L.  Sear,  U.S.  District  Judge, 

E.D.  La.,  May  6 
George  C.  Pratt,  U.S.  District  Judge, 

E.D.N.Y.,  May  6 
Ross  N.   Sterling,  U.S.   District 

Judge,  S.D.  Tex.,  May  6 
Robert  M.  Takasugi,  U.S.  District 

Judge,  CD.  Ca.,  May  6 
Ralph    B.    Guy,   Jr.,    U.S.    District 

Judge,  E.D.  Mich.,  May  11 
Laughlin   E.  Waters,  U.S.   District 

Judge,  CD.  Ca.,  May  11 
Maurice  B.  Cohill,  Jr.,  U.S.  District 

Judge,  W.D.  Pa.,  May  18 

Nominations 

John  P.  Crowley,  U.S.  District 
Judge,  N.D.  III.,  May  18 

James  C  Hill,  U.S.  Circuit  Judge, 
5th  Cir.,  May  4 

Richard  A.  Revell,  U.S.  District 
Judge,  W.D.  Ky.,  April  26 


8 

Resignations 

Richard  H.  Levet,  U.S.  Senior  Dis- 
trict Judge,  S.D.N.Y.,  May  3 

Ralph  F.  Scalera,  U.S.  District 
Judge,  W.D.  Pa.,  May  1 

Deaths 

Walter  A.  Gordon,  Judge,  (re- 
signed) District  Court  of  the 
Virgin  Islands,  April  2 

David  John  Wilson,  Senior  Judge, 
U.S.  Customs  Court,  April  23 

calendar 

June  11-12  Judicial  Conference 
Appellate  Rules  Committee, 
Boulder,  Colo. 

June  11-12  Judicial  Conference 
Subcommittees  on  Federal 
Jurisdiction  and  Judicial  Im- 
provements, Bar  Harbor,  Me. 

June  14-19  Seminar  for  Newly 
Appointed  Bankruptcy  Judges 
Washington,  D.C. 

June  23-25  Judicial  Conference 
Criminal  Justice  Act  Commit- 
tee, Jackson  Hole,  Wyo. 

June  26  Judicial  Conference  Sub- 
committee on  Supporting  Per- 
sonnel, Hot  Springs,  Ark. 

June  27-30  Fourth  Circuit  Judicial 
Conference,  White  Sulphur 
Springs,  W.  Va. 

June  27-30  Joint  Judicial  Con- 
ference of  the  Eighth  and 
Tenth  Judicial  Circuits,  Hot 
Springs,  Ark. 


June  30-July  1  Workshop  for  Dij 
trict  Judges  (8th  &  10th  Cir- 
cuits), Hot  Springs,  Ark. 
July  12  Judicial  Conference  Bank- 
ruptcy Committee,  Denver,! 
Colo. 

July  12-13  Judicial  Conference 
Probation  Committee,  Mar- 
tha's Vineyard,  Mass. 

July  13-16  Instructional  Technol- 
ogy Workshop  for  Probation 
Officers,  Denver,  Colo. 

July  15-17  Judicial  Conference 
Committee  on  Administration 
of  the  Criminal  Law,  San 
Francisco,  Ca. 

July  19-20  Judicial  Conference 
Jury  Committee,  Sun  Valley 
Ida. 

July  25-27  Ninth  Circuit  Judicial 
Conference,  Spokane,  Wash. 

July  27-29  Judicial  Conference 
Review  Committee,  Jacksor 
Hole,  Wyo. 

July  28-29  Judicial  Conference 
Judicial  Activities  Committee 
Jackson  Hole,  Wyo. 

July  30  Judicial  Conference  Join 
Committee  on  Code  of  Judi 
cial  Conduct,  Jackson  Hole 
Wyo. 

Sept  13-18  Seminar  for  Newh 
Appointed  District  Judges 
Washington,  D.C. 

Sept.  26-28  Conference  of  Metro 
politan  Chief  Judges,  Nev 
Orleans,  La. 

Oct.  27-30  Conference  for  Federa 
Appellate  Judges,  Phoeni) 
Ariz. 
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:IRST  REPORT  ON  DISTRICT  COURT 
STUDIES  PROJECT  ISSUED 


An  interim  report  on  the  Federal  Judicial  Center's  District  Court  Studies 
roject  was  issued  this  month. 

Although  several  reports  on  individual  courts  have  been  published,  this 
i  the  first  report  which  summarizes  overall  findings  from  the  five  metro- 
olitan  courts  studied  to  date. 


The  project  is  designed  to  obtain 
erspective  on  the  factors  which 
etermine  exactly  why  some  courts 
re  more  productive  than  others. 

The  following  factors  primarily 
istinguished  the  fast  and/or  highly 
roductive  courts  from  the  others: 

1.  They  have  an  automatic  pro- 
cedure that  assures  in  every 
civil  case  that  discovery  be- 
gins quickly,  is  completed 
within  a  reasonable  time,  and 
is  followed  by  a  prompt  trial  if 
necessary.  These  procedures 
are  automatic  because  they 
are  invoked  at  the  start  of 
every  case,  subject  only  to  a 
small  number  of  exceptions. 

Although  all  of  the  courts 
visited  have  procedures  which 
are  designed  to  accomplish 
these  goals,  most  do  not  a- 
chieve  early  and  effective  con- 
trol. In  slow  courts,  much  of 
the  time  during  which  a  typical 
case  is  pending,  either  is 
unused  or  is  in  violation  of  the 
time  limits  set  by  the  Federal 
Rules  of  Civil  Procedure. 

2.  They  utilized  procedures 
which  either  minimize  or  eli- 
minate judge  time  during  the 
early  stages  of  the  case  until 


discovery  is  completed.  Doc- 
ket control,  contact  with  at- 
torneys, and  most  conferences 
are  delegated,  generally  to  the 
courtroom  deputy  clerk  or  a 
magistrate.  The  time  of  the 
judge  is  used  only  when  he  is 
absolutely  indispensable  in 
resolving  preliminary  matters, 
handling  dispositive  motions, 
or  planning  the  preparation  of 
an  exceptionally  complex 
case. 

3.  The  role  of  the  courts  in 
settlement  is  minimized. 
Judges  are  highly  selective  in 
initiating  settlement  negotia- 
tions and  normally  do  so  only 
when  a  case  is  ready  for  trial  or 
almost  ready. 

4.  A  minimum  of  written  opinions 
are  prepared  and  published. 

5.  All  proceedings  that  do  not 
specifically  require  that  they 
be  held  in  chambers  are  held 
in  open  court. 

During  the  course  of  the  visits  to 
the  five  district  courts,  several 
judges  expressed  their  concern  that 
efforts  to  improve  the  speed  and 
efficiency    of    the   federal    district 

(See  REPORT  page  3) 


FJC  RESEARCH  DIVISION 
PREPARES  REPORT  ON 
LITIGATION  PRIORITIES 

In  response  to  the  request  of 
Judge  William  C.  O'Kelley  (N.D. 
Ga.)  who  asked  the  Center  for  a  list 
of  priorities  for  handling  litigation 
in  the  trial  courts,  the  Federal 
Judicial  Center's  Research  Division 
assembled  a  compilation  of  priority 
directives  contained  in  a  wide  range 
of  federal  laws. 

This  research  was  aided  by  a 
computerized  legal  research  ser- 
vice which  is  currently  being  evalu- 
ated by  the  Federal  Judicial  Center 
in  several  federal  courts. 

The  U.S.  Code  was  searched  for 
sections  where  the  expediting  of 
matters  was  called  for,  these  cita- 
tions were  examined,  and  the  listing 
for  priorities  was  developed. 

This  list  was  then  circulated  to 
the  General  Counsel  of  the  Admin- 
istrative Office,  the  Legal  Counsel 
of  the  Justice  Department  and 
others  for  comments  and  additions. 

The  report,  entitled  "Priorities  for 
the  Handling  of  Litigation  in  the 
United  States  District  Courts", 
contains  29  Acts  and  U.S.  Code 
Sections  that  call  for  special  hand- 
ling of  certain  types  of  cases.  A 
brief  discussion  of  each  is  included 
along  with  the  expediting  language. 

The  U.S.  Code  contains  no  gen- 
eral rule  tor  the  ordering  of  priority 
litigation;  there  are  no  priorities 
among  the  priorities  established  in 
the  Code. 

However,  the  language  of  the 
various   provisions  appears  to  in- 

(See  PRIORITIES  page  3) 
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Chief  Judges  Bazelon,  Fairchild  and  Brown  Present  State  of  the  Circuit  Messages 


Chief  Judge  David  L.  Bazelon  (CA-DC)  Chief  Judge  Thomas  E.  Fairchild  (CA-7) 


In  his  opening  remarks  to  the 
Judicial  Conference  for  the  District 
of  Columbia,  Chief  Judge  David  L. 
Bazelon  said  that  when  he  joined  the 
court  in  1949  there  were  390  cases 
pending  and  9  judges  on  the  District 
of  Columbia  Court  of  Appeals. 
However,  at  the  end  of  last  year 
there  were  still  only  9  judges  on  the 
court,  but  there  were  now  1,323 
pending  cases.  In  his  first  year  on 
the  court,  434  appeals  were  doc- 
keted while  last  year  there  were 
1,113  cases  docketed. 

Chief  Judge  Bazelon  said  the 
judges  of  the  Court  of  Appeals  had 
hoped  that  the  court  reorganization 
act  would  provide  some  relief  and 
perhaps  reduce  the  tremendous 
caseload  on  the  District  Court  as 
well  as  the  Court  of  Appeals.  This 
has  not  happened.  He  recently  sent 
a  letter  to  the  Judicial  Conference 
Subcommittee  on  Judicial  Statistics 
requesting  three  additional  judge- 
ships for  his  Court. 

From  1972-1975  the  number  of 
criminal  and  private  civil  cases  filed 
in  the  Court  of  Appeals  has  been 
more  than  halved.  But,  during  the 
same  period  of  time,  the  number  of 
agency  cases  and  civil  actions 
involving  the  U.S.  has  almost  doub- 
led, so  that  the  total  drop  in  filings 
was  almost  negligible. 

(See  BAZELON  page  7) 


In  his  address  to  the  Annual 
Judicial  Conference  of  the  Seventh 
Circuit,  Chief  Judge  Thomas  E. 
Fairchild  emphasized  that  the  Dis- 
trict Courts  and  the  Circuit  Courts 
must  have  additional  judges  if  they 
are  to  maintain  the  quality  of  justice 
expected  by  the  public. 

The  Chief  Judge  said  that  while 
criminal  cases  have  decreased  from 
the  previous  year,  bankruptcies 
were  up  by  about  5,500  and  civil 
filings  by  773,  representing  a  10 
percent  increase. 

"In  view  of  the  requirements  of 
the  Speedy  Trial  Act  in  criminal 
cases,  it  is  hard  to  see  where  civil 
cases  are  going  to  be  disposed  of, 
let  alone  at  a  larger  number.  There 
are  many  things  which  can  be  done 
to  improve  judicial  efficiency,  but 
there  is  a  limit  to  the  number  of 
increased  case  terminations  which 
can  be  obtained  by  changes  in 
judicial  procedures  without  ap- 
pointing new  judges  to  handle  the 
increased  filings." 

He  said  that  although  filings  have 
increased  the  Seventh  Circuit  Court 
of  Appeals  has  not  departed  from 
its  emphasis  on  oral  argument  in 
almost  all  cases. 

He  pointed  out  that  while  the 
Senate  has  approved  the  ninth 
judgeship  for  the  Seventh  Circuit 

(See  FAIRCHILD  page  7) 


Chief  Judge  John  R.  Brown  (CA-5) 

Chief  Judge  John  R.  Brown  (CA 
5)  in  his  report  on  the  state  of  th 
federal  judiciary,  delivered  recentl 
described  the  tremendous  growt 
in  litigation  in  this  large  Circuit  an 
outlined  ways  in  which  the  probler 
can  be  attacked.  Here  are  a  few  c 
the  highlights  of  his  remarks: 

•  The  Judges  of  the  Fifth  Circu 
have  the  most  work,  turn  out  th 
most  production  and  have  th 
problems  [characteristic]  of  th 
whole  federal  judiciary. 

•  This  workload,  disproportion 
ate  to  the  relative  population  pe 
centages  in  the  nation,  include 
many  types  of  cases  of  a  demandir 
time-consuming  nature  likewis 
disproportionate  on  a  nation; 
basis. 

•  Despite  this  ever-increasin 
almost  exponential  increase  i 
incoming  business,  the  output  i 
these  dedicated  hard-workin 
judges  has  continued  to  increa? 
even  more  spectacularly.  Were  it  ni 
so,  we  would  be  in  a  much  wor; 
position  than  we  now  are. 

•  The  increase  in  new  bus 
ness,  especially  in  some  of  the  larc 
metropolitan  district  courts,  is  nc 
at  and  will  soon  exceed  the  physic 
capabilities  of  the  judges,  no  matt 
how  conscientious  or  vigorous  th( 
may  be. 

(See  BROWN  page  i 


REPORT  from  page  1) 
ourts  might  lead  to  diminution  of 
le  quality  of  justice  rendered. 
Since  this  possibility  is  a  matter 
if  great  concern  to  the  Federal 
udicial  Center,  the  Project's  re- 
earchers  attempted  to  determine 
s  precisely  as  possible  the  dangers 
/hich  the  judges  envisioned  as  well 
s  the  degree  to  which  undesirable 
rocedures  were  characteristic  of 
ie  courts  using  approaches  noted 
bove. 

I  Since  it  would  be  almost  impos- 
ible,  if  not  presumptuous,  to 
valuate  comprehensively  the  qual- 
y  of  justice  in  these  courts,  the 
jsearchers  addressed  this  issue 
arrowly. 

(See  REPORT  page  6) 

'RIORITIES  from  page  1) 

icate  various  degrees  of  urgencies 
om  which  categories  can  be 
eveloped.  In  addition,  the  subject 
matter  or  type  of  case  may  be 
'ouped  into  useful  categories. 
For  civil  cases,  the  Research 
ivision  subdivided  the  cases  into 
assifications: 

1.  Cases  that  are  simply  to  be 
<pedited. 

2.  Cases  that  are  to  be  made  a 
eferred  cause  on  the  docket  or  to 
ke  precedence  over  other  pend- 
g  matters. 

3.  In  certain  actions,  the  Attorney 
jneral  may  file  a  certificate  with 
e  court  stating  that  the  subject 
ise  is  of  general  public  impor- 
nce;  such  cases  are  to  be  handled 
:peditiously. 

This  category  contains  proceed- 
gs    instituted    under    the    Three 
idge  Court  Act  and  cases  brought 
ider  certain  civil  rights  statutes. 
For  criminal  cases,  the  Research 
vision  listed  four  items  within  this 
tegory,  ranging  from  the  general 
andate  of  Rule  50  to  give  pre- 
sence to  criminal  matters  to  the 
'ecific  time   requirements   called 
:r  under  the  Speedy  Trial  Act. 
While  these  categorizations  are 
;eful   for  the   purposes  of  the 
•'deral  Judicial  Center's  research, 
1  is   not    offered    as   a   definitive 
Jtement  of  the  ordering  of  prior- 
bs. 


The  Federal  Judicial  Center's  Re- 
search Division  in  attempting  to 
establish  priorities  for  the  handling 
of  litigation  in  federal  district  courts 
found  that  there  are  a  number  of 
statutes,  many  of  them  recently 
passed  by  Congress,  which  call  for 
priority  handling  of  litigation  which 
may  arise  as  a  result  of  the  statute. 
However,  Congress  did  not  set  any 
specific  priorities  among  the  prior- 
ity cases  and,  as  a  result,  it  is  quite 
possible  that  a  judge  may  be  faced 
with  a  situation  in  which  he  has 
several  cases  on  his  docket  with 
identical  priority  language  requir- 
ing that  they  be  tried  as  soon  as 
possible. 

It  may  be  that  Congress  is  not 
completely  aware  of  the  numerous 
laws  which  it  has  enacted  calling 
for  priority  handling  of  any  litiga- 
tion which  should  arise  as  a  result 
of  the  enactment  of  a  specific  law. 

(The  Federal  Judicial  Center  has 
exhausted  its  supply  of  copies  of 
this  research  report  and,  at  the 
present  time,  comments  and  sug- 
gestions are  being  solicited  from 
members  of  the  judiciary  to  whom 
the  report  was  distributed.  A  sec- 
ond edition  of  the  report  will  then 
be  prepared  after  all  of  the  com- 
ments have  been  received.) 

NEW  LIMITATIONS  PLACED 
ON  RECEIPT  OF  HONORARIUMS 

The  provisions  of  the  Federal 
Election  Campaign  Act  of  1974, 
which  restrict  federal  employees, 
including  federal  judges,  from  re- 
ceiving what  Congress  deems 
excessive  honorariums  have  been 
significantly  altered  by  the  recent 
amendments  to  that  Act  (P.L.  94- 
283).  The  prior  provision,  18  U.S.C. 
§616,  has  been  repealed.  The  new 
provision,  2  U.S.C.  §441  i,  provides 
for  higher  dollar  limitations. 

The  act  now  bars  the  receipt  of  an 
individual  honorarium  of  more  than 
$2,000,  rather  than  $1 ,000,  and  bars 
the  receipt  of  a  year's  aggregate  of 
honorariums  over  $25,000,  as  op- 
posed to  $15,000.  As  before,  those 
figures  are  exclusive  of  amounts 
accepted  for  actual  travel  and 
subsistence  expenses,  but  those 
exclusions  include  expenses  of  not 
only  the  person,  but  also  his  spouse 


or  aide,  excluding  amounts  paid  for 
agent's  fees  or  commission. 

Unlike  §616,  which  provides  crim- 
inal penalties  for  violations  of  the 
honorarium  section,  the  new 
honorarium  section  contains  only 
civil  sanctions.  There  is  some  doubt 
as  to  the  application  of  the  Act's 
civil  sanctions  to  honorariums.  It  is 
the  informal  opinion  of  David  An- 
derson, an  attorney  with  the  Feder- 
al Election  Commission,  that  an 
acceptance  of  an  excessive  honor- 
arium is  subject  to  a  civil  fine  of 
$5,000,  $10,000  if  the  violation  is 
knowing  and  willful. 

As  previously  noted  in  The  Third 
Branch  (Vol.  8  No.  2  February 
1976),  there  are  some  exceptions  to 
the  coverage  of  the  restrictions  on 
honorariums.  For  example,  certain 
royalties,  awards,  and  gifts  are 
outside  the  coverage  of  the  section, 
as  are  stipends,  that  is  payments  for 
services  on  a  continuing  basis.  The 
Federal  Election  Commission's 
Regulations  contain  an  enumera- 
tion of  the  intended  meaning  and 
scope  of  the  section's  terms. 


FJC  SUBSTITUTES  COMPUTER 
FOR  MAIL  DELIVERY 

In  an  unusual  application  of  the 
Federal  Judicial  Center's  COUR- 
TRAN  system,  the  initial  manuals 
which  explain  how  to  use  the 
computer  terminals  and  build  the 
necessary  data  bases  are  now 
being  delivered  to  the  six-pilot 
district  courts  directly  through  the 
computer  system. 

By  putting  the  entire  text  of  the 
user  manuals  into  the  system, 
operators  in  the  six-pilot  district 
courts  can  receive  a  complete 
manual  through  the  computer. 

Since  these  manuals  have  only 
recently  been  developed,  they  are 
subject  to  frequent  change.  How- 
ever, now  that  they  are  stored  in  the 
computer,  the  Center  can  make 
changes  to  the  manuals  by  merely 
editing  the  text  on  the  computer 
and  then  notifying  the  pilot  district 
courts,  via  a  message  to  their 
computer  terminal  that  a  change 
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(DELIVERY  from  page  3) 

has  been  made.  The  pilot  districts 
may  then  have  the  new  version 
printed  at  a  local  terminal  and 
reproduce  as  many  copies  as  ne- 
cessary. 

By  having  the  manuals  in  the 
computer  system,  the  Center  will  be 
able  to  speed  the  transmission  of 
manual  changes  and  keep  the  pilot 
districts  current  without  using  mail 
delivery. 

This  experimental  use  of  tech- 
nology to,  in  effect,  substitute  a 
computer  network  for  mail  delivery, 
has  significant  future  potential.  For 
example,  information  which  is  now 
printed  and  mailed  to  various 
members  of  the  federal  judiciary 
could,  in  the  future,  be  put  into  the 
computer  and  received  by  the 
appropriate  recipient  immediately 
or  whenever  he  desired.  However, 
recipients  who  do  not  wish  to  re- 
ceive the  information  merely  need 
not  push  the  button. 


HOUSE  JUDICIARY 

SUBCOMMITTEE  HOLDS 

HEARING  ON  NEW  JUDGESHIPS 

The  House  Judiciary  Subcommit- 
tee on  Monopolies  and  Commercial 
Law  continued  hearings  June  10  on 
bills  which  would  create  at  least  45 
additional  district  judgeships. 

The  Judgeship  Bill,  S.  286,  pas- 
sed the  Senate  last  month.  (See  The 
Third  Branch,  October  1975.) 

The  sole  witness  was  American 
Bar  Association  President  Law- 
rence E.  Walsh  who  was  questioned 
at  length  by  Congressmen  Peter  W. 
Rodino,  Jr.,  Chairman  of  the  House 
Judiciary  Committee,  John  F.  Sei- 
berling,  Robert  McClory,  and  Ed- 
ward Hutchinson  for  over  two 
hours.  Former  District  Court  Judge 
Walsh  submitted  his  formal  remarks 
for  the  record  and  then  responded 
to  a  wide  range  of  questions  from 
the  Congressmen. 

"I  wonder  if  we  aren't  going  to 
reach  the  point  where  the  answer  is 
not  just  adding  new  judges?"  Chair- 
man Rodino  asked. 

President  Walsh  replied  that  "the 
need    for   these   judges   is   crystal 


clear"  and  asked  the  committee  to 
put  aside  political  considerations 
even  though  it  is  an  election  year. 
Chairman  Rodino  said  that  it 
might  be  possible  to  enact  the 
legislation  during  the  current  ses- 
sion following  subsequent  hearings 
later  this  session  but  make  the 
effective  date  next  January  21.  This 
would  allow  a  great  deal  of  the 
preliminary  judicial  selection  to  be 
accomplished  during  the  remainder 
of  the  summer  and  fall  and  give  the 
new  Administration  [Republican  or 
Democrat  ]  a  pool  of  already  pre- 
selected candidates  from  which 
new  judges  could  be  nominated. 

In  his  off-the-cuff  remarks  to  the 
Subcommittee,  President  Walsh 
said  that  federal  litigation  is  ex- 
panding considerably  and  that  be- 
tween 1966  and  1975  there  had 
been  a  146%  increase  in  the  number 
of  appeals  while  there  had  only 
been  a  24%  increase  in  the  number 
of  judges  on  the  courts  of  appeals. 
District  courts  had  experienced  a 
similar  growth  in  their  caseload 
from  100,000  to  160,000,  or  a  60% 
increase,  while  the  number  of 
district  judges  has  only  increased 
33%. 

He  said,  "The  time  has  gone 
when  there  is  any  question  of  the 
quality  and  diligence  of  our  federal 
judges." 

The  growing  caseload  he  attri- 
buted, in  part,  to  the  problems  of 
increasing  population  and  the  trend 
toward  urbanization.  In  addition,  he 
said  the  Speedy  Trial  Act  of  1974 
has  greatly  aggravated  the  need  for 
additional  judges.  "We  have  a  hard 
working  judiciary  [which  is  now] 
confronted  with  an  ever-rising 
workload  at  a  time  when  judges  are 
grossly  underpaid,"  President 
Walsh  said. 

He  told  the  Subcommittee  that  it 
was  vitally  important  that  the  judi- 
ciary be  staffed  by  experienced  trial 
lawyers  who  are  between  the  ages 
of  40  and  55  because  this  is  the  time 
when  they  are  the  most  productive 
and  the  only  way  to  attract  such 
lawyers  to  the  federal  courts  is  to 
increase  their  present  compensa- 
tion. 

Three  factors  now  characterize 
the  federal  judiciary,  he  said.  These 


are    mounting    caseloads   coupled  : 
with  the  disinclination  of  Congress  i 
to  increase  the  number  of  judges 
and  finally,  a  loss  or  morale  among 
judges   who  are   presently   in  the 
federal  court  system. 

There  are  four  possible  immedi- 
ate results  which  may  occur  if 
Congress  does  not  act  on  the  Bill  to 
create  additional  judgeships: 

1.  Diversity  jurisdiction  may  be 
reduced. 

2.  Oral  argument  which  President 
Walsh  said  "affects  the  skills  of  the 
profession"  may  be  reduced  or 
eliminated. 

3.  A  serious  limitation  on  the 
scope  and  length  of  discovery  by 
requiring  proof  of  merit  may  occur. 

4.  In  criminal  cases,  elimination, 
or  at  least  an  erosion  of  the  exclu- 
sionary rule. 

He  pointed  out  that,  in  the  future, 
the  bar  sees  a  continuation  of  not 
only  the  proliferation  of  litigation 
but  a  continuous  trend  toward  more 
complex  cases  due,  in  part,  to 
the  great  expansion  of  scientific 
thought  and  technological  ad-< 
vance. 

As  examples  of  future  cases 
which  involve  advanced  scientific 
knowledge,  he  cited  cases  involving 
prenatal  injuries  and  those  which 
may  arise  from  genetic  manipula- 
tion and  artificial  weather  creation. 
He  asked  the  Subcommittee  to 
"deal  generously  with  the  statistics 
because  they  understate"  the  prob 
lem. 

Significantly,  however,  he  saic 
that  he  recognizes  the  problems  ol 
an  election  year  and  asked  the 
Committee  to  explore  the  possibil- 
ity of  either  some  type  of  bipartisar 
action  on  the  part  of  the  Senate  or 
in  the  alternative,  to  enact  the 
legislation  now  and  not  make  i 
effective  until  January  20. 

"If  nothing  is  done  now,  it  will  b( 
a  year  from  now  before  the  firs 
judge  comes  before  the  Senat* 
Judiciary  Committee,"  Presiden 
Walsh  said. 

Chairman  Rodino  responded  tha 
"We  are  caught  up  in  an  electioi 
year,  which  unfortunately,  doe 
have  a  way  of  getting  in  the  way. 
He  asked  President  Walsh  whethe 
the  increased   use  of  magistrates 


id  enlarging  their  jurisdiction, 
juld  help  to  remedy  the  problem: 
hould  their  authority  be  widen- 
?" 

In  response,  President  Walsh  said 
at  he  hoped  their  powers  could  be 
dened  and  they  could  then  han- 
j  some  of  the  so-called  minor 
jputes  as  well  as  continuing  to  be 
eful  in  discovery  proceedings. 
Dhairman  Rodino  questioned 
n  about  the  additional  cost  of  the 
w  judgeships  which  President 
ilsh  estimated  at  over  $100,000 
ch  but  added,  "I  don't  think  this  is 
critical  concern.  The  expenditure 
r  capita  of  the  judiciary  in  the 
lited  States  is  less  than  that  of 
>st  European  countries.  Other 
>untries]  spend  more  on  their 
Jicial  system  —  we  probably 
2nd  more  on  lawyers." 
\t  the  conclusion  of  the  hearing 
airman  Rodino  announced  that 
jitional  hearings  will  be  held  this 
>sion  and  that  the  full  committee 
I  seriously  consider  the  proposal 
President  Walsh  that  Congress 
act  the  Judgeship  Bill  this  ses- 
n  but  postpone  the  effective  date 
til  January  21,  1977. 


SUPREME  COURT  DENIES 
)EE  INDIGENT  TRANSCRIPTS 

rhe  Supreme  Court  has  rejected 
i  claim  that  indigent  federal 
soners  have  an  automatic  right 
a  free  transcript  of  their  criminal 
il  for  possible  use  in  preparing  a 
tition  for  post  conviction  relief.  In 
ited  States  v.  MacCollom,  No. 
■1487,  decided  June  10, 1976,  the 
preme  Court  reversed  a  decision 
the  Court  of  Appeals  for  the 
ith  Circuit  granting  a  transcript 
government  expense  to  a  pri- 
ler  who  had  not  appealed  his 
iviction  but  subsequently  moved 
a  court  order  granting  him  a  free 
nscript. 

n  announcing  the  judgment  of 
i  Supreme  Court,  Mr.  Justice 
hnquist  stated  that  the  statutory 
luirement  of  28  U.S.C.  §753(f)— 
a  judicial  certification  that  the 
)ceedings  under  28  U.S.C.  §2255 
!  not  frivolous  and  that  a  tran- 
ipt  is  needed  to  decide  the  issue 


presented — which  must  be  com- 
plied with  before  appropriated 
funds  may  be  used  to  pay  transcript 
costs  for  indigent  petitioners  in 
such  cases,  does  not  suspend  the 
writ  of  habeas  corpus  and  is  not 
violative  of  due  process  or  a  denial 
of  equal  protection  of  the  laws.  He 
was  joined  in  his  opinion  by  the 
Chief  Justice  and  Justices  Stewart 
and  Powell.  Mr.  Justice  Blackmun 
in  a  separate  opinion  concurred  in 
the  judgment. 

A  petition  for  certiorari  to  the 
Supreme  Court  in  this  case  had 
been  filed  by  the  Solicitor  General 
at  the  recommendation  of  the 
Administrative  Office  of  the  United 
States  Courts  [see  The  Third 
Branch,  July  1975  and  October 
1975].  The  Administrative  Office 
took  the  position  thatthedecision  of 
the  Court  of  Appeals  would  have 
caused  excessive  and  unnecessary 
outlays  of  Judiciary  appropriated 
funds  for  transcript  expenses  and 
would  also  have  strained  the  re- 
sources of  the  official  court  re- 
porters in  the  United  States  district 
courts  to  cope  with  increased 
demands  for  transcription. 

Respondent  MacCollom,  while 
serving  a  federal  prison  sentence, 
had  originally  made  his  demand  for 
a  free  transcript  to  the  District  Court 
for  the  Western  District  of  Washing- 
ton without  first  filing  any  section 
2255  petition.  Following  denial  of 
his  motion,  he  filed  a  complaint  for 
declaratory  and  injunctive  relief, 
which  the  District  Court  treated  as  a 
petition  under  section  2255  and 
denied  on  the  merits.  The  Court  of 
Appeals  reversed,  holding  that  he 
was  entitled  to  a  free  transcript  to 
assist  him. 

Mr.  Justice  Rehnquist  said  in  his 
plurality  opinion  that  28  U.S.C. 
§753  (f)  provides  the  exclusive 
authority  for  furnishing  a  free 
transcript  to  a  section  2255  peti- 
tioner and  that  no  such  expenditure 
of  appropriated  funds  is  authorized 
in  the  absence  of  the  required 
certification  by  a  judge  of  non- 
frivolity  and  need.  He  also  stated 
that  this  statutory  condition  placed 
upon  the  availability  of  free  tran- 
scripts does  not  suspend  the  writ  of 
habeas  corpus  because  a  transcript 


at  Government  expense  is  not  a 
necessary  concomitant  of  the  writ 
His  opinion  further  said  that  the 
limitations  of  section  753(f)  raise  no 
due  process  issues  because  the  due 
process  clause  does  not  establish 
any  right  to  appeal  or  to  collaterally 
attack  a  conviction.  It  was  noted 
that  respondent  had  voluntarily 
foregone  his  right  of  appeal,  at 
which  time  he  would  have  been 
entitled  to  a  free  transcript  for  that 
purpose.  The  opinion  concluded 
that  the  conditions  of  nonfrivolity 
and  need  imposed  by  Congress 
through  section  753(f)  on  the  avail- 
ability of  free  transcripts  to  col- 
laterally attack  a  conviction  are  not 
arbitrary  or  unreasonable  and  com- 
port with  fair  procedure  so  as  to 
satisfy  requirements  of  due  pro- 
cess. 

With  respect  to  the  equal  pro- 
tection issue,  Mr.  Justice  Rehnquist 
wrote  that,  while  the  statutory 
requirements  for  a  free  transcript 
place  indigents  "in  a  somewhat  less 
advantageous  position  than  a  per- 
son of  means,"  the  equal  protection 
requirements  of  the  Fifth  and  Four- 
teenth Amendments  require  not 
absolute  equality  in  treatment  but 
only  adequate  access  for  an  in- 
digent person  to  procedures  for 
review.  The  opinion  concludes  that, 
since  respondent  had  waived  his 
right  to  appeal,  "Equal  protection 
does  not  require  the  Government  to 
furnish  to  the  indigent  a  delayed 
duplicate  of  a  right  of  appeal  with 
attendant  free  transcript  which  it 
offered  in  the  first  instance,  even 
though  a  criminal  defendant  of 
means  might  well  decide  to  pur- 
chase such  a  transcript  . . .". 

"We  conclude  that  the  fact  that  a 
transcript  was  available  had  res- 
pondent chosen  to  appeal  from  his 
conviction,  and  remained  available 
on  the  conditions  set  forth  in  §753 
to  an  indigent  proceeding  under 
§2255,  afforded  respondent  an 
adequate  opportunity  to  attack  his 
conviction.  To  hold  otherwise 
would  be  to  place  the  indigent 
defendant  in  a  more  favorable 
position  that  a  similarly  situated 
prisoner  of  some,  but  not  unlimited, 

(See  TRANSCRIPT  page  7) 
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(REPORT  from  page  3) 

Lengthy  meetings  were  held  with 
the  judges  who  seemed  most  con- 
cerned about  the  conflict  implied  in 
Rule  1  of  the  Federal  Rules  of  Civil 
Procedure  which  calls  for  a  "just, 
speedy  and  inexpensive  determina- 
tion of  every  action." 

The  concerns  expressed  had  to 
do  primarily  with  the  latter  stages  of 
the  case,  especially  with  excessive 
pressure  on  the  part  of  judges  to 
rush  a  case  to  trial. 

The  factors  listed  previously,  by 
contrast,  lead  to  both  speed  and 
efficiency  in  preparing  cases  for 
trial  and  are  compatible  with  last- 
minute  adjustments  in  calendaring 
for  good  cause. 

Significantly,  the  researchers 
found  many  of  the  accepted  ideas 
about  what  causes  the  productivity 
and  time  differences  which  exist 
from  court  to  court  and  from  judge 
to  judge  were  either  wrong  or 
doubtful.  Among  these  were: 

•  Isn't  the  key  difference  strong 
case  management?  All  of  the 
courts  visited  are  characterized 
by  so-called  "strong  case  man- 
agement" in  one  form  or  an- 
other. However,  the  differences 
lie  in  the  relative  effective- 
ness of  alternative  forms  of 
case  management. 

•  Isn't  the  determinative  factor 
the  personality  of  the  individual 
judges?  Two  strong  indications 
to   the   contrary   are   the  dis- 
covery that  individual  judges' 
rates  of  terminations  per  year 
correspond  more  with  their 
own  court  than  with  the  aver- 
age for  the  federal  judicial  sys- 
tem and  the  observation  that 
judges  who  appear  to  be  per- 
sonally efficient  are  just  as  like- 
ly to  be  found  sitting  on  one 
court  as  on  another.  While  the 
personality,  skill  and  attitude  of 
a  judge  affects  his  own  work 
greatly,  it  does  not  appear  that 
personal   differences   between 
judges  on  a  single  court  are 
sufficient  to  explain  the  vari- 
ance between  the  efficiency  of 
one  court  and  that  of  another. 

•  Aren't   the   so   called    "funda- 
mental" differences  in  the  local 


bar   a    controlling   factor?   Of 

course,  the  practices  of  the 
lawyers  who  appeared  before 
the  courts  of  the  five  cities 
are  clearly  distinct  from  each 
other  and  these  differences 
have  an  effect  on  the  efficiency 
of  the  court.  However,  the  dif- 
ferences are  often  not  acci- 
dental since  many  courts  have 
changed  the  practices  of  their 
local  bar  by  changing  their 
policies  over  the  years.  Other 
courts  could  probably  do  so  as 
well. 

•  Isn't  the  backlog  of  cases  a 
controlling  factor?  If  this  term 
is  defined  as  cases  in  which  the 
litigants  are  awaiting  court 
action  of  some  kind  such  as  a 
pre-trial  conference,  trial  or 
ruling,  then  none  of  these  five 
courts  was  characterized  by  a 
heavy  backlog  at  the  time  the 
researchers  visited  them. 

•  Isn't  it  a  matter  of  diligence  on 
the  part  of  the  judges?  On  the 
whole,  judges  in  all  the  courts 
visited  work  extremely  hard,  as 
do  most  of  the  supporting  per- 
sonnel. The  researchers  ob- 
served relatively  little  variance 
from  one  court  to  another  in 
this  respect,  and  work  weeks 
greatly  in  excess  of  40  hours  on 
the  part  of  judges  were  routine. 
While  long  hours  were  espec- 
ially common  in  certain  courts, 
the  differences  were  not  great 
enough  to  explain  the  wide  dif- 
ferences in  termination  rates 
among  the  courts. 

•  Isn't  a  comprehensive  pre-trial 
order  essential?  In  routine 
cases  none  of  the  five  courts 
enforced  this  requirement. 

•  Isn't  it  best  to  get  the  parties  in 
early  and  often?  The  research- 
ers observed  that  frequent  con- 
ferences are  often  a  poor  use  of 
time. 

•  Isn't  the  time  wasted  on  oral 
argument  an  important  factor? 
The  researchers  found  that  oral 
proceedings  are  normal  in 
some  courts  with  excellent 
records. 

The  study  group  is  using  indepth 
visits  to  district  courts  which  have 
been  chosen  because  of  the  maxi- 


mum contrast  in  their  statistical 
performance.  The  report  is  based 
primarily  on  visits  to  metropolitan 
courts  in  Maryland,  Eastern  Pen- 
nsylania,  Eastern  Louisiana,  Cen- 
tral California  and  Southern  Flori- 
da. 

Extensive  discussions  with 
judges  and  supporting  personne 
and  the  observation  of  a  wide 
variety  of  proceedings  were  ar 
integral  part  of  the  Project. 

The  project  is  one  of  the  firs 
systematic  attempts  to  relate  alter- 
native procedures  to  their  statistica 
results.  Like  the  practice  of  lav 
generally,  the  federal  court  systerr 
is  highly  localized  and  few  lawyer; 
or  judges  regularly  work  on  matter; 
of  daily  procedure  with  their  coun 
terparts  in  other  districts. 

As  a  result,  many  courts  assumi 
that  presently  used  procedures  an 
the  best  way  of  conducting  thei 
routine  business. 

Although  individual  judges  fre 
quently  visit  other  districts,  the 
rarely  have  an  opportunity  to  exa 
mine  the  approaches  used  in  thes 
districts  in  a  comprehensive  way,  c 
to  examine  systematically  the  fact 
that  may  lead  to  statistical  di* 
ferences  between  their  own  dis 
tricts  and  others. 

Indeed,  in  some  courts  there  ar 
few  opportunities  for  judges  t 
learn  in  detail  the  approaches  use 
by  other  judges  of  the  same  cour 
The  report  is  designed  to  identit 
the  practices  that  appear  to  be  mo< 
effective  in  assuring  the  speec 
disposition  of  cases  (both  civil  an 
criminal)  as  well  as  a  high  rate  ( 
case  termination  per  judge,  withoi 
any  apparent  diminution  in  tfr 
quality  of  justice  rendered. 

In  summary,  the  Federal  Judici 
Center's  District  Court  Studies  Pr« 
ject  has  answered  some  questioi 
about  the  relative  operation  of  di 
trict  courts  and  raised  some  ne 
questions. 

Hopefully,  the  findings  of  tl 
researchers  will  assist  judges  ar 
their  supporting  personnel  in  tf 
search  for  the  best  technique 
possible. 

(The  Report  is  available  from  ti 
FJC  Information  Service.  Ask  I 
Report  FJC-76-6.) 


3AZEL0N  from  page  2) 

"Indeed,  in  1976  we  anticipate  a 
Bcord  number  of  total  filings, 
/hat's  much  worse,  the  cases  that 
ow  make  up  almost  70  percent  of 
ur  workload— the  U.S.  civil  and 
gency  cases— tend  to  be  the  most 
ifficult,  whether  measured  by  size 
f  the  records  and  briefs,  intricacy 
f  the  legal  issues,  or  length  of  time 
squired  to  dispose  of  them." 

Turning  to  the  District  Court  for 
le  District  of  Columbia,  Judge 
azelon  6aid  the  picture  is  less  grim 
ut  nevertheless  not  encouraging, 
'hile  the  total  number  of  cases  filed 
i  the  District  Court  has  declined 
larkedly  since  1972— from  5,654  to 
rider  3,000,  but  just  as  the  court  of 
apeals  is  experiencing,  the  district 
Durt  is  also  finding  it  is  confronted 
ith  cases  of  increasing  complexity. 

■■■■■■■Ui 
:AIRCHILD  from  page  6) 

ourt  of  Appeals,  the  House  has 
at  yet  acted  on  the  bill. 
Additionally,  he  told  the  Con- 
rence  that  the  Rule  Review  Com- 
ittee  is  nearing  completion  of  a 
lal  draft  which  should  take  effect 
>on. 

"The  Report  of  the  Committee  to 
tudy  Federal  Judicial  Districts  in 
inois  has  just  been  completed  and 
erits  particular  attention  from  the 
ar.  The  majority  report  calls  for 
districting  of  the  State  of  Illinois 
to  four  districts,  a  metropolitan 
strict  in  the  northeast,  and  three 
hers  with  district  lines  running 
ist  and  west  across  the  state." 
He  pointed  out  that  Circuit  Judge 
)hn  S.  Hastings  in  a  recent  law 
iview  article  had  outlined  the 
sventh  Circuit's  plan  for  the  pub- 
sation  of  opinions  which  is  a 
>ntinuing  experiment. 
"Under  the  publication  plan, 
Dout  half  of  our  decisions  last  year 
ere  by  unreported  orders,  which 
'e  not  citable  as  a  precedent  in  the 
eventh  Circuit.  It  is  the  non- 
tation  element  of  the  rule  which  is 
ie  most  controversial.  The  Sub- 
ammittee  on  Federal  Jurisdiction 
f  the  Committee  on  Court  Admin- 
tration  of  the  Judicial  Conference 


of  the  United  States  just  requested 
that  the  publication  plans  of  each 
circuit  be  discussed  by  the  Bar." 

In  conclusion,  he  said  that  he 
wished  to  emphasize  that  the  fed- 
eral court  system  desparately  need- 
ed a  significant  increase  in  the 
number  of  judges. 

"There  can  be  a  degree  of  im- 
provement in  efficiency,  of  course, 
but  it  is  unreal  to  pretend  that  the 
same  number  of  judges  can  materi- 
ally increase  output  without  sacri- 
fice of  quality.  If  the  federal  courts 
are  to  maintain  the  quality  standard 
people  expect  of  them,  there  simply 
have  to  be  more  judges." 

(BROWN  from  page  2) 

•  Civil  rights  (and  prisoner)  cases 
with  class  action  aspects  present 
almost  unmanageable  challenges. 

•  The  preemptive  timetable  de- 
mands of  the  Speedy  Trial  Act  are 
disruptive. 

•  The  day  is  soon  at  hand  when 
no,  or  few,  traditional  civil  cases  will 
ever  be  heard. 

•  In  the  Court  of  Appeals  a 
serious,  continuing  backlog  has 
developed;  priority  cases  will  short- 
ly crowd  out  or  postpone  for  years 
nonpreference  cases  to  be  orally 
argued. 

Help  is  needed.  The  help  has  to 
come  in  a  number  of  ways;  from 
judges  through  imaginative  innova- 
tions in  judicial  actions;  by  improv- 
ed relationships  with  Congress,  the 
media,  the  bar  and  by  Congres- 
sional action  to  provide  additional 
judgeships  as  well  as  the  creation 
and  funding  for  additional  support- 
ing personnel,  magistrates,  clerks, 
paralegals  and  court  executives. 

•  By  the  Bar,  by  increased  partici- 
pation in  the  problems  of  the  courts 
and  increased  competence  on  the 
part  of  the  Bar  in  improving  lawyers' 
capacity  in  the  indispensable  role  of 
advocates  for  litigants. 

"Important  as  we  might  think  the 
Court  of  Appeals  is,  an  analysis  of 
where  we  have  been,  what  we  are 
doing,  and  where  we  are  going— 
indeed,  if  we  are  going— has  to  start 
with  the  District  Courts  which  are 
the  origin  of  all  of  our  mutual 
problems." 


(TRANSCRIPT  from  page  5) 

means,  who  presumably  would 
make  an  evaluation  much  like  that 
prescribed  in  §753(f)  before  he 
spent  his  own  funds  for  a  tran- 
script." 

Mr.  Justice  Stevens,  in  a  dissent- 
ing opinion  joined  by  three  other 
justices,  urged  that  a  free  transcript 
should  have  been  provided  in  these 
circumstances  because  the  criteria 
of  section  753(f)  contain  no  stan- 
dards for  fair  administration  by 
district  judges  and  because  a  ra- 
tional decision  on  the  questions  of 
frivolity  and  need  in  the  post  con- 
viction proceeding  is  impossible 
without  first  seeing  a  transcript  of 
the  original  trial.  Mr.  Justice  Bren- 
nan  in  a  separate  dissent  wrote  that 
the  denial  of  a  free  transcript  to  an 
indigent  petitioner  under  section 
2255  is  a  denial  of  equal  protection 
because  such  a  transcript  would  be 
available  for  purchase  by  a  peti- 
tioner with  sufficient  funds. 

|EGISINi\E 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Federal  Rules  of  Criminal  Pro- 
cedure— Amendments  H.R.  13899, 
a  clean  bill  which  will  delay  the 
effective  date  of  the  proposed 
amendments  to  the  Federal  Rules 
of  Criminal  Procedure  and  rules 
dealing  with  habeas  corpus  and 
§2255  until  August  1,  1977,  passed 
the  House  on  June  7,  1976. 

Court  Leave  The  President  has 
signed  H.R.  11438,  which  will 
amend  Title  5  U.S.C.  to  grant  court 
leave  to  federal  employees  called  as 
witnesses  by  any  party  in  proceed- 
ings where  the  United  States,  Dis- 
trict of  Columbia,  or  any  state  is  a 
party. 

National  Court  of  Appeals  The 
Subcommittee  on  Improvements  in 
Judicial  Machinery  of  the  Senate 
Committee  on   the  Judiciary  has 

(See  LEGISLATION  page  8) 
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Appointments 

Phil  M.  McNagny,  Jr.,  U.S.  District 

Judge,  N.D.  Ind.,  May  29 
George  C.Pratt,  U.S.  District  Judge, 

E.D.N.Y.,  May  24 
Morey  L.  Sear,  U.S.  District  Judge, 

E.D.La.,  May  12 
Ross   N.   Sterling,   U.S.   District 

Judge,  S.D.  Texas,  May  18 
Harlington  Wood,  Jr.,  U.S.  Circuit 

Judge,  7th  Cir.,  May  28 
Confirmation 
James  C.  Hill,  U.S.  Circuit  Judge, 

5th  Cir.,  May  19 
John   P.   Crowley,  U.S.   District 

Judge,  N.D.  III.,  June  16 
Mary    Anne   Richey,    U.S.    District 

Judge,  D.Ariz.,  June  16 
Nominations 
William    A.    Ingram,    U.S.    District 

Judge,  N.D.  Calif.,  June  2 
William  W.  Schwarzer,  U.S.  District 

Judge,  N.D.  Calif.,  June  2 
Elizabeth  A.  Kovachevich,  U.S.  Dis- 
trict Judge,  M.D.  Fla.,  June  11 
Peter  T.   Fay,   U.S.  Circuit  Judge 

(CA-5),  June  14 
Edwin  R.  Bethune,  Jr.,  U.S.  District 

Judge,  E  &  W  Dist.  Ark.,  June  15 
Cecil  F.  Poole,  U.S.  District  Judge, 

N.D.  Calif.,  June  18. 
Withdrawal  of  Nomination 
William  B.  Poff,  U.S.  District  Judge, 

W.D.  Va.,  June  7 
Death 

Oliver  J.  Carter,  U.S.  District  Judge, 
N.D.  Calif.,  June  14 


aqceofjc 
calendar 

July  12  Judicial  Conference  Bank- 
ruptcy Committee,  Denver, 
Colo. 

July  12-13  Judicial  Conference 
Probation  Committee,  Mar- 
tha's Vineyard,  Mass. 

July  13-16  Instructional  Techno- 
logy Workshop  for  Probation 
Officers,  Denver,  Colo. 

July  15-17  Judicial  Conference 
Committee  on  Administration 
of  the  Criminal  Law,  San 
Francisco,  Calif. 

July  19-20  Judicial  Conference 
Jury  Committee,  San  Valley, 
Idaho 

July  25-27  Ninth  Circuit  Judicial 
Conference,  Spokane,  Wash. 

July  26-27  Criminal  Justice  Re- 
cords Seminar,  Atlanta,  Ga. 

July  26-30  Orientation  Seminar  for 
Probation  Officers,  Cincin- 
nati, Ohio 

July  27-29  Judicial  Conference 
Review  Committee,  Jackson 
Hole,  Wyo. 

July  28-29  Judicial  Conference 
Judicial  Activities  Committee, 
Jackson  Hole,  Wyo. 

July  29-30  Criminal  Justice  Re- 
cords Seminar,  Atlanta,  Ga. 

July  30  Judicial  Conference  Joint 
Committee  on  Code  of  Judi- 
cial Conduct,  Jackson  Hole, 
Wyo. 

Sept.  9-1 1  Second  Cir.  Judicial  Con- 
ference, Buck  Hill  Falls,  Pa. 


(LEGISLATION  from  page  7) 

held  a  series  of  hearings  on  S.2762! 
which  would  establish  a  National 
Court  of  Appeals. 

The  Senate  Judiciary  Subcorrv 
mittee  on  Improvements  in  Judicial 
Machinery  held  hearings  on  S.  1 13C 
to  prohibit  services  as  a  chief  judge 
of  any  U.S.  district  court  judge  ovei 
70  years  of  age. 

S.  12,  the  Judicial  Survivors 
Annuity  Act  Amendments  remains 
pending  on  the  Senate  calendar 
However,  the  House  Subcommittee 
on  Courts,  Civil  Liberties  and  the 
Administration  of  Justice  of  the( 
Judiciary  Committee  has  held  i 
hearing  on  H.R.  1 1320,  as  well  as  S 
12.  Judge  Oren  Harris  testified  a 
the  hearing.  That  same  subcom 
mittee  has  also  held  hearings  or 
H.R.  8472  and  S.  14,  which  concerr 
cost  of  living  adjustments  fo 
territorial  judges  and  hearings  or 
H.R.  10574  regarding  providing  o 
accommodations  for  judges  of  th< 
courts  of  appeals. 

S.  495,  the  Watergate  Reorgani 
zation  and  Reform  Act  of  1976 
would  require  financial  disclosure 
by  all  justices  and  judges  of  tht 
United  States  and  federal  em. 
ployees  at  grade  16  and  above.  Thi 
bill  has  been  reported  to  the  Senate 

The  Antitrust  Improvements  Ac 
of  1976,  S.  1284,  is  currently  beinj 
debated  on  the  floor  of  the  Senate 
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JUDGES  GODBOLD,  McGA^tf 1976    speedy  trial  act 
NAMED  TO  FJC  BOARD0165 A         take*  effect 
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The  Judicial  Conference  of  the  United  States  has  selected  Judges  John 
Godbold  (CA-5)  and  Frank  J.  McGarr  (N.D.  III.)  to  fill  two  vacancies  on 
i  Federal  Judicial  Center's  Board. 

Judge  Godbold  is  replacing  Judge  Griffin  B.  Bell  who  recently  resigned 
im  the  Fifth  Circuit  Court  of  Appeals  to  enter  private  practice  and  Judge 
:Garr  is  filling  the  vacancy  created  by  Chief  Judge  Alfred  A.  Arraj  (Dist. 
»lo.)  who  has  taken  Senior  status. 


Judge   Godbold    is   a    native   of 
abama  and  received  his  Bachelor 

Science  Degree  in  1940  from 
iburn  University.  After  wavering 
tween  law  and  journalism,  he 
cided  to  become  a  lawyer  and 
tered  Harvard  Law  School  in 
40,  but  was  called  into  service  as 
Reserve  Officer  in  1941. 
During  duty  in  Europe  as  an 
tillery  and  Infantry  Officer,  he 
se  to  the  rank  of  Major  before  the 
d  of  the  war.  After  World  War  II, 

taught  mathematics  for  a  year  at 
Jburn   and   then    returned   to 


Harvard  Law  School  to  obtain  his 
J.D.  Degree  in  1948. 

Following  graduation,  he  entered 
private  practice  in  Montgomery, 
Alabama.  He  was  appointed  to  the 
Fifth  Circuit  Court  of  Appeals  in 
July  1966. 

Judge  McGarr  is  a  native  of 
Chicago  and  he  obtained  his 
Bachelor  of  Arts  in  Philosophy  from 
Loyola  University  in  1942  and  his 
J.D.  from  Loyola  University  Law 
School  in  1950. 

(See  FJC  page  2) 


Judge  John  C.  Godbold 


Judge  Frank  J.  McGarr 


Transitional  time  limits  under  the 
Speedy  Trial  Act  became  effective 
July  1 ,  1976.  The  time  limits  govern 
the  period  within  which  an  indict- 
ment or  information  must  be  ob- 
tained after  arrest  or  service  of 
summons,  the  period  within  which 
arraignment  must  be  held,  and  the 
period  within  which  trial  must 
commence.  They  apply  to  all 
criminal  cases  in  the  federal  courts 
except  those  involving  petty  of- 
fenses. 

"Interim"  time  limits,  applicable 
only  to  defendants  in  custody  and 
those  designated  as  "high  risk," 
became  effective  last  September 
29. 

For  the  year  beginning  July  1, 
1976,  the  maximum  time  limits 
under  the  statute  are  60  days  to 
indictment  or  information,  10  days 
to  arraignment,  and  180  days  to 
trial.  These  times  will  be  reduced 
annually  until  they  become  30,  10, 
and  60  days  on  July  1,  1979.  In  the 
plans  adopted  by  district  courts  to 
implement  the  Act,  however,  many 
districts  have  made  the  1979  time 
limits  applicable  to  the  current  year. 
A  preliminary  count  indicates  that 
this  has  been  done  by  approxi- 
mately a  fifth  of  the  districts. 

The  dismissal  remedy  for  failure 
to  meet  the  time  limits  does  not 
become  effective  until  July  1, 1979. 

Ill 
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(FJC  from  page  1) 

During  World  War  II  he  served  as 
an  Executive  Officer  on  a  destroyer 
with  the  Pacific  Fleet.  Following 
World  War  II  he  returned  to  Loyola 
University  for  two  years  and  was  an 
instructor  in  English  and  Public 
Speaking  as  well  as  Administra- 
tive Assistant  to  the  President  of  the 
University. 

After  two  years  of  private  practice 
he  was  appointed  Assistant  United 
States  Attorney  and  was  first 
Assistant  United  States  Attorney 
from  1955  to  1958.  From  1958  to 
1969  he  was  a  member  of  a  Chicago 
law  firm  and  from  1969  to  1970,  he  - 
served  as  First  Assistant  Attorney 
General  of  the  State  of  Illinois. 

He  was  appointed  to  the  United 
States  District  Court  for  the  North- 
ern District  of  Illinois  in  1970.    Ill 

PROPOSED 
CRIMINAL  RULES  DELAYED 

President  Ford  on  July  8,  signed 
into  law  H.R.  13899  which  is 
designed  to  delay  the  effective  date 
of  some  proposed  amendments  of 
the  Federal  Rules  of  Criminal  Pro- 
cedure which  were  promulgated  by 
the  Supreme  Court  on  April  26, 
1976  and  would  have  taken  effect 
on  August  1  of  this  year. 

However,  some  of  the  amend- 
ments to  the  rules  will  go  into  effect 
August  1. 

The  rules  which  will  not  go  into 
effect  until  August  1 ,  1977,  are  6(e), 
23,  24,  40.1  and  41(c)(2).  During 
hearings  on  the  bill,  key  members 
of  the  Senate  Judiciary  Committee 
said  they  wanted  to  delay  the 
effective  date  of  some  of  the  rule 
amendments  which  they  believed 
were  controversial  in  order  to  give 
Congress  additional  time  to  study 
them  and,  if  necessary,  hold  hear- 
ings. 

In  addition,  the  Senate  Judiciary 
Committee  also  amended  the  bill  to 
allow  the  rules  and  forms  governing 
Section  2254  cases  and  2255 
proceedings  to  take  effect  30  days 
after  the  adjournment  of  the  pres- 
ent Congress.  The  Speaker  of  the 
House  of  Representatives  and  the 
Senate  Majority  Leader  announced 
that  they  intend  to  adjourn  the 
current   session  October  2.  lid 


Pictured  receiving  the  posthumous  tribute  to  Judge  Murrah  are  (I.  to  r.):  Alfred  P.  Murrah,  Jr 
David  Murrah,  his  son;  Mrs.  Murrah;  and  Mr.  Justice  Clark. 


JUDGE  MURRAH  HONORED 


At  the  joint  Eighth  and  Tenth 
Circuit  Conference  held  at  Hot 
Springs,  Arkansas  this  month,  Mr. 
Justice  Clark  presented,  on  behalf 
of  the  Center's  Board,  a  post- 
humous tribute  to  Judge  Alfred  P. 
Murrah  who  died  last  October. 

Since  Judge  Murrah  was  Chief 
Judge  of  the  Tenth  Circuit  for  11 
years,  it  was  especially  appropriate 
that  the  presentation  was  made  at 
this  meeting. 

In  his  introductory  remarks  Jus- 
tice Clark  likened  Judge  Murrah's 
philosophy  to  that  of  Oliver  Wendell 


Holmes,  Sr.,  who  believed  th* 
life's  greatest  accomplishment  i 
not  so  much  where  one  stands  bi 
in  what  direction  one  is  moving.  Th 
Justice  concluded  his  remarks  b 
saying,  "To  reach  Heaven's  port  on 
must  sail  sometimes  with  the  wim 
sometimes  against.  But  the  impo 
tant  thing  is  that  one  must  sail,  n( 
drift,  nor  lie  at  anchor . . .  Al  Murra 
never  drifted;  never  anchored;  r 
sailed  on  one  polar  star:  The  law,  I 
which  he  gave  of  his  life  to  improv 
its  quality."  ||f| 


liGISINi\E 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Congressional  Action 

The  Committee  on  Post  Office 
and  Civil  Service  has  favorably 
reported  H.R.  13297  which  will 
provide  for  withholding  of  city 
income  taxes  from  the  salaries  of 
federal  officers  and  employees  who 
are  residents  of  such  city. 

The  Subcommittee  on  Criminal 
Justice  of  the  House  Judiciary 
Committee  held  hearings  on  two 
bills,  H.R.  11106  and  H.R.  11217, 
both  of  which  provide  for  the  use  of 
unsworn  declarations  under  pen- 
alty of  perjury  in  any  federal 
proceeding    except    a   deposition, 


oath  of  office  or  an  oath  required  i 
be  taken  before  a  specified  offic 
other  than  a  notary  public. 

The  Senate  Judiciary  Committi 
has  favorably  reported  S.  2278  ts 
"Civil  Rights  Attorneys  Fes 
Awards  Act  of  1975"  (Senate  Repd 
94-1011).  The  bill  would  allow i 
prevailing  party  other  than  t; 
United  States,  in  the  discretion  1 
the  court,  a  reasonable  attorne; 
fee  as  part  of  the  costs  in  pi 
ceedings  to  enforce  Sections  19, 
1978,  1979,  1980  and  1981  of  t: 
revised  statutes  or  Title  VI  of  t; 
Civil  Rights  Act  of  1964. 

S.  3197  which  would  establ' 
procedures  for  electronic  survi 
lance  in  the  area  of  foreign  inte 
gence  has  been  the  subject 
hearings,  both  open  and  clos: 
by  the  Senate  Subcommittee  on 
Rights  of  Americans  of  the  Sel: 
Committee  on  Intelligence  Acti 
ties. 


S.  800  to  eliminate  three  of  the 
ichnical  barriers  to  consideration 
n  the  merits  of  a  judicial  action 
jainst  the  federal  government, 
as  passed  the  Senate.  The  legisla- 
an  would  eliminate  the  defense  of 
jvereign  immunity  in  federal 
jurt  actions  for  specific  relief 
aiming  unlawful  action  by  a 
deral  agency  or  officer  or  em- 
oyee. 

Secondly,  it  would  eliminate  the 
10,000  jurisdictional  amount  in 
jntroversy  in  cases  where  the 
risdiction  of  the  district  court  is 
voked  on  the  ground  that  the 
atter  arises  under  federal  law  and 
e  suit  is  against  the  United  States, 
1  agency  thereof,  or  any  officer  or 
nployee  thereof  in  his  official 
ipacity.  Finally,  S.  800  would 
medy  certain  technical  problems 
jncerning  the  naming  of  the 
nited  States,  its  agencies  or  em- 
oyees  as  parties  defendant  and 
nend  the  section  concerning 
>nue  of  actions  against  federal 
ficers  and  agencies. 
S.  729  which  will  divide  the  Ninth 
ircuit  has  been  ordered  reported 
I  the  Senate  Judiciary  Committee 
id  has  been  placed  on  the  Senate 
ilendar. 

S.  12,  the  Judicial  Survivor's 
inuity  Act  amendments,  passed 
e  Senate  on  June  22.  Among  the 
ajor  changes  are  automatic  ad- 
stments  in  present  and  future 
inuities  as  judicial  salaries  are 
creased,  increase  of  the  dollar 
nount  payable  to  surviving  child- 
n,  a  reduction  in  years  of  service 
quirements  for  vesting  of  an 
inuity,  an  increase  of  the  deduc- 
)n  rate  to  41/2%  of  gross  earnings, 
imination  of  the  50  years  of  age 
quirement  for  the  widow  and 
ovision  of  coverage  for  widowers, 
change  in  the  annuity  computa- 
>n  of  the  average  pay  from  the  last 
'e  years  of  service  to  the  highest 
ree  years,  and  a  provision  for  a 
mp-sum  payment  by  the  Con- 
ess  to  the  fund  to  make  it 
:tuarially  sound.  House  action  is 
rt  anticipated  until  fall. 
S.  3553  to  define  the  jurisdiction 
the  United  States  courts  in  suits 
lainst  foreign  states  has  been 
dered  reported  by  the  Senate 
idiciary  Committee. 


The  House  Judiciary  Committee 
favorably  reported  H.R.  12882 
which  would  bar  Civil  Service 
annuity  payments  to  judges  and 
justices  of  the  United  States  during 
active  service.  The  rule  has  been 
granted  for  consideration  of  the  bill 
and  it  is  pending  on  the  House 
calendar. 

H.R.  14521,  to  clarify  the  terms  of 
the  Speedy  Trial  Act  of  1974,  was 
introduced  by  Congressman 
Hutchinson  on  June  23  and  refer- 
red to  the  House  Judiciary  Commit- 
tee. The  bill  would  make  the 
exclusions  contained  in  Section 
3161(h)  applicable  to  the  time  limits 
on  defendants  in  custody  under 
Section  3164.  lift 

COMPUTER-AIDED 

TRANSCRIPTION  PROJECT 

NEARS  COMPLETION  OF  FIRST 

PHASES 

As  the  first  two  phases  of  the 
Center's  project  to  evaluate  com- 
puter-aided transcription  (CAT.) 
draw  to  a  close,  some  tentative  con- 
clusions have  emerged.  Technical 
feasibility  has  been  established,  but 
the  type  of  computer-aided  tran- 
scription services  evaluated  by  the 
Center  are  not  economically  feasi- 
ble for  federal  court  reporters  under 
present  conditions. 

An  indication  of  the  economic 
problem  is  that  none  of  the  re- 
porters who  participated  in  the 
project  continued  using  computer 
transcription  after  Center  financial 
support  was  stopped.  The  reason 
for  this  is  that  reporters  can  obtain 
transcription  services  from  individ- 
uals at  less  than  the  computer- 
aided  transcription  company's  rates 
per  page. 

At  the  beginning  of  the  project, 
the  Center  planned  to  try  existing 
services  before  studying  alternative 
methods  for  providing  less  expen- 
sive services.  Plans  are  now  pro- 
ceeding for  this  latter  phase  of  the 
project  because  of  the  importance 
of  exhaustively  exploring  every 
avenue  which  can  lead  to  the 
elimination  of  avoidable  transcript 
delays. 

Since  the  first  phase  of  the 
project  began  in  January  1975,  107 
reporters   have   submitted   sample 


stenotype  notes  for  computer 
compatibility  analysis.  The  purpose 
of  this  was  to  determine  what 
percentage  of  existing  federal  court 
reporters  could  be  expected  to  be 
able  to  use  computer-aided  tran- 
scription. Early  in  the  project  it  was 
concluded  that  50-60%  would  have 
a  stenotype  writing  style  which 
would  lend  itself  to  computer 
transcription.  However,  experience 
to  date  has  led  the  Center's  Project 
Director  to  conclude  30%  is  a  more 
realistic  estimate. 

Forty-three  reporters  were  train- 
ed to  produce  transcript  via  com- 
puter. Initially  each  participant  was 
to  be  provided  an  Electronic  Short- 
hand Transcriber  for  three  months. 
During  this  period  the  Center  pays 
the  full  cost  of  the  first  200  pages  of 
transcript  and  half  the  cost  of  the 
next  800  pages.  When  a  reporter 
reaches  1,000  pages,  financial 
support  is  ended.  When  the  Center 
discovered  reporters  were  not 
producing  enough  transcript  dur- 
ing the  three  months,  the  Electronic 
Shorthand  Transcribers  were  left 
with  them  for  a  longer  period  of 
time. 

The  original  project  consisted  of 
three  phases. 

In  phase  A  the  reporter  records 
notes  on  a  cassette  via  the  Elec- 
tronic Shorthand  Transcriber  and 
mails  the  cassette  to  a  computer 
transcription  service  company.  The 
firm  translates  the  tape,  produces  a 
first  run  transcript,  edits  the  tran- 
script, prints  a  final  copy  and 
returns  it  to  the  reporter. 

In  phase  B  video  display  ter- 
minals were  installed  in  several 
reporter's  offices.  During  this  phase 
the  reporter  edits  via  the  terminal. 

Plans  are  now  proceeding  for 
phase  C  which  will  test  several 
alternative  methods  of  providing 
potentially  less  expensive  compu- 
ter-aided transcription  services. 

The  reader  should  be  cautioned 
not  to  infer  from  these  interim 
findings  that  all  computer-aided 
transcription  services  are  econom- 
ically infeasible  since  the  Center  has 
not  yet  tested  every  type  of  service 
and  costs  may  be  substantially 
reduced  by  technological  changes 
during  the  next  few  years,  lift 


SUPREME  COURT  COMPLETES 
ONE  OF  ITS  LONGEST  TERMS 

The  Supreme  Court  on  July  6 
completed  one  of  its  busiest  terms 
in  history  with  138  signed  opinions. 

Here  are  capsule  summaries  of 
the  Court's  decisions  which  are  of 
major  interest  to  members  of  the 
judiciary.  They  were  prepared  by 
the  General  Counsel's  Office  of  the 
Administrative  Office  of  U.S.  Courts. 

Michigan  v.  Mosley  (Dec.  9,  1975) 

This  case  involves  a  further  interpretation  of  the 
requirements  of  Miranda  v.  Arizona,  384  U.S.  436 
(1966).  The  defendant  had  been  arrested  in 
connection  with  several  robberies.  After  being 
advised  of  his  rights  in  accordance  with  the 
Miranda  warnings,  he  declined  to  discuss  the 
robberies  and  his  interrogation  ceased.  Several 
hours  later,  another  police  officer,  again  giving  the 
defendant  his  Miranda  warnings,  questioned  the 
defendant  concerning  an  unrelated  homicide.  At 
this  time,  the  defendant  made  several  statements 
implicating  himself  in  the  homicide  which  were 
later  used  as  evidence  in  his  trial  for  the  murder.  In 
response  to  the  defendant's  petition  that  this 
evidence  be  suppressed,  the  Court  held  that  the 
defendant's  incriminating  statements  had  been 
properly  admitted.  According  to  the  Court,  the 
defendant's  right  to  cut  off  questioning  had  been 
fully  respected  by  his  interrogators  who  had 
immediately  ceased  questioning  him  concerning 
the  robberies  when  so  requested  by  the  defendant, 
and  had  undertaken  additional  and  unrelated 
questioning  only  after  a  period  of  time  had  elapsed 
and  after  fresh  Miranda  warnings  had  been  given. 

Mathews  (Secretary,  HEW)  v.  Weber 
(Jan.  14, 1976) 

The  United  States  District  Court  has  authority 
under  the  Federal  Magistrates  Act  of  1968,  28 
U.S.C.  §636  (1970),  to  refer  to  United  States 
Magistrates  cases  concerning  Social  Security 
benefits.  The  magistrates  are  authorized  to  make 
an  initial  review  of  the  closed  administrative  record, 
to  hear  oral  argument,  and  to  prepare  a  recom- 
mended decision  for  the  district  court  on  the  issue 
of  whether  the  record  contains  sufficient  evidence 
to  support  the  prior  administrative  result  under 
circumstances  in  which  the  district  court  has 
complete  discretion  to  accept  or  reject  the 
magistrate's  findings  and  recommendation  and  to 
hear  the  matter  de  novo.  The  Court  rejected  the 
argument  that  the  magistrate  in  this  situation  was 
acting  as  a  special  master,  and,  therefore,  Fed.  R. 
Civ.  P.  53  is  not  applicable. 

Thermtron  Products,  Inc.  v.  Hermansdorter 
(Jan.  20,  1976) 

The  Court  held  that  a  United  States  District 
Judge  exceeded  his  authority  by  remanding  on 
grounds  not  authorized  by  the  controlling  statute, 
28  U.S.C.  §1447(c)(1970),  a  case  which  had  been 
properly  removed  to  a  federal  district  court  from 
the  state  court.  The  district  judge  had  remanded 
the  case  because  the  court's  docket  was  full  and 
the  judge  had  concluded  that  the  delay  in  going  to 
trial  on  the  merits  would  unjustly  harm  the  plaintiff. 
While  28  U.S.C.  §1447(d)(1970)  generally  bars  any 
appeal  from  orders  of  remand,  the  Court  held  that 
subsection  1447(d)  must  be  construed  together 
with  subsection  1447(c)  and  that  only  orders  of 
remand  on  the  grounds  specified  in  subsection 


1447(c)  i.e.,  that  removal  was  improvident  and 
without  jurisdiction,  are  immune  from  review.  The 
Court  further  held  that  mandamus  was  a  proper 
remedy  to  compel  the  district  court  to  hear  and 
adjudicate  this  action. 

Rizzo  v.  Goode  (Jan.  21,  1976) 

In  a  class  action  brought  by  citizens  against  the 
mayor  and  police  officials  of  Philadelphia  under  42 
U.S.C.  §1983  (1970)  because  of  "an  allegedly 
pervasive  pattern  of  illegal  and  unconstitutional 
mistreatment  by  police  officers"  directed  against 
all  citizens,  and  particularly  against  minority 
citizens,  the  District  Court  required  the  police 
department  to  establish  guidelines  for  the  handling 
of  citizen  complaints.  The  Court  of  Appeals 
affirmed  the  district  court's  choice  of  equitable 
relief.  The  Supreme  Court  reversed.  According  to 
the  Court,  the  District  Court's  action  exceeded  the 
court's  authority  under  section  1983  and  was  an 
unwarranted  intrusion  by  the  federal  judiciary  into 
the  discretionary  authority  of  the  police  depart- 
ment under  state  and  local  law  to  perform  its 
official  duties  since  the  court  had  found  no  actual 
violation  of  any  individual's  constitutional  rights. 

United  States  v.  Watson  (Jan.  26,  1976) 

The  Court  reaffirmed  its  position  that  a  warrant  is 
not  required  by  the  Fourth  Amendment  in  order  to 
make  a  valid  arrest  for  a  felony,  when  that  arrest  is 
accomplished  in  accordance  with  otherwise 
applicable  law  and  is  based  upon  probable  cause. 

Buckley  v.  Valeo  (Jan.  30,  1976) 

In  ruling  on  the  constitutionality  of  the  Federal 
Election  Campaign  Act  of  1971,  as  amended  in 
1974,  the  Court  made  the  following  determinations: 
(1)  that  the  limitations  on  campaign  contributions 
by  individuals  and  groups  to  individual  candidates 
are  constitutionally  valid  because  they  serve  the 
governmental  interest  of  protecting  the  integrity  of 
the  election  process  without  directly  restricting  the 
rights    of    individual    citizens    to    participate    in 
political    discussion;    (2)  that    the   ceiling   on 
expenditures    by    and    in    behalf    of    individual 
candidates  is  unconstitutional  because  it  directly 
impinges  on  the  rights  of  individuals  and  groups  to 
engage  in  political  debate  protected  under  the  First 
Amendment;    (3)  that    provisions    requiring    dis- 
closure   of    contributors    and    expenditures    by 
candidates  are  constitutionally  valid  because  they 
serve  the  substantial   governmental   interests  of 
informing  the  public  and  protecting  the  electoral 
process  from  corruption;  (4)  that  the  dollar  check- 
off provision  of  26  U.S.C.  §6096  (Supp.  IV  1974) 
authorizing  taxpayers  voluntarily  to  contribute  to 
the  Presidential  Election  Campaign  Fund  by  so 
indicating  on  their  Federal  income  tax  return  is 
constitutional;  (5)  that  the  Act's  provisions  giving 
to  the  Federal  Election  Commission  a  number  of 
powers   in   large   part  violate  the  Appointments 
Clause  of  the  Constitution. 

Mathews  (Secretary,  HEW)  v.  Eldridge 
(Feb.  24, 1976) 

In  a  6-2  decision,  the  Court  held  that  an 
evidentiary  hearing  is  not  required  prior  to  the 
termination  of  Social  Security  disability  benefits, 
and  that  the  present  administrative  procedures 
which  provide  for  a  hearing  and  subsequent 
judicial  review  before  the  termination  becomes 
final  fulfill  the  due  process  requirements  of  the 
Constitution. 

Time,  Inc.  v.  Firestone  (March  2, 1976) 

The  rule  established  in  New  York  Times  Co.  v. 
Sullivan,  376  U.S.  254  (1964),  which  bars  media 
liability  for  defamation  of  a  public  figure  without  a 
showing  of  "actual  malice,"  was  held  not  to  apply 
to  a  situation  where  a  respondent  is  defamed  by  the 


media  with  respect  to  events  arising  out  of  a 
divorce  proceeding.  The  Court  held  that  in  that 
context  the  respondent  was  not  a  "public  figure" 
because  she  did  not  occupy  a  role  of  special 
prominence  in  public  affairs  nor  had  events  thrust 
her  into  the  forefront  of  public  controversies.  For 
First  and  Fourteenth  Amendment  purposes,  a  pub- 
lic figure  is  one  who  occupies  a  position  "of  especial 
prominence  in  the  affairs  of  society"  or  is  "thrust 
...  to  the  forefront  of  particular  public  contro- 
versies. .  "Gerrzv.  Robert  Welch,  /nc,  418  U.S.  323 
(1974). 

The  New  York  Times  rule  does  not  automatically 
extend  to  all  reports  of  judicial  proceedings, 
regardless  of  whether  the  party  plaintiff  is  a  public 
figure  who  might  be  assumed  voluntarily  to  have 
exposed  himself  to  increased  risk  of  injury  from 
defamatory  falsehood.  The  Court  reasoned  that 
simply  being  involved  in  litigation  did  not  provide 
substantial  reason  for  a  person  to  forfeit  signifi- 
cantly the  degree  of  protection  afforded  by  the  law 
of  defamation. 

Imbler  v.  Pachtman  (March  2,  1976) 

A  state  prosecuting  attorney  who  acts  within  the 
scope  of  his  duties  in  initiating  and  pursuing  a 
criminal  prosecution  is  absolutely  immune  from  a 
civil  suit  for  damages  under  42  U.S.C.  §1983  for 
alleged  malicious  prosecution.  The  Court  declined 
to  extend  the  qualified  immunity  doctrine  of 
Scheuer  v.  Rhodes.  416  U.S.  232  (1974)  to  a  prose- 
cuting attorney  as  a  quasi-judicial  officer. 

Ristaino  v.  Ross  (March  3,  1976) 

A  black  respondent  was  convicted  in  a  stat 
court  of  violent  crimes  against  a  white  securit 
guard.  At  his  trial  the  judge  questioned  th 
veniremen  during  voir  dire  about  general  bias  bi 
declined  to  question  them  specifically  about  rack 
prejudice.  The  respondent  brought  a  federi 
habeas  corpus  action  alleging  that  he  was  entitle 
to  have  the  prospective  jurors  questione 
specifically  about  racial  prejudice.  The  Court  hel 
that  he  was  not  constitutionally  entitled  to  ha\ 
question  concerning  racial  bias  asked  of  tr. 
prospective  jurors  in  this  case. 

According  to  the  Court,  the  circumstances  of  th 
case  differ  significantly  from  those  in  Ham  v.  Sow 
Carolina,  409  U.S.  524  (1973)  where  the  Court  he, 
that  the  respondent  had  a  constitutional  right  I 
require  the  asking  of  questions  directed  specii 
cally  to  racial  prejudice  when  the  circumstanc 
strongly  suggested  the  need  for  specific  questio 
ing  about  racial  bias.  In  Ham  the  defendant  was 
well-known  civil  rights  activist  and  his  defense  wi 
that  he  had  been  framed  because  of  his  civil. righ 
activities.  Unlike  the  situation  in  Ham,  the  Col 
found  that  this  case  did  not  present  a  significa 
likelihood  that  racial  prejudice  might  infect  tl 
defendant's  trial.  Since  the  mere  facts  that  \[ 
defendant  was  black  and  his  victim  was  white  ai, 
that  the  victim  was  a  security  officer  were  n 
aggravating  racial  factors,  the  Ham  requireme 
did  not  apply  here. 

Hudgens  v.  NLRB  (March  3,  1976) 

Labor  union  members,  while  engaged 
peaceful  picketing  in  front  of  their  employe 
leased  store  on  the  premises  of  a  privately  own 
shopping  center,  were  forced  to  leave  wh 
threatened  by  an  agent  of  the  owner  with  arrest 
criminal  trespass. 

The  Court,  citing  Lloyd  Corp.  v.  Tanner,  407  U 
551  (1972)  held  that  the  constitutional  guarantee 
free  expression  had  no  part  to  play  in  a  case  su 
as  this.  The  pickets  here  did  not  have  a  Ft 
Amendment  right  to  enter  the  private  shoppi 
center  for  the  purpose  of  advertising  their  str 
against  their  employer.  In  reaching  this  conclusn 
the  opinion  of  the  Court,  over  strong  obiecti 


xpressly  overruled  the  reasoning  o(  the  Court  in 
amalgamated  Food  Employees  Union  Local  590  v 
ogan  Valley  Plaza.  Inc..  391  US  308  (1968) 
Furthermore,  the  Court  found  that  the  rights  and 
abilities  of  the  parties  are  dependent  exclusively 
pon  the  National  Labor  Relations  Act,  (NLRA) 
nder  which  it  is  the  National  Labor  Relations 
oard's  task,  subject  to  judicial  review,  to  resolve 
onflicts  between  NLRA  §7  rights  and  private 
roperty  rights.  Thus,  the  case  was  remanded  so 
lat  the  NLRB  could  reconsider  the  case  under  the 
latutory  criteria  of  the  NLRA  alone. 

United  States  v.  Dinltz  (March  8,  1976) 

Here  the  Court  was  faced  with  a  question  of 
mether  the  Double  Jeopardy  Clause  of  the  Fifth 
,mendment  barred  a  retrial  of  the  defendant 
ecause  his  original  trial  ended  in  a  mistrial 
ranted  at  his  request.  Even  though  the  defendant 
lade  such  a  mistrial  request  only  after  he  had  been 
»ft  "no  choice"  but  to  seek  a  mistrial  in  light  of  the 
jdge's  expulsion  of  his  attorney,  the  Court  stated 
lat,  absent  a  contention  or  a  showing  on  record  of 
aad  faith"  conduct  by  the  judge  or  prosecutor,  the 
nanifest  necessity  standard"  of  United  States  v. 
erez.  22  U.S.  (9  Wheat.)  579  (1824)  (applicable 
here  a  mistrial  is  declared  without  the  defendant's 
ansent)  should  not  be  applied  to  a  mistrial  motion 
lade  by  the  defendant.  The  Double  Jeopardy 
lause  did  not,  according  to  the  Court,  bar  a  retrial 
i  this  instance. 

McKinney  v.  Alabama  (March  23,  1976) 

Petitioner,  a  book  stall  operator,  was  convicted 
f  selling  matter  which  had  been  judicially  found  to 
e  obscene.  The  judicial  determination  of  the 
bscenity  of  the  material  arose  from  an  in  rem 
quity  proceeding;  petitioner  had  not  been  made  a 
arty  to  the  proceeding  nor  had  he  been  given 
otice  about  the  action.  At  his  trial,  the  petitioner 
as  not  allowed  to  raise  the  issue  of  the  material's 
bscenity. 

The  Court  found  the  Alabama  procedures,  which 
recluded  the  petitioner  from  litigating  the 
bscenity  of  the  magazine  as  a  defense  to  his 
riminal  prosecution,  to  be  violative  of  the  First  and 
ourteenth  Amendment. 

Paul  v.  Davis  (March  23,  1976) 

Respondent  brought  an  action  under  42  U.S.C. 
1983  against  police  chiefs  who  had  included  his 
ame  and  photograph  on  a  list  of  "active 
hoplifters"  which  was  distributed  among  local 
wchants.  Respondent  had  on  one  occasion  been 
rrested  and  arraigned  for  the  offense  of 
hopiifting;  he  had  entered  a  plea  of  not  guilty  and 
ie  charge  had  been  filed  subject  to  future  action  at 
ie  time  the  list  of  shoplifters  was  circulated  by  the 
olice  department.  Shortly  after  circulation  of  the 
st,  the  action  against  the  respondent  was 
ismissed.  In  bringing  his  action  against  the  police 
epartments,  respondent  alleged  that  he  had  been 
eprived  of  his  due  process  rights  secured  under 
ie  Fourteenth  Amendment  and  his  right  to  privacy 
uaranteed  by  the  Constitution. 
The  Court  rejected  the  respondent's  argument 
lat  he  had  been  deprived  of  his  "liberty"  or 
property"  guaranteed  against  state  deprivation 
without  due  process  of  law  because  of  the 
etitioners'  defamatory  declarations  which  al- 
sgedly  had  tainted  his  reputation.  The  Court 
listinguished  its  past  decisions,  including  Wis- 
consin v.  Constantineau.  400  U.S.  433  (1971),  (a 
tatute  authorizing  "posting"  of  persons  to  whom 
Icoholic  beverages  could  not  be  sold  because  of 
tieir  history  of  excessive  drinking  held  unconsti- 
Lttional  for  failure  to  provide  procedural  safe- 
luards  prior  to  "posting"  of  individual's  name),  as 
ases  involving  a  clear  change  in  or  elimination  by 
tate  law  of  an  individual's  right  or  status  which  had 
een  previously  recognized  by  the  state.  In  this 


case,  however,  any  harm  to  the  respondent's 
reputation  did  not  deprive  him  of  any  "liberty"  or 
"property"  recognized  under  state  law  nor  was  his 
status  as  previously  recognized  by  state  law  altered 
in  a  significant  manner.  Thus,  regardless  of  how 
seriously  the  petitioners'  defamatory  statement 
may  have  injured  respondent's  reputation,  he  was 
not  deprived  of  any  "liberty"  or  "property"  interests 
protected  by  the  Due  Process  Clause. 

In  addition,  the  Court  rejected  respondent's 
contention  that  his  right  to  privacy  had  been 
infringed  by  the  petitioners'  publication. 

Gamer  v.  United  States  (March  23,  1976) 

The  Fifth  Amendment  privilege  against  com- 
pulsory self-incrimination  is  not  violated  when 
incriminating  disclosures  on  tax  returns  are 
introduced  in  evidence  in  a  criminal  prosecution  of 
the  taxpayer.  At  the  time  of  filing,  the  taxpayer  has 
the  right  to  claim  the  privilege  against  specific 
disclosures  sought  on  the  return;  therefore,  any 
such  disclosures  are  not  compelled  incriminations. 

Greer  v.  Spock  (March  24,  1976) 

Respondents  had  sought  to  enter  upon  the  Fort 
Dix,  New  Jersey  military  reservation  to  campaign 
for  President  and  Vice  President,  to  distribute 
literature,  and  hold  a  political  meeting.  They  were 
barred  from  the  post  because  of  regulations 
banning  political  demonstrations.  Suit  was  brought 
claiming  denial  of  First  and  Fifth  Amendment 
rights.  The  Supreme  Court  held  that  since  it  was 
the  basic  function  of  a  military  installation  to  train 
soldiers  and  not  to  provide  a  public  forum, 
respondents  had  no  basic  right  to  engage  in 
political  activity  thereon.  Federal  military  installa- 
tions are  not  designed  to  serve  as  a  place  for  free 
public  assembly  and  communication  of  thoughts 
by  private  citizens.  Moreover,  since  the  regulations 
banning  speeches  did  not  discriminate  among 
candidates,  there  was  no  constitutional  violation. 
Finally  however,  while  a  regulation  banning  all 
political  literature  could  be  applied  overbroadly, 
there  was  no  evidence  that  such  a  regulation  had 
been  applied  improperly  here.  The  Court,  over 
strong  dissent,  distinguished  Flower  v.  United 
States.  407  U.S.  197  (1972),  in  which  it  had  held 
that  a  peaceful  leafleteer  could  not  be  excluded 
from  the  main  street  of  a  military  installation  to 
which  the  civilian  public  had  been  permitted  vir- 
tually unrestricted  access. 

Franks  v.  Bowman  Transportation  Co.,  Inc. 
(March  24,  1976) 

Applicants  who  are  denied  employment  because 
of  race,  after  the  effective  date,  and  in  violation 
of,  Title  VII  of  the  Civil  Rights  Act  of  1964, 42  U.S.C. 
§2000  ef  seq.,  may  be  awarded  seniority  status 
retroactive  to  the  dates  of  their  denial.  The  Court 
stated  that  an  award  of  retroactive  seniority  was 
essential  in  "making  whole"  the  victims  of  job 
discrimination.  In  a  concurring  opinion  by  Justice 
Powell,  in  which  Justice  Rehnquist  joined,  it  was 
noted  that  this  award  of  seniority  status  which 
determines  pension  rights,  length  of  vacations,  and 
unemployment  benefits,  is  analogous  to  backpay, 
which  is  specifically  authorized  by  Title  VII,  in  that 
its  retroactive  grant  "works  complete  equity  by 
penalizing  the  wrongdoer  economically  at  the 
same  time  that  it  tends  to  make  whole  the  one  who 
was  wronged." 

Geders  v.  United  States  (March  30,  1976) 

A  trial  court's  order  directing  a  criminal 
defendant  in  a  federal  prosecution  not  to  consult 
with  his  attorney  during  an  overnight  recess,  called 
while  the  defendant  was  on  the  stand  as  a  witness 
and  shortly  before  cross-examination  was  to  begin, 
deprives  him  of  the  assistance  of  counsel  in 
violation  of  the  Sixth  Amendment. 


Goldberg  v.  United  States  (March  30,  1976) 

A  writing  prepared  by  a  government  lawyer 
relating  to  the  subject  matter  of  the  testimony  of  a 
government  witness  and  which  has  been  signed  or 
otherwise  approved  by  the  witness  is  required  by 
the  Jencks  Act,  18  U.S.C.  §3500,  to  be  produced  by 
the  United  States  in  a  criminal  prosecution.  Such 
writing  is  not  exempt  from  disclosure  on  the 
ground  that  it  is  an  attorney's  work  product.  The 
scope  of  the  Jencks  Act  is  not  confined  to  state- 
ments given  to  investigative  or  law  enforcement 
agents  but  extends  as  well  to  statements  by 
witnesses  to  government  lawyers. 


Kelley  (Commissioner,  Suffolk  County 

Police  Dept.)  v.  Johnson 

(April  5,  1976) 

A  county  regulation  limiting  the  length  of  county 
policemen's  hair  is  not  violative  of  any  right 
guaranteed  to  policemen  by  the  Fourteenth 
Amendment.  The  county  had  demonstrated  a 
sufficiently  rational  justification  for  its  regulation 
as  applied  to  policemen  so  as  to  defeat  any  claim 
that  their  "liberty"  interest  under  the  Fourteenth 
Amendment  had  been  violated.  The  constitutional 
claims  of  public  employees,  who  serve  in  a 
uniformed  police  force,  based  upon  an  alleged 
deprivation  of  liberty  need  not  be  treated  in  the 
same  manner  as  a  similar  claim  by  a  member  of  the 
general  public. 


Baxter  v.  Palmlgiano  (April  20,  1976) 

Reaffirming  its  decision  in  Wolf!  v.  McDonnell. 
418  U.S.  539  (1974),  the  Court  held  that  prison 
inmates  do  not  have  the  right  to  retained  or 
appointed  counsel  in  disciplinary  hearings,  and 
that  prison  officials  have  the  discretionary  power  to 
deny  or  to  allow  cross-examination  and  confronta- 
tion of  witnesses  by  the  inmate.  Further,  the  Court 
held  that  drawing  an  adverse  inference  from  an 
inmate's  failure  to  testify  at  such  a  hearing  was  a 
permissible  practice  because  a  disciplinary  hearing 
is  not  a  criminal  proceeding  to  which  the  Fifth 
Amendment  privilege  against  self-incrimination 
applies. 


Hills  (Secretary,  HUD)  v.  Gautreaux 
(April  20,  1976) 

In  a  unanimous  opinion,  the  Court  held  that  a 
court-ordered  metropolitan  area  program  to 
remedy  discriminatory  public  housing  practices 
was  not  impermissible  as  a  matter  of  law.  The  court 
distinguished  its  holding  in  Milliken  v.  Bradley,  418 
U.S.  717  (1974)  that  a  court-ordered  metropolitan 
area  remedy  for  school  desegregation  was 
unconstitutional,  because  the  order  in  the  housing 
discrimination  case  would  not  consolidate  or  in 
any  way  restructure  local  governmental  units. 


Beckwith  v.  United  States  (April  21,  1976) 

The  Court  here  held  that  statements  made  by  the 
petitioner  to  Internal  Revenue  agents  during  a 
noncustodial  interview  concerning  a  criminal 
investigation  were  admissible  even  though  the 
petitioner  had  not  been  given  the  warnings 
prescribed  in  Miranda  v.  Arizona,  384  U.S.  436 
(1966)  prior  to  being  questioned.  The  Court  stated 
that  while  the  petitioner's  activities  were  the  focus 
of  the  agents'  investigation,  no  Miranda  warnings 
were  required  since  the  petitioner  had  not  been 
taken  into  custody  or  deprived  of  his  freedom  in  a 
significant  manner. 
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(OPINIONS  from  page  5) 

United  States  v.  Miller  (April  21,  1976) 

Reversing  the  Fifth  Circuit  Court  of  Appeals,  the 
Court  upheld  the  denial  of  respondent's  motion  to 
suppress  evidence  collected  by  serving  a  subpoena 
duces  tecum  on  respondent's  bank  for  deposit  slips 
and  copies  of  checks.  The  Court  stated  that  such 
papers  were  the  business  records  of  the  bank  and 
not  the  personal  papers  of  the  respondent,  and  that 
since  they  were  negotiable  instruments  and  not 
confidential  communications,  their  disclosure  to 
the  governmental  authorities  by  the  bank  was  not 
prohibited  by  the  Fourth  Amendment. 


Fisher  v.  United  States  (April  21,  1976) 

Taxpayers,  who  were  under  investigation  for 
possible  violation  of  the  income  tax  laws,  turned 
over  to  their  attorneys  certain  documents  prepared 
by  their  accountants.  The  attorneys  then  received 
summonses  to  produce  these  records  for  an 
Internal  Revenue  Service  investigation.  Upon 
their  refusal  to  comply,  enforcement  actions  were 
initiated.  The  Court  held  that  these  documents 
were  not  privileged  in  the  hands  of  the  attorneys  or 
their  clients  and  ordered  them  turned  over.  An 
attorney's  production,  pursuant  to  a  lawful 
summons,  of  his  client's  tax  records,  which  had 
been  prepared  by  the  client's  accountant,  does  not 
violate  the  Fifth  Amendment  privilege  of  the 
taxpayer  against  self-incrimination,  because  the 
taxpayer,  as  the  person  asserting  the  privilege,  has 
not  been  compelled  to  be  a  witness  against  himself. 
Since  these  taxpayers  had  transferred  the 
documents  to  their  attorneys  for  the  purpose  of 
obtaining  legal  assistance  in  the  tax  investigation, 
the  documents,  if  unobtainable  by  summons  from 
the  client,  are  also  unobtainable  by  summons  from 
the  attorney  because  of  the  attorney-client 
privilege.  In  this  case,  however,  the  documents 
requested  in  the  summons  were  prepared  by  the 
taxpayers'  accountants  and  contained  no  testi- 
monial declarations  by  the  clients.  Since  the 
taxpayer  would  be  compelled  to  turn  over  such 
documents  pursuant  to  a  summons,  the  attorney  is 
obliged  to  comply  with  a  similar  summons. 


Hampton  v.  United  States  (April  27,  1976) 

Relying  on  its  decision  in  United  States  v. 
Russell,  411  U.S.  423  (1973),  the  Court  held  that  a 
defendant  may  be  convicted  for  the  sale  to  a 
government  agent  of  an  illegal  substance  provided 
to  him  by  a  government  informant.  Here,  the 
defendant  acted  in  concert  with  Goverment 
agents  in  committing  the  crime,  and  he  admittedly 
was  predisposed  to  commit  the  offense.  While 
admitting  that  he  is  not  entitled  to  the  defense  of 
entrapment  because  of  his  predisposition  to 
commit  the  offense,  the  defendant  urged  that  his 
conviction  be  reversed  because  the  Government's 
outrageous  conduct  in  supplying  him  with  the 
contraband  denied  him  due  process.  The  Court,  in 
its  plurality  opinion  supported  by  three  Justices, 
rejected  the  defendant's  argument,  asserting  that 
when  the  defendant's  rights  have  been  violated  he 
will  be  protected  by  the  defense  of  entrapment  but 
when  the  police  engage  in  illegal  activity  in  concert 
with  a  defendant  beyond  the  scope  of  their  duties 
the  remedy  lies,  not  in  freeing  the  culpable 
defendant,  but  in  prosecuting  the  police  for  their 
misconduct. 


Estelle  v.  Williams  (May  3,  1976) 

The  respondent  in  this  case,  who  was  held  in 
custody  awaiting  trial,  requested  that  the  jailer 
return  his  civilian  clothes  for  him  to  wear  at  his  trial. 
The  jailer  did  not  comply  with  this  request  and 


respondent  wore  jail  clothes  during  his  trial.  His 
counsel,  while  mentioning  the  clothing  during  voir 
dire,  did  not  specifically  raise  the  issue  with  the 
trial  judge.  Respondent  was  convicted  and 
sentenced.  He  later  filed  a  habeas  corpus  petition 
in  federal  district  court  which  was  enied;  the 
Court  of  Appeals  reversed.  The  Supreme  Court 
over  dissent  held  that  although  the  statt  could  not 
require  the  respondent  to  stand  trial  wearing  prison 
clothes,  since  the  issue  of  his  clothing  was  never 
raised  before  the  trial  judge  by  respondent's 
counsel,  the  element  of  compulsion  which  would 
constitute  a  violation  of  petitioner's  constitutional 
rights  was  not  present. 

Francis  v.  Henderson  (May  3,  1976) 

The  rule  established  in  Davis  v.  United  States, 
411  U.S.  233  (1973),  that  a  federal  prisoner  who 
had  failed  to  challenge  within  an  appropriate  time 
as  provided  in  Fed.  R.  Crim.  P.  12  the  allegedly 
unconstitutional  composition  of  the  grand  jury 
which  had  indicted  him  in  an  action  for  collateral 
relief  under  28  U.S.C.  §2255,  applies  with  equal 
force  to  the  case  where  a  federal  court  is  asked  in  a 
habeas  corpus  proceeding  to  overturn  a  state  court 
conviction  for  an  allegedly  unconstitutional  grand 
jury  indictment.  Hence,  the  Court  chose  to  require 
compliance  with  state  procedures  as  a  prerequisite 
to  obtaining  federal  habeas  corpus  relief  unless 
the  petitioner  can  show  good  cause  for  non- 
compliance and  actual  prejudice  from  the  alleged 
constitutional  error. 

United  States  v.  Mandujano  (May  19,  1976) 

A  grand  jury  witness  who  is  called  to  answer 
questions  concerning  criminal  activities  in  which 
he  may  have  been  involved  need  not  be  given  the 
warnings  prescribed  in  Miranda  v.  Arizona,  384 
U.S.  436  (1966).  Further,  when  a  Miranda  warning 
has  not  been  given  and  the  witness  makes  false 
statements  to  the  grand  jury,  these  false  statements 
are  admissible  in  subsequent  prosecution  of  the 
witness  for  perjury  based  on  the  false  statements. 

Virginia  State  Board  of  Pharmacy  v.  Virginia 

Citizens  Consumer  Council,  Inc. 

(May  24,  1976) 

A  Virginia  statute  prohibiting  the  advertisement 
by  licensed  pharmacists  of  prescription  drug  prices 
was  held  unconstitutional  by  the  Court  as  a 
violation  of  the  First  Amendment.  The  Court 
allowed  the  action  to  be  brought  by  consumers  as 
would-be  recipients  of  the  information.  In  its  7  to  1 
opinion,  the  Court  stated  that  some  forms  of 
commercial  speech,  such  as  the  advertisements 
involved  here,  are  protected  under  the  First 
Amendment. 

Chandler  v.  Roudebush  (Administrator  of 
Veterans  Affairs)  (June  1,  1976) 

Under  Section  717(c)  of  Title  VII  of  the  amended 
Civil  Rights  Act  of  1964,  a  federal  employee  may 
file  a  civil  action  against  his  employing  agency  for 
allegedly  discriminatory  practices  following  the 
utilization  of  all  administrative  remedial  pro- 
cedures. Looking  at  both  the  statutory  language 
and  at  the  statute's  legislative  history,  the  Court 
unanimously  held  that  a  federal  employee  has  the 
same  right  to  a  trial  de  novo  as  is  enjoyed  by 
employees  in  the  private  sector  and  in  state  and 
local  government  service. 

Simon  (Secretary  of  the  Treasury)  v.  Eastern 

Kentucky  Welfare  Rights  Organization 

(June  1,  1976) 

Here,  the  Court  reaffirmed  its  decisions  in  Warth 
v.  Seldin,  422  U.S.  490  (1975)  and  Linda  R.S.  v. 
Richard  D.,  410  U.S.  614  (1973)  on  the  issue  of 
standing.  In  this  case,  several  indigents  and 
organizations    composed    of    and    designed    to 


represent  the  interests  of  indigents  brought  a  class 
action  on  behalf  of  all  persons  unable  to  afford 
hospital  services  against  the  Secretary  of  the 
Treasury  and  the  Commissioner  of  Internal 
Revenue.  They  alleged  that  an  Internal  Revenue 
policy  provided  tax  incentives  to  hospitals  which 
did  not  serve  indigents  to  the  extent  of  their 
financial  ability,  and  therefore,  encouraged 
hospitals  not  to  serve  indigents.  The  Court  held 
that  while  the  individual  indigents  had  suffered 
some  injury,  the  respondents  had  failed  to 
establish  that  the  asserted  injury  was  a  con- 
sequence of  the  defendants'  actions  or  that  the 
prospective  relief  would  remove  the  harm  to  the 
respondents.  The  respondents'  action,  therefore, 
should  have  been  dismissed  for  lack  of  standing. 

Hampton  (Chairman,  United  States  Civil 

Service  Commission)  v.  Mow  Sun  Wong 

(June  1,  1976) 

In  a  5  -  4  decision,  the  Court  held  that  a  Civil 
Service  Commission  regulation  which  barred 
noncitizens,  including  lawfully  admitted  resident 
aliens,  from  federal  competitive  civil  service  was 
an  unconstitutional  violation  of  due  process  under 
the  Fifth  Amendment. 

Mathews  (Secretary,  HEW)  v.  Diaz 
(June  1,  1976) 

In  a  unanimous  opinion,  the  Court  held  that  the 
regulation  which  provided  that  aliens  must  have 
been  admitted  for  permanent  residence  in  the 
United  States  and  have  resided  in  the  United  States 
for  at  least  five  years  in  order  to  qualify  for 
enrollment  in  the  Medicare  supplemental  in- 
surance program  does  not  deprive  appellees  of  ■ 
liberty  or  property  in  violation  of  the  due  process 
clause  of  the  Fifth  Amendment.  According  to  the 
Court,  the  issue  was  not  whether  discrimination 
between  citizens  and  aliens  is  permissible,  but 
whether  discrimination  within  the  class  of  aliens  is 
permissible.  In  holding  that  such  discrimination  is  I 
permissible,  the  Court  stated  that  because 
Congress  has  broad  power  in  the  area  of 
immigration  and  naturalization  and  since  the 
Congressional  policy  at  issue  here  is  not  '■ 
unreasonable,  it  is  reluctant  to  question  such  a 
policy  decision. 

Washington,  (Mayor  of  Washington,  DC.,) 
v.  Davis  (June  7,  1976) 

The  Due  Process  Clause  of  the  Fifth  Amend- 
ment, which  guarantees  equal  protection  and  thus 
prohibits  invidious  discrimination  by  the  Govern- 
ment, does  not  however  establish  the  principle  that 
a  law  or  some  other  official  act  is  unconstitutional 
solely  because  it  has  a  racially  disproportionate 
impact  regardless  of  whether  it  reflects  a  racially 
discriminatory  purpose.  In  this  case,  the  Supreme 
Court  found  that  the  disproportionate  impact  of  a  ' 
test,  utilized  as  a  screening  tool  in  recruiting  police 
officers,  did  not  by  itself  establish  that  the  test  was 
a  discriminatory  device  forbidden  by  the  Fifth 
Amendment.  Moreover,  the  Court  held  that  the 
strict  standards  applicable  in  cases  alleging 
discrimination  under  Title  VII  of  the  Civil  Rights  Act 
of  1964  are  inappropriate  in  cases  arising  under  the 
Fifth  Amendment. 


Nader  v.  Allegheny  Airlines  (June  7,  1976) 

Immediately  prior  to  his  scheduled  departure  on 
defendant's  airline,  the  petitioner  who  had  a 
reserved  seat  on  this  particular  flight  was 
"bumped."  that  is,  he  was  informed  that  he  could 
not  be  accommodated  because  the  flight  had  been 
overbooked  and  all  the  seats  were  filled.  The 
petitoner  brought  a  common  law  tort  action  based 
on  the  alleged  fraudulent  misrepresentation  by 
respondent  air  carrier  that  he  had  a  confirmed 
flight  reservation.  The  Supreme  Court  was  faced 


th  the  question  of  whether  the  tort  action  should 
i  stayed  pending  a  reference  to  the  Civil 
ironautics  Board  for  a  determination  of  whether 
9  practice  of  overbooking  was  deceptive  within 
9  meaning  of  the  Federal  Aviation  Act,  49  U.S.C. 
381  (1970).  Since  the  common  law  remedy 
jught  by  petitioner  was  not  in  irreconcilable 
nflict  with  tjie  statutory  procedures  of  the 
rjeral  Aviation  Act,  as  the  Act  was  not  intended  to 
munize  the  carrier  from  suits,  and  because  the 
ctrine  of  "primary  jurisdiction"  was  inapplicable 
that  no  technical  question  was  involved,  the 
urt  determined  that  the  tort  action  should  not  be 
yed. 

Radzanower  v.  Touche  Ross  and  Co. 
(June  7,  1976) 

"he  Court  held  that  venue  in  a  suit  against  a 
tional  banking  association  charged  with 
lating  the  Securities  Exchange  Act  of  1934  is  to 
governed  by  the  National  Bank  Act,  which 
ivides  that  an  action  against  a  national  banking 
ociation  may  be  brought  only  in  the  federal 
trict  court  within  the  district  in  which  such 
ociation  is  established.  In  construing  the 
iflicting  venue  provisions  of  these  two  laws,  the 
jrt  held  that  the  National  Bank  Act,  as  the  earlier 
ctment  but  the  more  specific  with  respect  to 
king  associations,  was  not  superseded  by  the 
urities  Exchange  Act  which,  although  subse- 
ntly  enacted,  covers  a  more  generalized  subject 
ter  and  is  not  irreconcilably  contradictory  as  to 
ue. 

Ited  States  v.  MacCollom  (June  10,  1976) 

i  a  5-4  decision  the  Court  reversed  the 
ision  of  the  United  States  Court  of  Appeals  for 
Ninth  Circuit  which  held  that  indigent  federal 
oners  had  an  absolute  right  to  a  free  trial 
script  to  aid  them  in  preparing  a  motion  for 
iteral  relief  pursuant  to  28  U.S.C.  §2255.  The 
rt  held  that  28  U.S.C.  §753(f),  which  authorizes 
transcripts  upon  a  judicial  certification  that  the 
>5  claim  is  nonfrivolous  and  the  transcript  is 
sssary  to  decide  the  issue,  does  not  constitute  a 
>ension  of  the  writ  of  habeas  corpus.  The  right 
free  transcript  is  not  a  necessary  concomitant 
he  writ,  which  operated  until  1944  with  no 
ision  at  all  for  free  transcripts  for  indigents.  If 
gress  thus  could  have  limited  the  writ  directly 
out  "suspending"  it,  Congress  may  do  so 
ectly.  Further,  the  Court  held  that  §753(f)  does 
violate  the  Due  Process  Clause  of  the  Fifth 
indment  nor  infringe  upon  an  indigent 
>ner's  right  to  Equal  Protection  in  that  indigent 
•ners  were  given  means  of  adequate  access  to 
w  of  their  convictions. 

Hlonville  Joint  School  District  No.  1  v. 
Hortonvllle  Education  Association 
(June  17,  1976) 

e  Court  upheld  the  power  of  school  boards  to 
illegally  striking  teachers.  The  Due  Process 
se  of  the  Fourteenth  Amendment  does  not 
antee  teachers  that  the  decision  to  terminate 
employment  will  be  made  or  reviewed  by  a 
other  than  the  school  board,  that  is  by  an 
edly  more  impartial  decisionmaker.  Mere 
iarity  with  the  facts  of  a  case  gained  by  an 
cy,  here  the  school  board,  in  the  performance 
statutory  role  does  not  by  itself  disqualify  it  as 
cisionmaker.  Moreover,  because  the  school 
i  was  the  public  body  accountable  to  the 
s  for  their  employment  of  teachers,  it  was  the 
spriate  body  to  discharge  teachers. 

enderson  v.  Morgan  (June  17,  1976) 

8  Court  ruled  7-2  that  when  a  defendant  does 
eceive  adequate  notice  of  the  elements  of  the 
se  to  which  he  pleaded  guilty,  his  plea  is 


involuntary  and  the  judgment  of  conviction 
violates  due  process.  Here,  respondent  pleaded 
guilty  to  second  degree  murder  without  being 
apprised  that  intent  to  cause  death  was  an  element 
of  the  crime.  To  be  voluntary  a  plea  must 
constitute  an  intelligent  admission  that  he 
committed  the  offense,  and  respondent  must 
receive  notice  of  the  true  nature  of  the  charge 
against  him. 

Doyle  v.  Ohio  (June  17,  1976) 

The  use  for  impeachment  purposes  of  a 
defendant's  silence  at  the  time  of  his  arrest  and 
after  he  has  received  the  warnings  prescribed  in 
Miranda  v.  Arizona,  384  U.S.  436  (1966),  violates 
the  Due  Process  Clause  of  the  Fourteenth 
Amendment.  The  Court  noted  the  ambiguous 
nature  of  such  silence  and  ruled  that  it  would  be 
fundamentally  unfair  to  allow  an  arrested  person's 
silence  to  be  used  to  impeach  an  explanation  that 
he  subsequently  gives  at  trial  since  he  had  been 
impliedly  assured  by  the  Miranda  warnings  that  his 
silence  would  carry  no  penalty. 

Roemer  v.  Board  of  Public  Works 
of  Maryland  (June  21,  1976) 

The  Supreme  Court,  applying  the  standard  of 
Lemon  v.  Kurtzman,  403  U.S.  602,  that  state  aid  to 
religious  schools  in  order  to  be  constitutional  must 
have  a  secular  purpose,  a  primary  effect  other  than 
the  advancement  of  religion,  and  no  tendency  to 
entangle  the  State  excessively  in  church  affairs, 
upheld  a  Maryland  statute  allowing  aid  to  colleges 
formally  affiliated  with  the  Roman  Catholic 
Church.  The  aid  was  deemed  constitutional  as  the 
colleges  were  not  "pervasively  sectarian"  and  the 
aid  was  in  fact  extended  to  the  non-secular  side, 
that  is  only  to  non-sectarian  programs  of  the 
institution. 

City  of  Eastiake  v.  Forest  City 
Enterprises,  Inc.  (June  21,  1976) 

Referendums,  which  are  a  means  for  direct 
political  participation  by  the  people,  allowing  them, 
in  effect,  a  veto  power  over  legislative  enactments, 
cannot  be  characterized  as  a  delegation  of  power 
by  the  legislative  body.  The  people,  therefore,  may 
themselves  deal  with  certain  matters  which  might 
otherwise  be  assigned  to  the  legislative  body.  Here, 
a  referendum  process  when  applied  to  a  rezoning 
ordinance,  which  allowed  the  people  to  approve 
land  use  changes  passed  by  the  city  council,  was 
held  not  to  violate  the  Due  Process  Clause  of  the 
Fourteenth  Amendment. 

Serbian  Eastern  Orthodox  Diocese  for  the 

U.S.A.  and  Canada  v.  Milivojevich 

(June  21,  1976) 

A  church  leader  who  was  removed  from  his 
ecclesiastical  position  filed  suit  in  state  court  to 
reclaim,  among  other  things,  his  church  position. 
The  state  court  found  his  removal  to  have  been 
arbitrary  and  not  in  compliance  with  church  law. 
On  a  writ  of  certiorari  the  Supreme  Court  reversed 
this  holding.  The  Court  ruled  that  the  state  court 
decision  constituted  improper  judicial  interference 
with  the  decisions  of  a  hierarchial  church  and 
thus  interposed  its  judgment  into  matters  of 
ecclesiastical  cognizance  and  polity,  contravening 
the  First  and  Fourteenth  Amendments.  Religious 
freedom  encompasses  the  "power  of  [religious 
bodies]  to  decide  for  themselves,  free  from  state 
interference,  matters  of  church  government  as  well 
as  those  of  faith  and  doctrine." 

Young  v.  American  Mini  Theaters,  Inc. 
(June  24,  1976) 

The  Supreme  Court  upheld  the  City  of  Detroit's 
"Anti-Skid  Row"  zoning  ordinance  that  prohibited 
the  establishment  of  any  of  ten  kinds  of  "regulated 
uses"  within  1,000  feet  of  any  two  already  existing 


uses.  One  such  use  was  "adult"  theaters,  which 
were  defined  as  being  those  theaters  "character- 
ized by  the  emphasis  on  matter  depicting  specified 
sexual  activities."  The  Court  held  that  the  definition 
of  "adult"  theaters,  as  applied  here  to  two  theater 
operations,  was  not  unduly  vague  in  violation  of  the 
Due  Process  Clause  of  the  Fourteenth  Amend- 
ment. Moreover,  the  Court  held  that  the  ordinances 
did  not  constitute  prior  restraints  in  violation  of  the 
First  Amendment  but  were  valid  licensing  and 
zoning  requirements. 


United  States  v.  Santana  (June  24,  1976) 

Here  the  court  approved  the  warrantless  arrest  of 
an  individual  who  was  standing  at  the  doorway  of 
her  home  when  approached  by  police.  United 
States  v.  Watson,  423  U.S.  41 1  (1976).  Furthermore, 
the  Court  extended  the  doctrine  of  "hot  pursuit"  by 
additionally  holding  that  when  the  suspect 
retreated  into  her  own  home,  the  police  had  the 
right  to  make  a  warrantless  entry  to  prevent 
destruction  of  evidence,  and  thus  to  effectuate  a 
proper  arrest  begun  in  a  public  place. 


McDonald  v.  Santa  Fe  Trail  Transportation 
Co.  (June  25,  1976) 

The  petitioners,  both  white,  were  fired  for 
stealing  cargo  from  their  employer  while  a  black 
employee,  charged  with  the  same  offense,  was  not. 
After  the  District  Court  dismissed  the  complaint  of 
the  petitioner  on  the  basis  that  42  U.S.C.  §1981  is 
inapplicable  to  claims  of  racial  discrimination 
against  whites,  and  that  the  petitioners  failed  to 
state  a  claim  under  Title  VII  of  the  Civil  Rights  Act 
of  1964,  the  Supreme  Court  granted  certiorari.  The 
Court  reversed  the  holding  of  the  lower  court.  First, 
the  Court  held  that  Title  VII  is  not  limited  to 
discrimination  against  members  of  any  particular 
race,  and  hence  prohibits  racial  discrimination  in 
private  employment  against  white  persons  under 
the  same  standards  as  it  proscribes  racial 
discrimination  against  non-whites.  Second,  the 
Court  ruled  that  42  U.S.C.  §1981  prohibits  racial 
discrimination  in  private  employment  against  white 
persons  as  well  as  against  non-whites. 


Runyon  v.  McCrary  (June  25,  1976) 

Private  segregated  schools  in  Virginia  had 
rejected  applications  of  black  children  on  the  basis 
of  race.  The  parents  of  the  children  challenged  this 
action  as  illegal  discrimination  in  violation  of  42 
U.S.C.  §1981  91970).  In  reviewing  the  practices  of 
the  schools,  the  Court  held  that  Section  1981 
proscribes  denial  of  admission  to  students 
on  the  basis  of  race  by  private,  commercially 
operated  non-sectarian  schools.  Section  1981 
provides  that  all  persons  within  the  jurisdiction 
of  the  United  States  shall  have  equal  rights 
to  make  and  enforce  contracts,  thus  outlawing 
discrimination  in  these  transactions  inasmuch 
as  they  involve  the  making  and  enforcing  of 
private  contracts.  While  individuals  are  free 
under  the  First  Amendment  to  advocate  segre- 
gation, it  does  not  follow  that  this  principle  protects 
the  otherwise  unlawful  practice  of  racial  discrimin- 
ation. As  applied  here,  section  1981  constitutes  no 
more  than  a  reasonable  governmental  exercise  of 
regulatory  authority  in  respect  of  a  parent's 
constitutional  right  to  send  his  or  her  children  to  a 
private  school. 
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(OPINIONS  from  page  7) 

Massachusetts  Board  of  Retirement  v. 
Murgia  (June  25,  1976) 

The  Court  held  that  a  Massachusetts  mandatory 
retirement  statute  which  provided  "that  a  uni- 
formed state  police  officer  shall  be  retired  . . .  upon 
his  attaining  age  fifty,"  did  not  violate  the  equal 
protection  clause  of  the  Fourteenth  Amendment. 
The  law  was  found  to  be  rationally  based  on  a 
legitimate  classification.  While  noting  the  substan- 
tial economic  and  psychological  effects  of 
premature  and  compulsory  retirement,  the  Court 
found  that  the  statutory  provision  had  as  its 
rational  basis  the  desire  to  promote  a  physically  fit 
police  force.  The  Court  did  not  apply  the  "strict 
scrutiny"  test  applicable  in  some  equal  protection 
cases  because  it  found  that  there  is  no  fundamental 
right  to  government  employment  per  se  and  that 
the  class  of  policeman  over  fifty  years  old  was  not  a 
suspect  class  in  need  of  special  protection  from 
discriminatory  legislation. 


Meachum  v.  Fano  (June  25,  1976) 

The  Fourteenth  Amendment  Due  Process  Clause 
does  not  entitle  a  duly  convicted  state  prisoner  to  a 
fact-finding  hearing  when  he  is  transferred  from 
one  prison  institution  to  another,  the  conditions  of 
which  are  substantially  less  favorable  to  him, 
absent  a  state  law  or  practice  that  requires  that 
such  transfers  be  made  only  on  proof  of  serious 
misconduct  or  the  commission  of  specified  acts. 


Elrod  v.  Burns  (June  28,  1976) 

In  this  case  the  Supreme  Court  struck  down  the 
system  of  political  patronage  as  a  violation  of 
public  employees'  rights  under  the  First  and 
Fourteenth  Amendments  because  such  a  system 
restricts  their  political  associations  and  beliefs. 
Hence,  a  non-policymaking,  non-confidential 
government  employee  may  not  be  discharged  from 
a  job  that  he  is  satisfactorily  performing,  upon  the 
sole  ground  of  his  political  beliefs.  In  other  words, 
wholesale  turnover  of  public  employees  following  a 
change  of  administration  for  political  reasons  is 
unconstitutional. 


United  States  v.  Agurs  (June  24,  1976) 

In  Brady  v.  Maryland,  373  U.S.  83,  (1963)  the 
Supreme  Court  held  that  a  prosecutor  must 
disclose  to  the  defense  evidence  in  his  possession 
that  would  be  "material"  to  the  defense.  In  this  case 
the  Court  held,  however,  that  unless  a  prosecutor's 
failure  to  disclose  is  sufficiently  significant  so  as  to 
result  in  the  denial  of  the  defendant's  right  to  a  fair 
trial,  the  prosecutor  does  not  violate  the  constitu- 
tional duty  of  disclosure.  The  mere  possibility  that 
an  item  of  undisclosed  information  might  have 
aided  the  defense,  or  might  have  affected  the 
outcome  of  the  trial,  does  not  establish  "mater- 
iality" in  the  constitutional  sense.  Here,  the 
undisclosed  evidence  would  not  have  created  "a 
reasonable  doubt  of  guilt  that  did  not  otherwise 
exist,"  which  the  court  pronounces  as  the  proper 
standard  of  "materiality." 


North  v.  Russell  (June  28,  1976) 

A  defendant  who  is  charged  with  a  misdemeanor 
for  which  he  is  subject  to  possible  imprisonment,  is 
not  denied  due  process  when  tried  before  a  non- 
lawyer  police  court  judge  when  a  later  trial  de  novo 
is  available  as  a  matter  of  right  in  a  second  court  in 
which  the  judges  are  lawyers.  Moreover,  the  state 
does  not  abridge  equal  protection  of  the  laws  by 


providing  law-trained  judges  for  some  police 
courts  and  lay  judges  for  others,  depending  upon 
the  state  constitution's  classification  of  cities 
according  to  population,  because  as  long  as  all 
within  each  classified  area  are  treated  equally  the 
classification  on  the  basis  of  area  and  population  is 
reasonable. 

Pasadena  City  Board  of  Education  v. 
Spangler  (June  28,  1976) 

The  Supreme  Court  overruled  the  decision  of  a 
federal  district  court  which  had  been  upheld  on 
appeal  to  the  circuit  court,  and  held  that  a  federal 
district  court  had  exceeded  its  authority  when  it 
sought  to  enforce  its  1970  school  desegregation 
order  by  requiring  annual  readjustment  of 
attendance  zones  to  ensure  that  there  would  not  be 
a  majority  of  any  minority  students  enrolled  in  an 
public  school.  Since  changes  in  the  racial  makeup 
of  the  schools  after  1970  resulted  from  natural 
population  shifts  and  not  segregative  action  on  the 
part  of  school  officials,  there  was  no  constitutional 
duty  to  make  yearly  adjustments  of  attendance 
zones. 

Ludwlg  v.  Massachusetts  (June  30,  1976) 

The  Court  held  in  a  5-4  decision  that  the  two-tier 
court  system  which  Massachusetts  employs  for  the 
trial  of  persons  accused  of  certain  crimes  was  not 
violative  of  an  accused's  Fourteenth  Amendment 
right  to  a  jury  trial.  This  system,  according  to  the 
Court  absolutely  guarantees  a  trial  by  jury  to 
persons  accused  of  serious  crimes,  and  the  manner 
specified  for  exercising  this  right,  by  seeking  a  trial 
de  novo  in  the  second  tier,  is  fair  and  not  unduly 
burdensome.  Under  the  Massachusetts  two-tier 
system,  a  person  charged  with  certain  crimes  is 
tried  in  the  first  instance  in  the  lower  tier  without  a 
jury.  If  convicted,  he  may  appeal  to  the  second  tier, 
and,  if  convicted  after  the  proceeding  on  a  non- 
guilty  plea,  or  by  admitting  sufficient  findings  of 
fact,  he  is  entitled  to  a  trial  de  novo  by  a  jury  in  the 
second  tier. 

Nebraska  Press  Association  v.  Stuart 
(June  30,  1976) 

The  Court  unanimously  held  that  a  state  court's 
order  which  severely  limited  press  publication  of 
information  about  preliminary  criminal  proceed- 
ings in  a  murder  case  was  an  unconstitutional 
restriction  of  the  First  Amendment  right  to  freedom 
of  the  press.  While  agreeing  with  the  trial  judge's 
conclusion  that  pretrial  publicity  might  impair  the 
defendant's  Sixth  Amendment  right  to  a  fair  trial, 
the  Court  stated  that  prior  restraints  on  speech  and 
publication  are  the  "most  serious  and  the  least 
tolerable  infringement  on  First  Amendment  rights." 
Further,  nothing  in  the  record  showed  that  other 
measures  less  drastic  than  the  order  in  question 
had  been  considered  for  the  purpose  of  ensuring  a 
fair  trial.  The  opinion  emphasized  that,  since  the 
framers  of  the  Constitution,  aware  of  the  potential 
conflict  between  the  First  Amendment  guarantee  of 
a  free  press  and  the  Sixth  Amendment  right  to  a  fair 
trial,  had  not  determined  that  one  right  had  priority 
over  the  other,  the  Court  declines  to  "rewrite  the 
Constitution"  to  give  either  of  these  guarantees 
superiority  over  the  other  in  situations  where  they 
conflict. 

Planned  Parenthood  of  Central  Missouri  v. 
Danforth  (July  1,  1976) 

In  this  case,  the  Court  considered  the  constitu- 
tionality of  Missouri's  abortion  statute  which  was 
enacted  after  the  Court's  decisions  in  Roe  v.  Wade, 
410  U.S.  113  (1973)  and  Doe  v.  Bolton,  410  U.S.  179 
(1973).  The  Court  held:  (1)  the  requirement  that  the 
woman  give  her  written  consent  prior  to  under- 
going an  abortion  is  not  a  restriction  of  the 
woman's    decision    concerning    the    abortion    in 


violation  of  the  dictates  of  Roe  and  Doe,  (2)  the 
requirement  of  spousal  consent  prior  to  an 
abortion  is  unconstitutional  since  if  the  state 
cannot  regulate  abortion  during  the  first  trimester 
when  the  patient  and  her  doctor  make  the  decision 
{Roe  and  Doe),  the  state  cannot  authorize  a  third 
party,  even  if  he  is  the  spouse,  to  prevent  the 
abortion  during  that  period;  (3)  the  blanket 
requirement  that  an  unmarried  minor's  parent  or 
guardian  must  consent  to  the  minor's  abortion 
during  the  first  trimester  is  unconstitutional  for  the 
same  reason  as  that  given  above,  since  it  allows  a 
third  party  to  interfere  with  the  decision  of  the 
physician  and  the  patient  to  abort,  and  does  so 
without  sufficient  justification  in  violation  of  the 
dictates  of  Roe  and  Doe;  (4)  the  prohibition  after 
the  first  trimester  of  the  most  commonly  used 
abortion  technique  in  the  country,  which  is  safer 
for  the  maternal  well-being  than  even  the 
continuation  of  pregnancy  to  normal  childbirth, 
fails  as  a  reasonable  regulation  for  the  protection 
of  maternal  health  and  is,  therefore,  unconstitu- 
tional as  an  arbitrary  regulation  designed  to  inhibit 
the  use  of  abortion  after  the  first  trimester. 

Gregg  v.  Georgia  (July  2,  1976) 

In  a  plurality  opinion  supported  by  three 
Justices,  the  Court  held  that  the  imposition  of  a 
death  sentence  as  the  penalty  for  a  murder 
conviction  under  Georgia  law  does  not  violate  the 
Cruel  and  Unusual  Punishment  Clause  of  the 
Eighth  Amendment  since  it  does  not  "involve  the 
unnecessary  and  wanton  infliction  of  pain."  The. 
Court  deferred  to  the  evaluation  by  the  legislature 
that  capital  punishment  is  a  necessary  sanction 
and  deterrent  in  some  cases  and  that  its  use  as  a 
penalty  for  murder  is  not  grossly  disproportionate 
to  the  severity  of  the  crime.  The  Court  emphasized 
that  the  present  Georgia  statutes  outlined 
procedures  to  be  followed  by  the  judge  or  jury  in 
imposing  the  death  sentence  which  focused  the 
judge's  or  the  jury's  attention  objectively  on  the 
particularized  nature  of  the  crime  and  the 
characteristics  of  the  individual  defendant  so  as  to 
eliminate  the  arbitrary  and  capricious  nature  of  the 
sentencing  found  unconstitutional  by  the  Court  in 
Furman  v.  Georgia,  408  U.S.  238  (1972).  Applying 
its  reasoning  in  Gregg  to  other  cases,  the  Court 
found  that  the  Florida  and  Texas  death  penalty 
statutes  are  constitutional  and  that  the  North 
Carolina  and  Louisiana  statutes  are  unconstitu- 
tional violations  of  the  Eighth  and  Fourteenth 
Amendments. 

Stone  v.  Powell  (July  6,  1976) 

In  a  6-3  decision,  the  Court  held  that  where  the 
state  has  provided  a  full  and  fair  hearing  on  the' 
merits  of  the  petitioner's  Fourth  Amendment  claim, 
the  federal  court  may  not  grant  habeas  corpus 
relief  to  a  state  prisoner  on  the  ground  thai 
evidence  obtained  in  an  unconstitutional  search  or 
seizure  was  introduced  at  his  trial.  In  weighing  the 
utility  of  the  exclusionary  rule  with  the  costs  of 
extending  it  to  collateral  review  of  Fourth 
Amendment  claims,  the  Court  concluded  that  since 
the  effectiveness  of  the  rule  in  deterring  improper 
police  procedures  at  this  stage  of  a  criminal 
proceeding  was  minimal,  the  societal  interests  in 
the  conviction  and  punishment  of  guilty  offenders 
required  that  the  rule  should  not  be  extended  to 
federal  habeas  corpus  petitions  from  stale 
prisoners. 

United  States  v.  Martlnez-Fuerte 
(July  6,  1976) 

In  a  7-2  decision,  the  Court  held  that  brief  routine 
stops  of  automobiles  at  permanent  checkpoints 
near  the  United  States  border  are  permissible  under 
the  Fourth  Amendment.  Neither  probable  cause  to 
believe  that  the  vehicle  is  transporting  illegal  aliens 


3r  a  warrant  authorizing  stops  within  a  defined 
ea  is  required.  The  Court,  in  balancing  the 
terests  at  stake,  concluded  that  the  governmental 
ted  to  operate  border  checkpoints  to  control  the 
ltrance  of  .illegal  aliens  into  the  country 
itweighed  the  minor  intrusion  on  travellers  who 
sre  required  only  to  stop  briefly  and  answer 
veral  routine  questions. 

United  States  v.  Janis  (July  6,  1976) 

In  another  decision  concerning  the  exclusionary 
le,  the  Court  held  that  evidence  seized  by  a  state 
minal  law  enforcement  officer  in  good  faith,  but 
vertheless  unconstitutionally,  is  admissible  in  a 
'il  proceeding  by  or  against  the  federal 
vernment.  Following  reasoning  similar  to  that  in 
we  v.  Powell,  (decided  the  same  day)  the 
>urt  stated  that  it  was  not  justified  in  extending 
i  exclusionary  rule  to  cover  this  situation 
:ause  there  had  been  no  showing  that  there  was 
sufficient  likelihood  that  the  rule  would  deter 
iroper  conduct  by  state  police  so  as  to  outweigh 
i  societal  costs  of  the  failure  to  prosecute  civil 
snders  imposed  by  the  exclusion. 

»uth  Dakota  v.  Opperman  (July  6,  1976) 

'olice  officers  had  impounded  respondent's 
omobile  for  multiple  violations  of  parking 
inances.  In  conducting  a  routine  inventory  of 
automobile's  contents,  they  discovered 
itraband  material  which  was  later  used  as 
fence  to  convict  the  respondent  for  possession 
in  illegal  substance.  The  Court,  in  reversing  a 
er  court  order  suppressing  this  evidence,  held 
:  the  officers'  search  was  not  unreasonable  and 
efore  did  not  violate  the  Fourth  Amendment. 

Court  reasoned  that  the  police  had  a  legitimate 
irest  in  searching  the  vehicle  to  protect 
nselves  and  to  insure  the  safety  of  any 
ables  in  the  car  at  the  time  it  was  impounded, 
ipled  with  its  view  that  the  reasonable 
jctation  of  privacy  in  one's  automobile  is 
ificantly  less  than  that  in  one's  home  or  office, 
Court  determined  that  the  search  in  this  case 

reasonable  within  the  strictures  of  the  Fourth 
indment. 


CA-7  RULE  ON  OPINION 
PUBLISHING  CHALLENGED 

V  motion  to  test  the  constitu- 
lality  of  a  rule  of  the  United 
tes  Court  of  Appeals  for  the 
<enth  Circuit,  limiting  the  pub- 
ition  of  dispositive  decisions  of 

court  and  prohibiting  the 
ition  of  unpublished  decisions, 

been  filed  in  the  Supreme 
urt.  It  is  expected  that  the 
>reme  Court  will  reach  the  case 
ly  next  fall. 

he  issue  has  been  presented  to 
Court  in  the  form  of  a  motion  for 
re  to  file  a  petition  for  writs  of 
idamus  and  prohibition,  which 

filed  on  April  5,  1976,  in  the 
3  of  Do-Right  Auto  Sales,  et  a/. 
Inited  States  Court  of  Appeals 
the  Seventh  Circuit,  No.  75- 
X.  The  petitioner  asks  the  Su- 
ne  Court  to  invalidate  Rule  28  of 
Seventh   Circuit   rules,   which 


implements  the  Circuit's  policy  to 
"reduce  the  proliferation  of  pub- 
lished opinions."  This  rule  is  similar 
in  form  and  objective  to  those 
adopted  by  other  circuits  at  the 
urging  of  the  Judicial  Conference. 

Rule  28  of  the  Seventh  Circuit 
provides  that  the  Court  of  Appeals 
may  dispose  of  cases  by  published 
opinion  or  unpublished  order  at  the 
discretion    of   a    majority   of  each 
three-judge   panel.   It  is  further 
provided  that  a  printed  and  pub- 
lishable    opinion    shall    be    issued 
only  when  (1)  a  new  rule  of  law  is 
established   or  an  existing  one 
altered,  (2)  an  issue  of  continuing 
public   interest  is  involved,   (3) 
existing  law  is  questioned  or  criti- 
cized, or  (4)  a  contribution  to  legal 
literature  can  be  made  through  an 
historical  review  of  the  law,  analysis 
of  legislative  history,  or  the  resolu- 
tion of  a  conflict  in  law. 

This  rule  further  provides  for 
cases  which  do  not  meet  any  of  the 
above  criteria  to  be  decided  by 
written  or  oral  orders.  Such  orders 
are  reproduced  only  in  typewritten 
form  and  are  not  permitted  to  be 
published.  They  are  prohibited 
from  being  cited  as  precedent 
either  to  the  courts  of  the  Seventh 
Circuit  in  any  written  or  oral  sub- 
mission or  by  such  courts  except  to 
support  a  claim  of  res  judicata, 
collateral  estoppel,  or  law  of  the 
case. 

The   plaintiff,    Do-Right   Auto 
Sales,  claims  in  its  motion  to  the 
Supreme  Court,  that  this  rule's  pro- 
hibition   against    the    citation    of 
unpublished  orders  acts  as  a  prior 
restraint  on  First  Amendment  rights 
of  petition  and  denies  due  process 
to  parties  making  submissions  to 
the  Court  of  Appeals.   It  is  also 
contended   that  the  failure  to 
publish   whatever  written   legal 
reasoning  may  be  incorporated  into 
such  orders,  and  their  unavailability 
to  lawyers  and  the  public  except  for 
being  filed  in  the  court  records  of 
the  particular  case  involved,  "un- 
dermine[s]    the    case    system    by 
which   American  lawyers  tradi- 
tionally advocate  their  clients' 
causes    and    by   which   American 
jurists,    legal    scholars   and    prac- 


Groundbreaklng  ceremonies  for  the  State 
Center's  headquarters  building  were  held  at 
Williamsburg,  Va.,  May  8,  1976.  Pictured 
above  are  (I.  to  r.):  Justice  Paul  C.  Reardon 
(Sup.  Jud'l  Ct.  of  Mass.),  Chief  Justice 
Lawrence  W.  I'Anson  (Sup.  Ct.  Va.),  Justice 
James  A.  Finch,  Jr.  (Sup.  Ct.  Mo.)  and  The 
Chief  Justice  of  the  United  States. 


ticing  lawyers  gauge  and  develop 
American  law." 

The  petitioner  in  this  case  was  an 
automobile  dealer  and  had  origin- 
ally filed   suit   in   the   Northern 
District  of  Illinois  challenging  the 
constitutionality  of  the  state's  ac- 
tion in  revoking  its  dealer's  license 
without  a  hearing.   Following  the 
denial  of  its  motion  to  convene  a 
three-judge  district  court  to  con- 
sider the  constitutionality   of  the 
state  statute  in  question,  the  peti- 
tioner  sought    mandamus    in   the 
Court  of  Appeals  to  require  the 
convening   of  such   a  court,  and 
cited  a  prior  unpublished  order  in 
support  of  its  mandamus  petition. 
The  Court  of  Appeals  granted  the 
state's  motion  to  strike  this  citation 
and  denied  the  petition.  The  plain- 
tiffs motion  to  the  Supreme  Court 
followed. 

The  Advisory  Council  for  Appel- 
late Justice  in  its  1973  report  on 
"Standards  for  Publication  of  Judi- 
cial Opinions"  recommended  a 
reduction  in  the  writing  of  appellate 
opinions,  as  a  means  to  reduce 
appellate  delay.  It  also  stated  that 
those  decisions  designated  as  not 
for  publication  should  be  pro- 
hibited from  use  as  citations  and 
precedents  because  the  unpublish- 
ed opinion  should  state  only  the 
reasons  for  decision  and  should 
omit  the  factual  background  and 
detail  which  would  be  essential  for 
the  opinion  to  have  value  as  pre- 
cedential law. 

(See  PUBLISHING  page  10) 
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calendar 

Aug.  2-3  Judicial  Conference  Court 
Administration  Committee, 
Jackson  Lake,  Wyo. 

Aug.  2-6  Workshop  for  Judges 
(D.C.,  4th  &  5th  (E)  Circuits), 
Atlanta,  Ga. 

Aug.  9  Judicial  Conference  Magis- 
trates Committee,  San  Fran- 
cisco, Ca. 

Aug.  12-13  In  Court  Management 
Training  Institute,  San  Fran- 
cisco, Ca. 

Aug.  14-15  F.J.C.  Board  Meeting 

Aug.  16-20  Orientation  Seminar  for 
Probation  Officers,  Albuquer- 
que, N.M. 

Aug.  16-17  Criminal  Justice  Re- 
cords Seminar,  Denver,  Colo. 

Aug.  26  Judicial  Conference  Crim- 
inal Rules  Committee  (with 
Standing  Committee  on  Rules 
of  Practice  and  Procedure), 
Washington,  D.C. 

Sep.  1-3  In  Court  Management 
Training  Institute,  Toledo, 
Ohio 

Sep.  2-3  Judicial  Conference  Bud- 
get Committee,  Washington, 
D.C. 

Sep.  13-17  Management  Seminar 
for  Chief  Probation  Officers, 
Washington,  D.C. 
Sep.  13-18  Seminar  for  Newly 
Appointed  District  Judges, 
Washington,  D.C. 
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Sep.  17-18  Judicial  Conference 
Appellate  Rules  Committee, 
Boulder,  Colo. 

Sep.  19-22  Third  Circuit  Judicial 
Conference,  Philadelphia,  Pa. 

Sep.  20-23  Orientation  Seminar  for 
Magistrates,  San  Antonio, 
Texas 

Sep.  23-24  Judicial  Conference  of 
the  United  States,  Washing- 
ton, D.C. 


WRS#nna 

Nomination 

Marion   J.    Callister,   U.S.   District 
Judge,  D.  Idaho,  July  19 

Confirmations 

J.  Waldo  Ackerman,  U.S.  District 

Judge,  S.D.  III.,  July  2. 
J.   Blaine  Anderson,   U.S.   Circuit 

Judge,  9th  Cir.,  July  2. 

Appointments 

Maurice  B.  Cohill,  Jr.,  U.S.  District 

Judge,  W.D.  Pa.,  June  1. 
Ralph    B.    Guy,    Jr.,    U.S.    District 

Judge,  E.D.  Mich.,  June  7. 
James  C.  Hill,  U.S.  Circuit  Judge, 

5th  Cir.,  May  26. 
Charles  Schwartz,  Jr.,  U.S.  District 

Judge,  E.D.La.,  June  21. 

Elevation 

James  R.  Browning,  Chief  Judge, 
U.S.  Court  of  Appeals,  9th  Cir., 
June  30. 

Death 

Orrin  G.  Judd,  U.S.  District  Judge, 
E.D.  N.Y.,  July  7 


(PUBLISHING  from  page  9) 

The  report  stated  in  support  of  a 
prohibition  on  the  citing  of  unpub- 
lished decisions: 

"A  court  has  power  to  determine 
what  material  can  be  cited  to  it  as 
well  as  what  material  it  will  cite  to 
support  a  proposition.  The  non- 
citation  rule  does  not  preclude  the 
use  of  reasoning  and  ideas  taken 
from  an  unpublished  opinion  that 
may  happen  to  be  in  the  possession 
of  counsel.  The  rule  says  simply 
that  the  opinions  in  certain  cases 
do  not  have  the  status  of  prece- 
dents to  influence  future  deter- 
mination." 

The  report  concluded  therefore 
that  the  availability  of  such  a 
decision  as  precedent  might  be 
misleading  because  of  the  absence 
of  such  qualifying  content  and 
would  also  tend  to  frustrate  the 
purpose  of  non-publication  by 
encouraging  judges  to  include 
additional  material  in  such  deci- 
sions. 

The  American  Bar  Association's 
Commission  on  Standards  of  Judi 
cial  Administration  in  its  tentativ< 
draft  of  Standards  Relating  tc 
Appellate  Courts,  sets  out  tw< 
alternatives  as  regards  unpublishe( 
opinions.  The  Commission's  Chair 
man,  Justice  Louis  H.  Burke,  re 
ports  that  the  Commission  has  nc 
taken  a  position  on  this  as  yet  am 
in  his  report  he  invites  comment 
from  the  bench  and  bar.  A  fins 
draft  will  be  presented  to  the  ABj 
House  of  Delegates  in  Februar 
1977.  tYl 
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PRESIDENT  SIGNS  J8 
THREE-JUDGE 
COURT  BILL 

President  Ford  on  August  12  signed  S.  537,  the  bill  which  would  eliminate 
jquirements  for  special  three-judge  courts  in  cases  seeking  to  enjoin 
nforcement  of  state  or  federal  laws  on  the  grounds  that  they  are  unconsti- 
itional. 

However,  the  measure  would  insure  that  three-judge  courts  would  be 
Gained  when  specifically  required  by  an  Act  of  Congress  or  in  any  case 
ivolving  Congressional  reappointment  or  the  reappointment  of  any  state- 
ide  legislative  body. 


AUGUST  1976 


In  addition,  the  three-judge  court 
II  insures  the  right  of  states  to 
tervene  in  cases  that  seek  to 
ijoin  state  laws  on  the  grounds 
at  they  are  unconstitutional,  thus 
iralleling  the  option  which  the 
nited  States  has  to  intervene  in 
ises  involving  federal  statutes. 
A  key  section  of  the  bill  states 
at:  "A  single  judge  may  conduct 
I  proceedings  except  the  trial,  and 
iter  all  orders  permitted  by  the 
lies  of  civil  procedure  except  as 
ovided  in  this  subsection.  He  may 
ant  a  temporary  restraining  order 
i  a  specific  finding,  based  on 
'idence  submitted,  that  specific 
reparable  damage  will  result  if  the 
der  is  not  granted,  which  order, 
"iless  previously  revoked  by  the 
strict  judge,  shall  remain  in  force 
ily  until  the  hearing  and  determi- 
ition  by  the  district  court  of  three 
dges  of  an  application  for  a 
'eliminary  or  permanent  injunc- 
3n  or  motion  to  vacate  such  an 
junction,  or  enter  judgment  on 


the  merits.  Any  action  of  a  single 
judge  may  be  reviewed  by  the  full 
court  at  any  time  before  final 
judgment." 

Congressman  Robert  W.  Kasten- 
meier  told  the  House  of  Repre- 
sentatives that  "The  bill  in  no  way 
affects  the  right  to  a  three-judge 
court  where  otherwise  specifically 
mandated  by  statute  such  as  in  the 
Civil  Rights  Act  of  1964  or  the 
Voting  Rights  Act  of  1976  .  .  .  ." 

He  pointed  out  that  since  the 
enactment  of  the  Three-Judge 
Court  Act  of  1910  the  requirement 
of  a  three-judge  court  has  placed 
an  administrative  burden  on  the 
federal  court  system.  "The  scarce 
judicial  manpower  of  the  Nation  is 
inefficiently  used  by  requiring  three 
judges  to  convene  for  work  that 
could  be  performed  by  one;  and 
very  importantly,  of  course,  the 
limited  resources  of  the  Supreme 
Court  are  strained  by  the  direct 
appeal  which  circumvents  the 
(See  BILL  page  2) 


Professor  Paul  A.  Freund 

PROFESSOR  FREUND  PRESENTS 

MAJOR  CONSTITUTIONAL 

ADDRESS 

Harvard  Law  School  Professor 
Paul  A.  Freund  presented  a  major 
address  entitled  "The  Constitution: 
Newtonian  or  Darwinian?"  at  the 
University  of  Chicago  Law  School 
recently  as  part  of  the  Department 
of  Justice's  series  of  Bicentennial 
lectures. 

Here  are  key  excerpts  from 
Professor  Freund's  address.  [The 
full  text  is  available  from  the 
Federal  Judicial  Center  Information 
Service.] 

Every  constitution  is  Newtonian 
in  the  sense  that  it  confers  power 
and  imposes  limitations  on  power 
. . .  The  American  Constitution  is 
particularly  rich  in  forces  and 
available  counter-forces  and  lever- 
ages, to  the  end,  as  Justice  Bran- 
deis  put  it  in  his  great  dissent  in  the 
Myers  case,  that  liberty  may  be 
(See  FREUND  page  2) 
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(BILL  from  pagel) 
certiorari  process.  In  response,  the 
Judicial  Conference  requested  this 
legislation  to  ease  the  administra- 
tive burden  on  our  courts."  Con- 
gressman Thomas  Railsback  in  a 
speech  on  the  floor  of  the  House 
said  that  "The  actual  number  of 
cases  heard  under  sections  2281 
and  2282  are  not  that  many  in 
number,  140  in  1975.  The  number  of 
cases,  however,  does  not  indicate 
the  actual  extent  of  the  burden 
caused  by  these  cases  resulting  in  a 
loss  of  valuable  judge-hours. 

"In  addition  to  the  drain  on  judi- 
cial resources  at  the  district  and  cir- 
cuit levels  caused  by  the  three- 
judge  district  courts,  the  drain  on 
the  Supreme  Court's  limited  re- 
sources is  even  greater  because  the 
appeals  in  these  cases  go  directly 
to  the  Supreme  Court  rather  than  to 
the  courts  of  appeals.  These  cases 
are  particularly  difficult  for  the  Su- 
preme Court  because  they  do  not 
reach  the  Court  by  application  for 
writ  of  certiorari.  They  reach  the 
Supreme  Court  by  direct  appeal." 

nn      fin 


(FREUND  from  pagel) 

preserved  by  friction.  . . . 

The  great  virtue  of  the  Newtonian 
model  is  that  correctives  are  self- 
generated,  not  interposed  from 
without.  . . . 

The  nicely  poised  arrangements, 
which  we  may  as  well  call  the 
Madisonian-Newtonian  system, 
rested  on  the  historical  premise  that 
political  parties  did  not  and  would 
not  exist.  . . . 

It  is  time  to  take  an  overview  of 
the  Newtonian  aspect  of  the  sys- 
tem, the  Constitution  seen  as  a  set 
of  forces  and  available  counter- 
forces.  . . . 

I  would  draw  three  lessons  from 
the  system,  or  at  least  make  three 
general  observations  about  it. 

First,  it  assumes  that  each  branch 
has  a  capacity  to  act  that  is 
commensurate  with  its  authority  to 
act.  On  the  Congressional  side,  this 
means  a  rationalizing  of  the  legisla- 
tive process  to  improve  its  capabil- 
ity to  formulate  and  carry  through  a 
legislative  program  that  is  coherent 


in  policies  and  technically  profi- 
cient. .  .  .  The  capacity  of  the 
executive  branch  is  threatened  by 
overload.  . . .  The  executive  branch, 
it  seems,  carries  the  burdens  of  a 
Prime  Minister  in  the  parliamentary 
system  without  his  compensating 
prerogatives.  . . . 

Above  all,  the  problem  of  making 
capacity  commensurate  with  au- 
thority requires  a  President  eager  to 
be  educated  and  possessing  the 
will  and  imagination  to  be  in  turn  an 
educator.  . . . 

The  second  lesson  or  generaliza- 
tion is  that  the  Newtonian  constitu- 
tion can  produce  too  much  equilib- 
rium, a  state  resembling  stagnation. 
The  third  lesson  is  that  extra- 
ordinary force  in  one  direction  is 
likely  to  produce  extraordinary,  and 
sometimes  excessive,  force  in 
another.  In  the  early  years  of  the 
New  Deal  the  Supreme  Court, 
generally  over  the  dissent  of  its 
most  respected  members,  engaged 
in  a  series  of  judicial  vetoes  that 
reflected  an  un-judicial  approach  to 
the  function  of  judging.  The  Presi- 
dent, on  his  part,  countered  with 
the  Court  reorganization  plan, 
whose  threat  to  the  independence 
of  the  judiciary  can  best  be  under- 
stood as  a  response  in  kind  to 
excessive  force. 

The  Newtonian  system  demands 
constitutional  morality.  It  would  be 
possible,  by  excessive  use  of  legal 
power,  to  bring  the  system  to  a 

standstill Without  constitutional 

morality,  a  nice  sense  of  the  fitness 
of  things,  the  system  breaks  down. 

When  we  turn  to  the  Darwinian 
constitution  the  question  is  not  so 
much  constitutional  morality 
(though  that  sense  can  never  be 
irrelevant).  The  question  is  rather 
constitutional  vision.  . . .  The  con- 
stitutional direction,  in  political, 
economic,  and  humane  terms,  is 
toward  greater  inclusiveness.  . . . 

The  Darwinian  constitution 
stresses  process  and  adaptation  — 
Where,  it  should  be  asked,  is  the 
responsibility  for  the  Darwinian 
constitutional  evolution?  We  have 
too  readily  assigned  it  primarily  to 
the  Supreme  Court.  Actually  Con- 
gress has  too  often  either  neglected 
its   opportunities   and   responsibil- 


ities or  has  acted  tentatively, 
lacking  confidence  without  a  judg- 
ment of  the  Court.  . . . 

When  Congress  does  legislate,  it 
is  apt  to  regard  its  own  constitu- 
tional judgment  as  only  provisional, 
to  await  as  a  matter  of  course  a 
submission  to  the  Supreme  Court. 
. . .  [The]  recent  campaign  finance 
law  ...  [is  an  example]. 

Given  the  role  of  the  Court  in  the 
Darwinian  constitution,  how  should 
it  be  exercised?  Justice  Holmes 
used  to  say  that  first  of  all  he  tried 
to  remember  that  he  was  not  God. 
The  Fourteenth  Amendment,  he 
wrote,  does  not  enact  Mr.  Herbert 
Spencer's  Social  Statics.  Neither 
does  it  enact,  shall  we  say  today, 
Professor  John  Rawls'  social  ec- 
statics.  . . . 

The  test  of  fairness,  it  is  argued, 
is  whether  any  measure  involving 
inequality  of  treatment  does  or 
does  not  leave  the  most  dis- 
advantaged in  society  better  ofl 
than  before.  . . . 

Beyond  procedure  and  participa- 
tion there  is  a  third  dimension  of  the 
organic  constitution  that  is  in  the 
process  of  being  drawn.  To  con- 
tinue the  alliteration,  it  can  be 
described  as  personhood— that  se 
of  interests  that  we  have  come  tc 
regard  as  central  to  our  selfhood 
. . .  The  proper  scope  of  autonomy 
in  respect  to  interests  of  "person 
hood"  or  "selfhood"  is  perhaps  th< 
most  vital  issue  to  be  faced  in  thi 
vitalism  of  the  Darwinian  constitu 
tion. 

That  constitution,  I  have  said 
requires  vision,  which  is  to  sa 
philosophic  awareness.  If  judge 
are  to  continue  to  lead  in  thi 
development  they  require  time,  an 
stimulus,  and  inner  resources  c 
mind  and  spirit.  Time— for  reflec 
tion  and  self-criticism;  and  stimulu 
from  reading  and  discussion.  . . . 
If  I  were  asked  to  name  the  mos 
disappointing  decision  in  recer 
years  I  would  make  what  is  n 
doubt  a  surprising  selection:  Ore 
gon  v.  Mitchell,  the  18-year-old 
vote  case.  ...  My  disappointmer 
turns  rather  on  the  larger  implies 
tions  of  the  decision  with  respect  t 
Congressional  authority  to  carr 
out  the  guarantees  of  the  Foui 
teenth  Amendment.  . . . 


Above  all,  judges  like  the  rest  of 
us  need  the  inner  resources  to 
recognize  and  entertain  this  set  of 
basic  questions.  If  we  are  to 
apprehend  the  controlled  change 
and  growth  implicit  in  the  Constitu- 
tion as  an  organism,  we  must  have 
prepared  minds.  . . .  j][j 

QUADRENNIAL  SALARY 
COMMISSION  APPOINTED 

The  Commission  on  Executive, 
Legislative  and  Judicial  Salaries 
has  now  been  constituted  following 
appointments  by  the  President, 
Vice-President,  Speaker  of  the 
House  and  The  Chief  Justice. 

The  White  House,  in  a  statement 
issued  recently,  said  that  the 
President  has  asked  the  nine 
members  of  the  Commission,  which 
is  charged  with  recommending 
salary  increases  for  upper  level 
positions  in  the  three  branches  of 
government,  to  report  no  later  than 
November  of  this  year  so  that  he 
may  incorporate  their  recom- 
mendations into  his  budget  which 
ie  will  present  to  Congress  early  in 
the  next  session. 

The  Commission  will  formally 
;ome  into  existence  on  October  1 
5f  this  year.  It  is  authorized  by 
3ublic  Law  90-206  enacted  Decem- 
)er  16,  1967. 

Mr.  Peter  G.  Peterson  of  New 
fork  City,  who  is  chairman  of  the 
3oard  of  Lehman  Brothers,  has 
seen  designated  Chairman  of  the 
Commission. 

Here  are  the  other  members. 
Appointed  by  the  President 

I.    Lane    Klrkland,    of    Washington,    D.C., 

Secretary-Treasurer,  AFL-CIO. 

lorma  Pace,  of  New  York,  New  York,  Senior 

'ice  President  and  Chief  Economist, 

American  Paper  Institute. 

Appointed  by  the  Vice-President: 

oseph    F.    Meglen,    Esquire,    of    Billings, 

lontana. 

lernard  G.  Segal,  Esquire,  of  Philadelphia, 

'ennsylvania. 

appointed  by  the  Speaker  of  the  House: 
Uward  H.  Foley,  Esquire,  of  Washington, 

>herman   Hazeltine,   of  Phoenix,   Arizona, 

Chairman,  First  National  Bank  of  Arizona. 

appointed  by  The  Chief  Justice: 

Varies  T.  Duncan,  of  Washington,  D.C., 

>ean  of   the  School  of  Law  of  Howard 

Inlversity. 

Chesterfield   Smith,   Esquire,  of  Lakeland, 

lorida. 


Chief  Judge  Clement  F.  Haynsworth 


CHIEF  JUDGE  HAYNSWORTH 
ADDRESSES  FOURTH  CIRCUIT 


Chief  Judge  Haynsworth  in  his 
opening  remarks  to  the  Fourth 
Circuit  Judicial  Conference  recent- 
ly, traced  the  continuing  growth  in 
the  Fourth  Circuit's  caseload  and 
said  that  Congress  should  be  urged 
to  provide  additional  judgeships  if 
this  circuit  is  to  deal  with  future 
workloads. 

"The  volume  of  the  cases  con- 
tinues to  swell.  Congress  is  con- 
tinually enacting  new  legislation, 
some  of  which  imposes  substantial 
additional  burdens  upon  the  courts. 
The  courts  sometimes  add  to  their 
own  burdens,  and  people  seem 
more  and  more  inclined  to  turn  to 
the  courts  for  resolution  of  prob- 
lems that  once  would  have  been  left 
to  other  solutions. 

"There  has  been  no  enlargement 
of  the  number  of  Circuit  Judges 
since  1968.  In  that  year,  with  97 
circuit  judgeships  throughout  the 
country,  the  caseload  per  judge 
was  68.  In  fiscal  year  1975,  the 
caseload  per  judgeship  throughout 
the  country  had  risen  from  that  68 
to  172.  In  fiscal  year  1975,  the 
caseload  for  the  Court  of  Appeals 
for  the  Fourth  Circuit  was  188  per 
judgeship.  The  final  figures  for 
fiscal  year  1976  are  not  yet  in,  but 
the  indicated  figure  for  the  Fourth 
Circuit  is  212  cases  per  judgeship. 
Clearly,  our  new  filings  in  fiscal 
1976  are  more  than  three  times  as 
great  per  judge  as  the  national 
average  in  1968. 


"Some  additional  district  judge- 
ships were  created  in  1970.  In  that 
year,  with  401  such  judgeships,  the 
average  civil  and  criminal  caseload 
per  judgeship  throughout  the  coun- 
try was  317  cases.  In  fiscal  year 
1975,  that  figure  had  risen  to  402 
cases  per  judgeship,  while  in  the 
Fourth  Circuit  it  was  509  cases  per 
judgeship.  Moreover,  the  number  of 
protracted  trials  has  grown  sub- 
stantially, and  there  are  some 
classes  of  cases,  such  as  the  black 
lung  cases,  in  which  there  are  few, 
if  any,  settlements.  It  is  a  matter  of 
all  or  nothing,  and  each  of  those 
cases  must  be  tried."  j][j 


REPORT:  FJC  LIBRARY  STUDY 

The  Federal  Judicial  Center's 
year-long  study  of  Federal  Court 
Library  Facilities  has  passed  the 
half-way  mark,  and  a  great  deal  of 
significant  data  has  been  amassed. 

One  of  the  primary  goals  of  the 
Study  is  a  comprehensive  inventory 
of  all  government-owned  books  in 
the  Judicial  Branch.  The  inventory 
will  attempt  to  gain  for  the  first  time 
an  accurate  picture  as  to  numbers 
and  locations  of  these  books. 

To  complete  the  inventory,  the 
cooperation  of  circuit  and  district 
judges,  U.S.  magistrates,  bank- 
ruptcy judges,  and  federal  public 
defenders  has  been  solicited.  Ap- 
proximately 50%  of  those  surveyed 
have  already  responded  and  re- 
turns continue  steadily. 

Based  on  the  returns  received  to 
date,  a  total  figure  for  holdings  of 
approximately  2,700,000  volumes 
has  been  projected. 

The  project  aims  toward  recom- 
mendations that  will  produce  better 
legal  research  capabilities  for  the 
federal  courts.  Among  the  specific 
areas  of  the  study  are: 

•  An  examination  of  unneces- 
sary duplication  of  library  holdings. 

•  Standards  for  federal  court 
libraries  both  as  to  holdings  and 
personnel  staffing. 

•  The  role  of  technology  and 
computerization  in  the  future  of 
legal  research. 

(See  LIBRARY  page  4) 
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•  Physical  improvements  in  the 
library  environment,  i.e.,  moveable 
shelving,  adequate  lighting  and 
temperature  control,  and  easy  ac- 
cessibility of  materials. 

FJC  Director,  Judge  Walter  Hoff- 
man, anticipates  release  of  a 
preliminary  report  in  the  fall  which 
will  be  reviewed  by  members  of  the 
Federal  Judicial  Center  staff  and 
the  Advisory  Committee  estab- 
lished to  oversee  the  project.  The 
final  report  is  due  by  January  1977. 


|EGISINi\E 
OUTLO0K 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 


Public  Law  94-284,  the  "Con- 
sumer Product  Safety  Commission 
Improvements  Act  of  1976"  con- 
tains in  Section  10  provisions 
pertaining  to  attorneys'  and  expert 
witnesses'  fees.  Under  this  author- 
ity the  court,  in  certain  actions 
brought  under  the  Consumer  Pro- 
duct Safety  Act,  may  award  the 
costs  of  suit,  including  reasonable 
attorneys'  fees  and  reasonable  ex- 
pert witnesses'  fees,  including 
awards  of  such  fees  against  the 
United  States. 

In  addition,  the  Commission  has 
been  given  authority  to  initiate, 
prosecute,  defend,  and  appeal, 
except  to  the  Supreme  Court, 
through  its  own  legal  representa- 
tives, unless  the  Attorney  General 
notifies  the  Commission  that  he  will 
represent  the  Commission.  It  may 
also  handle  its  own  criminal  actions 
with  the  concurrence  of  the 
Attorney  General  or  through  the 
Attorney  General. 

Habeas  Corpus 

On  August  5th  the  Subcommittee 
on  Criminal  Justice  of  the  House 
Committee  on  the  Judiciary  held  a 
hearing  on  the  proposed  Habeas 
Corpus  and  2255  Rules  of  Proce- 
dure promulgated  by  the  Supreme 
Court  on  April  26th,  1976. 


Bills  Introduced 

S.3752,  amending  the  provisions 
of  Title  18,  United  States  Code, 
relating  to  the  sentencing  of 
defendants  convicted  of  certain 
offenses. 

H.R.  15169,  to  eliminate  the 
appellate  jurisdiction  of  the  Su- 
preme Court  with  respect  to  certain 
abortion  cases. 

H.R.  15173  and  15174  to  amend 
Chapter  5  of  Title  5,  United  States 
Code  (commonly  known  as  the 
Administrative  Procedure  Act),  to 
permit  awards  of  reasonable 
attorneys'  fees  and  other  expenses 
of  public  participation  in  proceed- 
ings before  federal  agencies. 

H.R.  14896,  to  amend  Title  18, 
United  States  Code,  so  as  to 
establish  certain  guidelines  for 
sentencing  and  to  establish  a 
United  States  Commission  on 
Sentencing  was  introduced  by 
Congressman  Tsongas. 

Pending  Legislation 
On  August  6,  the  Senate  passed 
in  amended  form  the  tax  reform  bill 
of  1976,  H.R.  10612. 

Civil  Service  Annuities  and 
Reemployment  Pay  Amendments 
of  1976.  H.R.  3650  which  will  clarify 
the  situation  with  respect  to 
reemployed  annuitants  and  provide 
for  certain  additional  transfers  of 
funds  to  the  Civil  Service  annuity 
fund  passed  the  Senate  on  August 
9th  with  an  amendment  which 
would  make  it  applicable  only  to 
Fiscal  Year  1977.  The  bill  will  be 
returned  to  the  House  for  its 
concurrence. 

Copyright  Law.  The  Subcommit- 
tee on  Courts,  Civil  Liberties  and 
the  Administration  of  Justice  of  the 
House  Judiciary  Committee  has 
unanimously  approved  for  full 
Committee  Action,  S.  22  for  the 
general  revision  of  the  copyright 
law. 

National  Court  of  Appeals. 
Hearings  are  now  scheduled  to  be 
held  on  S.  2762  a  bill  to  establish 
the  National  Court  of  Appeals.  The 
hearings  will  be  held  by  the 
Subcommittee  on  Improvements  in 
Judicial  Machinery  of  the  Senate 
Judiciary  Committee. 

Electronic  Surveillance.  The 
Senate    Select    Committee    on 


Intelligence  Activities  has  ordered 
favorably  reported  with  amend- 
ments S.  3197  authorizing  applica- 
tions for  court  orders  approving  the 
use  of  electronic  surveillance  to 
obtain  foreign  intelligence  informa- 
tion. 

The  Subcommittee  on  Juvenile 
Deliquency  of  the  Senate  Judiciary 
Committee  has  held  hearings  on  S. 
3411  and  S.  3654  which  would 
strengthen  the  federal  effort  to  curb 
traffic  in  dangerous  drugs. 

Antitrust  Parens  Patriae  Act.  H.R. 
8532,  the  Antitrust  Parens  Patriae 
Act,  has  passed  the  Senate  with  an 
amendment  and  been  returned  to 
the  House.  The  House  Rules 
Committee  has  granted  a  rule 
providing  for  agreement  to  thai 
Senate  amendment.  This  bill  has 
not  yet  been  acted  on  by  the  House 

City    Withholding    Taxes.    H.R 

13297  has  passed  the  House  and  \i 
now  pending  in  the  Senate.  The  bil 
will  provide  for  the  application  o 
city  withholding  taxes  to  federa 
employees  who  are  residents  o 
such  city,  provided  the  number  o 
federal  employees  within  the  cit] 
meets  the  requirements  of  the  Ad 
Antitrust  Civil  Process  Act.  H.R 
13489  to  amend  the  Antitrust  Civi 
Process  Act  to  increase  th< 
effectiveness  of  discovery  in  civi 
antitrust  investigations  has  passe< 
the  House  and  is  now  pending  ii 
the  Senate. 

Financial  Disclosure.  The  Senat 

has  passed  and  sent  to  the  House  S 

49  which   will  establish  a  specif 

prosecutor  within  the  Departmer 

of  Justice  and  will  provide  for  a 

Office     of     Congressional     Leg* 

Counsel.    In    addition    it    require 

financial  disclosure  on  the  part  ( 

judges    and    justices   and   feden 

employees  receiving  pay  at  the  G6 

16   or   higher   rate  of   pay.   Sue 

financial  reports  would  be  made  1 

the   Comptroller   General.    In   th 

case  of  Judiciary  employees  a  cop 

would  have  to  be  provided  to  tr 

Director     of     the     Administrate 

Office.  All  of  these  reports  would  t 

public  documents  and  there  wou 

have  to  be  procedures  establishe 

for  their  review  to  determine  tl 

possible   existence  of  conflict 

interest  or  other  problems. 


The  Subcommittee  on  Adminis- 
trative    Law     and     Governmental 
Relations   of  the  House  Judiciary 
Committee  has  held  several  hear- 
ings  on    H.R.   3249   which    would 
require    candidates    for    federal 
office,  Members  of  Congress  and 
officers    and    employees    of    the 
United  States,  including  judges  and 
justices,  to  file  statements  with  the 
Comptroller  General  with   respect 
to     their     income     and     financial 
transactions.    The    Subcommittee 
received  testimony  from  the  Gen- 
eral Counsel  of  the  Administrative 
Office  of  the  United  States  Courts 
on  behalf  of  the  Judiciary  as  well  as 
from  numerous  other  Government 
agencies  and  private  citizens.  Other 
bills  which   are  pending  covering 
these  same  subjects  are  H.R.  15067 
and     H.R.     14795.     H.R.     14795 
provides  that  the  reports  of  justices 
and  judges  and  employees  in  the 
Judicial  Branch  would  be  filed  with 
the  Director  of  the  Administrative 
Office.    The    Comptroller   General 
would  have  access  to  the  reports. 


Grand  Jury  Reform.  The  House 
ludiciary  Committee,  Subcommit- 
ee  on  Immigration,  Citizenship  and 
nternational  Law  has  held  hearings 
>n  H.R.  1277,  H.J.  Res.  46  and 
several  other  related  bills  concern- 
ng  reform  of  the  grand  jury  system. 


QUALIFIED  APPLICANTS: 

APPLY  NOW 

FOR  JUDICIAL  FELLOWSHIPS 

The  Judicial  Fellows  Program,  now 
In  Its  fourth  year  of  operation,  is 
already  underway  with  preparations 
for  its  fifth  year.  The  program  is 
designed  to  allow  highly  talented 
young  professionals  the  opportunity 
for  creative  work  and  broad  first-hand 
experience  in  the  field  of  judicial 
administration. 

Interested  candidates  should  seek 
Information  from  and  submit  applica- 
tions to  Mark  W.  Cannon,  Adminis- 
trative Assistant  to  the  Chief  Justice, 
Supreme  Court  of  the  United  States, 
Washington,  D.C.  20543.  Applications 
should  be  submitted  by  November  8, 
1976  in  order  to  assure  consideration. 


CLERKS  DIVISION: 
AN  UPDATE  REPORT 

In  May  1975,  the  Clerks  Division 
was  established  within  the  Adminis- 
trative Office  for  the  primary 
purpose  of  enabling  the  A.O.  to 
address  in  a  disciplined,  system- 
wide  manner  those  common  prob- 
lems restraining  the  administrative 
and  management  effectiveness  of 
the  federal  courts,  thus  assuring  the 
optimum  use  of  Judiciary  re- 
sources. 

The  mission  of  the  Division  is  to 
assist  in  and  coordinate  efforts  to 
provide  the  necessary  training, 
standardization,  organizational  and 
procedural  innovations  and  devel- 
opments, and  to  act  as  a  liaison  to 
aid  the  Clerk  in  all  phases  of  his 
operation. 

With  increasing  frequency,  judges 
are  recognizing  the  advantage  of 
separating  the  judicial  function 
from  the  administration  of  clerical 
effort.  With  the  delay  in  the  appro- 
priation of  additional  judgeships,  it 
is  imperative  that  existing  judges  be 
freed  from  administrative  distrac- 
tions so  they  can  concentrate  on 
the  disposition  of  their  assigned 
caseload. 

Gaining  the  trust  and  respect  of 
the  courts  continues  to  be  a 
paramount  goal  of  the  Division. 
One  way  to  gain  this  respect  is  to 
assist  in  the  development  of  a 
meaningful,  comprehensive  pro- 
gram and  problem-solving  environ- 
ment, thereby  enabling  Clerks  to  be 
as  knowledgeable  as  possible 
regarding  court  administration. 
Another  goal  of  the  Clerks  Division 
is  to  inventory  skills  of  clerks  and 
deputy  clerks  so  that  their  sub- 
stantive problem  areas  can  be 
intelligently  addressed. 

The  Division  also  has  begun  to 
help  ease  the  inequities  that  exist 
with  respect  to  the  allocation  of 
judicial  resources  to  individual 
courts,  as  well  as  to  evaluate  the 
adequacy  of  existing  salary  scales 
for  members  of  clerks'  offices  when 
compared  to  the  level  of  their  work 
responsibilities.  The  Division  must 
gain  adequate  exposure  to  proce- 
dures in  clerks'  offices  to  document 
effective  procedures  that  exist  for 
dissemination  and  adoption  by 


other  courts  while  suggesting 
alternatives  to  existing,  inefficient, 
procedures. 

To  date  major  accomplishments 
are: 

•  Acquisition  of  a  competent, 
objective  staff  with  the  necessary 
attributes  to  make  this  Division 
effective. 

•  Assisting  the  Federal  Judicial 
Center's  Division  of  Education  and 
Training  in  establishing  a  formal 
training  program,  including  prob- 
lem-solving seminars  for  clerks  and 
deputy  clerks. 

•  Assisting  the  Federal  Judicial 
Center's  Division  of  Education  and 
Training  in  conducting  two  com- 
prehensive, problem-solving  ori- 
ented training  seminars  highlighted 
by  group  sessions  wherein  a  full, 
mutual  exchange  of  ideas  took 
place.  The  major  results  of  the 
clerks'  seminars  were  the  creation 
of  a  Central  Violations  Bureau 
Advisory  Committee,  initiation  of 
an  updated  Clerks  Manual,  and 
advocation  of  small  purchase  au- 
thority for  clerks. 

•  Developing  guidelines  assess- 
ing the  advantages  and  disadvan- 
tages of  consolidating  bankruptcy 
and  magistrate  clerical  functions 
under  the  Clerk  of  Court. 

•  Reducing  the  effort  and  costs 
for  handling  naturalization  certifi- 
cates in  the  Clerk's  office  through 
the  use  of  the  "Electraseal"  (a 
modern  device  for  placing  seals  on 
official  documents)  and  self- 
correcting  typewriters. 

•  With  the  assistance  of  the 
Federal  Judicial  Center,  developed 
the  required  methodology  and  data 
base  for  a  caseload  forecasting 
model  which  improves  the  ability  of 
the  Administrative  Office  to  assess 
individual  court  workload  estimates 
and  related  manpower  requests. 

During  fiscal  year  1976,  22 
district  courts  and  three  circuit 
courts  were  visited.  In  each 
instance  specific  problems  were 
addressed  and  in  most  instances 
procedural  improvements  resulted. 
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Judge  Constance  Baker  Motley 

FJC  HOLDS  SEMINAR  ON 
WOMEN  IN  CRIMINAL  JUSTICE 

The  Federal  Judicial  Center 
convened  a  group  of  women  pro- 
bation officers  in  Washington,  D.C. 
on  July  21-22  to  discuss  the  impact 
of  the  increasing  role  of  the  woman 
offender  in  the  Criminal  Justice 
System. 

Sixteen  women  probation  of- 
ficers selected  from  courts  repre- 
senting geographical  locations 
throughout  the  U.S.  attended  the 
seminar  and  discussed  two  major 
topics:  (1)  the  woman  offender  in 
criminal  cases,  and  (2)  the  role  of 
the  woman  probation  officer  in  the 
Criminal  Justice  System.  James  F. 
Haran,  Chief  Probation  Officer 
(E.D.  N.Y.)  and  Probation  Training 
Program  Coordinator,  together  with 
the  Center  staff,  developed  the 
curriculum. 

Judge  Constance  Baker  Motley 
(S.D.  N.Y.)  addressed  the  group  on 
the  topic,  "The  Court  and  the 
Female  Offender."  Critical  areas 
such  as  the  following  were  dis- 
cussed: Does  the  court  see  dif- 
ferences in  offenders— male  and 
female?  Does  female  attractiveness 
result  in  special  consideration  by 
court  personnel?  Do  females  get 
lighter  sentences  for  the  same 
crimes  committed  by  males?  Is  the 
court  reluctant  or  unable  to  deal 
dispassionately  with  the  female 
offender?  And  is  the  female  better 
off  with  "biased"  justice? 

Dr.  Dorothea  Hubin,  Professor  of 
Sociology  at  Fairleigh  Dickinson 
University,  discussed  "The  Female 
Offender."    These   concepts   were 


discussed  by  Dr.  Hubin  and  the 
group:  Are  females  different  from 
men  in  their  needs  and  aspirations? 
Are  their  needs  more  culturally 
conditioned  than  psychologically 
founded?  Is  the  role  of  the  female 
offender  changing?  How  does  a 
probation  officer  respond  to  the 
many  moods  of  the  female  of- 
fender? Are  females  more  manipu- 
lative than  dangerous?  Should 
women  be  jailed  or  diverted  out  of 
the  system?  And  is  the  female's 
motivation  for  crime  different  from 
the  male's? 

The  topic,  "The  Prosecutor  and 
the  Female  Offender,"  was  dis- 
cussed by  Mary  Ellen  Abrecht, 
Assistant  U.S.  Attorney  (Dist.  D.C.) 
and  "The  Female  Offender  in 
Custodial  Settings"  was  discussed 
and  described  by  Virginia  W. 
McLaughlin,  former  Warden,  Fed- 
eral Reformatory  for  Women,  Al- 
derson,  West  Virginia,  and  Margaret 
C.  Hambrick,  Supervisor  of  Educa- 
tion at  Alderson. 

Michele  A.  Smollar,  Executive 
Director  of  the  Women's  Prison, 
New  York  City,  shared  her  experi- 
ences in  the  "Post-Release  Prob- 
lems of  the  Female."     iTl 


NATIONAL  GAMBLING 
COMMISSION  REPORT  ISSUED 

The  Commission  on  the  Review 
of  the  National  Policy  toward 
gambling  issued  its  interim  report 
late  last  month  containing  the 
Commission's  preliminary  findings 
and  conclusions  concerning  gam- 
bling in  America. 

The  final  report  will  be  issued  this 
fall  after  the  Commission  has 
received  comments  regarding  its 
recommendations  and  conclusions. 

Here  are  some  of  the  Commis- 
sion's conclusions: 

"More  than  60  percent  of  all  adult 
Americans  gamble— both  legally 
and  illegally.  In  1974,  at  least  $24 
billion  was  wagered— and,  at  a 
minimum,  $5  billion  of  that  amount 
was  bet  with  illegal  operators. 
Today,  33  states  have  some  form  of 
legal  gambling,  and  others  are 
considering  legalization. 


As  legal  forms  of  gambling 
increase,  the  States  are  faced  with  a 
number  of  problems:  How  can  State 
treasuries  obtain  the  largest  profits 
possible  from  the  legalized  games? 
How  can  the  crime  and  corruption 
often  associated  with  gambling  be 
controlled?  What  federal  laws  now 
interfere  with  State  gambling 
policy?  Should  these  laws  be 
changed?  How  does  legalized 
gambling  affect  society?  What  is 
the  impact  of  legal  gambling 
markets  on  the  illegal  games? 

To  date,  most  decisions  about 
instituting  legal  gambling,  allo- 
cating law  enforcement  resources 
for  gambling,  and  establishing 
revenue  priorities  have  been  based 
on  guesswork  and  emotion  rather 
than  fact.  No  comprehensive, 
systematic  study  has  ever  before 
been  conducted  to  obtain  the  kind 
of  information  needed  to  formulate 
sound  gambling  policy. 

At  the  same  time,  however,  the 
Congress  realized  that  while  federal 
antigambling  authority  had  been 
strengthened,  a  number  of  States 
were  considering  legalization  of 
some  gambling  activities,  thus 
creating  the  potential  for  conflict 
between  federal  and  state  law.  It 
also  recognized  the  necessity  of  a 
thorough  survey  of  federal  and 
state  gambling  statutes:  some  laws 
may  be  outdated,  and  others- 
especial  ly  federal  and  state  laws- 
may  conflict. 

The  act  required  the  Commission 
to  undertake  a  "comprehensive 
legal  and  factual  study"  of  the 
country's  gambling  policy  as  it  is 
manifested  in  laws  and  regulations 
at  every  level  of  government.  The 
act  mandated,  further,  that  the 
Commission  review  the  effective- 
ness of  the  entire  criminal  justice 
system— law  enforcement,  the 
courts,  and  corrections  agencies— 
in  implementing  these  laws.  It  also 
gave  the  Commission  the  task  of 
studying  the  experience  of  foreign 
governments  in  dealing  with 
gambling  and  assessing  their 
relative  success  or  failure  in  doing 
so. 

Finally,  the  Commission  was 
asked  to  propose— as  a  result  of  its 
research  and  the  conclusions 
drawn  from  it— appropriate  modifi- 


ition  of  federal  and  state  laws  and 
radices.  As  a  federal  agency,  the 
ommission  paid  particular  atten- 
Dn  to  the  utilization  of  federal 
ambling  statutes. 

ome  recommendations: 

•  Congress  should  consider 
king  action  to  protect  the  States' 
)ntinued  authority  to  determine 
eir  own  gambling  policies. 

•  Legislation  prohibiting  inter- 
ate  gambling  or  gambling-related 
:tivities  should  be  retained. 

•  Section  18  U.S.C.  1511  should 
$  expanded  to  cover  bribery 
ising  out  of  other  illegal  activities 

well  as  gambling. 

•  To  encourage  gamblers  to  use 
jal  betting  facilities  when  faced 
th  the  choice  of  legal  and  illegal 
silities  the  Commission  recom- 
jnded  that  Congress  consider 
opting  a  policy,  employed  by 
jny  other  countries,  of  exempting 
mbling  winnings  from  income  tax 
•en  such  winnings  are  derived 
»m  illegal  entities.  In  the  alterna- 
e,  a  different  rate  of  taxation 
uld  be  applied  from  winnings 
rived  from  illegal  gambling 
tities. 

»  Lottery  tickets  and  advertise- 
rs should  not  be  barred  from 
erstate  commerce  when  they  are 
ial  both  in  the  state  of  origin  and 
the  state  of  destination.  Broad- 
sts  of  information  about  legal 
teries  should  be  permitted  by 
enses  in  any  state  where  the 
rchase  of  the  tickets  that  are  the 
bject  of  the  broadcast  is  au- 
)rized  by  law. 

•  The  primary  authority  for 
mbling  enforcement  should  be 
nsferred  to  state  law  enforce- 
snt  agencies. 

►  Electronic  surveillance  in 
mbling  cases  should  be  con- 
ued. 

»  Where  it  can  be  shown  that  the 
ender  is  a  major  gambling  figure 
is  involved  in  organized  crime,  a 
itence  of  at  least  one  year  in 
son  together  with  a  fine  of  $1 ,000 
more  should  be  given.  flfjj 


BOARD  OF  INQUIRY  REPORTS 
ON  LEWISBURG  PROBLEMS 

Following  eight  murders  in  the 
United  States  Penitentiary  at  Lewis- 
burg,  Pennsylvania  and  a  number 
of  serious  assaults  on  inmates,  two 
federal  judges  expressed  their 
concern  about  the  conditions  at 
this   major   federal    prison. 

As  a  result  of  the  concern  of 
these  federal  judges,  members  of 
the  Congress  and  the  Director  of 
the  Bureau  of  Prisons,  a  six- 
member  Board  of  Inquiry  con- 
ducted an  in-depth  evaluation  of 
the  conditions  at  Lewisburg  during 
the  period  June  8-15,  1976. 

Concerning  the  killings,  the 
Board  of  Inquiry  found  that  all  but 
two  of  them  occurred  in  housing 
units  and  that  several  of  them  were 
related  to  some  type  of  homosexual 
involvement. 

The  Board  found  that  the  institu- 
tion has  been  operating  con- 
sistently under  overcrowded  condi- 
tions for  several  years.  However, 
they  noted  that  "The  one  factor  that 
stands  out  above  all  others  as  a 
viable  explanation  for  the  recent 
homicides  and  assaults  at  the 
Lewisburg  Penitentiary  is  the  num- 
ber of  young,  aggressive,  immature 
and  criminalistic  inmates." 

They  reported  that  the  problems 
of  the  institution  center  around  four 
common  themes:  Communication, 
visibility  and  availability  of  top  staff, 
accountability  and  control,  and 
staff  attitudes  and  morale.  The 
investigation  also  revealed  that  the 
lack  of  control  of  contraband  in  the 
housing  units  at  the  institution  is 
"almost  overwhelming."  j]fj 
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SUPREME  COURT 

HISTORICAL  SOCIETY 

MARKS  FIRST  YEAR 

The  Supreme  Court  Historical 
Society  has  accomplished  a  great 
deal  since  last  May  when  it  was 
created.  The  first  step  was  the 
establishment  of  an  active  publica- 
tions program.  Yearbook  1976  was 
launched  this  year  to  give  the 
general  and  professional  reader,  in 
attractive  pictures  and  text,  articles 
on  the  history  and  personalities  of 
the  Court  since  1789. 

The  Society  has  joined  with  the 
American  Revolution  Bicentennial 
Administration  and  the  U.S.  Capitol 
Historical  Society  in  developing  and 
publishing  a  colorfully  illustrated 
book  on  the  Magna  Carta  and  its 
relationship  to  the  Declaration  of 
Independence. 

The  Supreme  Court  Historical 
Society  made  its  appearance  on  the 
eve  of  the  Bicentennial  and  was  able 
to  participate  in  some  of  the 
Bicentennial  activities  of  the 
Supreme  Court.  The  Society  is 
assisting  the  Court  in  completing  its 
display  of  marble  busts  of  the  Chief 
Justices  and  its  collection  of  oil 
portraits  of  former  Justices. 

The  organization  is  also  the  co- 
sponsor  of  the  Court's  Bicentennial 
exhibit,  "The  Supreme  Court  and 
the  American  People,"  a  colorful 
and  interesting  interpretation  of  the 
nation's  relationship  with  its  highest 
tribunal  as  depicted  over  the  years 
through  art,  literature  and  the  news 
media.  This  exhibit  can  be  viewed 
on  the  ground  floor  of  the  Supreme 
Court  Building.  TheSociety  plans  to 
open  an  exhibit  commemorating  the 
late  Justice  Hugo  L.  Black  this  fall. 
As  of  this  report,  the  Society  has 
over  1,200  members.  During  the 
next  year  the  Membership  Commit- 
tee plans  to  expand  their  activities  to 
include  more  personal  contact 
through  state  and  regional  member- 
ship representatives  throughout  the 
country.  The  Chairman  of  the  Mem- 
bership Committee  is  Fred  M. 
Vinson,  Jr. 
Major  objectives  now  are: 
•  To  acquire  and  disseminate 
knowledge  to  the  public  about  the 

(See  SOCIETY  page  8) 
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calendar 

Sept.  1-3  In  Court  Management 
Training  Institute,  Toledo,  Ohio 

Sept.  2-3  Judicial  Conference 
Budget  Committee,  Washing- 
ton, D.C. 

Sept.  13-17  Management  Seminar 
for  Chief  Probation  Officers, 
Washington,  D.C. 

Sept.  13-18  Seminar  for  Newly 
Appointed  District  Judges, 
Washington,  D.C. 

Sept.  17-18  Judicial  Conference 
Appellate  Rules  Committee, 
Boulder,  Colo. 

Sept.  19-22  Third  Circuit  Judicial 
Conference,  Philadelphia,  Pa. 

Sept.  20-23  Orientation  Seminar  for 
Magistrates,  San  Antonio, 
Texas 

Sept.  23-24  Judicial  Conference  of 
the  United  States,  Washington, 
D.C. 

Sept.  26-28  Conference  of  Metro- 
politan Chief  Judges,  New 
Orleans,  La. 

Sept.  27-29  Seminar  for  Circuit 
Court  Clerks,  Atlanta,  Ga. 

Sept.  27-Oct.  1  Rational  Behavior 
Therapy  Workshop  for  Pro- 
bation Officers,  Savannah,  Ga. 

Oct.  13-15  Seminar  for  Bankruptcy 
Chief  Clerks,  St.  Louis,  Mo. 


pffis«nna 

Nominations 

Donald  G.  Brotzman,  U.S.  District 

Judge,  D.Colo.,  July  22 
Marion   J.    Callister,   U.S.   District 

Judge,  D.Idaho,  July  19 
Richard    M.    Bilby,    U.S.    Circuit 

Judge,  9th  Cir.,  August  3 
James  A.  Anderson,  U.S.  District 

Judge,  E.&W.D.Wash.,  August  6 
John   H.   Moore,   II,   U.S.   District 

Judge,  S.D.FIa.,  August  4 
Sidney  M.  Aronovitz,  U.S.  District 

Judge,  S.D.FIa.,  August  4 
Harry    W.    Wellford,    U.S.    Circuit 

Judge,  6th  Cir.,  August  4 
W.    Eugene    Davis,    U.S.    District 

Judge,  W.D.La.,  August  5 
Donald    E.    Walter,    U.S.    District 

Judge,  W.D.La.,  August  5 
Herbert  F.  DeSimone,  U.S.  District 

Judge  D.R.I.,  August  5 
Vincent  L.  Broderick,  District  Judge, 

S.D.  N.Y.,  Aug.  26 

Confirmation 

Cecil  F.  Poole,  U.S.  District  Judge, 
N.D.Calif.,  July  23 

Appointments 

J.  Waldo  Ackerman,  U.S.   District 

Judge,  S.D. III. .July  26 
John  Powers  Crowley,  U.S.  District 

Judge,  N.D.III,  July  20 
William    A.    Ingram,    U.S.    District 

Judge,  N.D.Calif.,  August  4 


Mary    Anne   Richey,   U.S.    DistrU 

Judge,  D.Ariz.,  July  9 
William  W.  Schwarzer,  U.S.  Distrii 

Judge,  N.D.Calif.,  August  4 
Robert  M.  Takasugi,  U.S.  Distrii 

Judge,  C.D.Calif.,  July  6 
Laughlin   E.  Waters,  U.S.   Distrii 

Judge,  C.D.Calif.,  July  7 


Elevation 

J.   Blaine  Anderson,   U.S. 
Judge,  9th  Cir.,  July  23 


CircL 


Death 

William  J.  Lynch,  U.S.  Distri 
Judge,  N.D.III.,  August  9 

Michael  H.  Sheridan,  U.S.  Distri 
Judge,  M.D.  Pa.,  August  23 


(SOCIETY  from  page  7) 

Supreme  Court  and  the  enti 
Judicial  Branch  of  the  United  Stat 
Government; 

•  To  acquire  documents,  objec 
of  historical  significance,  objects 
personal  property  and  other  mer 
orabilia  related  to  the  Society 
purposes; 

•  To  make  the  knowledge  ai 
materials    acquired    available 
scholars  and  historians; 

•  To  incorporate  these  items 
continuing     displays     within     tl 
Supreme   Court   Building  or  els 
where. 
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ADMINISTRATIVE  OFFICE,  LAW  LIB 
FEDERAL  JUDICIAL  CENTER  OCT    8 
RELEASE  ANNUAL  REPORTS     D165 -l 

Two  reports  of  national  significance  were  released  in  late  August:  The 
annual  reports  of  the  Administrative  Office  and  the  Federal  Judicial  Center, 
is  required  by  law.  Copies  of  both  reports  will  be  available  from  the  FJC 
nformation  Service  later. 


The  Administrative  Office 

The  Administrative  Office  report 
joints  out,  among  other  things: 

Courts  of  Appeals.  During  the  12 
nonths  ending  June  30,  1976  the 
ippellate  courts  continued  to  show 
he  burden  of  filings,  which  rose  by 
Imost  1 1  percent  over  a  year  ago. 
erminations  in  the  courts  of  ap- 
peals surpassed  last  year's  figure 
wt  were  short  2,000  of  the  18,408 
ases  filed.  This  resulted  in  another 
scord  year-end  pending  increase 
f  16.3  percent,  for  a  total  of  14,110 
ending  appeals  cases. 

District  Courts— Civil  Cases.  Civil 
ases  filed  in  the  94  district  courts 
lcreased  by  11.3  percent.  While 
ie  number  of  civil  cases  termin- 
ted  rose  by  approximately  5,400 
ver  a  year  ago,  the  140,189  pend- 
ig  cases  represented  another 
Jcord  increase  of  17.1  percent.  As 
f  June  30,  1976,  there  were  351 
ivil  cases  pending  per  judgeship, 
2  more  than  a  year  ago. 

District  Courts— Criminal  Cases. 
riminal  cases  filed  in  the  district 
ourts  declined  more  than  5  per- 
snt  during  the  year.  The  decrease 
i  criminal  case  filings  resulted  in 
art  from  a  change  in  case  report- 
ig  procedures  required  by  the 
nactment  last  year  of  the  Speedy 
(See  A.O.  page  5) 


The  Federal  Judicial  Center 

FJC  Director  Walter  E.  Hoffman, 
in  releasing  the  Center's  annual 
report  commented  that  "The  past 
year  has  been  one  of  expanded 
activity  .  .  .  which  reflects  both  our 
attempt  to  provide  greater  service 
to  the  federal  judiciary  and  an 
increase  in  the  resources  generdus- 
ly  provided  by  the  Congress."  In 
expressing  appreciation  for  co- 
operation from  the  federal  judges 
and  their  supporting  personnel,  the 
Director  added  special  words  of 
gratitude  for  the  dedicated  service 
of  Judge  William  J.  Campbell,  who 
"has  continued  to  contribute  so 
significantly  to  [the  Center's]  edu- 
cational programs." 

Reports  on  some  ongoing  pro- 
jects were:  a  pilot  project  to  deter- 
mine the  value  of  having  a  senior 
staff  attorney  assist  the  court  in  the 
preliminary  stages  of  civil  ap- 
peals—a project  which  also  facili- 
tated assessing  the  effects  of  the 
Civil  Appeals  Management  Project 
in  the  Second  Circuit;  an  evaluation 
of  computer  assisted  legal  research 
systems;  a  project  which  evaluated 
a  computerized  citation  verification 
system  (Autocite);  and  a  project  to 
evaluate  and  stimulate  the  use  of 
computer-aided  transcription  by 
(See  F.J.C.  page  6) 


Judge  Shirley  M.  Hufstedler 

JUDGE  HUFSTEDLER 

LECTURES  ON  WOMEN 

AND  THE  LAW 

In  a  Bicentennial  lecture  spon- 
sored by  the  Department  of  Justice, 
Judge  Shirley  M.  Hufstedler  (CA-9) 
traced  the  historical  struggle  of 
women  to  achieve  equal  rights. 

Her  address,  which  was  delivered 
at  Hastings  Law  School  in  San 
Francisco,  is  part  of  a  series 
sponsored  by  the  Department. 

Here  are  key  excerpts  from  her 
address.  (The  full  text  is  available 
from  the  Federal  Judicial  Center 
Information  Service.) 

A  Bicentennial  celebration  of 
women's  consent  to  their  govern- 
ment is  144  years  premature.  A 
Bicentennial  celebration  of  wom- 
en's equality  in  law  and  in  fact 
cannot  be  scheduled  because  the 
inaugural  date  has  not  arrived. 

The  revolution  continues,  but 
hope  abides  that  women's  "patient 
sufferance"   need   not  endure  an- 
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PRESIDENT  ORDERS  PAY  INCREASE  FOR  MOST  FEDERAL  WORKERS  (See  page  7). 


other  hundred  years  before  they 
too  may  proclaim  equality  as  their 
inalienable  right. 

The  history  of  this  social  revolu- 
tion does  not  begin  with  a  shot 
heard  'round  the  world.  The  begin- 
ning is  too  inconspicuous  to  identi- 
fy, but  it  is  appropriate  for  this 
occasion  to  say  that  the  women's 
rights  movement  started  in  May, 
1787,  when  some  of  our  founding 
fathers  attending  the  Constitutional 
Convention,  audaciously  proposed 
that  the  convention  adopt  a  clause 
permitting  women  to  vote.  The 
proposal  was  resoundingly  de- 
feated. 

Until  1830  women's  rights  pro- 
nouncements, other  than  those 
heard  from  a  few,  were  fairly  static. 
But  in  1848  Lucretia  Mott  and 
Elizabeth  Stanton  formally  initiated 
the  women's  rights  movement  at 
the  Seneca  Falls  Convention.  The 
women's  declaration  indicted  the 
tyranny  of  the  laws  imposed  by 
American  men  on  American  wom- 
en. 

The  portrait  was  accurate.  The 
doors  to  opportunity  were  firmly 
closed  against  all  women.  [In  edu- 
cation, employment,  politics,  and  in 
covenants  of  marriage  women's 
rights  were  rigidly  restricted.] 

It  would  be  wrong,  however,  to 
assume  that  this  bleak  picture  was 
primarily  a  by-product  of  enacted 
law  ...  .  The  family  was  the  basic 
production  unit,  and  women  were 
the  essential  producers.  Women 
were  required  to  bear  bountiful 
crops  of  children,  for  the  surviving 
children  became  both  the  labor 
force  and  the  armies. 

The  law  did  not  create  these 
conditions.  The  conditions  created 
the  law.  Women  were  a  very  power- 
ful force  in  the  cause  of  abolition.  In 
turn,  abolition  provided  women 
with  their  opportunity  to  learn  the 
elements  of  politics:  .  . .  [the  right  of 
females  to  pursue  any  lawful  occu- 
pation for  a  livelihood]. 

If  one  believes  that  a  human 
being  is  inferior,  and,  acting  on  that 
belief,  tells  the  child  early  enough 
and  often  enough  about  his  or  her 
inferiority,  the  belief  will  be  fulfilled, 
regardless    of    the    treasures   with 


which  he  or  she  was  born.  If  a 
society  implements  the  same  belief 
by  closing  off  all  resources  from 
which  he  or  she  could  obtain 
intellectual  nourishment,  the  per- 
son's intellectual  yield  will  be  as 
barren  as  society  expected. 

It  is  not  surprising  that  the  vast 
majority  of  women  surrendered  to 
the  dominant  social  dictates. 

The  inventions  of  the  telephone 
and  the  typewriter,  for  example, 
had  much  more  to  do  with  women's 
entry  into  the  white  collar  labor 
market  than  all  of  the  picketing, 
pamphleteering,  and  marching 
combined.  Like  the  Civil  War,  the 
First  World  War  pulled  women  out 
of  their  homes  and  into  the  labor 
force. 

The  suffragettes  had  hoped  that 
women  would  vote  as  a  bloc,  and 
that  the  old  walls  of  sexual  discrim- 
ination would  tumble  down  as 
women  trumpeted  their  new  power. 
The  anti-suffrage  forces  were  terri- 
fied that  the  suffragettes  were  right. 
Both  were  wrong.  [Women  voted 
then  as  now,  according  to  personal 
conviction.] 

That  fact,  however,  should  not 
blind  us  to  the  reality  that  suffrage 
was  a  real  achievement,  not  only  for 
the  women,  but  also  for  the  whole 
country. 

With  the  outbreak  of  World  War 
II  married  women  became  half  of 
the  female  work  force,  and  women 
made  up  32  percent  of  the  labor 
force.  With  the  end  of  World  War  II, 
the  social  and  economic  forces 
were  abruptly  reversed. 

At  least  by  1955,  it  should  have 
been  evident  that  these  changes  [in 
science  and  technology]  and  others 
over  the  prior  50  years  that  had 
drastically  transformed  the  nation 
had  also  profoundly  affected  the 
roles  that  society  had  earlier 
assigned  to  women,  to  men,  and  to 
the  family. 

Like  their  long-forgotten  prede- 
cessors, the  abolitionists  and  suf- 
fragettes, these  young  women  with 
a  cause  learned  how  to  organize, 


petition,  demonstrate,  fight,  and  go 
to  jail. 

An  early  by-product  of  the  re- 
newed interest  in  the  plight  of 
women  was  the  creation  in  1961  of 
a  Presidential  Commission  on  the 
Status  of  Women,  chaired  by 
Eleanor  Roosevelt. 

The  combination  of  all  of  these 
forces  gave  further  impetus  to  the 
women's  movement.  One  response 
was  reactivation  of  the  Equal  Rights 
Amendment  to  the  Federal  Consti- 
tution, which  had  languished  foi 
more  than  50  years.  The  heart  of  the 
Amendment  is  one  simple  sen 
tence:  "Equality  of  rights  under  th( 
law  shall  not  be  denied  or  abridgec 
by  the  United  States  or  by  a  state  oi 
account  of  sex." 

The  fate  of  the  Amendment  is  sti 
in  doubt.  What  is  not  in  doubt  is  tha 
the  path  to  adoption  is  very  steei 
and  bristling  with  nettles. 

What  happened  on  the  way  t 
women's  equality?  The  enemy  i 
fear,  and  many  of  the  fears  are  nc 
irrational. 

At  least  some  of  the  opposition  t 
the  Equal  Rights  Amendment  stem 
from  fear  of  directly  confronting  th 
implications  of  role  equality.  ... 

Another  attack  on  the  Equ 
Rights  Amendment  is  that  it 
entirely  unnecessary  because  th 
Fourteenth  Amendment  is  roorr 
enough  to  combat  sex  discrimini 
tion. 

The  Equal  Rights  Amendme 
would  not  invalidate  alimony  ar 
child  support  statutes,  except  to  tl 
extent  that  those  laws  invidious 
favor  one  sex  over  the  other. 

In  the  context  of  the  Equal  Righ 
Amendment,    equality   means  th 
women  cannot  be  treated  more 
less    advantageously   than    mi 
solely  because  of  their  sex. 

Marriage,  children  and  home  v 
not  disappear  with  or  without  t 
Equal  Rights  Amendment. 

After  200  years  of  sound  and  fu 
accommodation  and  acrimo 
about  the  place  of  women  in  c 
society,  only  one  reason  emerc 
requiring  the  adoption  of  the  Eqi 
Rights  Amendment:  The  reason 
that  it  is  just. 


CENTER  BEGINS  PROJECT  TO 

GENERATE  DATA  ON  IMPACT  OF 

PROPOSED  MANDATORY 

MINIMUM  SENTENCING 

LEGISLATION 

In  the  continuing  debate  over  the 
relationship  between  levels  of  crime 
and    measures   of   punishment, 
mandatory     minimum     sentencing 
has    often    been    suggested    as    a 
viable   and    needed    alternative   to 
current  sentencing  practices.  Sev- 
eral   of    the    states,    among    them 
Massachusetts,     Connecticut    and 
Missouri,    have    recently    enacted 
statutes  requiring  mandatory  pris- 
on sentences  upon  conviction  of 
certain  offenses.  During  the  Ninety- 
fourth  Congress  alone,  more  than 
thirty  separate  bills  or  resolutions 
were    introduced,    all    calling    for 
mandatory     minimum     sentences, 
rhe  minimum  terms  proposed  vary 
:rom    that    of    six    months    to   a 
nandatory  term   of   life  imprison- 
ment.   In   addition,    the    proposals 
vould   apply  to   a  wide   range  of 
)ffenses  and  the  majority  of  them 
vould    remove    the    judge's    dis- 
:retion,    in    certain    instances,    to 
sentence    a    defendant   to   a   sus- 
>ended  or  probationary  term. 

The  Research  Division  of  the 
udicial  Center,  with  the  coopera- 
ion  of  the  Probation  Division  of  the 
administrative  Office,  is  currently 
onducting  a  project  that  is  aimed 
t  generating  data  on  the  possible 
■npact  of  several  of  the  major 
nandatory  minimum  sentencing 
roposals  which  were  pending 
efore  this  Congress.  The  project  is 
irected  at  determining  how  federal 
Jdges  are  currently  sentencing  in 
lose  cases  that  would  be  covered 
y  the  proposals.  More  specifically, 

will  be  concerned  with  deter- 
lining  the  frequency  with  which 
Jdges  imposed  sentences  in  fiscal 
976,  that  would  conflict  with  the 
landatory  minimum  proposals, 
iscal  1976  criminal  terminations 
ata  of  the  Administrative  Office  for 
II  district  courts  is  being  used. 

The  project  is  being  conducted  in 
>ur  stages.  The  first,  which  has 
Ben  completed,  involved  the  iden- 
Mcation  and  analysis  of  various 
ills  and  resolutions  which  would 


impose  mandatory  minimum  sen- 
tences. As  part  of  the  process  of 
identifying  and  analyzing  the  vari- 
ous proposals,  discussions  were 
held  with  congressional  and  Justice 
Department  staff  members.  Based 
on  those  discussions,  several  of  the 
proposals  were  identified  as  having 
enough  support  to  warrant  their 
being  included  in  the  study. 

The  second  state  of  the  project, 
which  has  been  completed  involved 
the  identification  of  the  specific 
cases  in  which  shorter  sentences 
than  those  proposed  by  the  manda- 
tory minimums  were  imposed  in 
fiscal  1976. 

The  third  stage  of  the  project  will 
consist  of  collection  and  analysis  of 
the  presentence  reports  of  all  cases, 
identified  in  the  second  stage  of  the 
project,  in  order  to  determine 
whether  any  of  the  proposed  excep- 
tions to  the  mandatory  minimums 
would  have  applied. 

Most  of  the  proposals  have  pro- 
visions which  would  permit  the 
sentencing  judge  to  avoid  imposing 
the  mandatory  minimum  term  if  the 
defendant  meets  certain  criteria. 
Some  of  the  exceptions,  for  exam- 
ple, relate  to  the  defendant's  age  or 
state  of  mind  at  the  time  of  the 
commission  of  the  offense.  A  deter- 
mination of  whether  a  particular 
defendant  meets  any  of  the  excep- 
tions would  be  made  in  a  separate 
sentencing  hearing  conducted  be- 
fore the  court  sitting  without  a  jury. 

The  fourth  stage  of  the  project, 
expected  to  be  completed  in  the 
near  future,  will  consist  of  the  final 
data  analysis  along  with  the  dis- 
semination of  the  results  of  the 
project. 

There  are  a  number  of  potential 
consequences  which  could  result 
from  the  enactment  of  mandatory 
minimum  sentencing  legislation, 
not  only  on  federal  sentencing 
practices,  but  on  other  aspects  of 
the  federal  criminal  justice  system 
as  well.  It  is  expected  that  the 
results  of  this  project  will  provide 
some  empirical  insights  into  the 
need,  desirability  and  possible 
impact  of  such  legislation. 


Chief  Judge  Collins  J.  Seitz 

CHIEF  JUDGE  SEITZ  ADDRESSES 

THIRD  CIRCUIT  JUDICIAL 

CONFERENCE 

In  his  remarks  on  the  State  of  the 
Judiciary  of  the  Third  Circuit,  Chief 
Judge  Collins  J.  Seitz  said  that  the 
mounting  backlog  coupled  with  the 
impact  of  the  Speedy  Trial  Act  have 
made  it  imperative  that  Congress 
act  immediately  to  provide  addi- 
tional judges  for  the  Third  Circuit. 

Here  are  excerpts  from  Chief 
Judge  Seitz's  address.  [The  full  text 
is  available  from  the  FJC  Informa- 
tion Service.] 

The  annual  reports  of  the  six 
districts  within  the  Third  Circuit 
indicate  not  only  a  mounting 
backlog  but  a  dramatic  increase  in 
bankruptcy  filings.  The  increase  in 
requests  to  review  administrative 
action  is  equally  foreboding. 

"Despite  the  predictably  growing 
backlog,  the  District  Courts  have 
not  been  given  the  judge  manpower 
which  would  permit  them  to  stay 
current.  The  situation  cries  out  for 
help  in  the  District  of  New  Jersey 
and  even  more  desperately  in  the 
Middle  District  of  Pennsylvania  . . ." 

In  that  district  three  judges  now 
are  coping  with  an  average  case- 
load of  635  cases  each.  "The 
situation  in  the  Middle  District  is  so 
desparate  that  a  fifth  judgeship  is 
needed  .  .  .  but  Congress  ap- 
parently considers  the  prompt 
judicial  processing  of  our  citizens' 
controversies  a  low  priority." 

Turning  to  the  Appellate  Court, 

Judge  Seitz  stated  that,  "Within  two 

(See  SEITZ  page  4) 
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(SEITZ  from  page  3) 
years,  by  conservative  estimates, 
we  will  reach  a  filing  rate  in  excess 
of  2,000  appeals  a  year."  "Thus,"  he 
concluded,  "the  rate  of  appeals  will 
have  doubled  within  eight  years." 

He  recognized  the  valuable  con- 
tribution which  the  work  of  the 
Magistrates,  the  Bankruptcy 
Judges,  the  Clerks  of  Court  and 
other  supporting  personnel  have 
made  to  the  total  operation  of  the 
Courts  of  theCircuit,  andcommend- 
ed  the  magnificent  manner  in  which 
the  district  courts  have  met  the  chal- 
lenge of  the  Speedy  Trial  Act. 

However,  the  Chief  Judge  noted 
that,  "a  high  price  is  being  paid  for 
the  Congressionally  imposed  em- 
phasis on  fixed  time  periods  for  the 
disposition  of  criminal  cases.  That 
price  is  an  ominous  delay  in  trying 
and  deciding  civil  cases.  This  can 
only  get  worse  unless  substantial 
additional  judicial  and  supporting 
personnel  are  provided  by  Con- 
gress." 

He  said  that  the  impact  of  the 
Speedy  Trial  Act  will  have  serious 
implications  in  several  areas.  "By 
turning  the  district  courts  into 
criminal  courts  we  will  be  making  a 
stepchild  of  civil  litigation.  By 
limiting  the  types  of  cases  being 
processed  we  will  reduce  the 
attractiveness  of  a  district  court 
judgeship  to  many  qualified  attor- 
neys because  of  the  narrowing  of 
the  subject  matters  handled." 

The  Chief  Judge  pointed  out  that 
there  was  a  serious  problem  be- 
cause of  the  insufficient  number  of 
court  reporters.  "The  shortage  of 
reporters  not  only  interferes  with  the 
productivity  of  the  active  judges  but 
also  prevents  full  utilization  of  the 
considerable  talents  of  senior  dis- 
trict judgesand  federal  magistrates." 
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Chief  Judge  Irving  Ft.  Kaufman 

CHIEF  JUDGE  KAUFMAN 
ADDRESSES  CA-2 

Chief  Judge  Irving  R.  Kaufman 
this  month  presented  his  State  of 
the  Circuit  Address  to  the  Second 
Circuit  Judicial  Conference  meet- 
ing in  Buck  Hill  Falls,  Pennsylvania. 

Chief  Judge  Kaufman  identified 
four  areas  of  public  dissatisfaction 
with  the  performance  of  the  courts: 
growing  backlogs  of  unresolved 
cases  or  appeals;  undue  delay  in 
the  administration  of  justice;  per- 
ceived failures  of  the  criminal 
justice  system;  and  inadequate 
legal  representation. 

The  Chief  Judge  then  expanded 
on  just  why  there  is  public  dissatis- 
faction in  these  areas,  and  outlined 
how  the  judiciary  of  the  Second 
Circuit  is  responding,  stating  that, 
"The  courts  can  demonstrate  a  solid 
record  of  achievement  and  sensi- 
tivity to  these  criticisms,  and  point 
to  initiation  of  new  programs  or 
techniques  to  deal  with  these  troub- 
ling problems." 

Backlog— Appellate   Cases.   The 

Second  Circuit  has  no  backlog  of 
appeals.  Terminations  totaled  1 ,947 
appeals,  though  the  number  of 
appeals  docketed  increased  more 
than  9%.  Pending  cases  fell  to  the 
lowest  number  since  1972,  despite 
a  44%  increase  in  filings  since  that 
year.  The  productivity  per  judge  is 
50%  greater  than  in  1970;  the 
judges  are  outpacing  the  growing 
rate  of  filings. 

Backlog— District  Cases.  There  is 
a  steady  trend  toward  increased  per 
judge  productivity.  Productivity  per 


district  judgeship  is  25%  above  the 
level  of  the  Circuit  a  decade  ago. 
More  pending  cases  than  can  be 
disposed  of  in  one  year  has  caused 
some  backlog;  but  the  backlog  has 
been  reduced  by  almost  15%  from 
the  high  point  reached  in  1972. 
Regarding  the  criminal  docket, 
more  cases  were  terminated  than 
were  filed  in  fiscal  year  1976;  the 
total  of  pending  criminal  cases  is 
5%  lower  than  the  corresponding 
figure  five  years  ago.  On  the  civil 
docket,  although  there  has  been  a 
growth  in  filings,  terminations  have 
increased  14%,  10,614  cases  during 
fiscal  year  1976. 

Delay.  The  median  time  from 
notice  of  appeal  to  termination,  4.4 
months,  is  the  best  in  the  nation 
and  is  shorter  than  the  5-months 
goal  set  by  the  ABA  Standards  for 
Appellate  Courts.  In  the  District 
Courts,  the  judges  are  extending 
special  efforts  to  insure  that  their 
Speedy  Trial  Plan  is  implemented. 

The  Criminal  Justice  System.  The 

Circuit's  answers  to  public  criticism 
in  this  area  has  been  a  concerted 
effort  to  eliminate  disparities  in 
sentencing  meted  out  to  similar 
defendants.  The  Circuit's  Sentenc- 
ing Committee  has  made  excellent 
suggestions  for  sentencing  pro- 
cedures. 

Legal  Representation.  The  Cir- 
cuit's answer  to  public  criticism  of 
the  bar  and  the  contention  that,  "the 
quality  of  justice  is  linked  almost  in- 
extricably to  the  size  of  the  fee",  is  a 
continuation  of  the  study  of  the 
Advisory  Committee  on  admissions 
to  practice.  The  Court  of  Appeals 
has  adopted  its  own  rule  of  admis- 
sion aimed  at  improving  advocacy 
on  the  appellate  level,  and  some  ol 
the  District  Courts  have  adopted 
local  rules  proposed  by  this  Com- 
mittee. Judge  Kaufman  called  on 
the  members  of  the  legal  profession 
to  give  as  much  of  their  time  and 
talent  as  possible  for  public  interesl 
legal  services,  to  assist  those  un- 
able to  pay  high  fees  and  to  im- 
prove judicial  administration  gener- 
ally by  joining  efforts  of  bar  asso- 
ciations and  local  committees.  [A 
full  text  of  the  speech  is  available 
through  the  FJC  Information  Ser- 
vice.]   fin 


NATIONAL  DOCUMENT 
COMMISSION  FORMED 

Congress  has  created  the  Na- 
tional Study  Commission  on  Rec- 
ords and  Documents  of  Federal 
Officials  with  the  objective  of 
studying  the  problems  and  ques- 
tions "with  respect  to  the  control, 
disposition,  and  preservation  of 
records  and  documents  produced 
Dy  or  on  behalf  of  federal  officials, 
vith  a  view  toward  the  development 
)f  appropriate  legislative  recom- 
nendations  and  other  recommen- 
Jations  regarding  appropriate  rules 
ind  procedures  with  respect  to 
:uch  control,  disposition,  and 
(reservation." 

The  Commission  is  composed  of 
7  members  including  representa- 
ves  of  Congress,  the  Executive 
Jffice  of  the  President,  the  Depart- 
lents  of  State,  Justice  and  De- 
mse,  the  Administrator  of  GSA 
nd  the  Librarian  of  Congress. 
The  Judiciary  is  represented  by 
Jdge  J.  Edward  Lumbard,  Jr.  (CA- 
I.  The  Commission's  Chairman  is 
•rmer  Attorney  General  Herbert 
rownell. 

The  Commission  recently  devel- 
3ed  its  research  plan  for  the 
irious  government  officials  in- 
uding  members  of  the  Supreme 
ourt  and  all  federal  judges,  clerks 
federal  courts  and  other  federal 
)urt  personnel.  Three  questions 
mcerning  the  ownership  and 
mtrol  of  judges'  papers  were 
>sed  by  the  Commission: 

•  Should  a  member  of  the  ju- 
diciary be  required  to  deposit 
his/her  papers  in  a  federal 
depository  or  should  he/she  be 
given  the  option  of  placing  them 
in  a  non-federal  institution,  such 
as  a  university  library  or  state 
historical  society? 

•  Would  papers  of  a  member  of 
the  judiciary  be  accessioned  on 
an  ongoing  basis,  at  set  periods, 
or  would  this  be  done  only  when 
a  judge  left  the  court? 

•  Would  the  papers  be  appraised 
for  permanent  preservation  in  a 
manner  similar  to  the  appraisal  of 
executive  agency  records? 


Judge  Lumbard  has  recently 
circulated  a  questionnaire  to  all 
federal  judges,  and  other  officials  in 
the  Judicial  Branch  to  get  their 
views  on  certain  matters.  Informa- 
tion from  the  questionnaire  should 
be  of  assistance  to  the  Commission 
in  determining  what  plans  the 
judges  may  have  for  the  disposition 
of  their  papers,  the  kinds  of  papers 
they  have  on  hand,  and  restrictions 
they  may  want  to  impose  on  the  use 
of  certain  records. 
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SEMINAR  FOR  NEWLY 

APPOINTED  DISTRICT  JUDGES 

HELD  AT  FJC 

The  largest  seminar  yet  spon- 
sored for  newly  appointed  district 
judges  was  held  at  the  Center  during 
September. 

Thirty-five  judges  gathered  in  the 
Tom  C.  Clark  Conference  Room  on 
September  13th  for  five  and  a  half 
days  of  concentrated  programs. 

As  in  the  past,  the  presentations 
were  made  by  the  federal  judges 
who  have  significant  experience  on 
the  bench.  These  tenured  judges 
outlined  not  only  recommended 
procedures  for  disposing  of  heavy 
caseloads,  but  also  gave  the  new 
judges  some  advice  on  how  to 
avoid  problems  which  could  arise  in 
their  courts. 

In  addition,  special  presentations 
were  made  by  the  Director  and 
other  officials  of  the  Administrative 
Office  and  the  Federal  Judicial 
Center,  members  of  the  Board  of 
Parole  and  the  Director  of  the 
Bureau  of  Prisons. 

One  of  the  highlights  of  the 
seminar  was  the  formal  dinner  at 
the  Supreme  Court  on  Thursday 
evening.  In  the  absence  of  The 
Chief  Justice,  who  was  out  of  the 
country,  Mr.  Justice  Stevens  and 
Mrs.  Stevens  hosted  the  dinner  and 
addressed  the  group.  The  Justice 
expressed  an  understanding  based 
on  personal  experience  of  the 
problems  facing  the  federal  courts 
these  days,  but  he  also  had  encour- 
aging words  for  the  judges  that 
bespoke  the  enormous  satisfaction 
to  be  had  from  serving  in  the 
Judicial  Branch.  llD 


(A.O.  from  page  1) 
Trial  Act  which  sets  overall  time 
limits  for  the  trial  and  disposition  of 
criminal  cases.  The  overall  work- 
load of  United  States  magistrates 
continued  to  increase  in  most 
areas.  The  more  time-consuming 
"additional  duties"  performed  by 
magistrates  under  authority  of  Title 
28,  United  States  Code,  section 
636(b)  increased  by  nearly  13 
percent,  from  67,230  to  75,894.  The 
volume  of  such  proceedings,  more- 
over, was  26  percent  above  the 
60,072  conducted  during  the  fiscal 
year  1974  and  47  percent  above  the 
51,517  conducted  during  the  fiscal 
year  1973,  the  first  year  of  nation- 
wide operation  of  the  magistrates 
system. 

Bankruptcy  Administration.  In 

the  12  months  ending  June  30, 
1976,  246,549  persons  or  busi- 
nesses filed  petitions  for  relief 
under  the  various  sections  of  the 
Bankruptcy  Act.  This  is  the  second 
largest  number  of  filings  under  the 
Act,  the  largest  coming  in  fiscal 
year  1975  when  254,484  cases  were 
filed.  The  current  year's  filings 
represent  a  decrease  of  7,935  cases 
or  3.1  percent. 

The  number  of  business  bank- 
ruptcies in  1975  reached  an  all-time 
high.  The  35,201  business  cases 
represent  an  increase  of  16.8  per- 
cent, or  5,071  cases  over  1975.  It  is 
significant  that  in  the  past  six  years 
the  percent  of  business  cases  to 
total  filed  has  continued  to  in- 
crease. The  14.3  percentage  is  the 
greatest  proportion  of  business 
cases  to  total  filings  since  1 958.  The 
business  cases  shown  for  1976 
include  1,045  involuntary  petitions. 
While  the  number  of  non-business 
cases  filed  in  1976  declined  by 
13,006  cases,  it  still  represents  the 
second  largest  number  of  cases  in 
this  category  ever  filed. 

Federal  Probation  Service.  There 
was  a  minor  decrease  of  1 .5  percent 
in  the  number  of  persons  received 
for  supervision  by  the  Federal 
Probation  Service  during  1976,  as 
criminal  filings  declined  and  crim- 
inal dispositions  remained  at  the 
previous  year's  level.  There  was  a 
decline  of  1.6  percent  in  new  court 
probationers,  and  a  decline  in  both 
parolees  (down  20.3  percent)  and 
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mandatory  releases  (down  19.6 
percent)  received  from  federal 
correctional  institutions.  Increases 
of  9.7  percent  in  persons  placed  on 
probation  by  the  United  States 
magistrates  and  of  49.7  percent  in 
the  number  of  persons  placed  on 
deferred  prosecution  helped  to 
offset  the  decline  in  court  probation 
and  institutional  releases  to  super- 
vision. 

Criminal  Justice  Act.  During  the 
year  ending  June  30,  1976,  operat- 
ing with  a  budget  of  $19,046,000,  an 
estimated  48,000  defendants  re- 
ceived appointed  counsel  under  the 
Criminal  Justice  Act.  Of  this  total, 
28,532  were  represented  by  private 
panel  attorneys  and  19,468  by 
defender  organizations. 

As  in  previous  years,  the  rise  in 
cases  handled  by  defender  organi- 
zations is  partially  due  to  the 
increase  in  the  number  of  such 
organizations,  a  fact  which  makes 
comparisons  difficult.  By  the  end  of 
June  1976,  there  were  22  federal 
public  defender  offices.  Commun- 
ity defender  organizations  number- 
ed eight  in  1976. 

Juror  Usage.  The  district  courts, 
while  maintaining  a  good  record  for 
the  utilization  of  petit  jurors,  re- 
corded a  slight  increase  in  the 
national  Juror  Usage  Index  (JUI) 
from  a  JUI  of  19.32  in  fiscal  year 
1975  to  the  JUI  of  19.73  recorded 
this  past  year.  This  means  that  in 
the  year  ending  June  30,  1976, 
approximately  20  jurors  were  re- 
quired for  conducting  each  jury 
trial  day.  In  the  same  period, 
592,594  jurors  were  called  and 
available  for  jury  service,  an  in- 
crease of  8.4  percent  over  the 
546,627  jurors  called  in  fiscal  year 
1975.  Correspondingly,  the  number 
of  jury  trial  days  increased  by  6.1 
percent,  from  28,293  jury  trial  days 
in  fiscal  year  1975  to  30,032  days  in 
the  12  months  ending  June  30, 
1976. 


(F.J.C.  from  page  1) 

reporters  in  the  federal  courts. 

Three  reports  released  during  the 
period  covered  by  the  report  were: 

(1)  The  District  Court  Studies 
Report,  issued  in  June,  the  first 
such  report  summarizing  overall 
findings  from  the  five  metropolitan 


courts  studied; 

(2)  A  tentative  report  of  the 
special  Section  1983  Committee, 
which  outlines  the  views  of  the 
committee  and  contains  recom- 
mended procedures  for  handling 
prisoner  civil  rights  cases  in  the 
federal  courts.  [The  report  is  called 
"tentative"  because  the  Committee 
will  study  the  procedures  and  con- 
tinue to  monitor  the  impact  of  its 
recommendations.]  and 

(3)  A  report  listing  and  annotat- 
ing Priorities  for  the  Handling  of 
Litigation  in  the  United  States 
District  Courts. 

Some  other  major  activities  of  the 
Center  were: 

•  Participation  in  the  National 
Conference  on  the  Causes  of  Popu- 
lar Dissatisfaction  with  the  Admin- 
istration of  Justice,  a  conference 
co-sponsored  by  the  Judicial  Con- 
ference of  the  United  States,  the 
Conference  of  Chief  Justices,  and 
the  American  Bar  Association. 

•  A  continuation  of  the  Confer- 
ences of  Metropolitan  Chief  Judges 
which  are  meetings  of  the  twenty- 
four  largest  federal  district  courts. 

•  A  continuation  of  the  past  prac- 
tice of  hosting  the  Conference  of 
Circuit  Chief  Judges  after  each 
session  of  the  Judicial  Conference 
of  the  United  States. 

•  Cosponsoring,  with  the  Ameri- 
can Bar  Association's  Conference 
of  Federal  Trial  Judges,  workshops 
for  the  federal  district  judges.  This 
year's  emphasis  was  on  class  ac- 
tions and  the  new  Federal  Rules  of 
Civil  Procedure. 

•  In  conjunction  with  the  Adminis- 
trative Office,  sponsoring  regional 
conferences  for  members  of  district 
planning  groups  to  assist  with  the 
implementation  of  the  Speedy  Trial 
Act.  Also,  in  cooperation  with  the 
Administrative  Office  reports  were 
made  for  the  district  courts  to  assist 
the  judges  and  the  reporters  for  the 
courts  to  identify  and  evaluate 
problems  the  courts  might  have  in 
meeting  standards  set  out  in  the 
Act. 

•  Working  in  conjunction  with  the 
Judicial  Conference  Commission 
on  the  Operation  of  the  Jury  Sys- 
tem and  the  Administrative  Office, 
the  Center  developed  a  new  system 
for  data  gathering  which  will  facili- 


tate the  courts'  responsibility  to 
assure  that  federal  juries  are  repre- 
sentative of  the  communities  in 
which  the  courts  sit.  In  addition,  the 
Federal  Judicial  Center  has  con- 
tracted for  the  development  of  a 
computerized  jury  selection,  utiliza- 
tion and  payment  system  which  is 
adaptable  to  all  United  States  Dis- 
trict Courts. 

•  Planning  and  sponsoring  a  Sen- 
tencing Institute  for  the  judges  of 
the  Sixth  and  Ninth  Circuits.  The 
Center  also  continued  its  work  with 
the  judges  of  the  Second  Circuit  to 
explore  ways  in  which  variations  in 
sentencing  practices  might  be 
reduced. 

During  the  1976  Fiscal  Year  the 
COURTRAN  network  was  estab- 
lished, the  first  COURTRAN  time- 
sharing computer  system  beinc 
established  in  the  United  States 
Courthouse  in  the  District  of  Co- 
lumbia. The  software  for  the  crim 
inal  case  application  was  developec 
and  pilot  operation  commenced  ir 
six  district  courts.  Two  additiona 
computer  systems  to  support  th< 
expansion  of  the  COURTRAN  sys 
tern  were  selected  and  are  sched 
uled  to  be  installed  in  Februar 
1977. 

The  Federal  Courts  Library  Study 
started  in  January,  will  produc 
recommendations  for  a  model  li 
brary  system  for  the  federal  courts 
elimination  of  unnecessary  dupli 
cation  of  holdings  in  circuit,  distric 
and  in-chambers  libraries,  an 
standards  for  personnel  to  staff  th 
libraries. 

The  Division  of  Continuing  Edi 
cation  and  Training  reached  a  ne< 
high  in  the  number  of  seminar: 
conferences,  and  workshops  hel 
for  circuit  and  district  judge; 
bankruptcy  judges,  magistrate! 
probation  officers  and  federal  put 
lie  defenders.  Also  continued  wei 
meetings  for  supporting  persons 
such  as  pretrial  services  officer 
clerks  and  deputy  clerks  of  coui 
and  circuit  executives. 

Judge  Hoffman,  in  transmittir 
the  report  to  the  Chief  Justice  ar 
the  members  of  the  Judicial  Coi 
ference,  pledged  his  continuir 
efforts  to  support  the  work  of  tr 
Judicial  Conference  and  the  enti 
federal  judiciary. 


BILL  INTRODUCED  TO 

ESTABLISH  VOTING  LISTS 

AS  KEY  JUROR  SOURCE 

The  Administrative  Office,  acting 
at  the  direction  of  the  Judicial 
Conference,  has  transmitted  a  draft 
Bill  which  would  amend  the  Jury 
Selection  and  Service  Act  of  1968  to 
establish  a  presumption  that  the 
use  of  voter  registration  lists  as  a 
source  of  names  to  be  selected  for 
jury  service  is  consistent  with  the 
policies  of  the  Act. 

At  the  present  time,  §1863  (b)(2) 

of  Title  28  U.S.C.  specifies  that  both 

grand   and    petit   jurors   will   be 

selected    at    random    from    voter 

registration  lists  or  lists  of  actual 

voters  and  that: 

"The    plan    shall    prescribe   some   other 

source  or  sources  of  names  in  addition  to 

voter  lists  where  necessary  to  foster  the 

policy  and  protect  the  rights  secured  by 

sections  1861  and  1862  of  this  Title." 

The  bill  which  the  Administrative 
Dffice  submitted  to  Congress 
would    amend    this    provision    to 

1)  establish  the  presumption  that 
hose  jurors  selected  from  voters 
egistration  lists  or  lists  of  actual 
voters  to  affirmatively  represent  a 
fair  cross-section  of  the  commu- 
lity"  in  the  district  or  division  and 

2)  require  the  district  court  to  find 
hat  voter  lists  do  not  represent 
iuch  a  fair  cross  section  before  it 
nay  prescribe  any  other  source  or 
ources  of  juror  names.  Here  is  the 
ext  of  the  Bill: 

A  BILL 

To  amend  the  Jury  Selection  and  Service 
ict  of  1968,  as  amended,  to  establish  a 
resumption  that  the  use  of  voter  registra- 
on  lists  as  the  source  of  juror  names  is 
onsistent  with  the  policies  of  community 
ross-sectionality  and  nondiscrimination  in 
ie  selection  of  Federal  juries. 
Se  it  enacted  by  the  Senate  and  House  of 
epresentatives  of  the  United  States  of 
merica  in  Congress  assembled,  That 
Jction  1863(b)(2)  of  title  28,  United  States 
ode,  is  amended  to  read  as  follows: 
"(b)  Among  other  things,  such  plan 
lall— 

(2)  specify  that  the  names  of  prospec- 
'e  jurors  shall  be  selected  from  the  voter 
igistration  lists  or  lists  of  actual  voters  of 
te  political  subdivisions  within  the  district 

division.  There  is  a  presumption  that 
rors  so  selected  represent  a  fair  cross 
!Ction  of  the  community  in  the  district  or 
vision  wherein  the  court  convenes.  The 
an  may  prescribe  some  other  sources  of 
>mes  in  addition  to  voter  lists  where  the 
>urt  finds  that  voter  lists  do  not  represent  a 
ir  cross  section  of  the  community." 


MANAGEMENT  REVIEW 
COMPLETES  FIRST  YEAR 

The   Division   of   Management 
Review  of  the  Administrative  Office, 
established  by  the  Director  in  May 
1975,    has  completed   its  first  full 
year  of  operation.  It  is  now  staffed 
by    an   experienced    nucleus   of 
attorneys,  auditor-accountants  and 
clerical  employees.  The  new  Divi- 
sion plans  to  accelerate  reviewing 
court  offices  beginning  in  the  fall. 
Although   the   Division    has   de- 
voted most  of  its  time  during  the 
first  year  to  organizational  activities 
and  recruiting  and  training  person- 
nel,   it    has    completed    reviewing 
operations    in    the    nine   district 
courts   located   in   five  circuits. 
Formal    reports   on   five   district 
courts  have  been  submitted  to  the 
judges  of  the  courts  examined  and 
to    the    Judicial    Councils    of   the 
respective  circuits. 

Some  of  the  principal  matters 
reviewed  by  the  Division  are  these: 

•  Audit  of  all  financial  records. 

•  Compliance  with  statutory 
requirements,  rules  and  Judicial 
Conference  resolutions  in  the 
operation  of  court  offices. 

•  Adequacy  of  internal  manage- 
ment controls. 

•  Adequacy  of  supporting  ser- 
vices provided  to  the  courts  by  the 
various  divisions  in  the  Adminis- 
trative Office. 

The  recommendations  of  the 
Division  are  designed  to  improve 
the  efficiency  of  operations  and 
identify  changes  needed  to  bring 
about  greater  effectiveness.  Upon 
the  request  of  the  court,  special 
attention  is  given  to  particular 
phases  of  court  operations  that 
present  unusual  problems. 

MORE  FEDERAL  COURTS 
USING  SIX  MEMBER  JURIES 

According  to  the  General  Coun- 
sel of  the  Administrative  Office  of 
the  United  States  Courts,  82  out  of 
the  94  federal  district  courts  have 
now  changed  their  local  rules  to 
allow  the  use  of  six  member  juries 
in  civil  cases. 

The  increase  is  attributed,  in  part, 
to  the  decision  of  the  Supreme 
Court  upholding  the  use  of  six 
member  juries  in  civil  cases  as 
constitutional.  [Colgrove  v.  Battin, 
413  U.S.  149  (1973).] 


COMMITTEE  ON  ADMISSION 
STANDARDS  MEETS 

The  Chief  Justice  this  month  an- 
nounced the  formation  of  a  24- 
member  committee  to  study  and 
report  on  proposed  standards  for 
admission  to  practice  in  the  federal 
courts. 

The  committee  held  its  initial 
meeting  September  22nd  at  the  call 
of  the  Chairman,  Chief  Judge 
Edward  J.  Devitt  (Dist.  Minn.).  This 
meeting  was  devoted  to  general 
discussions  relating  to  method- 
ology to  be  adopted  in  the  study, 
and  the  appointment  of  subcommit- 
tees to  carry  out  specific  responsi- 
bilities. It  was  agreed  that  the  views 
of  organizations  such  as  the  Ameri- 
can Bar  Association,  the  Federal  Bar 
Association  and  the  National  Bar 
Association  would  be  invited. 

Chief  Judge  Devitt,  in  his  open- 
ing statement  to  the  committee, 
said  that  the  mission  of  the  commit- 
tee is  to  "get  the  facts,  weigh  the 
evidence  and  make  a  judgment  as 
to  the  best  practical  way  to  improve 
the  level  of  advocacy,"  in  the  federal 
courts. 

The  next  meeting  of  the  commit- 
tee will  be  held  December  9th  and 
10th  in  San  Antonio,  Texas. 

IEGISINi\E 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

JUDICIAL  SALARIES 

On  September  29th  the  President  ordered 
cost-of-living  salary  increases  for  most 
federal  workers.  The  increases  average  4.83 
percent  and  will  be  effective  as  of  October  1 
(or  the  first  pay  period  thereafter). 

The  increase  will  notapplytothesalariesof 
federal  judges,  however,  since  Congress 
acted  to  freeze  federal  judicial  as  well  as 
congressional  and  executive  salaries  for 
those  political  appointees  now  earning 
$37,800  or  more. 

FUTURE  SUMMARY 

Because  of  the  extremely  large  number  of 
actions  which  have  been  taken,  both  in  the 
Senate  and  the  House  of  Representatives,  we 
have  not  attempted  to  describe  in  detail  any 
of  the  bills  in  this  issue.  In  the  next  issue  of 
The  Third  Branch,  we  will  be  able  to  provide  a 
wrap-up  of  all  the  Congressional  action 
which  has  been  completed  in  the  Second 
Session  of  the  94th  Congress. 
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calendar 

Sept.  22  Judicial  Conference  Com- 
mittee on  Rules  of  Admission  to 

Practice   in  the  Federal  Courts, 

Washington,  D.C. 
Sept.  27-Oct.  1   Rational  Behavior 

Therapy  Workshop  for  Probation 

Officers,  Savannah,  Ga. 
Oct.  13-15  Seminar  for  Bankruptcy 

Chief  Clerks,  St.  Louis,  Mo. 
Oct.  18-20  Advanced  Seminar  for 

Assistant  Public  Defenders,  San 

Antonio,  Texas 
Oct.   22-23   Workshop   for  District 

Court  Judges,  Phoenix,  Ariz. 
Oct.    27-29    Seminar    for    Federal 

Public   Defenders'   Investigators, 

Washington,  D.C. 
Oct.  28-29   In  Court  Management 

Training  Institute,  Portland,  Ore. 
Oct.  28-30  Conference  for  Federal 

Appellate  Judges,  Phoenix,  Ariz. 
Nov.    3-5    In    Court    Management 

Training       Institute,       Memphis, 

Tenn. 
Nov.   11-12  Workshop  for  District 

Court  Judges,  Chicago,  III. 
Nov.   11-12  Workshop  for  District 

Court  Judges,  Chicago,  III. 
Nov.  15-19  Advanced  Seminar  for 

Probation  Officers,  Louisville,  Ky. 
Nov.  17-19  Seminar  for  Bankruptcy 

Judges,  San  Antonio,  Texas 
Nov.  29-Dec.  1    Seminar  for  Circuit 

Staff  Attorneys,  Washington,  D.C. 


MRS#nna 


Nominations 

Vincent  L.  Broderick,  U.S.  District 
Judge,  S.D.N.Y.,  Aug.  26 

Howard  G.  Munson,  U.S.  District 
Judge,  N.D.N.Y.,  Aug.  26 

Confirmations 

John   T.    Copenhaver,    Jr.,   U.S. 

District  Judge,  S.D.W.Va.,  Sept.  1 
Glen  M.  Williams,   U.S.   District 

Judge,  W.D.Va.,  Sept.  17 
Sydney  M.  Aronovitz,  U.S.  District 

Judge,  S.D.FIa.,  Sept.  17 
W.   Eugene  Davis,   U.S.   District 

Judge,  W.D.La.,  Sept.  2 


Appointments 

Marion    J.    Callister,    U.S. 
Judge,  D.Ida.,  Sept.  2 


District 


Elevations 

William  J.  Nealon,  Jr.,  Chief  Judge, 

U.S.  District  Court,  M.D.Pa.,  Aug. 

23 
Fred  M.  Winner,  Chief  Judge,  U.S. 

District  Court,  D.Colo.,  Sept.  1 
Kenneth  K.  Hall,  U.S.  Circuit  Judge, 

4th  Cir.,  Sept.  1 
Peter  T.  Fay,  U.S.  Circuit  Judge,  5th 

Cir.,  Sept.  17 


C.  NilsTavares,  U.S.  District  Judge, 

D.Hawaii,  Aug.  3 
Wallace  S.   Gourley,   U.S.   District 

Judge,  W.D.  Penn.,  Sept.  23 


Deaths 

Omer   Poos,    U.S. 
S.D.III.,  Aug.  11 


District   Judge, 
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PRESIDENT  SIGNS 
JUDICIAL  SURVIVORS  ANNUITIES  Biff V 

On  October  19  President  Ford  signed  the  Judicial  Survivors  Annuity  bill 
vhich,  in  effect,  completely  overhauls  the  present  system. 

The  provisions  of  the  bill  apply  to  all  judges  and  justices  in  the  federal 
udicial  system. 

Here  are  the  key  benefits  in- 
:luded  in  the  bill: 

•  The  existing  program  is  fully 
ncorporated  into  a  completely 
estructured  statute  conferring 
mproved  benefits  and  clarifying 
xisting  benefits.  All  improvements 
re  retroactively  conferred  upon 
xisting  annuitants  and  all  "vested" 
ights  now  held  by  participating 
jdges  are  preserved. 

•  The  existing  program's  "fund 
eficiency"— estimated  to  be  $8.5 
lillion  in  September  of  1975— will 
e  eliminated  by  a  single  deposit  of 
n  appropriate  amount  from  the 
eneral  treasury. 

•  All  "matching  funds"  for  the 
ew  program  are  expressly  au- 
lorized  by  a  subsection  of  the 
tatute. 

•  All  annuities  payable  to  de- 
endent  children  are  extended 
eyond  age  18  to  age  22  if  the 
hildren  are  full-time  students. 

•  All  widowers  are  as  eligible  for 
nnuities  as  widows,  thus  opening 
ie  program  to  women  judges. 

•  The  period  of  marriage  re- 
uired  as  a  condition  precedent  to 
ligibility  for  an  annuity  is  reduced 
om  two  years  to  one  year. 

•  All  widows  and  widowers  are 
ligible  for  an  annuity  without 
jgard  to  their  ages  or  the  existence 
f  dependent  children. 


icial  Center 


OCTOBER  1976 


•  The  minimum  required  period 
of  contribution  is  reduced  from  five 
years  to  eighteen  months. 

•  Requirements  governing  de- 
posits for  prior  service  are  changed 
enabling  a  judge  to  qualify  his 
dependents  for  immediate  cover- 
age by  the  payment  of  one 
installment  covering  his  last 
eighteen  months  of  prior  service. 

•  Annuity  amounts  for  de- 
pendent children  are  increased 
fourfold,  to  the  level  now  paid  to 
dependent  children  under  the  Civil 
Service  Retirement  program. 

•  All  annuities  to  widows  and 
widowers  are  based  upon  a  new 
"average  annual  salary"  factor— the 
"high  three  years"  of  earnings 
rather  than  the  "last  five  years"  of 
earnings. 

•  The  number  of  years  of  service 
which  would  qualify  as  "creditable" 
and  thus  be  used  to  compute 
benefits— is  increased  from  30  to 
32,  the  same  number  of  years 
permitted  for  credit  under  the  Civil 
Service  program. 

•  Retroactive  "cost-of-living" 
increases  will  be  paid  to  all  existing 
widows  to  compensate  for  de- 
creases in  purchasing  power  since 
the  commencement  of  their  annui- 
ties. 

•  Prospective  "cost-of-living" 
(See  ANNUITIES  page  2) 


POUND     CONFERENCE     TASK 

FORCE  RELEASES 

RECOMMENDATIONS 

The  seven-member  Task  Force 
appointed  to  distill  suggestions 
made  at  the  National  Conference 
on  the  Causes  of  Popular  Dissatis- 
faction with  the  Administration  of 
Justice  recently  submitted  to  the 
ABA  Board  of  Governors  a  com- 
prehensive report  on  the  Con- 
ference. 

The  meeting,  held  last  April,  was 
jointly  sponsored  by  the  American 
Bar  Association,  the  Conference  of 
Chief  Justices  and  the  Judicial 
Conference  of  the  United  States. 

The  conferees  were  asked  to 
make  suggestions  for  long-range 
planning  in  the  judicial  administra- 
tion area,  not  only  to  better  the 
delivery  of  justice  in  this  country, 
but  also  to  assure  that  the  courts 
are  able  to  cope  with  the  problems 
which  might  surface  in  the  future, 
especially  those  problems  exacer- 
bated by  consistently  growing 
caseloads. 

The  report  was  written  to 
memorialize  the  discussions  and  to 
assure  that  those  concepts  consid- 
ered meritorious  would  be  referred 
to  the  organizations  best  able  to 
further  evaluate  and,  if  deemed 
appropriate,  implement  them.  At 
the  outset  it  is  made  clear  that 
specific  proposals  included  in  the 
report  are  meant  to  cover  both  civil 
and  criminal  cases  and  state  and 
federal  courts. 

Some  proposals  which  are 
included  in  the  report  are: 

(See  CONFERENCE  page  2) 
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(ANNUITIES  from  page  1) 
increases    will    also   be   conferred 
upon  those  same  existing  widows 
until  their  deaths. 

•  Prospective  "cost-of-living" 
increases  will  also  be  conferred 
upon  all  widows  and  widowers 
whose  annuities  would  commence 
after  the  date  of  enactment. 

The  provisions  of  the  bill  will 
become    effective    on    January    1, 

1977.  ura 


(CONFERENCE  from  page  1) 

•  That  the  ABA  stimulate  re- 
search and  experimentation  de- 
signed to  develop  criteria  to  identify 
disputes  most  likely  to  profit  from 
fact-finding  and  other  alternative 
mechanisms  of  dispute  processing. 

•  That  the  Conference  of  Chief 
Justices  consider  whether  decrim- 
inalization of  victimless  crimes 
should  be  referred  to  state  agencies 
for  study. 

•  That  a  common  effort  be  made 
to  provide  solutions  to  the  prob- 
lems of  abuses  in  the  use  of  pretrial 

(See  CONFERENCE  page  7) 


CA-3  NAMES 
SENIOR  STAFF  ATTORNEY 

Chief  Judge  Collins  J.  Seitz 
announced  the  appointment  of 
Louise  D.  Jacobs  as  the  Senior 
Staff  Attorney  for  the  Third  Circuit. 
In  this  new  career  position,  she  will 
supervise  a  group  of  staff  attorneys 
handling  some  aspects  of  pro  se 
litigation  as  well  as  developing 
programs  to  provide  additional 
legal  assistance  to  the  courts. 

Mrs.  Jacobs  has  been  the  Court 
Administrator  for  a  New  Jersey 
Superior  Court  in  which  she 
assisted  the  judge  in  that  court  in 
administering  a  thirty-judge  trial 
court  with  70  municipal  courts  of 
lesser  jurisdiction.  She  is  a 
graduate  of  the  Institute  for  Court 
Management  and  holds  a  J.D.  from 
Seton  Hall  Law  School.  |]f| 


JUDICIAL  TRAVEL  ALLOWANCES 
INCREASED 

The  Director  of  the  A.O.  au- 
thorized, effective  October  4,  1976, 
an  increase  of  mileage  allowances 
for  privately-owned  automobile 
travel  from  15<t  to  151/2C  per  mile. 
Such  travel  by  Circuit  and  District 
Judges  within  the  boundaries  of 
their  respective  circuit  or  district 
was  authorized  generally  and  shall 
not  be  subject  to  any  restrictions. 
Reimbursement  of  travel  by 
privately-owned  automobile  out- 
side a  judge's  Circuit  or  District 
shall  be  limited  to  the  constructive 
cost  of  first-class  air  travel 
including  the  per  diem  or  sub- 
sistence expenses  that  would  have 
been  allowable  and  the  usual 
transportation  service  to  and  from 
airline  terminals. 

Payments  on  a  mileage  basis 
would  not  be  restricted  if  common 
mileage  standards  are  inadequate 
or  if  travel  by  common  mileage 
would  seriously  interfere  with  the 
performance  of  official  business. 

For  all  officers  and  employees  of 
the  Judiciary  except  justices  and 
judges  an  increase  in  their  per  diem 
allowances  from  $33  to  $35  per 
day  was  authorized  with  the  option 
of  claiming  actual  expenses  of 
subsistence  within  specific  dollar 
limitations  at  certain  designated 
high-rate  geographic  areas.  (There 
were  no  changes  in  subsistence 
allowances  for  judges  since  they 
are  currently  being  reimbursed  at 
the  maximum  rate  authorized  by 
law.) 

The  maximum  actual  daily 
expense  allowance  for  official  travel 
in  Alaska,  Hawaii,  Puerto  Rico,  the 
Canal  Zone,  and  U.S.  possessions 
shall  be  the  per  diem  rate  pre- 
scribed for  the  location  plus  $21. 
For  travel  of  24  hours  or  less 
when  a  night's  lodging  is  not 
required,  the  per  diem  allowance 
would  be  $16.  No  claims  for 
subsistence  will  be  allowed  when 
the  travel  period  is  ten  hours  or  less 
during  the  same  calendar  day 
except  when  the  travel  period  is  6 
hours  or  more  and  begins  before 
6:00  a.m.  or  terminates  after  8:00 
p.m. 


Officers  and  employees  traveling 
on  official  business  to  a  locality 
designated  below  as  a  high-rate 
geographic  area  have  the  option  o' 
claiming  actual  and  necessary 
expenses  of  subsistence  not  tc 
exceed  the  maximum  daily  allow- 
ance authorized  for  each  area  ir 
lieu  of  the  per  diem  allowance  o 
$35.  Here  are  the  high-ratt 
localities:  Boston  ($49),  Chicagc 
($43),  Los  Angeles  ($40),  Newart 
($42),  New  York  ($50),  Philadelphij 
($46),  San  Francisco  and  Oaklanc 
($41),  and  Washington,  D.C.  ($50) 

With  respect  to  travel  by  proba 
tion  officers,  the  Director  of  th< 
A.O.  determined  that  the  use  o 
their  privately-owned  automobile; 
in  the  performance  of  official  dutiei 
is  advantageous  to  the  Governmen 
and,  therefore,  their  claims  on  ; 
mileage  basis  shall  not  be  re 
stricted.  j]f 


LIBRARY  STUDY 
NEARING  COMPLETION 


Raymond  M.  Taylor,  Projec 
Director  for  the  Federal  Judicia 
Center  Library  Study,  reports  tha 
several  aspects  of  the  project  an 
now  completed.  The  balance  of  th< 
work  will  be  finished  soon  and  < 
comprehensive  report  will  bi 
submitted  by  next  January. 

In  making  his  annual  report  to  thi 
Judicial  Conference,  Judge  Walte 
E.  Hoffman,  Federal  Judicial  Cente 
Director,  made  specific  reference  t< 
the  study  and  expressed  particula 
appreciation  for  the  cooperation  o 
the  judges  and  their  supportini 
personnel  in  completing  bool 
inventory  forms.  Almost  80%  of  th< 
inventories  have  now  been  re 
ceived. 

The  reports  on  the  inventories  an 
being  computerized  with  number 
of  holdings  to  be  reported  on  thi 
basis  of  district-by-district,  circuit 
by-circuit,  building-by-building  am 
judge-by-judge. 

It  is  estimated  approximate!: 
three  million  books  are  in  thi 
federal  courts'  libraries.  j|| 


SPEEDY  TRIAL  REPORT 
RELEASED 

District  Plans  Adopted 

Nineteen  federal  district  courts 
have  adopted  plans  that  will  place 
into  effect  immediately  the  final 
time  limitations  which  are  required 
under  the  Speedy  Trial  Act  to  be 
reached  by  July  1,  1979,  according 
to  a  September  30  report  of  the 
Director  of  the  Administrative 
Office  to  Congress  on  the  imple- 
mentation of  Title  I  and  Title  II  of 
the  Speedy  Trial  Act  of  1974. 

Of  the  19  courts  opting  for  the 
nost  stringent  time  limits  at  this 
ime,  six  have  large  caseloads. 

An  additional  25  districts  have 
jdopted  plans  which  provide  for 
Jither  shorter  time  limits  during  the 
ransitional  period  than  those 
equired  by  the  Act,  orforaccelera- 
ion  of  the  date  on  which  the 
equired  1979  time  limits  become 
iffective. 

The  remaining  50  districts  have 
dopted  plans  allowing  for  the  full 
ime  intervals  permitted  by  the  Act 
Dr  the  transitional  period. 

The  Act  required  that  each 
istrict  submit  a  Speedy  Trial  plan 
3  its  Circuit  Council  for  approval 
nd  all  district  plans  became 
ffective  as  of  July  1,  1976. 

Time  Limits 

The  final  time  limits  required  to 
e  in  effect  by  July  1,  1979  would 
ssure  that  a  criminal  defendant  be 
idicted  within  30  days  of  arrest, 
rraigned  within  10  days  of 
idictment,  and  tried  within  60  days 
)llowing  arraignment. 
The  computation  of  these  time 
itervals  is  subject  to  certain 
eriods  of  delay  that  may  be 
<cluded.  These  exclusions  are  set 
ut  in  the  Act.  [See  Title  18,  U.S  C 
161(h)]. 

To  achieve  this  final  objective, 
ie  Act  provides  for  a  three-year 
hasing-in  period  during  which  less 
emanding  time  intervals  are 
3rmitted. 

During  the  first  year,  beginning 
Jly  1,  1976,  each  court  must 
rovide  for  the  disposition  of 
iminal  cases  on  a  schedule  which 
ill  not  exceed  60  days  from  arrest 
>    indictment,     10    days    from 


indictment  to  arraignment,  and  180 
days  from  arraignment  to  trial. 

During  the  second  year,  begin- 
ning July  1,  1977,  the  time  limits 
tighten  to  45  days  from  arrest  to 
indictment  and  120  days  from 
arraignment  to  trial. 

Beginning  July  1,  1978,  the  third 
year  of  the  phasing-in  period  will 
require  that  the  defendant  be 
indicted  within  35  days  of  arrest 
and  tried  within  80  days  of 
arraignment. 

The  narrow  10-day  period  from 
indictment  to  arraignment  which 
remains  constant  during  the 
transitional  period  and  in  the  final 
time  limits  has  been  the  source  of 
logistical  problems  for  a  number  of 
districts. 

Other  immediate  effects  noted  in 
the  report  are  an  increase  in  grand 
jury  sessions  and  a  greater  reliance 
upon  the  U.S.  Magistrates  to  handle 
particular  responsibilities  in  crimi- 
nal cases. 

Though  the  report  points  out  that 
it  is  too  early  to  make  firm 
recommendations,  the  Director  of 
the  Administrative  Office  has 
indicated  urgent  matters  requiring 
prompt  congressional  action. 
Among  these  are: 

•  The  authorization  of  the 
additional  judgeship  positions  for 
the  U.S.  District  Courts  recom- 
mended by  the  Judicial  Conference 
of  the  United  States; 

•  Passage  of  the  bill  which  would 
make  the  excludable  time  provi- 
sions in  Section  3161(h)  of  the 
Speedy  Trial  Act  applicable  to  the 
special  "interim"  time  limits  for 
defendants  in  custody; 

•  The  enactment  into  law  of  the 
amendments  contained  in  S.539 
relative  to  the  Jury  Selection  and 
Service  Act. 

Congress  has  acted  to  expand 
and  clarify  the  duties  of  U.S. 
Magistrates  through  passage  of 
S.1283  which  was  signed  October 
21  by  the  President. 

In  summarizing  Part  One  of  the 
report,  the  Director  of  the  Adminis- 
trative Office  points  out  that,  "Since 
the  statutorily  imposed  procedural 
time  limits  did  not  become  effec- 
tive until  July  1,  1976,  it  is  not 
possible  to  report  on  their  impact 
on   the  operations  of  the  District 


Courts.  However,  the  judiciary  is 
taking,  and  will  continue  to  take,  all 
steps  necessary  to  assure  a  speedy 
trial  for  every  defendant  charged 
with  crime  in  a  United  States 
district  court."  j][j 


SCIENCE  COURT 
DISCUSSION  HELD 

More  than  250  scientists,  engi- 
neers, government  officials,  busi- 
nessmen and  lawyers  gathered  for 
a  two-day  colloquium  on  the 
proposed  "Science  Court"  Septem- 
ber 20-21   in  Leesburg,  Va. 

According  to  proponents,  the 
Science  Court  would  be  an 
impartial  quasi-judicial  body  which 
could,  at  the  request  of  policy- 
makers at  various  levels,  be  called 
upon  to  weigh  all  the  scientific  facts 
available  regarding  a  prominent 
controversy. 

Examples  of  the  type  of  issues 
that  might  be  placed  before  the 
Science  Court  for  a  sifting  of 
conflicting  data  and  opinions  would 
be  the  controversies  surrounding 
nuclear  reaction  safety,  the  dangers 
of  pesticides  and  food  additives, 
and  the  impact  of  fluorocarbons  on 
the  earth's  ozone  layer. 

Opponents  of  the  proposed 
"Court"  see  it  as  just  another 
governmental  advisory  body  with 
potentials  for  additional  delay  and  a 
stifling  of  creative  research. 

Among  the  notable  figures  in 
attendance  were  Secretary  of 
Commerce  Elliot  L.  Richardson,  Dr. 
H.  Guyford  Stever,  Science  Advisor 
to  President  Ford,  and  Dr.  Margaret 
Mead,  noted  anthropologist  and 
past  president  of  the  American 
Association  for  the  Advancement  of 
Science. 

The  program  was  led  by  Dr. 
Arthur  Kantrowitz,  Chairman  of 
Avco  Everett  Research  Laboratory, 
who  has  been  a  strong  advocate  of 
the  Science  Court.  j]fj 

(See  related  story  on  page  7) 
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HABEAS  CORPUS  RULES 
CHANGED 

On  April  26,  1976  the  Supreme 
Court  transmitted  to  Congress 
rules  and  forms  governing  proceed- 
ings under  §§2254  and  2255  of  Title 
28. 

By  P.L.  94-349,  enacted  on  July  8, 
1976,  the  Congress  provided  that 
these  rules  governing  proceedings 
under  §§2254  and  2255  should  not 
take  effect  until  30  days  after  the 
adjournment  sine  die  of  the  94th 
Congress,  or  until  and  to  the  extent 
approved  by  act  of  Congress, 
whichever  date  was  earlier. 

In  August  and  September  of  this 
year,  the  House  Judiciary  Commit- 
tee held  hearings  on  the  merits  of 
the  proposed  rules  for  §§2254  and 
2255  proceedings.  As  a  result  of 
these  hearings  the  Congress  made 
several  amendments  in  the  propos- 
ed rules. 

These  amendments  were  enacted 
into  law  by  P.L.  94-426,  which  was 
signed  by  President  Ford  on 
September  28,  1976.  This  act 
amending  the  habeas  corpus  rules 
provides  that  the  rules  are  to  take 
effect  as  amended  with  respect  to 
petitions  under  §2254  and  motions 
under  §2255  of  Title  28  that  are  filed 
on  or  after  February  1,  1977. 

As  amended,  the  rules  promul- 
gated to  govern  the  procedure  in 
United  States  district  courts  on 
application  under  28  U.S.C.  §2254 
apply  to  petitions  filed  by  a  person 
in  custody  pursuant  to  a  judgment 
of  a  state  court  for  a  determination 
that  such  custody  is  in  violation  of 
the  Constitution,  laws,  or  treaties  of 
the  United  States. 

A  person  in  custody  pursuant  to  a 
judgment  of  either  a  state  or  federal 
court,  who  makes  application  for  a 
determination  that  custody  to 
which  he  may  be  subject  in  the 
future  under  the  judgment  of  a  state 
court  will  be  in  violation  of  the 
Constitution,  laws,  or  treaties  of  the 
United  States,  is  also  entitled  to 
petition  for  relief. 

The  rules  governing  §2255 
proceedings  apply  to  motions  filed 
by  a  person  in  custody  pursuant  to 
a  judgment  of  a  federal  district 
court  for  a  determination  that  the 
judgment  was  imposed  in  violation 


of  the  Constitution  or  laws  of  the 
United  States,  or  that  the  court  was 
without  jurisdiction  to  impose  such 
judgment,  or  that  the  sentence  was 
in  excess  of  the  maximum  au- 
thorized by  law,  or  was  otherwise 
subject  to  collateral  attack. 

In  addition,  a  person  in  custody 
pursuant  to  a  judgment  of  a  state  or 
other  federal  court  and  subject  to 
future  custody  under  a  judgment  of 
the  district  court  may  file  a  motion 
in  that  district  court  for  determina- 
tion that  such  future  custody  will  be 
in  violation  of  the  Constitution  and 
laws  of  the  United  States,  or 
otherwise  is  illegal. 

Both  the  rules  governing  §2254 
and  §2255  proceedings  detail  the 
procedures  by  which  such  petitions 
or  motions  shall  be  filed  with  the 
clerks  of  the  federal  district  courts 
and  how  these  petitions  or  motions 
will  be  processed. 

In  the  near  future  these  rules  as 
amended  will  be  distributed  to  the 
bench  and  bar  as  requested  by  the 
House  Judiciary  Committee.  At  the 
same  time  that  these  rules  are 
distributed  to  the  field  the  forms  to 
be  used  in  conjunction  therewith 
will  also  be  distributed. 

In  addition  to  the  amendments 
made  to  the  so-called  habeas 
corpus  rules  by  P.L.  94-426,  other 
amendments  were  made  to  these 
rules  as  part  of  a  piece  of  legislation 
that  was  passed  at  the  end  of  the 
94th  Congress  dealing  with  the 
jurisdiction  of  federal  magistrates. 
Senate  bill  1283  amends  rule  8(b) 
of  both  the  §2254  and  §2255  rules 
by  providing  that  the  court  is 
authorized  to  delegate  responsi- 
bility to  federal  magistrates  to 
conduct  evidentiary  hearings  in 
§2254  and  §2255  proceedings. 

The  court  may  also  require  the 
magistrate  to  make  proposed 
findings  of  fact  and  recommenda- 
tions as  to  the  disposition  of  the 
§2254  petitions  and  §2255  motions. 
Senate  bill  1283  makes  no  change 
in  the  effective  date  of  the  §2254 
and  §2255  rules  which  remains 
February  1,  1977. 
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•  The  Administration  of  Justice 
in  the  Courts;  a  Selected  Bibliog- 
raphy. 2  vols.  Fannie  J.  Klein. 
Oceana,  1976. 

•  Bicentennial  Conference  on 
the  Constitution:  a  Report  to  the 
Academy.  426  Annals  1-219  (July 
1976). 

•  Bicentennial  Symposium:  Con- 
stitutional Government— Strengths, 
Weaknesses,  Future.  17  Wm.  & 
Mary  L.  Rev.  417-542  (Spring  1976). 

•  Biographical  Dictionary  of  the 
Federal  Judiciary.  Gale,  1976. 

•  Changing  Law;  a  Biography  of 
Arthur  T.  Vanderbilt.  Arthur  T. 
Vanderbilt  II.  Rutgers  Univ.  Press, 
1976. 

•  Congressional  and  Executive 
Expansion  of  Federal  Jurisdiction. 
Harold  R.  Tyler,  Jr.  71  F.R.D.  229-34 
(1976). 

•  The  Federal  Court  System  in 
Florida.  William  Stafford.  50  Fla 
B.J.  400-3  (July/Aug.  1976). 

•  How  to  Find  the  Law,  7th  ed 
Morris  L.  Cohen.  West,  1976. 

•  The  Jurisdictional  Amount:  ar 
Unreasonable  Limitation  on  Diver 
sity  Jurisdiction.  Frank  J.  Uxa.  6J 
III.  B.J.  78-86  (Oct.  1976). 

•  The  Multi-Door  Courthouse 
Settling  Disputes  in  the  Year  2000 
Frank  E.  Sander.  3  Barrister  18-2' 
(Summer  1976). 

•  The  New  Standards  of  Judicia 
Administration:  Time  Now  fo 
Implementation.  Louis  H.  Burke.  6; 
A.B.A.  J.  1172-5  (Sept.  1976). 

•  Standards  of  Judicial  Adminis 
tration:  Appellate  Courts.  Geoffre; 
C.  Hazard,  Jr.  62  A.B.A.  J.  1015-! 
(Aug.  1976) 

•  Pleas  of  Guilty  in  the  Feders 
Courts.  Walter  E.  Hoffman.  2 
Practical  Law.  11-24  (Sept.  1, 1976; 

•  Psychology  and  the  Law- 
Research  Frontiers,  Gordon  Ber 
mant,  Charlan  Nemeth,  Neil  Vid 
mar,  Eds.  Lexington  Books,  1976 
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KGISIHiNE 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Judicial  Survivors  Annuities 
Amendments  Pass.  The  Judicial 
Survivor's  Annuity  Bill,  S.  12, 
ichieved  final  passage  on  October 
st,  with  a  House  amendment 
iroviding  that  a  judge  may  revoke 
is  or  her  election  to  participate  in 
nat  program  within  180  days  after 
ne  effective  date  of  the  law,  upon 
ie  receipt  of  a  writing  filed  with  the 
lirector  of  the  Administrative 
)ffice.  S.  12  will  become  effective 
n  the  first  day  of  the  third  month 
blowing  the  month  in  which  it  was 
nacted;  therefore  the  effective 
ate  will  be  January  1,  1977. 
See  story  pg.  1.) 

Territorial  Judges.  S.   14,  a  bill 
'hich  would  provide  for  a  cost-of- 
ving    adjustment    factor    for    the 
alaries  of  retired  territorial  judges, 
Iso  passed  and  was  signed  into 
iw  on  October  11  (P.L.  94-470). 
Judicial     Review    of    Agency 
ction.    S.    800,    with    respect    to 
rocedure    for   judicial    review    of 
ertain     administrative    agency 
Dtions  has  passed  both  houses  of 
le    Congress     and     is     awaiting 
residential  action.  As  passed,  the 
II  would  eliminate  the  defense  of 
)vereign  immunity  in  federal  court 
Jtions  for  a  specific  relief  in  which 
ilawful  action  by  a  federal  agency 
'  officer  is  unlawful.  Secondly,  it 
ould  abolish  the  $10,000  jurisdic- 
Dnal  amount  where  the  jurisdic- 
3n  is  invoked  on  the  ground  that 
e  matter  arises  under  federal  law 
id  the  suit  is  against  the  United 
lates,  an  agency  thereof,  or  any 
ficer  or  employee  acting  in  his 
ficial   capacity.   Thirdly,   the   bill 
ould    remedy    certain    technical 
oblems  concerning  the  naming  of 
e  United  States  and  its  agencies 
"  employees  as  parties  defendant 
id  amend  the  section  concerning 
>nue   of  actions   against   federal 
ficers  and  agencies.  The  bill  was 
ferred  to  the  Judicial  Conference 
r  comment  and  it  concluded  that 


it  would  have  no  substantial  impact 
on  the  caseload  in  the  federal 
courts. 

Use    of    Unsworn    Declarations. 

H.R.  15531  amends  the  various 
statutes  providing  for  oaths  and 
affirmations  to  permit  the  use  of 
unsworn  declarations  as  evidence 
in  federal  proceedings  under 
penalty  of  perjury.  The  various 
perjury  statutes  are  also  amended 
to  provide  for  the  imposition  of  the 
penalty. 

Jurisdiction  of  United  States 
Magistrates.  The  bill  which  in- 
corporates in  large  part  the 
proposals  of  the  Judicial  Con- 
ference relating  to  clarification  and 
extension  of  the  jurisdiction  of  the 
United  States  Magistrates  was 
passed  in  the  closing  days  of  the 
94th  Congress  and  is  awaiting 
Presidential  action.  Among  the 
additional  duties  which  can  be 
assigned  to  a  magistrate  are  (1)  any 
pretrial  matter  may  be  assigned  to  a 
magistrate  to  be  heard  and 
determined  by  him.  In  addition,  the 
magistrate  shall  have  authority  not 
only  to  hear  the  pretrial  matter,  but 
also  to  enter  an  order  determining 
the  issue  raised  by  the  motion  or 
proceedings. 

The  magistrate's  determination  is 
intended  to  be  final  unless  a  judge 
of  the  court  exercises  his  authority 
to  reconsider  the  determination. 
Furthermore,  it  is  made  clear  that 
the  judge  of  the  court  has  the 
ultimate  prerogative  to  review  and 
reconsider  any  motion  or  matter 
where  it  has  been  shown  that  the 
magistrate's  order  is  clearly  er- 
roneous or  contrary  to  law. 

(2)  Dispositive  motions  are  ex- 
cepted from  the  magistrate's  power 
under  subparagraph  (1 )  to  hear  and 
determine  pretrial  matters.  These 
would  be  a  motion  for  injunctive 
relief,  a  motion  for  judgment  on  the 
pleadings,  summary  judgment, 
dismissal  or  quashing  of  an 
indictment  by  the  defendant, 
motion  to  suppress  evidence  in  a 
criminal  case,  motion  to  dismiss  for 
failure  to  state  a  claim  upon  which 
relief  can  be  granted,  and  a  motion 
to  involuntarily  dismiss  an  action. 

However,  the  magistrate  would 
be  able  to  hear  such  motions  and 


submit  proposed  findings  and 
recommendations  to  a  judge  for 
ultimate  disposition.  Matters  re- 
lating to  habeas  corpus  and  2255 
proceedings  may  also  be  referred 
to  a  magistrate  and  the  proposed 
findings  and  his  recommendations 
would  be  presented  to  the  judge  for 
disposition.  Copies  of  proposed 
findings  and  recommendations 
must  be  mailed  to  all  parties  who 
would  have  time  to  make  their 
objections.  These  would  be  re- 
viewed and  acted  upon  by  the 
district  judge. 

(3)  The  magistrate  may  be 
appointed  as  a  special  master 
under  rule  53  with  respect  to  the 
matters  of  dispositive  motions  in 
which  the  magistrate  would  make 
the  findings  and  recommendations. 
The  judge  of  the  court  does  make  a 
de  novo  determination  of  those 
portions  of  the  report  or  specific 
proposed  findings  or  recommenda- 
tions to  which  objection  is  made. 
This  does  not,  according  to  the 
Committees  and  the  managers  on 
the  House  floor,  require  that  the 
judge  actually  conduct  a  new 
hearing  on  contested  issues.  The 
district  court  might  well  listen  to  a 
tape  recording  of  the  evidence  and 
proceedings  and  might  call  for  and 
receive  additional  evidence  if  it  is 
needed. 

Civil  Rights  Attorneys'  Fees 
Awards  Act.  Both  Houses  have 
passed  and  the  President  has 
signed  S.  2278,  which  authorizes 
the  court  in  civil  rights  proceedings 
and  in  certain  proceedings  under 
the  Internal  Revenue  Code  to  order 
the  award  of  attorneys'  fees  to  the 
prevailing  party  except  for  the 
United  States. 

Grand  Jury  System.  The  Senate 
Judiciary  Committee  Subcommit- 
tee on  Constitutional  Rights  has 
initiated  hearings  on  the  subject  of 
the  operation  of  the  grand  jury 
system,  including  S.  3274,  which 
would  establish  certain  rules  with 
respect  to  the  appearance  of 
witnesses  before  grand  juries. 
Testimony  was  received  from  the 
representatives  of  the  Office  of  the 
District  Attorney  of  Los  Angeles, 
the    American    Bar    Association's 

(See  LEGISLATION  page  6) 
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(LEGISLATION  from  page  5) 
Committee  on  the  Grand  Jury,  and 
the  National  Association  of  Crimi- 
nal Defense  Lawyers.  Each  of  the 
witnesses  dealt  with  deficiencies  in 
the  present  grand  jury  system.  It  is 
anticipated  that  in  the  next 
Congress  a  new  bill  will  be 
introduced  and  further  hearings  will 
be  held. 

National  Court  of  Appeals. 
Senator  Burdick  has  announced 
that  hearings  will  be  held  by  the 
Judiciary  Subcommittee  on  Im- 
provements in  Judicial  Machinery 
on  November  9  and  10  on  the  bills 
to  establish  a  National  Court  of 
Appeals. 

Suits  Against  Foreign  States. 
H.R.  11315  has  been  passed  by 
both  Houses  of  Congress  and  is 
awaiting  Presidential  action.  The 
legislation  defines  the  jurisdiction 
of  United  States  courts  in  suits 
against  foreign  states,  the  circum- 
stances in  which  foreign  states  are 
immune  from  suit,  and  in  which 
execution  may  not  be  levied  on 
their  property. 

Magistrates  Compensation.  S. 
2923,  which  provides  that  full-time 
magistrates  will  receive  the  same 
compensation  as  referees  in 
bankruptcy  passed  both  Houses 
and  was  signed  by  the  President  on 
October  17,  1976. 

Copyright  Revision.  S.  22  for  the 
general  revision  of  the  copyright 
law,  Title  17  of  the  United  States 
Code,  and  for  other  purposes  was 
passed  by  both  Houses;  the 
Conference  report  was  received 
and  approved  and  the  bill  was 
cleared  for  the  President  on 
September  30,  1976. 

Financial  Disclosure.  H.R.  15,  the 
Public  Disclosure  Lobbying  Act  of 
1976,  failed  of  passage  due  to  the 
raising  of  certain  parliamentary 
objections  during  the  last  days  of 
the  session.  It  is  anticipated  that  a 
similar  bill  will  be  brought  up  in  the 
95th  Congress. 

Antitrust.  H.R.  8532  to  improve 
and  facilitate  the  expeditious  and 
effective  enforcement  of  the 
antitrust  laws  was  signed  on 
September  30,  1976  (P.L.  94-435). 
Among  other  things  it  provides  for 
the  bringing  of  suits  by  states 
attorneys  general. 


One  of  its  most  significant 
provisions  is  an  amendment  to  28 
U.S.C.  §1407,  adding  a  new 
subsection  (h)  which  authorizes  the 
Judicial  Panel  on  Multidistrict 
Litigation  to  consolidate  and 
transfer  these  cases  under  §4C  of 
the  Clayton  Act  for  both  pretrial 
and  trial. 

Also  of  significance  is  a  provision 
of  the  LEAA  authorizing  legislation, 
S.  2212,  which  provides  for  grants 
to  states  attorneys  general  for  the 
purpose  of  improving  the  antitrust 
enforcement  capability  of  the  state. 

Tax  Reform.  The  President 
signed  the  Tax  Reform  Act  of  1976 
on  October  4  (P.L.  94-455).  Two 
provisions  which  will  substantially 
affect  the  caseload  of  the  district 
courts  are  (1)  providing  for  a 
taxpayer  to  intervene  in  or  to 
preclude  enforcement  of  an  ad- 
ministrative summons  directed  to  a 
third  party  recordkeeper  and  (2)  a 
second  provision  which  will  provide 
for  jurisdiction  in  the  district  courts 
over  challenges  to  the  reasonable- 
ness of  jeopardy  or  termination 
assessments.  I  ill 


Complete  Revision 


NEW     DRAFT     RELEASED     ON 
COMPLEX  LITIGATION  MANUAL 

A  tentative  draft  of  the  fourth 
revision  of  the  Manual  for  Complex 
Litigation  has  now  been  circulated 
to  all  federal  judges  and  various  bar 
associations  inviting  comment. 

The  Manual  is  the  product  of  a 
Board  of  Editors  consisting  of 
seven  federal  judges.  Prior  to 
releasing  previous  revisions,  hear- 
ings were  held  to  obtain  the  views 
of  members  of  the  bench  and  bar  in 
addition  to  screening  all  written 
commentaries. 

While  the  mailing  was  necessarily 
limited  because  of  the  number  of 
copies  available,  comments  and 
suggestions  are  invited  from  any 
member  of  the  bar.  All  such 
material  should  be  submitted  by 
November  1 ,  1976  to:  Robert  Cahn, 
Executive  Editor,  Multidistrict 
Litigation  Office,  1030  Executive 
Building,  Washington,  D.C.  20005. 


COPYRIGHT  BILL  ENACTED 

An  act  effecting  a  general 
revision  of  the  federal  copyright  law 
has  been  signed  by  the  President 
[Act  of  October  19,  1976,  P.L 
No.  94-553,  90  Stat.  2541.]  Origi- 
nally introduced  as  S.  22,  the 
majority  of  the  provisions  are 
effective  January  1,  1978. 

Those  provision  of  the  Act,  to  be 
codified  at  Title  17,  United  States 
Code,  Chapter  8,  establishing  an 
independent  Copyright  Royalty 
Tribunal  in  the  legislative  branch, 
took  effect  upon  enactment. 

The  basic  function  of  the 
Tribunal  is  to  determine  the 
reasonableness  of  copyright  roy- 
alty rates  in  those  situations  in 
which  licensing  by  a  copyrigrri 
owner  will  be  compulsory.  No  courl 
shall  have  jurisdiction  to  review  a 
final  decision  of  theTribunal  excep' 
as  provided  in  Section  810. 


The  Act  also  will  give  statutory 
sanction  to  the  "fair  use"  doctrim 
as  developed  in  Williams  ant 
Wilkins  Co.  v.  United  States,  48' 
F.2d  1345  (Ct.  CI.  1973),  affirmed  b 
an  equally  divided  Court,  420  U.S 
376  (1975).  Further,  requirement 
will  be  placed  upon  any  librar 
which  engages  in  reproduction  c 
copyrighted  materials.  Guidanc 
will  be  furnished  to  all  librarian 
regarding  restrictions  and  proc« 
dural  requirements  prior  to  th 
effective  date  of  the  Act  by  th 
General  Counsel  of  the  Adminis 
trative  Office. 

Finally,  the  Act  defines  a  "work  < 
the  United  States  Government"  i 
"a  work  prepared  by  an  officer  < 
employee  of  the  United  Stat< 
Government  as  part  of  that  person 
official  duties,"  and  provides  th 
no  copyright  may  subsist  in  ar 
such  work.  When  such  a  work 
incorporated  in  a  publicatic 
entitled  to  copyright  protection, 
special  statement  must  accompai 
the  copyright  notice.  j 


CONFERENCE  from  page  2) 
rocedures  with  a  view  to  appro- 
riate  action  by  state  and  federal 
Durts. 

•  That  procedural  rules  provide 
■  sanctions  for  the  willful  filing  of 
aseless  or  otherwise  improper 
leadings  which  contribute  to  delay 
nd  to  increased  expense  of 
tigation.  (Recommended  for  con- 
ideration  is  the  so-called  Michigan 
Ian  which  calls  for  a  panel  to  set  a 
lonetary  evaluation  when  liability 

not  realistically  in  issue.  The 
anel's  findings  are  not  binding  but 

a  litigant  fails  to  achieve  a 
jbstantially  more  favorable  result 
:  trial,  the  litigant  is  subject  to 
iposition  of  the  costs  of  litigation, 
mechanism  which  applies  equally 
i  all  parties  to  the  lawsuit.) 

•  That  further  study  of  class 
:tions  be  made.  The  report  states 
ere  is  reason  to  believe  that 
)mmittees  of  the  Judicial  Con- 
rence  of  the  United  States  will 
>nsider  whether  changes  in  the 
deral  rules  are  desirable.  A 
lecific  recommendation  is  includ- 
I  that  the  ABA  give  high  priority  to 
e  studies  of  class  actions  with 
nphasis  on  the  possibility  that 
ere  should  be  an  added  measure 

judicial  control  over  attorney 
3S  as  well  as  the  substitution  of 
ovisions  which  call  for  a  litigant 

"opt-in"  on  the  litigation  rather 
an  "opt-out".  (The  recommenda- 
»n  on  the  "opt-in"  concept  was 
it  unanimously  adopted  by  the 
isk  Force.) 

•  That  the  American  Bar  Foun- 
tion,  the  Institute  of  Judicial 
Iministration  and  the  Federal 
dicial  Center  be  invited  to 
idertake  a  thorough  study  and 
Jke  recommendations  on  the 
oper  scope  of  the  right  to  jury 
al  in  civil  cases. 

•  That  the  Judicial  Conference 
the  United  States,  the  Judicial 

Iministration  Division  of  ABA  and 
3  Conference  of  Chief  Justices 
nsider  whether  it  would  be 
sirable  to  develop  a  mechanism 
signed  to  assure  periodic  legisla- 
e  consideration  of  the  need  for 
w  judgeships.  The  mechanism 
ould  call  for  a  submission  to  the 
Jislature  of  data  on  workloads, 


population  trends,  including  past 
experience  and  future  projections, 
and  a  formula  to  be  applied  to  such 
data  to  determine  the  number  of 
judgeships  warranted  for  each 
court;  further,  that  there  be  a  self- 
imposed  legislative  requirement 
that  the  legislature  vote  on  new 
judgeships  within  a  specified  time 
after  submission  of  such  data. 

•  That  the  Conference  of  Chief 
Justices  and  state  and  local  bar 
associations  consider  the  endorse- 
ment of  legislation  which  would 
eliminate  diversity  jurisdiction  in 
the  federal  courts. 

•  That  there  be  created  a  federal 
office  for  the  collection  of  data 
relevant  to  judicial  administration. 
Such  an  office  would  collect  data, 
both  state  and  federal,  civil  and 
criminal,  and  would  be  authorized 
to  undertake  special  studies 
relevant  to  the  administration  of 
justice;  that  such  an  office  work 
closely  with  the  National  Center  for 
State  Courts,  the  Federal  Judicial 
Center,  and  other  groups. 

sin      iin 


A.O.  DIRECTOR  REPORTS 
INCREASED  CASELOAD 

The  Director  of  the  A.O.  of  the 
U.S.  Courts,  Rowland  F.  Kirks,  told 
the  Judicial  Conference  late  last 
month  that  there  has  been  a 
substantial  increase  in  the  caseload 
of  the  federal  courts  during  the  year 
ending  June  30,  1976. 

Case  filings  in  the  courts  of 
appeals  rose  almost  1 1  percent  to  a 
new  all-time  high  of  18,408.  Civil 
cases  filed  in  district  courts  also 
increased  by  11  percent  to  a  record 
140,189.  However,  criminal  cases 
filed  in  the  district  courts  declined 
by  more  than  5  percent. 

Bankruptcy  cases  filed  were 
246,549  which  represents  a  de- 
crease of  almost  8,000  cases  from 
the  record  number  of  filings  last 
year. 

The  decrease  in  criminal  case 
filings  during  the  year  resulted 
partly  from  a  change  in  case 
reporting  procedures  required 
under  the  Speedy  Trial  Act. 


The  increase  in  civil  filings  in 
both  the  courts  of  appeals  as  well 
as  the  district  courts  mean  that 
individual  caseloads  of  federal 
judges  are  now  at  an  all-time  high. 
Legislation  which  would  increase 
the  number  of  district  judges  has 
been  pending  in  the  Congress  since 
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Chief  Judge  Markey 


FJC  SCIENCE  LIAISON 
COMMITTEE  FORMED 

The  FJC  Board  has  appointed  a 
Science  Liaison  Committee  to 
advise  the  scientific  community, 
when  requested,  in  relation  to  fact 
finding  processes  and  to  learn 
whatever  lessons  of  the  scientist's 
world  might  be  employed  by  the 
federal  judiciary  to  improve  the 
administration  of  justice. 

The  committee  consists  of  Judge 
William  C.  Conner,  of  the  Southern 
District  of  New  York,  Trial  Judge 
Jospeh  V.  Colaianni,  of  the  Court  of 
Claims,  and  Chief  Judge  Howard  T. 
Markey,  of  the  Court  of  Customs 
and    Patent   Appeals,    (Chairman). 
The  first  activity  of  the  committee 
has  been  to  inform  itself  regarding 
the  "Science  Court"  proposed  by  a 
group  of  scientists.  In  general,  the 
proposal  is  for  a  board  of  scientists 
employing  an  adversary  process  to 
arrive  at  more  definitive  scientific, 
non-value  laden  advice  to  govern- 
ment agencies.  The  conduct  of  one 
such  process  as  an  experiment  was 
discussed  during  a  Colloquium  on 
September  19-21,  1976  at  which  the 
Liaison  Committee  and  the  Federal 
Judicial  Center  were  represented. 
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Nov.  3-5  Meeting  of  Executive 
Committee  National  Con- 
ference of  Federal  Trial  Judges, 
San  Antonio,  Texas 
Nov.  3-5  In-Court  Management 
Training  Institute,  Memphis, 
Tenn. 
Nov.  11-12  Workshop  for  District 

Court  Judges,  Chicago,  III. 
Nov.  15-17  Workshop  for  Procure- 
ment   and    Property   Manage- 
ment, Salt  Lake  City,  Utah 
Nov.  15-19  Advanced  Seminar  for 
Probation  Officers,  Louisville, 
Kentucky 
Nov.  17-19  Seminar  for  Bankruptcy 

Judges,  San  Antonio,  Texas 
Nov.  29-Dec.   1    Seminar  for  Staff 

Attorneys,  Washington,  D.C. 
Dec.  7-10  Seminar  for  Crisis  Inter- 
vention    for    U.S.     Probation 
Officers,  Washington,  D.C. 
Dec.     9-10     Judicial     Conference 
Committee  on  Rules  of  Admis- 
sion to  Practice  in  the  Federal 
Courts,  San  Antonio,  Texas 
Dec.  15-17  Seminar  for  Bankruptcy 
Judges,  Ft.  Lauderdale,  Fla. 
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Appointments 

John    T.    Copenhaver,    Jr.,    U.S. 

District  Judge,  S.D.W.Va.,  Sept. 

26. 
Cecil  F.  Poole,  U.S.  District  Judge, 

N.D.Calif.,  October  5. 

Elevation 

Otto  R.  Skopil,  Jr.,  Chief  Judge, 
U.S.  District  Court,  D.Oreg., 
Oct.  1. 

Confirmations 

Vincent  L.  Broderick,  U.S.  District 
Judge,  S.D.N.Y.,  Sept.  23. 

Howard  G.  Munson,  U.S.  District 
Judge,  N.D.N.Y.,  Sept.  23. 

Death 

Walter  Bruchhausen,  U.S.  District 
Judge,  E.D.N.Y.,  Oct.  11. 
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Magistrates  Powers  Increased 

On  October  21st,  when  President  Ford  signed  into  law  the  Federal 
Magistrates  Act,  the  U.S.  magistrates  were  given  a  wide  range  of  additional 
duties  which  may  be  delegated  to  them  by  the  District  Court  to  which  they 
ire  assigned. 

Generally,  the  new  law  will  enable  district  judges  to  devote  their  time  to 
he  actual  trial  of  cases  rather  than  to  various  pretrial  procedural  duties. 

The  Magistrates  Division  of  the 


\dministrative  Office  has  prepared 
i  jurisdictional  checklist  of  the 
juties  which  may  be  assigned  to 
nagistrates  under  the  new  law. 

Here  is  a  summary  of  some  of  the 
Juties  which  may  be  delegated  to  a 
nagistrate  to  hear  and  determine, 
subject  to  a  subsequent  right  of 
ippeal  to  a  judge. 

[A  complete  copy  of  the  checklist 
s  available  from  the  Magistrates 
Division.] 

Criminal  Proceedings 

»  General    supervision    of    the 
criminal    calendar,    including 


calendar  calls  and  motions  to 
expedite  or  postpone  the  trial  of 
cases. 

Hearing  and  deciding  procedural 
and  discovery  motions. 
Hearing  and  deciding  motions  by 
the  Government  to  dismiss  an 
indictment  or  information  with- 
out prejudice  to  further  proceed- 
ings and  any  other  motion  or 
pretrial  matter  which  is  not 
specifically  enumerated  as  an 
exception  in  28  U.S.C.  §  636(b) 
(1)(A). 

(See  MAGISTRATES,  page  2) 


TAX  REFORM  ACT  OF  1976 
MAY  AFFECT  CASELOAD 

A  provision  of  significance  to  the 
caseload  of  the  federal  courts  is 
Section  7609  recently  added  to  the 
Tax  Code  by  the  Tax  Reform  Act  of 
1976,  P.L.  94-455,  approved  Octo- 
ber 4,  1976. 

Section  7609  adds  new  proce- 
dural requirements  wherein  an 
administrative  summons  is  served 
on  a  "third-party  recordkeeper,"  a 
term  which  includes  a  bank  or 
savings  institution,  a  consumer 
reporting  agency,  a  credit  card 
system,  a  broker,  an  attorney,  or  an 
accountant. 

If  a  recordkeeper  is  served  with  a 
summons  under  26  U.S.C.  §  7602 
requiring  the  production  of  (or 
testimony  with  respect  to)  any 
portion  of  records  made  or  kept  of 
the  business  transactions  or  affairs 


(See  TAX,  page  5) 


Members  of  the  Advisory  Committee  for  the  newly-instituted  Graduate  Training  Program  for 
I.S.  Probation  Officers  who  met  recently  with  the  Director  of  the  F.J.C.  are  from  left  to  right 
Jr.  William  C.  Hall,  Probation  Programs  Specialist,  Div.  of  Probation,  The  A.O.  of  the  U.S. 
Courts;  Mr.  Donald  L.  Chamlee,  Ass't  Chief,  Division  of  Probation,  The  A.O.  of  the  U.S.  Courts; 
>r.  James  F.  Haran,  Coordinator  of  Probation  Training  Programs  and  Chief  U.S.  Probation 
"fleer,  E.D.N.Y.;  Dr.  John  M.  Martin,  Prof,  and  Univ.  Director,  Criminal  Justice  Program, 
ordham  Univ.;  Judge  Walter  E.  Hoffman;  Mr.  Richard  M.  Mischke,  Dep.  Dir.  of  Continuing 
iducation  and  Training,  the  F.J.C.;  Dr.  Peter  L.  Sissons,  Associate  Prof,  and  Dir.,  Graduate 
raining  Program  for  U.S.  Probation  Officers,  Fordham  Univ.;  Rev.  Harry  J.  Sievers,  S.J. 
seated),  Dean,  Graduate  School  of  Arts  and  Sciences,  Fordham  Univ. 


FJC  INAUGURATES  GRADUATE 

TRAINING  PROGRAM  FOR 

PROBATION  OFFICERS 

The  Federal  Judicial  Center  with 
the  cooperation  of  Fordham  Uni- 
versity's Department  of  Arts  and 
Sciences  has  developed  a  graduate 
training  program  specifically  de- 
signed to  meet  the  professional 
needs  of  probation  officers. 

The  program  will  be  partially 
funded  through  payment  of  travel 
and  per  diem  by  the  Federal 
Judicial  Center.  Upon  successful 
completion    of    the    curriculum 

(See  TRAINING,  page  4) 
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(MAGISTRATES  from  page  1) 

•  issuance  of  subpoenas,  writs  of 
habeas  corpus  ad  testificandum 
or  ad  prosequendum  or  other 
orders  necessary  to  obtain  the 
presence  of  parties  or  witnesses 
or  evidence  needed  for  court 
proceedings. 

•  Conduct  of  pretrial  conferences, 
omnibus  hearings,  and  related 
proceedings. 

•  Conduct  of  post-indictment  ar- 
raignments, acceptance  of  not- 
guilty  pleas,  and  the  ordering  of  a 
presentence  report  on  a  defen- 
dant who  signifies  the  desire  to 
plead  guilty.  A  magistrate  should 
not  accept  pleas  of  guilty  or  nolo 
contendere  in  cases  outside  the 
jurisdiction  specified  in  18  U.S.C. 
§3401.  See  the  1971  Report  of 
Proceedings  of  the  Judicial  Con- 
ference, p.  54;  Carter  v.  United 
States,  388  F.  Supp.  1334  (W.D. 
Pa.,  affd.  517  F.2d  1397  (3rd  Cir. 
1975). 

Civil  Proceedings 

•  General  supervision  of  the  civil 
calendar,  including  the  handling 
of  calendar  calls  and  motions  to 
expedite  or  postpone  the  trial  of 
cases. 

•  Hearing  and  determining  pretrial 
procedural  and  discovery  mo- 
tions and  other  motions  or 
pretrial  matters  which  are  not 
specifically  enumerated  as  an 
exception  in  28  U.S.C.  §  636(b) 

(1)(A). 

•  Issuance  of  subpoenas,  writs  of 
habeas  corpus  ad  testificandum 
or  ad  prosequendum,  or  other 
orders  necessary  to  obtain  the 
presence  of  parties  or  witnesses 
or  evidence  needed  for  court 
proceedings. 

•  Conduct  of  preliminary  and  final 
pretrial  conferences,  status  calls 
and  settlement  conferences,  and 
the  preparation  of  a  pretrial  order 
following  the  conclusion  of  the 
final  pretrial  conference. 

Procedure  for  Review 
of  the  Magistrate's  Determination 

In  all  matters  delegated  under 
authority  of  28  U.S.C.  §  636(b) 
(1)(A),  the  magistrate  has  the 
statutory     power    to    "hear    and 


determine."  His  decision  is  final  and 
binding,  and  is  subject  only  to  a 
right  of  appeal  to  the  district  judge 
to  whom  the  pertinent  case  has 
been  assigned. 

While  subsection  636(b)(1)(A) 
does  not  specify  the  procedures  to 
be  followed  by  a  litigant  in  seeking 
reconsideration  of  a  magistrate's 
order,  it  would  normally  be  by 
motion  duly  served,  filed,  and 
noticed. 

No  fixed  time  is  specified  in  the 
statute  within  which  a  party  must 
seek  review  of  a  magistrate's  order, 
because  the  timeliness  of  a  request 
will  depend  to  a  large  extent  on: 
(1)the  nature  of  nondispositive 
pretrial  matter  determined  by  the 
magistrate;  and  (2)  the  pretrial 
posture  of  the  litigation.  These 
issues  as  to  the  method  and  the 
procedures  for  seeking  review  of  a 
magistrate's  determination  would 
appear  to  be  left  by  the  statute  to 
resolution  in  local  rules  of  court. 

The  statute,  however,  does 
provide  a  specific  standard  of 
review  for  a  judge— the  traditional 
"clearly  erroneous"  appellate  test. 
The  express  Congressional  intent  is 
that  a  matter  which  has  been  heard 
and  determined  by  a  magistrate 
need  not  in  every  instance  be 
reviewed  by  a  judge.  If,  however, 
a  party  specifically  requests 
reconsideration— based  on  a  show- 
ing that  the  magistrate's  order  is 
clearly  erroneous  or  contrary  to 
iaw — the  judge  must  reconsider  the 
matter. 

The  judge,  of  course,  has  the 
inherent  power  to  rehear  or 
reconsider  any  matter  sua  sponte. 
Preliminary  rulings  during  the 
pretrial  state  of  a  case,  moreover, 
are  often  subject  to  review  and 
change  in  the  interest  of  justice  as 
the  case  develops.  Accordingly,  the 
judge  may  issue  rulings  at  a  later 
stage  which  supersede  those  of  the 
magistrate  if  conditions  warrant. 

28  U.S.C.  §636(b)(1)(B)  Dispositive 
Matters  and  Prisoner  Cases 

The  following  duties  may  be  as- 
signed to  a  magistrate  for  review,  to 
conduct  necessary  evidentiary  and 
other  hearings  or  oral  argument, 
and  submit  a  report  and  recommen- 
dations to  a  district  judge. 


Criminal  Proceedings 

•  Motions  to  dismiss  or  quash  an 
indictment  or  information  made 
by  the  defendant. 

•  Motions  to  suppress  evidence. 

•  Applications  to  revoke  probation 
(including  the  conduct  of  the 
"final"  probation  revocation 
hearing). 

Civil  Proceedings 

•  Motions  for  injunctive  relief 
(temporary  restraining  orders 
and  preliminary  injunctions). 

•  Motions  to  dismiss  for  failure  to 
state  a  claim  upon  which  relief 
may  be  granted. 

•  Motions  to  involuntarily  dismiss 
an  action  (and  the  review  of 
default  judgments). 

•  Motions  to  dismiss  or  to  permit 
the  maintenance  of  a  class 
action. 

•  Motions  for  judgment  on  the 
pleadings  or  for  summary  judg- 
ment. 

Judicial  Review  of 
Administrative  Proceedings 

A  magistrate  may  be  delegated  to 
review  the  administrative  record 
and  the  pleadings,  conduct  any 
pretrial  proceedings  that  may  be 
called  for,  hear  any  oral  argument 
that  may  be  necessary,  and  submit 
a  report  and  recommended  disposi- 
tion of  the  case  to  the  district  judge 
in  the  following  types  of  cases: 

•  Decisions  regarding  the  granting 
of  benefits  to  claimants  under  the 
Social  Security  Act,  the  "Black 
Lung"  benefits  laws,  and  related 
statutes.  [(This  duty  was  ex- 
pressly approved  by  the  Supreme 
Court  under  the  old  statute  in 
Mathews  v.  Secretary  of  H.E.W., 
423  U.S.  261  (1976).] 

•  The  administrative  award  or 
denial  of  licenses  or  similar 
privileges. 

•  The  adjudication  by  the  Civil 
Service  Commission  of  adverse 
employee  actions,  retirement 
eligibility  and  benefits  questions, 
and  the  rights  of  employees  in 
such  situations  as  reductions  in 
force. 

Prisoner  Petitions 

Conduct  of  evidentiary  and  other 
hearings  on  habeas  corpus,  2255, 
civil    rights,    and    other    prisoner 


petitions  may  be  handled  by  magis- 
trates. 

In  a  prisoner  case  a  magistrate 
may  be  assigned  by  the  court  to 
Derform  the  following  functions: 
»  Review  of  habeas  corpus  peti- 
tions   filed    by    state    prisoners 
under    28    U.S.C.    §    2254,    the 
issuance  of  orders  to  show  cause 
and   other   necessary   orders  or 
writs  to  obtain  a  complete  record, 
and  the  preparation  of  a  report 
and   recommendation  as  to  the 
appropriate    disposition    of    the 
petition.  [The  issuance  of  pretrial 
procedural     orders     would     fall 
within  the  magistrate's  authority 
to  "hear  and  determine"  matters 
under    section    636(b)(1)(A) 
above]. 
1  Review  of  habeas  corpus  peti- 
tions filed  by  federal  prisoners  for 
the   correction    or   reduction   of 
sentences    under    28    U.S.C.    § 
2255,  and  the  preparation  of  a 
report   and   recommendation   to 
the    district    judge    as    to    the 
disposition     of     the     case.     [A 
petition    of    a    federal    prisoner 
under    Rule    34,    Fed.R.Crim.P., 
should  not  normally  be  referred 
to    a     magistrate,     however,     if 
resolution  of  the  issues  requires 
knowledge  of  the  original  trial 
proceedings   or   might  result  in 
overruling  a  prior  determination 
of  a  district  judge.] 
Review  of  prisoner  suits  for  the 
deprivation  of  civil  rights  under 
42    U.S.C.    §    1983,    hearing    of 
motions,  and  the  preparation  of  a 
report  and  recommendations  to 
the  district  judge. 
Taking  on-site  depositions,  gath- 
ering evidence,  conducting  pre- 
trial    conferences,     or     serving 
as   a   mediator   at   the    holding 
facility  in  connection  with  civil 
rights   suits   filed    by    prisoners 
contesting  conditions  of  confine- 
ment under  42  U.S.C.  §  1983. 
Conduct  of  periodic  reviews  of 
proceedings     to     insure     com- 
pliance with  previous  orders  of 
the  court  regarding  conditions  of 
confinement. 

Review  of  prisoner  correspond- 
ence. 

Conduct  of  an  evidentiary  hear- 
ing, or  any  other  hearing,  in  a 


prisoner  case  in  which  the 
petitioner  seeks  post-trial  relief 
or  challenges  conditions  of 
confinement. 

The  statute  supersedes  the 
decision  of  the  Supreme  Court  in 
Wingo  v.  Wedding,  418  U.S.  461 
(1974).  The  authority  of  the 
magistrate  under  subparagraph 
(b)(1)(B)  is  by  Congressional 
design  more  than  the  mere  au- 
thority to  make  a  "preliminary 
review."  It  is  the  power  to  conduct 
hearings  and  to  receive  evidence 
relevant  to  the  issues  involved  in 
these  cases.  [The  new  Rule 
governing  2254  and  2255  cases 
track  the  language  of  the  revised 
section  636(b).] 

28  U.S.C.  §  636(b)(2)-Special 

Master  References  and  Trials 

By  Consent 

The  third  category  of  a  magis- 
trate's   "additional    duties"    is   set 


forth  in  subsection  636(b)(2),  which 
authorizes  appointment  as  a  special 
master  under  Rule  53  of  the  Federal 
Rules  of  Civil  Procedure.  If  the 
parties  consent  to  the  reference, 
the  requirement  of  a  showing  of 
"exceptional"  conditions  under 
Rule  53  of  the  Federal  Rules  of  Civil 
Procedure  becomes  inapplicable. 
Under  Rule  53(e)(4),  moreover,  the 
parties  may  stipulate  that  the 
magistrate's  findings  of  fact  shall  be 
final  and  that  only  questions  of  law 
may  thereafter  be  considered. 

28  U.S.C.  §  636(b)(3)— 
Miscellaneous  Additional  Rules 

Under  subsection  636(b)(3)  the 
district  courts  may  "continue 
innovative  experiments"  in  the 
assignment  of  duties  to  magistrates 
which  may  not  necessarily  be 
included  in  the  broad  category  of 
"pretrial  matters"  under  subsection 
636(b)(1).  Hi 


CIRCUIT  JUDGES  HOLD  CONFERENCE 


A  conference  for  judges  of  the 
United  States  Courts  of  Appeals 
was  held  last  month,  one  of  the 
most  successful  of  several  which 
have  been  conducted  by  the  Feder- 
al Judicial  Center.  All  but  one  of  the 
Circuit  Chief  Judges  was  in  atten- 
dance, as  were  26  other  Circuit 
Judges. 

A  capable  Planning  Committee, 
which  worked  under  the  Chairman- 
ship of  Judge  Ruggero  J.  Aldisert 
(CA-3)  deserves  credit  for  the 
high  quality  of  the  program  and  the 
overall  approval  of  the  con- 
ferees. In  addition  to  Federal 
Judicial  Center  Director  Walter  E. 
Hoffman,  other  members  of  the 
committee  were:  Judge  Griffin  B. 
Bell  (CA-5,  now  resigned),  Judge 
Edward  D.  Re  (U.S.  Customs 
Court),  and  Professor  Maurice 
Rosenberg  (Columbia  Law  School). 
An  equal  amount  of  credit  is 
due  to  a  distinguished  faculty, 
nearly  all  of  whom  attended  at  a 
personal  sacrifice  of  time.  Profes- 
sors who  interrupted  their  teach- 
ing schedules  to  participate  were: 
Paul  M.  Bator  (Harvard),  Kenneth 
Culp  Davis  (San  Diego),  Robert  E. 


Keeton  (Harvard),  James  C.  Kirby, 
(N.Y.U.),  Paul  J.  Mishkin  (Univer- 
sity of  California),  Charles  Alan 
Wright  (Texas),  Bernard  J.  Ward 
(Texas),  and  E.  Donald  Shapiro 
(New  York  Law  School). 

The  programs  for  the  Circuit 
Conferences  differ  somewhat  from 
those  for  the  district  judges  in  that 
their  discussions  include  more 
substantive  law. 

In  commenting  on  the  program, 
Judge  Aldisert  said  that  they 
generally  emphasized  the  "nuts  and 
bolts  of  judging"  and  beamed  the 
discussions  to  the  role  of  the  judge 
as  a  lawmaker.  Specific  questions 
addressed  were:  What  is  prece- 
dent? What  is  "doctrinaire"?  In 
approaching  the  review  function, 
how  does  a  judge  determine  what  is 
reversible  trial  error,  and  what  is 
harmless  error? 

To  deal  with  the  subject  of 
opinion  writing,  a  panel  discussion 
was  held  which  took  up  the  matter 
of  selecting,  interpreting  and 
applying  the  federal  precept,  and 
including  sociological  jurispru- 
dence. f|[j 
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(TRAINING  from  page  1) 

tailored  specifically  to  their  profes- 
sional needs,  probation  officers  will 
receive  a  Master  of  Arts  degree. 

The  courses  offered  are  interdis- 
ciplinary in  nature  and  include  such 
areas  as  sociology,  law,  social 
work,  psychology  and  manage- 
ment. 

Course  content  will  be  devoted  to 
issues  regarding  probation  and 
parole  theory  and  practice,  the 
legal  aspects  of  corrections,  the 
analysis  of  the  Federal  Criminal 
Justice  System,  social  theory, 
personality  development  and  de- 
viant behavior,  caseload  manage- 
ment and  supervision,  rural-urban 
and  minority  group  aspects  of 
crime,  the  special  problems  of 
organized  and  white  collar  crime, 
problems  of  sentencing  and  the  law 
of  evidence. 

The  program  leads  to  a  36-credit 
degree  in  sociology.  Twelve  credits 
will  be  given  per  year  in  two 
semesters,  with  two  three-credit 
courses  given  in  each  semester.  An 
intensive  14  week  semester  format 
will  precede  a  one-week  classroom 
instruction  period. 

Anyone  holding  a  Bachelor's 
Degree  from  a  recognized  institu- 
tion is  eligible  to  apply  and  will  be 
considered  for  the  program. 

The  program  is  basically 
one  combining  corresondence 
courses  followed  by  a  one-week 
period  during  which  students  will 
meet  with  Fordham  professors  at  a 
regional  training  center  for  in- 
tensive study  followed  by  an 
examination  in  the  subject  which 
they  have  been  studying. 

It  is  important  to  note  that 
students  must  pay  their  own  tuition, 
which  is  estimated  at  approximately 
$1 ,000  per  year  and  that  the  Federal 
Judicial  Center  will  pay  the  per 
diem  and  travel  expenses  for  the 
intensive  one-week  sessions  with 
the  professor. 

For  additional  information  con- 
tact Fordham  University  at  (212) 
933-2233,  Ext.  510  or  write  the 
Graduate  Training  Program  for 
United  States  Probation  Officers, 
Department  of  Sociology  and 
Anthropology,  Fordham  University, 
Bronx,  N.Y.  10458. 


Probation  officers  wishing  to 
discuss  the  program  in  detail 
contact  James  F.  Haran,  Chief 
United  States  Probation  Officer, 
Eastern  District  of  New  York,  304 
United  States  Court  House,  Brook- 
lyn, New  York  1 1 201 .  Tel.  (21 2)  875- 
8044.  IT! 


SENATE  COMMITTEE  RELEASES 

SURVEILLANCE      TECHNOLOGY 

REPORT 

The  Senate  Judiciary  Subcom- 
mittee on  Constitutional  Rights 
recently  released  its  1,000-page 
report  on  surveillance  technology. 

In  releasing  the  report,  Senator 
John  V.  Tunney,  Chairman  of  the 
Subcommittee,  said  that  the  re- 
port's documentation  of  the  exist- 
ence of  a  surveillance  technology 
industry  will  force  both  the 
Congress  and  the  Executive  Branch 
to  establish,  as  soon  as  possible, 
the  institutions  necessary  to 
monitor  and  patrol  the  proliferation 
of  surveillance  technology. 

[Copies  will  not  be  available  until 
early  December.] 

Here  are  some  of  the  key  findings 
of  the  report: 

•  There  is  indeed  a  surveillance 
technology  industry. 

•  The  industry  is  largely  unregulat- 
ed and  unscrutinized  and,  as  a 
result,  poses  a  serious  threat  to 
the  privacy,  liberty  and  security 
of  every  American.  j|[j 


SUPREME    COURT    DECLINES 

REVIEW  OF  UNPUBLISHED 

OPINIONS  ISSUE 

The  Supreme  Court  on  Novem- 
ber 1  declined  to  review  a  case 
which  had  at  issue  the  question  of 
whether  unpublished  opinions  may 
be  cited  by  counsel  in  the  Seventh 
Circuit. 

The  issue  arose  in  the  case  of  Do- 
Right  Auto  Sales,  et  a/,  v.  U.S.  Court 
of  Appeals  for  the  Seventh  Circuit, 
and  involved  the  Seventh  Circuit's 
Local  Rule  28  which  prohibits  the 
citation   of  unpublished  opinions. 
Rule  28   was   an   attempt   by  the 
Seventh    Circuit    to    cut    down 
increasingly    heavy    caseloads. 
Several  other  Circuits  throughout 
the  country  have  similar  Rules.  The 
Rule  helps  speed  the  disposition  ol 
cases  and  is  used  mainly  when  z 
formalized,     published    opinior 
would  not  have  precedential  value 
or  when  publication  would  serve  n( 
useful    purpose   generally— to  th< 
legal  profession  or  the  litigants. 

Counsel  throughout  the  lega 
community  have  been  in  disagree 
ment  on  this  matter,  and  member 
of  study  groups,  including  th 
Advisory  Council  for  Appellat 
Justice  and  the  ABA  Commissio 
on  Standards  for  Judicial  Adminis 
tration,  have  not  been  totally  un 
fied  on  the  citability  issue. 

[For  previous  story  on  th 
subject  see  The  Third  Branch,  vol. 
No.  7,  July,  1976,  p.  9]    flfj 


PROVING  FEDERAL  CRIMES 

The  Department  of  Justice  hand- 
book, "Proving  Federal  Crimes," 
revised  in  April  1976,  can  now  be 
made  available  to  those  judges  and 
officers  of  the  federal  judiciary 
desiring  to  have  a  copy.  The 
document,  however,  continues  to 
be  restricted  to  official  use. 

A  reprinting  will  be  ordered  in 
January  based  upon  requests 
received.  A  requisition  should  be 
submitted  to  the  Administrative 
Office  by  December  31 , 1 976  by  any 
judge  or  officer  desiring  a  copy  of 
this  publication.  |jf| 


DATE  EXTENDED  ON  COMPLEX 
LITIGATION  MANUAL  DRAFT 

The  date  for  the  submission  of 
comments  on  the  tentative  draft  of  the 
fourth  revision  of  the  Manual  for 
Complex  Litigation  has  been  ex- 
tended to  December  15  [See  article  in 
the  October  issue  The  Third  Branch, 
pg.  6].  National  hearings  on  the 
revisions  to  the  manual  will  be  held  at 
times  and  places  to  be  announced 
later.  Testimony  will  be  received  from 
all  counsel  who  have  timely  filed 
written  suggestions  concerning  the 
revision  of  the  manual.  For  further 
information  contact  Multidistrict 
Litigation  Panel,  1030  Executive 
Building,  Washington,  DC  20005. 


Collins  T.  Fitzpatrick 


SEVENTH  CIRCUIT  APPOINTS 
CIRCUIT  EXECUTIVE 

Collins  T.  Fitzpatrick  was  ap- 
>ointed  Circuit  Executive  for  the 
Seventh  Circuit  September  16.  Until 
his  date  the  Seventh  Circuit 
udges  had  not  had  a  Circuit 
Executive. 

Just  thirty-three  years  of  age,  he 
5  the  youngest  of  the  ten  Circuit 
Executives  who  serve  in  the  Federal 
udicial  System. 

Mr.  Fitzpatrick  is  no  stranger  to 
ie  Seventh  Circuit.  He  clerked  for 
le  late  Circuit  Judge  Roger  J. 
Hey,  was  Administrative  Assistant 
)  Judge  Luther  M.  Swygert  when 
le  Judge  was  Chief  of  the  Seventh, 
as  appointed  a  supervisory  clerk 
i  1975,  and  just  prior  to  his 
ppointment  as  a  Circuit  Executive, 
e  was  serving  as  a  Senior  Law 
lerk. 

Mr.  Fitzpatrick  is  a  graduate  of 
larquette  University,  receiving  his 

B.  degree  there  in  1966.  He 
iceived  his  J.D.  degree  from 
arvard  in  1969  and  earned  a  Mas- 
>rs  in  Political  Science  at  the  Uni- 
Jrsity  of  Illinois  in  1971.  jjfj 
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I  any  individual  (generally  the 
ixpayer  under  investigation) 
entified  in  such  summons,  notice 
lall  be  given  to  the  taxpayer  in 
ost  situations. 

At  that  point  the  taxpayer  has  the 
9ht  to  intervene  in  any  enforce- 


ment proceeding  and  also  the  right 
to  stay  compliance  with  the 
summons  by  the  "third-party 
recordkeeper"  by  giving  a  written 
notice  to  him  not  to  comply, 
sending  a  copy  by  registered  or 
certified  mail  to  such  person  and  to 
such  office  as  the  Treasury 
Secretary  may  direct.  On  the  giving 
of  such  notice  the  Government  may 
not  examine  the  records  required  to 
be  produced  pursuant  to  that 
subject  prior  to  obtaining  an  order 
of  authorization  from  the  district 
court. 

There  is,  however,  an  additional 
requirement  in  the  case  of  a  "John 
Doe"  summons.  Such  summons 
which  does  not  identify  the  liable 
taxpayer  may  be  served  only  after 
an  ex  parte  court  proceeding  in 
which  IRS  establishes  that: 

"(1)  the  summons  relates  to  the 
investigation  of  a  particular  person 
or  ascertainable  group  or  class  of 
persons, 

"(2)  there  is  a  reasonable  basis 
for  believing  that  such  person  or 
group  or  class  of  persons  may  fail 
or  may  have  failed  to  comply  with 
any  provision  of  any  internal 
revenue  law,  and 

"(3)  the  information  sought  to  be 
obtained  from  the  examination  of 
the  records  (and  the  identity  of  the 
person  or  persons  with  respect  to 
whose  liability  the  summons  is 
issued)  is  not  readily  available  from 
other  sources." 

All  these  proceedings  "take 
precedence  on  the  docket  over  all 
cases  and  shall  be  assigned  for 
hearing  and  decided  at  the  earliest 
practicable  date." 

The  Internal  Revenue  Service 
estimates  that  yearly,  approxi- 
mately 38,400  summonses  are 
potentially  subject  to  the  require- 
ments of  the  new  26  U.S.C.  §7609. 

AN  ANALYSIS  OF  THE 

CIVIL  RIGHTS  ATTORNEYS'  FEES 

AWARDS  ACT  OF  1976 

A  major  innovation  in  the  judicial 
process  is  Public  Law  94-499  which 
allows  the  award  of  attorneys'  fees 
to  be  paid  to  the  prevailing  party,  by 
the  losing  party,  at  the  discretion  of 
the  judicial  officer,  in  civil  rights 


cases  and  in  tax  cases  brought  by 
the  IRS  where  the  existence  of  a  tax 
liability  on  the  part  of  the  defendant 
is  found  to  be  without  merit. 

With  respect  to  civil  rights  cases 
the  Act  simply  extends  to  other  civil 
rights  cases  the  discretionary 
award  already  in  effect  with  respect 
to  Titles  II  and  VII  of  the  1964 
Civil  Rights  Act  and  Section  402  of 
the  1975  Voting  Rights  Act  Amend- 
ments. 

The  purpose  of  the  law  as 
explained  in  the  Senate  Report  (94- 
1011)  is  to  remedy  anomalous  gaps 
in  the  law  as  discussed  in  Alyeska 
Pipeline  Service  Co.  v.  Wilderness 
Society,  421  U.S.  240  (1975), 
extending  the  law,  in  addition,  to 
prevailing  parties  in  suits  under  42 
U.S.C.  §§1981-1985;  20  U.S.C.  § 
1681;  and  42  U.S.C.  §2000d,  and  to 
successful  tax  defendants. 

In  awarding  attorneys'  fees  as 
"costs"  in  civil  rights  cases,  the 
prevailing  party  can  be  either  the 
plaintiff  or  defendant.  As  explained 
in  Newman  v.  Piggie  Park  Enter- 
prises, Inc.,  390  U.S.  400,  402 
(1968),  the  emphasis  will  be  on 
reimbursement  to  private  parties 
bringing  the  suit. 

The  Senate  Report,  however, 
notes  that  costs  could  also  be 
assessed  against  the  petitioners  in 
"bad  faith"  situations  or  when  the 
suit  is  "frivolous,  vexatious,  or 
brought  for  harassment  purposes." 
The  Senate  Report  also  points 
out  that  counsel  fees  under  the  Act 
may  be  awarded  pendente  lite, 
citing  Bradley  v.  School  Board  of 
the  City  of  Richmond,  416  U.S.  696 
(1974),  and  that  such  an  award  is 
particularly  appropriate  where  a 
party  has  prevailed  on  an  important 
matter  in  the  course  of  litigation, 
even  when  he  ultimately  does  not 
previal  on  all  issues. 

The  report  further  points  out  that 
a  party  may  be  considered  to  have 
prevailed  for  award  of  counsel  fees 
even  when  he  vindicates  rights 
through  a  consent  judgment  or 
without  formally  obtaining  relief. 

The  Senate  Report  explains  that 
the  attorneys'  fees,  like  other  items 
of  cost,  will  be  collected  either 
directly   from    the   official,    in    his 

(See  FEES  page  6) 
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official  capacity,  from  funds  of  his 
agency  or  under  his  control,  or 
from  the  state  or  local  government 
(whether  or  not  the  agency  or 
government  is  a  named  party). 

The  amount  of  fees,  it  explains, 
should  not  be  reduced  because  the 
rights  involved  are  nonpecuniary  in 
nature.  The  fees  should  be  ade- 
quate to  attract  competent  counsel, 
but  not  to  produce  "windfalls"  to 
attorneys. 

The  Report  continues,  "In  com- 
puting the  fee,  counsel  for  prevail- 
ing parties  should  be  paid,  as  is 
traditional  with  attorneys  compen- 
sated by  a  fee-paying  client,  'for  all 
time  reasonably  expended  on  a 
matter"  citing  among  other  cases 
Stanford  Daily  v.  Zurchar,  64  F.R.D. 
680,  684  (N.D.  Cal.  1974). 

Senator  John  V.  Tunney,  the 
author  of  the  bill,  told  the  Senate 
that  the  12  factors  to  be  considered 
in  computing  fees  should  be  those 
set  forth  in  Johnson  v.  Georgia 
Highway  Express,  Inc.,  488  F.2d  714 
(5th  Cir.  1974).  jlli 


JUSTICE  DEPARTMENT 

PUBLISHES  PUBLIC 

DEFENDER  MANUALS 

The  Law  Enforcement  Assis- 
tance Administration  has 
published  two  manuals  de- 
signed to  help  criminal  justice 
experts  evaluate  the  effective- 
ness of  public  defender 
systems,  either  by  an  inde- 
pendent team  or  through  in- 
house  evaluations. 

The  two  manuals,  "Evalua- 
tion Design  of  the  Offices  of 
the  Public  Defender"  and  "The 
Self  Evaluation  Manual  for  the 
Offices  of  the  Public  Defender" 
were  developed  by  the  Nation- 
al Legal  Aid  and  Defender 
Association  under  an  LEAA 
grant. 

Copies  of  the  manuals  can 
be  obtained  by  contacting  the 
National  Legal  Aid  and  Defen- 
der Association,  American  Bar 
Center,  1155  East  60th  Street, 
Chicago,  Illinois  60637. 
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CREDIT  FOR 
FOREIGN  CUSTODY 

The  General  Counsel  of  the 
Administrative  Office  of  the  United 
States  Courts  has  received  the 
following  communication  from 
Acting  Chief,  William  S.  Lynch, 
Narcotic  and  Dangerous  Drug 
Section,  Criminal  Division,  Depart- 
ment of  Justice: 

"The  Bureau  of  Prisons  has 
informed  us  that  it  has  a  policy  of 
granting  sentence  credits  under  18 
U.S.C.  3568  for  time  spent  by 
federal  offenders  in  foreign  custody 
while  awaiting  extradition  to  the 
United  States  for  trial  on  federal 
criminal  charges.  This  policy 
applies,  inter  alia,  to  major  narcotic 
traffickers  who  are  detained  in 
foreign  countries  pending  extradi- 
tion to  the  United  States. 

"The  policy  can  have  a  significant 
impact  on  the  actual  amount  of  time 
convicted  felons  serve  in  prison 
under  sentences  imposed  on  them. 
To  illustrate,  several  months  ago  a 
narcotic  trafficker  who  was  extra- 
dited from  Switzerland  and  subse- 
quently given  a  nine-year  prison 
term  was  allowed  three  years  credit 
toward  that  term  by  the  Bureau  of 
Prisons  as  a  result  of  his  having 
spent  three  years  in  a  Swiss  jail 
awaiting  extradition. 

"In  determining  when  an  offender 
has  come  within  the  custody  of 
foreign  officials,  the  Bureau  of 
Prisons  applies  the  same  standards 
used  in  domestic  cases.  In  other 
words,  the  Bureau  allows  sentence 
credits  in  the  same  manner  as  it 
allows  credits  to  federal  offenders 
who  are  detained  in  local  (state  and 
county)  jails  awaiting  trial  on 
federal  charges.  Thus,  'custody' 
begins  as  of  the  moment  the 
offender  is  arrested  and  physically 
incarcerated.  Custody  continues  as 
long  as  the  offender  remains  in  jail. 
Any  part  of  a  day  spent  in  jail  is 
equivalent  to  a  full  day  for  credit 
purposes. 


"The  Bureau  of  Prisons  advised 
that  it  is  not  certain  whether  federal 
judges  are  aware  of  its  policy  of 
allowing  foreign  jail  credits.  Fearing 
that  many  judges  may  not  be  aware 
of  that  policy,  we  decided  to  bring 
the  matter  to  your  attention.  If 
federal  judges  are  not  familiar  with 
the  policy,  we  would  appreciate 
your  taking  the  necessary  action  to 
bring  it  to  their  attention.  We 
ourselves  are  bringing  the  policy  to 
the  attention  of  United  States 
Attorneys."    l¥l 
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•  The  Class  Action  as  an  Anti- 
trust Enforcement  Device:  the 
Chicago  Experience  (I).  Benjamir 
S.  DuVal,  Jr.  1976  A.B.F.  Research 
J.  1021-1106. 

•  Federal  Habeas  Corpus  ir 
State  Guilty  Pleas.  Arthur  N.  Bis 
hop.  71  F.R.D.  235-333  (Oct.  1976) 

•  Organizations,  Decisions  an< 
Courts.  Lawrence  B.  Mohr.  10  Lav 
&  Society  Rev.  621-42  (Summe 
1976). 

•  Role  of  Videotape  in  the  Crim 
inal  Court.  X  Suffolk  L.  Rev.  1065 
1140  (Summer  1976). 

•  State  Court  Administrators 
Qualifications  and  Responsibilities 
Rachel  N.  Doan  and  Robert  / 
Shapiro.  American  Judicatur 
Society,  1976. 

•  What  I  Expect  of  a  Trial  Judgi 
Seth  M.  Hufstedler/What  I  Expect  < 
a  Trial  Lawyer.  Shirley  Hufstedler. 
Barrister  36-9+  (Fall  1976).  lYl 


Published  monthly  by  the  Administra- 
tive Office  of  the  U.  S.  Courts  and  the 
Federal  Judicial  Center.  Inquiries  or 
changes  of  address  should  be  directed  to: 
1520  H  Street,  N.W.,  Washington,  D.C. 
20005. 

Co-editors: 

Alice  L.  O'Donnell,  Director,  Division  of 
Inter-Judicial     Affairs    and    Information 
Services,    Federal    Judicial    Center 
William     E.     Foley,     Deputy     Director, 
Administrative     Office,     U.     S.     Courts 
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Appointments 

Sidney  M.  Aronovitz,  U.S.  District 

Judge,  S.D.FIa.,  Oct.  8 
W.    Eugene    Davis,    U.S.    District 

Judge,  W.D.La.,  Oct.  25 
Peter  T.  Fay,  U.S.  Circuit  Judge, 

5th  Cir.,  Oct.  8 
Glen  M.  Williams,  U.S.  District 

Judge,  W.D.Va.,  Oct.  12 


Elevation 

Anthony    A.    Alaimo,    Chief 
Judge,  U.S.  District  Court,  S.D. 
Ga.,  Nov.  1 


calendar 


Nov.  29-Dec.  1  Seminar  for  Staff 
Attorneys,  Washington,  D.C. 

Dec.  7-10  Seminar  for  Crisis 
Intervention  for  U.S.  Probation 
Officers,  Washington,  D.C. 

Dec.  9-10  Judicial  Conference 
Committee  on  Rules  of  Admis- 
sion to  Practice  in  the  Federal 
Courts,  San  Antonio,  TX 

Dec.  15-17  Seminar  for  Bank- 
ruptcy Judges,  Ft.  Lauderdale, 
FL 

Jan.  6  Judicial  Conference  Com- 
mittee on  Supporting  Personnel, 
Washington,  D.C. 


Jan.  24-25  Judicial  Conference 
Jury  Committee,  Sea  Island,  GA 

Jan.  31-Feb.  1  Judicial  Confer- 
ence Committee  on  Court  Ad- 
ministration, Key  Biscayne,  FL 

Feb.  2-4  Judicial  Conference  Re- 
view Committee,  Key  Biscayne, 
FL 

Feb.  3-4  Judicial  Conference  Ad- 
visory Committee  on  Judicial 
Activities,  Key  Biscayne,  FL 

Feb.  5  Judicial  Conference  Joint 
Committee  on  Code  of  Judicial 
Conduct,  Key  Biscayne,  FL 

Feb.  7-9  Workshop  for  District 
Court  Judges  (CA-10),  Seattle, 
WN 

Feb.  14-18  Advanced  Seminar  for 
Probation  Officers,  San  Diego, 
CA 


CIRCUIT  CONFERENCES— 1977 


Circuit 


Date 


Location 


D.C. 

First 

Second 

Third 

Fourth 

Fifth 

Sixth 

Seventh 

Eighth 

Ninth 

Tenth 


May  22-24 
Not  yet  set 
Not  yet  set 
September  18-21 
June  23-25 
May  1-5 
May  11-14 
May  9-11 
June  29-July  2 
June  11-16 
July  13-17 


Hershey,  Pennsylvania 

Not  yet  set 

Not  yet  set 

Tamiment,  Pennsylvania 

Hot  Springs,  Virginia 

Birmingham,  Alabama 

Louisville,  Kentucky 

Chicago,  Illinois 

Kansas  City,  Missouri 

Kauai,  Hawaii 

Salt  Lake  City,  Utah 
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CIRCUIT  COURT  RULES 
ON  EXHIBIT  ACCESS 

On  October  26th  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  handed  down  an  opinion  in  the  Watergate  Tapes  case,  finding  a 
common  law  right  in  television  and  radio  systems  and  a  phonograph  record 
company  to  inspect  and  copy  the  Watergate  tapes  admitted  as  exhibits  in 
the  underlying  criminal  case  against  the  Watergate  principals. 

The  Court  based  its  opinion  on  the  common  law  right  to  inspect  public 
records,  bypassed  various  constitutional  arguments  raised  in  the  matter, 
and  rejected  arguments  of  ex-President  Nixon  that  disclosure  would  violate 
the  privilege  of  confidentiality  for  presidential  communications  and  would 
invade  his  and  others  right  of  privacy. 

The  Court  distinguished  between        policy  determination;  and,   in  any 


"judicial  records"  and  "private 
property  temporarily  in  the  custody 
of  the  clerk  until  the  case  in  which 
the  exhibits  are  introduced  is 
concluded,"  noting  that  these  tapes 
are  exhibits  in  the  case  and  thus 
part  of  the  record  on  appeal,  citing 
as  authority  F.R.  App.  P.  10(a) 
(which  makes  exhibits  part  of  the 
record  on  appeal)  and  the  Manual 
for  the  Clerks  of  the  United  States 
District  Courts  (which  at  §§201.1 
and  201.2  classifies  exhibits  as 
'auxiliary  case  records"). 

The  Court  noted  that  while 
axhibits  in  special  cases  (e.g. 
nomographic  movies  and  tapes  of 
wiretapped  conversations)  could 
arguably  be  removed  from  public 
nspection,  such  possible  excep- 
ions  would  not  justify  a  total  ban 
)n  inspection  in  other  situations. 

The  Court  also  noted  that  while 
courts  have  always  asserted  the 
)ower  to  seal  their  records  when 
teemed  necessary,  subject  to 
appellate  review  for  abuse,  that 
discretion  does  not  give  a  court  an 
mbridled  right  to  do  so  simply  as  a 


event,  the  Court  questioned 
whether  that  power  extends  to 
transcripts  or  exhibits  already 
displayed  in  open  court.  ("It 
suffices  to  note  that  once  an  exhibit 
is  publicly  displayed,  the  interests 
in  subsequently  denying  access  to 
it  necessarily  will  be  diminished.") 

Rejected  by  the  Court  was  the 
argument  that  the  chance  of 
prejudice  to  a  retrial  of  the  case 
justifies  restriction  against  duplica- 
tion, noting  that  risk  of  possible 
prejudice  to  a  "hypothetical" 
second  trial  is  always  present  in  any 
case  and  there  would  always  be  a 
possibility  that  by  appeal  or  by 
successful  collateral  attack  a  new 
trial  could  result.  In  any  event  the 
risk  is  not  sufficiently  grave  in  this 
case,  according  to  the  opinion, 
especially  since  the  transcripts 
have  already  been  widely  circu- 
lated. 

In  remanding  the  case  the  Court 

did  not  spell  out  how  the  sound 

qualities  of  the  tapes  (as  opposed 

to    a    transcription)    could    be 

(See  EXHIBITS,  page  2) 


ADMINISTRATIVE  OFFICE 

PUBLISHES  JUROR  UTILIZATION 

STATISTICS 

The  Administrative  Office  of  the 
United  States  Courts  this  month 
issued  its  sixth  report  on  Juror 
Utilization  in  the  United  States 
District  Courts. 

Director  Rowland  F.  Kirks  said  in 
the  foreword  to  the  report  that,  "It  is 
hoped  that  the  presentation  of 
information  on  the  entire  jury 
program  will  prove  useful  to  the 
federal  judiciary  and  all  those 
taking  an  interest  in  the  improve- 
ment of  juror  service  and  the 
utilization  of  those  citizens  report- 
ing for  jury  duty." 

Grand  Jury 

Two  full  years  of  data  collection 
have  provided  the  Administrative 
Office  with  a  substantial  overview 
of  the  activities  of  Federal  Grand 
Juries  as  well  as  information 
regarding  the  utilization  of  Grand 
Juries  in  the  system. 

During  the  Fiscal  Years  1975  and 
1976  the  total  number  of  Grand 
Juries  in  existence  increased  by  6 
percent  from  570  to  604.  The 
number  of  sessions  convened  by 
Grand  Juries  rose  7.1  percent — 
8,404  sessions  convened  in  1976 
compared  to  7,846  in  1975. 

The  number  of  jurors  involved  in 
these  convened  sessions  increased 
by  11,018  or  7.1  percent  while  the 
number  of  hours  in  session 
increased  by  8.1  percent  from 
41,421  hours  in  Fiscal  Year  1975  to 
44,765  hours  in  1976. 

These  increases  are  partially 
(See  JUROR,  page  6) 
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(EXHIBITS  from  page  1) 
released  but  noted  that  the 
principles  of  such  procedure  had 
been  set  forth  in  Judge  Gesell's 
initial  opinions  in  the  Court  below, 
i.e.,  distribution  should  be  prompt 
and  on  an  equal  basis  to  all  persons 
desiring  copies;  the  Court  cannot 
be  expected  to  assume  the  cost  of 
distribution,  nor  should  the  Court's 
time  or  personnel  be  unduly 
imposed  upon,  and  neither  the 
Court,  nor  any  agent  it  appoints, 
should  profit  from  the  public's 
exercise  of  its  common  law  right. 
Circuit  Judge  MacKinnon,  dis- 
senting, believed  that  reproduction 
of  tape  exhibits  should  await  appeal 
disposition.  He  found  a  difference 
between  access  to  physical  exhibits 
and  the  transcript  of  oral  testimony, 
noting  that  physical  exhibits  such 
as  the  tapes  are  the  personal 
property  of  the  owner  and  the  usual 
practice  is  to  return  them  to  their 
owners  when  the  case  is  finished. 
He  also  noted  as  a  further  reason 
for  restricting  access  pending  final 
judgment  that  tapes  are  subject  to 
alteration  and  erasure  which  would 
prejudice  any  retrial.  Ilfi 

FJC  SEMINAR 
HELD  FOR  STAFF  ATTORNEYS 

The  Federal  Judicial  Center  this 
month  held  its  first  seminar  for  staff 
attorneys  which  emphasized  review 
and  analysis  of  circuit  staff  attorney 
offices;  observations  of  a  circuit 
judge  regarding  staff  attorneys; 
uses  and  potential  uses  of  staff 
attorneys  in  appellate  courts; 
effective  utilization  of  resources; 
and  advanced  research,  reporting 
and  writing  techniques. 

In  addition  to  the  Chairman  of  the 
Seminar,  Judge  William  J.  Camp- 
bell, Center  Director  Walter  E. 
Hoffman,  Judge  Anthony  Kennedy 
(CA-9)  and  Circuit  Executive 
Emory  G.  Hatcher  participated. 

Professor  Daniel  J.  Meador  of  the 
University  of  Virginia  Law  School 
addressed  the  Staff  Attorneys  on 
uses  and  potential  uses  of  Staff 
Attorneys  in  appellate  courts; 
relationship  of  Staff  Attorneys  to 
abbreviated  processes;  screening 
before  and  after  briefing;  research 


Professor  Daniel  J.  Meador  of  the  University 
of  Virginia  School  of  Law,  right,  responds  to 
questions  from  Circuit  Staff  Attorneys  at 
recent  seminar.  Attorneys  are  from  left  to 
right:  Henry  Hoppe,  III,  Senior  Staff  Counsel 
(CA-5),  Richard  J.  Banta  (partially  hidden) 
Senior  Staff  Attorney  (CA-10),  Gerald 
Greiman,  Staff  Attorney  (CA-4),  Judge 
Anthony  M.  Kennedy  (center  background) 
(CA-9),  and  Kenneth  A.  Howe,  Senior  Staff 
Attorney  (CA-6) 


assistance;  memorandum  writing; 
conference  participation;  and  the 
delegation  of  problems. 

Professor  Paul  R.  Baier  of 
Louisiana  State  University  Law 
School  discussed  advanced  re- 
search, reporting  and  writing 
techniques;  computerized  re- 
search; staff  work  product;  input  to 
judgments;  and  writing.     Ill) 


JUDGES  ALDRICH,  JONES 

APPOINTED  TO  JUDICIAL 

CONFERENCE  COMMITTEES 

The  Chief  Justice  has  announced 
the  appointment  of  Judge  Bailey 
Aldrich  (CA-1)  as  Chairman  of  the 
Advisory  Committee  on  Appellate 
Rules.  The  Advisory  Committee 
studies  federal  appellate  court  rules 
and  makes  reports  to  the  Judicial 
Conference  Committee  on  Rules  of 
Practice  and  Procedure. 

Judge  Aldrich,  the  former  Chief 
Judge  of  the  First  Circuit,  has  been 
a  member  of  the  Advisory  Commit- 
tee since  November  6,  1973. 

Judge  Aldrich  fills  a  vacancy 
created  by  the  death  of  Judge 
William  Hastie  who  was  appointed 
Chairman  of  this  Committee  on 
October  1,  1973. 

The  Chief  Justice  announced 
also  the  designation  of  Chief 
Judge  William  B.  Jones  (Dist. 
D.C.)  as  Chairman  of  the  Judicial 
Conference  Advisory  Committee 
on  Judicial  Activities.  Judge 
Jones  succeeded  Judge  Elbert  P. 


Tuttle  (CA-5)  who  has  served  in 
that  capacity  for  the  last  seven 
years.  Judge  Tuttle  will  continue  as 
a  member  of  the  Committee.     Ilfjj 


STNE-FEDER4L 

MISSOURI,  OREGON  HOLD 

STATE-FEDERAL  JUDICIAL 

COUNCIL  MEETINGS 


Oregon.  The  chambers  of  Chie 
Judge  Robert  C.  Belloni  was  the 
site  for  the  most  recent  meeting  o 
the  Oregon  State-Federal  Judicia 
Council  meeting.  Council  member 
ship  consists  of  four  state  and  fou 
federal  judges.  Chief  Justice  Arn< 
H.  Denecke  of  the  Supreme  Cour 
of  Oregon  is  Chairman. 

Because  all  judges  of  this  stat 
have  a  concern  for  growini 
caseloads  in  their  courts,  mud 
time  was  devoted  to  an  exchange  c 
ideas  on  how  to  dispose  of  case 
expeditiously  and  efficiently.  Th 
discussion  included  the  topic  of  th 
effective  use  of  settlement  con 
ferences. 

Other  matters  discussed  at  th 
meeting  were:  Summary  judc 
ments,  an  exchange  of  availabl 
courthouse  facilities  when  emei 
gencies  arise;  courtroom  securit 
procedures;  and  an  exchange  c 
presentence  reports  on  crimirti 
defendants  who  have  charge 
pending  against  them  in  both  stat 
and  federal  courts. 

Missouri.  Another  meeting  of  th 
Missouri  State-Federal  Judici; 
Council  was  held  November  11  i 
Jefferson  City.  Chief  Justice  Robe 
E.  Seiler  of  the  Supreme  Court  < 
Missouri  and  Chief  Judge  Floyd  f 
Gibson  (CA-8),  the  two  rankin 
judges  in  the  state,  were  both 
attendance. 

An  agenda  encompassing 
number  of  matters  of  mutu 
concern  to  the  judges  include 
such  subjects  as:  Whether  commc 
standards  should  be  adopted 
assure  that  litigants  will  k 
represented  by  effective  couns* 
juror  utilization;  and  state  habei 
corpus  cases. 

Of    primary    concern    was    tl 
growing  number  of  habeas  corpi 


;  and  civil  rights  cases  being  filed  in 
,  the  federal  courts  by  prisoners  in 
the  state  penitentiary.  Chief  Justice 
Seiler  has  expressed  a  hope  that 
the  state  judges  can  in  some  way 
alleviate  the  caseloads  of  the 
federal  judges,  possibly  through 
state  administrative  procedures. 

It  is  expected  that  another 
meeting  will  be  called  by  the  Chief 
Justice  next  spring.     lYl 


"PARTNERS  IN  JUSTICE": 
LAW  DAY  THEME 

The  American  Bar  Association 
has  announced  that  the  1977  Law 
Day  observance  will  have  as  its 
theme  "Partners  in  Justice." 

This  theme  was  selected  in  the 
belief  that  the  public  does  not  have 
a  clear  understanding  as  to  the  role 
of  the  courts  in  this  country.  State 
and  local  bar  associations  will  be 
urged  to  emphasize  how  the  courts 
function— how  the  judicial  process 
works,  what  problems  face  the 
courts  today,  and  how  citizens  and 
institutions  can  help  support, 
strengthen  and  improve  the  system. 

Several  organizations  have  been 
invited  to  assist  bar  associations 
and  other  civic  groups  in  pre- 
senting Law  Day  programs  in- 
cluding the  Conference  of  Chief 
Justices  and  the  Judicial  Con- 
ference of  the  United  States. 

May  1,  1977  will  mark  the 
twentieth  year  that  the  ABA  has 
sponsored  Law  Day.  The  program 
was  started  by  ABA  President 
Charles  S.  Rhyne  in  1957  and  has 
aach  year  been  supported  by  a 
Residential  Proclamation  an- 
nouncing "Law  Day— U.S.A." 


Published  monthly  by  the  Administra- 
tive Office  of  the  U.  S.  Courts  and  the 
Federal  Judicial  Center,  inquiries  or 
changes  of  address  should  be  directed  to: 
1520  H  Street,  N.W.,  Washington,  D.C. 
20005. 

Co-editors: 

Alice  L.  O'Donneli,  Director,  Division  of 
Inter-Judicial  Affairs  and  Information 
Services,    Federal    Judicial    Center 

William  E.  Foley,  Deputy  Director, 
Administrative     Office,     U.     S.     Courts 


CENTER  HOLDS  WORKSHOP 

FOR  CLERKS  AND 

DEPUTY  CLERKS 

The  Federal  Judicial  Center  held 
a  three-day  workshop  for  clerks 
and  deputy  clerks  which  empha- 
sized the  General  Services  Ad- 
ministration, Standard  Level  User 
Charges,  Procurement,  and  Prop- 
erty Management  and  Records 
Storage. 

The  workshop,  which  was  held  in 
Salt  Lake  City,  focused  on  these 
objectives: 

•  To  provide  clerks  and  deputy 
clerks  with  review,  discussion, 
and  analysis  of  policies  and 
information  concerning  the  func- 
tions, responsibilities,  methodol- 
ogy of  operations,  and  con- 
straints governing  the  work  of 
those  sections,  branches,  and 
divisions  of  the  Administrative 
Office  dealing  with  the  General 
Services  Administration. 

•  To  furnish  clerks  and  deputy 
clerks  with  specific,  detailed 
information  on  the  procedures, 
standards,  methodology,  forms 
or  reports,  and  both  the  policies 
and  recommended  solutions 
available  when  problems  arise  in 
connection  with  space,  buildings, 
furniture,  equipment,  typewriters, 
copying  equipment,  cash  regis- 
ters, calculators,  filing  cabinets, 
motorized  file  equipment,  rec- 
ords storage,  law  books,  publica- 
tions, journals,  consumable 
supplies,  and  physical  security. 

•  To  give  clerks  and  deputy  clerks 
a  forum  for  sharing  information 
on,  and  learning  about,  proce- 
dures, techniques,  practices, 
problems,  and  solutions  of  their 
colleagues  in  other  courts. 

The  Chairman  of  the  workshop 
was  Judge  William  J.  Campbell  and 
the  specific  details  of  the  workshop 
program  were  developed  by  Earl  J. 
Ross,  Chief,  Curriculum  Develop- 
ment and  Evaluation  of  the  Federal 
Judicial  Center's  Division  of 
Continuing  Education  and  Train- 
ing. 


A  HOLIDAY  MESSAGE  FROM 

TH6 

CHItfJUSTKS 


Chief  Justice  Burger 


The  advent  of  the  Holiday 
Season,  with  its  great  traditions  and 
warm  personal  memories,  gives  us 
reason  to  reflect  on  events  in  the 
Judicial  Branch  in  the  past  year. 
The  "Pound  Revisited"  Conference 
in  St.  Paul  on  the  70th  anniversary 
of  Dean  Pound's  speech  to  the  ABA 
was  the  first  cooperative  effort 
between  the  state  and  federal 
judiciary  and  the  bar  to  face  up  to  a 
host  of  accumulated  problems  in 
the  American  system  of  justice.  We 
hope  the  stimulation  and  new  sense 
of  direction  from  that  conference 
will  be  a  continued  source  of 
guidance  as  we  work  to  provide 
simpler,  fairer  and  speedier  justice 
in  an  increasingly  complex  world. 

For  those  of  us  familiar  with  the 
rigors  of  the  federal  courts,  another 
year  of  increased  productivity  by  all 
judges  and  court  staffs  was  a 
remarkable  accomplishment. 

Mrs.  Burger  joins  me  in  extending 
to  you  and  your  family  our  best 
wishes  for  a  restful  and  Happy 
Holiday,  and  renewed  vigor  for  the 
New  Year. 


W^K/ih. 
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STATUS  OF  MAJOR  COURT-RELATED 

(Prepared  by  the  General  Counsel's 


Subject 


House  Bill 
And  Sponsor 

Judicial  Survivors  Annuities     *S.  12 
Reform  Act 


Magistrates  Salaries  *S.2923 


Magistrate  Jurisdiction  *S.  1283 


Legislative  Appropriation  H.R.  14238 

Act,  1977  (Shipley) 

Habeas  Corpus,  H.R.  15319 

Sec.  2255  Rules  (Hungate) 

Hart-Scott-Rodino  Antitrust  H.R.  8532 

Improvements  Act  of  1976  (Rodino) 


The  Civil  Rights  Attorney's       S.  2278 
Fees  Awards  Act  of  1 976 

Revision  of  Copyright  Law       S.  22 


Tax  Reform  Act  of  1976 


Unsworn  Declaration 
As  Evidence 

Judicial  Review  Adminis- 
trative Agency  Action 


H.R.  10612 
(Ullman) 


H.R.  15531 
(Danielson) 

S.  800 


Law  Enforcement  Assistance    S.  2212 
Administration  Extension  Act. 
Note:  Provided  funds  to  state 
attorneys  general  for  imple- 
mentation of  antitrust  violation 
actions. 

Foreign  Sovereign  Immunities  H.R.  11315 
Act  of  1976  (Rodino) 


Judgeships,  Appellate 


Judgeships,  District 


*H.R.  4422 

(Rodino) 

13  Judgeships 

*H.R.  4421 

(Rodino) 

52  Judgeships 


Senate  Bill 
And  Sponsor 

*S.  12 
(McClellan) 

*S.  2923 
(Burdick) 

*S. 1283 
(Burdick) 


H.R.  14238 


H.R.  15319 


H.R.  8532 


S.  2278 
(Tunney) 

S.  22 

(McClellan) 


H.R. 10612 


H.R. 15531 


S.  800 

(Kennedy  and 
Mathias) 

S.  2212 
(Hruska) 


S.  3553 
(Hruska) 

S.  286 
(Burdick) 
7  Judgeships 

S.  287 

(Burdick) 

45  Judgeships 


Final  Status  At 
Close  of  Congress 

Pub.  L.  94-554 
Signed  Oct.  19,  1976 
90  Stat.  2603 

Pub.  L.  94-520 
Signed  October,  1976 
90  Stat.  2458 

Pub.  L.  94-577 
Signed  Oct.  21,  1976 
90  Stat.  2458 


Pub.  L.  94-440 
Signed  Oct.  1,  1976 
90  Stat.  1439 

Pub.  L.  94-426 
Signed  Sept.  28,  1976 
90  Stat.  1334 

Pub.  L.  94-435 
Signed  Sept.  30,  1976 
90  Stat.  1383 


Pub.  L.  94-559 
Signed  Oct.  19,  1976 
90  Stat.  2641 

Pub.  L.  94-553 
Signed  Oct.  19,  1976 


Pub.  L.  94-455 
Signed  Oct.  4,  1976 
90  Stat.  1520 


Pub.  L.  94-550 
Signed  Oct.  18,  1976 
90  Stat.  2534 

Pub.  L.  94-574 
Signed  Oct.  21,  1976 
90  Stat.  2721 

Pub.  L.  94-503 
Signed  oct.  15,  1976 
90  Stat.  2407 


Pub.  L.  94-583 
Signed  Oct.  21,  1976 
90  Stat.  2889 

Senate  bill  passed  Oct.  2, 

1975.  House  bill  tabled  in 
Subcommittee 

Senate  bill  passed  April  1, 

1976.  House  bill  pending  on 
Calendar. 


Remarks 

Effective  January  1,  1977 


Effective 
December  1,  1976 


Effective  Oct.  21,  1976, 
excluding  amendment 
to  habeas  corpus  and 
Sec.  2255  rules,  effective 
Feb.  1,  1977 

Effective  Oct.  1,  1976 
(Cost-of-living  raise 
foreclosure  amendment) 

Effective  February  1 ,  1977 


Provisions  effective  on 
varying  dates:  Clayton 
Act  (parens  patriae) 
provisions  effective  Sept. 
30,  1976  (will  not  apply 
to  any  injury  sustained 
prior  to  such  date.) 

Effective 
October  19,  1976 

Effective  Jan.  1,  1978 
(Exception:  Judicial  Re- 
view Sec.  810  effective 
October  19,  1976) 

Independent  effective 
dates  for  substantive 
provisions.  Generally 
applies  to  all  taxable 
years  beginning  after 
December  31,  1975. 

Effective 
October  18,  1976 

Effective 
October  21,  1976 

Effective 
October  15,  1976 


Effective  90  days 
after  enactment  date. 

Likely  to  be  reconsidere( 
early  in  next  session. 

Likely  to  be  reconsidere< 
early  in  next  session. 


ATION  END  OF  THE  94TH  CONGRESS 

Administrative  Office  of  U.S.  Courts.) 


Subject 

Financial  Disclosure 

Foreclosure  Judges'  Civil 
Service  Annuities 

Ninth  Circuit  Revision 
Fifth  Circuit  Revision 
Bilingual  Courts 


Jury  Fees  and  Juror 
Employment  Protection 


House  Bill 
And  Sponsor 

H.R.  3249 
(Kastenmeier) 

H.R.  12882 
(Henderson) 


H.R.  8314 
(Badillo) 

*H.R.  6048  (fees) 
*H.R.  6043 
(protection) 
(both  by  Rodino) 


Senate  Bill  Final  Status  At 

And  Sponsor  Close  of  Congress 

S.  495  Senate  bill  passed  August, 

(Ribicoff)  1976.  House  bill  pending  in 

Judiciary  Comm. 

Pending  House  Rules 
Committee 

S.  739  Pending  on  Senate 

(Burdick)  Calendar 

S.  2752  Pending  on  Senate  Calendar 

(Burdick) 

S.  565  Senate  bill  passed  July  15, 

(Tunney)  1975.  House  bill  pending  in 

Subcommittee. 

S.  539  Senate  bill  passed  Sept.  30, 

(Burdick)  1975.  House  bills  pending  in 

Subcommittee. 


Remarks 

Likely  to  be  reconsidered 
by  95th  Congress. 


Likely  to  be  reconsidered 
by  95th  Congress. 

Likely  to  be  reconsidered 
by  95th  Congress. 

Likely  to  be  reconsidered 
by  95th  Congress. 

To  be  resubmitted  by 
Judicial  Conference  next 
year. 


>ix  person  civil  juries 

'atent  Law  revision, 
itle  35  U.S.C. 

Jational  Court  of  Appeals 


*H.R.  6039 
(Rodino) 

S.  2255 


H.R.  11218 
(Wiggins) 


S. 2255 
(McClellan) 

S.  3423 
S.  2762 
(Hruska) 


ipeedy  Trial  Act  Amendment  *H.R.  10598 
i  re  excludable  time  limits       (Rodino) 

ipeedy  Trial  Act  Amendment  H.R.  14521 
i  re  excludable  time  limits       (Hutchinson) 


attorney  Discipline  *H.R.  6044 

ees  and  Costs  *H.R.  13707 

i  District  Courts  (Rodino) 

rial  Jurisdiction  of  H.R.  6042 

lagistrates  in  misdemeanor     (Rodino) 
ases 

o  increase  jurisdictional 
mount  required  in  diversity 
ases[Amendmentto28U.S.C. 
1332(a)(1)] 


Pending  House 
Subcommittee 

Senate  bill  passed  Feb.  26, 
1976.  Remained  pending 
House  Judiciary  Committee 

Pending  in  Subcommittee 


Pending  in  Subcommittee 


Pending  in  Subcommittee 


Pending  in  Subcommittee 
Pending  in  Subcommittee 

Pending  in  Subcommittee 


Transmitted  but 
not  introduced 


Likely  to  be  reconsidered 
next  year. 

Likely  to  be  reconsidered 
next  year. 

Likely  to  be  reconsidered 
next  year. 

Likely  to  be  reconsidered. 
This  is  a  Justice  Depart- 
ment proposal  approved 
by  Conference. 


denotes  Judicial  Conference  proposals  that  were  submitted  to  the  94th  Congress. 


Note:  Pub.  L.  94-574 
amended  this  section  to 
exclude  $10,000  require- 
ment in  suitsagainstU.S., 
or  agency  or  employee 
thereof. 


Jury  selection; 
ehabilitated  persons 

*H.R.  6050 
(Rodino) 

Pending  House 
Subcommittee 

These  six 
proposals 

lury  selection 

)y  data  Processing 

*H.R.  6051 
(Rodino) 

Pending  House 
Subcommittee 

pertaining 
to  jurors 

:ederal  Employee 
Compensation  Act  coverage 
or  jurors 

Transmitted  but  not 
introduced 

will  be 
transmitted 
by  the 

1 

- 

3 

lurors'  Transportation 
Expenses 

Transmitted  but  not 
introduced 

Judicial  Conference 
next  year 

luror  selection;  voter 
egistration  lists 

H.R. 11552 
(related  bill 
by  Hays) 

S.  1177 
(related  bill 
by  McGee) 

Passed  House.  Pending  in 
Senate  Subcommittee 

as  an 

omnibus  bill. 

1* 
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(JUROR  from  page  1) 
attributable  to  the  efforts  by  the 
courts  to  reduce  the  time  between 
the  defendant's  arrest  and  subse- 
quent indictment  under  Rule  50(b) 
interim  plans  adopted  by  each 
district.  Nationally,  303  juries  were 
in  existence  on  July  1,  1975.  During 
the  1976  Fiscal  Year  the  number  of 
Grand  Juries  impanelled  (301) 
exceeded  the  number  discharged 
(258)  by  43,  resulting  in  346  Grand 
Juries  on  June  30,  1976,  a  14.2 
percent  increase  over  the  303  juries 
at  the  close  of  Fiscal  Year  1975. 

Petit  Juror 

The  utilization  of  Petit  Jurors  in 
the  12-month  period  ending  June 
30,  1976  improved  in  many  district 
courts.  However,  the  National  Juror 
Usage  Index  (obtained  by  dividing 
total  juror  days  by  the  total  number 
of  juror  trial  days)  increased 
slightly  from  19.32  in  Fiscal  Year 
1975  to  19.73  this  past  year. 

Since  the  institution  of  the  Petit 
Juror  Usage  reporting  program  in 
Fiscal  Year  1971,  there  has  been  a 
decrease  of  15.4  percent  in  the 
J.U.I,  from  23.31  in  that  first  year  to 
19.73  in  1976.  Thus,  in  the  six-year 
period,  the  efforts  of  judges  and 
court  personnel  have  resulted  in 
approximately  three  and  one  half 
fewer  persons  being  needed  for 
every  jury  trial  day. 


Of  the  592,594  total  available 
jurors  in  1976,  356,951  or  60.2 
percent  were  jurors  selected  for  or 
serving  on  jury  trials.  This  is  a 
steady  improvement  from  the  55.5 
percent  serving  jurors  reported  in 
1972  and  indicates  60  of  every  100 
persons  reporting  to  the  court- 
house for  jury  duty  were  selected 
for  or  served  on  a  trial  jury.  (The 
Juror  Usage  Index  for  1976  ranged 
from  a  low  of  12.8  in  Wyoming  to  a 
high  of  34.50  in  Guam.)  While  34 
districts  reported  improved  use  of 
their  jurors  as  indicated  by  a 
reduction  of  the  J.U.I.'s,  61  of  the 
districts  recorded  indexes  under  20 
for  the  12-month  period. 

When  Fiscal  Year  1975  is  com- 
pared with  1976,  the  Middle  District 
of  Louisiana  and  the  Eastern 
District  of  Illinois  have  recorded  the 
most  improvement  in  their  J.U.I.'s 
reducing  them  by  5.83  and  4.55 
index  points,  respectively. 

The  percentage  of  jurors  selected 
for  or  serving  on  jury  trials  ranged 
from  a  high  of  85.0  percent  in  the 
Southern  District  of  Alabama  to  a 
low  of  32.8  percent  in  Guam.  Thirty- 
seven  of  the  94  districts  recorded  65 
percent  or  more  of  the  prospective 
jurors  in  this  category.  Further,  51 
districts  recorded  increases  in  the 
percentage  of  the  prospective 
jurors  who  were  selected  or 
serving. 


National  Petit  Juror  Usage— United  States  District  Courts 
Fiscal  Years  1972-1976 


1976  over  1975 
Increase     Percent 
Petit  Jurors 1972        1973        1974        1975        1976      (Decrease)   Change 

Total  Available  547,821    573,150  540,628  546,627  592,594  45,967  8.4 

Selected  or  Serving 304,178  324,038  315,419  328,445  356,951  28,506  8.7 

Percent  55.5         56.5  58.3         60.1  60.2  —  — 

Challenged             79,501      86,520  82,152     88,228  92,727  4,499  5.1 

Percent 14.5         15.1  15.2         16.1  15.6 

Not  Selected,  Serving  

or  Challenged  164,142   162,592  143,057   129,954  142,916  12,962  10.0 

Percent 30.0         28.4  26.5         23.8  24.1  -  _^ 

Jury  Trial  Days               26,176  28,425  28,274  28,293  30,032             1,739  6.1 

Criminal          "               -  14,615  16,791  16,426  15,818  17,818             2,000  12.6 

Percent 55.8         59.1  58.1  55.9  59.3 

Civil                                  ..  11,561  11,634  11,848  12,475  12,214               (261)  -2.1 

Percent 44.2         40.9  41.9  44.1          40.7 -  - 


HOLIDAY  GREETINGS 

FROM 
AO  DIRECTOR  KIRKS  AND 
FJC  DIRECTOR  HOFFMAN 


The  past  year  has  been  one 
evidencing  the  tremendous  dedica- 
tion of  all  members  of  the  Judiciary 
and  especially  the  federal  judges 
who  have  continued  to  work  tc 
overcome  the  massive  growth  ir 
cases  at  both  the  district  anc 
appellate  levels. 

We  wish  not  only  to  express  ou 
admiration  and  appreciation  forth) 
work  of  these  dedicated  judges  an< 
their  supporting  personnel,  but  t< 
extend  our  sincere  holiday  greet 
ings  to  all  of  you  and  your  families 

In  addition,  we  wish  to  thank  a 
of  you  for  the  cooperation  whicl 
you  have  continued  to  give  th 
Administrative  Office  of  the  Unite 
States  Courts  and  the  Federj 
Judicial  Center  throughout  th 
year — cooperation  which  has  bee 
vital  to  the  accomplishment  of  oi 
joint  objective:  the  efficient  ac 
ministration  of  justice  throughoi 
the  federal  court  system. 
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FJC  Director  Judge  Walter  E.  Hoffman,  U 
confers  with  Judge  Anthony  M.  Kenne 
(CA-9)  during  break  at  Center's  first  semir 
for  staff  attorneys.  In  the  background 
Louise  Jacobs,  Senior  Staff  Attorney  (CA- 
(See  story  page  2.) 


SENATE  HOLDS  HEARINGS 
ON  NATIONAL  COURT 

The  Senate  Judiciary  Subcom- 
nittee  on  Improvements  in  Judicial 
Machinery  held  two  days  of 
Hearings  last  month  on  the  pro- 
Dosal  to  create  a  National  Court 
3f  Appeals. 

Among  those  testifying  were 
3hief  Judges  J.  Collins  Seitz  (CA- 
5),  Thomas  E.  Fairchild  (CA-7), 
:rank  M.  Coffin  (CA-1),  Professor 
Maurice  Rosenberg  of  Columbia 
.aw  School,  Deputy  Attorney 
3eneral  Harold  R.  Tyler,  Jr., 
3arnabas  F.  Sears,  past  President 
)f  the  Illinois  State  Bar  Association, 
ludge  Henry  J.  Friendly  (CA-2), 
Chesterfield  Smith,  former  Presi- 
lent  of  the  American  Bar  Associa- 
ion,  Harvard  Professor  Paul  E. 
"reund  and  Judge  Donald  P.  Lay 
CA-8). 

Deputy  Attorney  General  Tyler, 
udge  Friendly  and  Mr.  Sears 
lisagreed  with  the  conclusion  of 
he  final  report  of  the  Commission 
Vi  the  Revision  of  the  Federal 
Court  Appellate  System  which 
ailed  for  creation  of  a  seven- 
nember,  Article  III  Court  which 
/ould  handle  cases  referred  to  it  by 
ne  Supreme  Court  as  well  as  those 
-ansferred  to  it  by  the  courts 
f  appeals,  the  Court  of  Claims  or 
ne  Court  of  Customs  and  Patent 
appeals. 

Deputy  Attorney  General  Tyler 
aid  "The  Department  of  Justice 
pposes  creation  of  a  National 
lourt  for  several  reasons.  First,  a 
lational  Court  would  aggravate 
!ome  of  the  problems  it  is  intended 
p  relieve.  Second,  it  would 
iminish  the  prestige  of  other 
Jderal  courts.  Third,  it  fails  to 
ddress  the  root  problem  of 
Jducing  the  caseloads  of  federal 
ourts  at  all  levels.  Fourth,  the 
ational  Court's  transfer  jurisdic- 
on  would  restrict  the  Supreme 
ourt's  authority  to  determine  what 
jgal  issues  should  be  left  un- 
solved at  the  national  level." 

Judge  Friendly  generally  agreed 
ith  the  position  of  the  Department 
f  Justice  and  told  the  Subcommit- 
>e  that  the  proposed  court  would 
o   almost    nothing    to    ease    the 


pressures  on  most  district  courts 
and  the  courts  of  appeals;  it  would 
increase  rather  than  diminish  the 
burden  on  the  Supreme  Court  and 
risk  its  prestige.  Finally,  he  said  it 
would  cause  added  delay  and 
expense  to  litigants  in  an  amount 
and  to  a  degree  that  cannot  be 
measured  until  we  know  how 
references  by  the  Supreme  Court 
would  be  handled. 

Chief  Judge  Seitz,  emphasizing 
that  he  was  speaking  only  for 
himself  and  not  for  all  the  judges  of 
his  Court,  favored  the  creation  of 
the  National  Court  because  it  would 
"provide  greater  uniformity  in  the 
law  which  is  essential  to  the 
evenhanded  administration  of 
justice."  He  continued,  "the  Su- 
preme Court  cannot,  in  my  view, 
handle  all  of  the  cases  which 
should  be  resolved  by  it  on  the 
merits  in  the  interest  of  providing 
more  certainty  and  uniformity  in  the 
law." 

Chief  Judge  Fairchild  and  Pro- 
fessor Rosenberg  clearly  supported 
the  creation  of  the  proposed 
National  Court.  Both  told  the 
Subcommittee  that  they  were 
speaking  for  themselves. 

Judge  Fairchild  said  that  the 
need  for  a  National  Court  is  evident. 
"I  look  at  our  present  federal  court 
system  as  a  pyramid.  . . .  What  has 
happened  to  the  pyramid  is  that  the 
base  and  middle  have  greatly 
expanded,  whereas  the  capacity  at 
the  top  has  remained  the  same.  By 
inserting  another  court  as  an 
additional  tier,  reviewing  state  court 
decisions  on  federal  questions  as 
well  as  lower  federal  court  deci- 
sions, the  pyramid's  original 
symmetry  can  be  restored." 

Professor  Rosenberg  agreed 
with  Judge  Seitz  and  said  "there  is  a 
great  need  to  enlarge  the  capacity 
of  the  federal  court  system  to  settle 
the  national  law  and  this  need  goes 
beyond  the  ability  of  the  Supreme 
Court  alone  to  do  so."  He  pointed 
out  that  the  "need  for  authoritative 
decisions  that  settle  the  national 
law  is  a  need  that  exists  inde- 
pendent of  whether  or  not  there  is  a 
conflict  among  circuits  as  to  the 
meaning  of  the  particular  statute." 

Professor   Rosenberg    said    that 


the  argument  that  the  plan  for  the 
National  Court  would  burden  the 
Supreme  Court  with  the  task  of 
making  rules  for  the  operation  of  a 
new  court  was  valid  but  that  "it 
might  be  answered  by  encouraging 
some  group— for  example,  one 
under  the  aegis  of  the  Federal 
Judicial  Center— to  draft  rules  for 
the  National  Court  of  Appeals." 

Chief  Judge  Coffin  testified  that 
"such  a  basic  change  in  the 
structure  of  the  judiciary  should  be 
made  only  after  the  clearest 
showing  that  a  new  institution  is 
needed  now.  . . .  We  do  not  know 
how  much  help  the  Supreme  Court 
needs  now  that  three-judge  courts 
had  been  largely  eliminated  and 
other  national  reforms  have  been 
proposed  [and]  we  do  not  know 
what  the  National  Court  will  do.  It 
may  resolve  a  handful  of  conflicts 
each  year;  it  may  evolve  into  a 
National  Court  of  errors;  it  may 
come  to  specialize  in  business 
cases;  or  it  may  do  none  of  these. 

"The  National  Court  of  Appeals 
has  been  called  a  solution  looking 
for  a  problem."  He  proposed  that  a 
temporary  court  be  established  by 
utilizing  panels  of  circuit  judges 
rather  than  choosing  a  solution 
"cast  in  institutional  concrete." 

Mr.  Sears  testified  in  opposition 
to  the  proposal  and  said  that  the 
need  had  not  been  demonstrated 
for  such  a  major  change  in  the 
historic  structure  of  our  Federal 
Judicial  System  and,  moreover,  the 
new  court  would  not  relieve  any  of 
the  burden  of  the  Supreme  Court. 
In  fact,  he  told  the  Subcommittee 
that  the  new  court  could  possibly 
add  to  the  Supreme  Court's  burden 
by  forcing  the  Supreme  Court  to 
review  cases  decided  by  the 
proposed  new  court. 

Professor  Paul  A.  Freund  told  the 
Subcommittee  that  a  National 
Court  of  Appeals  proposal  em- 
bodied in  S.  3423  avoids  the  major 
objections  to  the  proposal  of  the 
Study  Group  on  the  Caseload  of  the 
Supreme  Court. 

However,  he  said  there  were 
some  questionable  aspects  to  the 
current  National  Court  proposal: 

(See  COURT,  page  8) 
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Appointments 

Vincent  L.  Broderick,  U.S.  District 

Judge,  S.D.N.Y.,  Nov.  30 
Howard  G.  Munson,  U.S.   District 

Judge,  N.D.N.Y.,  Nov.  5 

Death 

Thomas  F.  McAllister,  U.S.  Senior 
Circuit  Judge,  6th  Cir.,  Nov.  10 

Elevation 

Albert  J.  Henderson,  Chief  Judge, 
U.S.  District  Court,  N.D.Ga., 
Nov.  8 

calendar 

Jan.  6  Judicial  Conference  Com- 
mittee on  Supporting  Personnel, 
Washington,  D.C. 

Jan.  6-7  Judicial  Conference  Com- 
mittee on  Judicial  Improvements, 
Coronado,  CA 

Jan.  7  Judicial  Conference  Com- 
mittee on  Federal  Jurisdiction, 
Washington,  D.C. 

Jan.  20-21  Judicial  Conference 
Committee  on  Criminal  Law, 
Phoenix,  AZ 

Jan.  24-25  Judicial  Conference 
Jury  Committee,  Sea  Island,  GA 

Jan.  27-28  Judicial  Conference 
Committee  on  Probation,  San 
Diego,  CA 


8 

Jan.  27-28  Judicial  Conference 
Committee  on  Criminal  Rules, 
Washington,  D.C. 
Jan.  31 -Feb.  1  Judicial  Conference 
on  Court  Administration,  Key 
Biscayne,  FL 

Feb.  2-4  Judicial  Conference 
Review  Committee,  Key  Bis- 
cayne, FL 

Feb.  3-4  Judicial  Conference 
Committee  on  the  Criminal 
Justice  Act,  Ft.  Lauderdale,  FL 

Feb.  3-4  Judicial  Conference 
Advisory  Committee  on  Judicial 
Activities,  Key  Biscayne,  FL 

Feb.  4  Judicial  Conference  Com- 
mittee on  Bankruptcy,  Miami,  FL 

Feb.  5  Judicial  Conference  Joint 
Committee  on  Code  of  Judicial 
Conduct,  Key  Biscayne,  FL 

Feb.  7-9  Workshop  for  District 
Court  Judges  (CA-10),  Seattle, 
WN 

Feb.  14-18  Advanced  Seminar  for 
Probation  Officers,  San  Diego, 
CA 

Feb.  28-March  2  In  Court  Manage- 
ment Training  Institute,  Hono- 
lulu, HI 


THE  LAW  ENFORCEMENT  AD- 
MINISTRATION WILL  SPONSOR 
A  NATIONAL  CONFERENCE  ON 
CRIMINAL  JUSTICE  EVALUA- 
TION IN  WASHINGTON,  D.C, 
FEBRUARY  22-24. 


(COURT,  from  page  7) 

•  The  screening  and  switch- 
board functions  of  the  Supreme 
Court  become  of  greater  relative 
importance  calling  for  several 
decisions  in  that  court  on  whether 
to  grant  review  and  whether  to  send 
the  case  to  the  National  Court. 

•  The  appellate  process  be- 
comes over  elaborate. 

•  The  proposal  may  be  too 
modest  in  that  it  does  not  afford 
direct  referral  to  the  present  Court 
of  Appeals. 

Professor  Freund  cited  as  the 
merits  of  the  proposal  the  follow- 
ing: 

•  It  provides  for  a  greater  deci- 
sional  capacity  for  the  appellate 

system. 

•  The  greater  decisional  capacity 

would  have  a  relative  effect  on  the 
caseload  of  the  Courts  of  Appeals 
by  settling  more  surely  or  more 
promptly  issues  that  beed  multiple 
litigation  in  the  circuits. 

•  Flexibility  is  provided  by  leav- 
ing a  large  measure  of  discretion  tc 
the  Supreme  Court  both  in  the 
number  of  cases  remanded  and  ir 
their  subject  matter. 

Judge  Donald  P.  Lay  (CA-8)  tolc 
the  Subcommittee  that  he  ha; 
continuously  opposed  the  creatior 
of  a  National  Court  of  Appeals  an( 
that  the  emphasis  for  congressiona 
reform  is  being  directed  to  an  are; 
where  no  accute  problem  exists. 
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I        JUDICIAL  CONFERENCE 

i  ASKS  CONGRESS 

!     FOR  122  NEW  JUDGESHIPS 

Following  the  quadrennial  survey  of  judgeship  needs  in  the  district 
:ourts  throughout  the  nation  which  was  conducted  in  1976,  the  Judicial 
Conference  asked  Congress  to  create  122  additional  United  States  judge- 
hips  including  16  Courts  of  Appeals  judgeships. 

The  quadrennial  survey  was  conducted  by  the  Subcommittee  on 
ludicial  Statistics  of  the  Judicial  Conference  with  assistance  and  support 
)f  the  staff  of  the  Administrative  Office. 
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In  conducting  this  survey,  the 
Subcommittee  considered  the  rec- 
)mmendations  of  the  district 
courts  and  the  judicial  councils 
)f  the  circuits,  as  well  as  the 
statistical  information  available  in 
:he  Administrative  Office. 

Here  are  the  specific  recom- 
nendations  which  the  Judicial 
Conference  approved: 


OURTS 


irst  Circuit: 
Massachusetts 
New  Hampshire 
Puerto  Rico 

econd  Circuit: 
Connecticut 
New  York: 

Northern 

Eastern 

hird  Circuit: 
New  Jersey 
Pennsylvania: 
Middle 

ourth  Circuit: 
Maryland 


NUMBER  OF 
JUDGESHIPS 


Dist. 

4 
1 
4 


Cir. 
1 


North  Carolina: 

Eastern 

Middle 
South  Carolina 
Virginia: 

Eastern 

Western 
West  Virginia: 

Southern 

Fifth  Circuit: 
Alabama: 

Northern 

Middle 
Florida: 

Northern 

Middle 

Southern 
Georgia: 

Northern 

Southern 
Louisiana: 

Eastern 

Middle 

Western 
Texas: 

Northern 

Eastern 

Southern 

Western 


(See  JUDGESHIPS,  page  2) 


Judge  Edward  J.  Lumbard  (CA-2)  makes  a 
point  during  a  recent  meeting  of  the  Study 
Commission  on  Records  and  Documents  of 
Federal  Officials  held  at  the  Federal  Judicial 
Center. 

(See  DOCUMENTS,  page  8) 


SPEEDY  TRIAL  ACT 

GENERATES  CIRCUIT 

CONFLICT 

A  conflict  of  circuits  has  devel- 
oped on  an  important  issue  in 
the  interpretation  of  the  Speedy 
Trial  Act  of  1974. 

The  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  in  a 
ruling  issued  December  28,  held 
that  the  interim  time  limits  of  18 
U.  S.  C.  3164  are  subject  to  the 
"excludable  time"  provisions  of 
section  3161  (h).  United  States  v. 
Corley,  No.  76-2096.  The  District 

(See  CONFLICT,  page  3) 
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(JUDGESHIPS  from  page  1) 


Dist.    Cir 

Sixth  Circuit: 

1 

Kentucky: 

Eastern 

2 

Michigan: 

Eastern 

3 

Western 

2 

Ohio: 

Northern 

1 

Southern 

1 

Tennessee: 

Middle 

1 

Seventh  Circuit: 

1 

Illinois: 

Northern 

2 

Eastern 

1 

Indiana: 

Northern 

1 

Southern 

1 

Wisconsin: 

Western 

1 

Eighth  Circuit: 

1 

Arkansas: 

Eastern 

2 

Iowa: 

Southern 

1 

Minnesota 

1 

Missouri: 

Eastern 

1 

Western 

2 

South  Dakota 

1 

Ninth  Circuit: 

5 

Arizona 

3 

California: 

Eastern 

3 

Central 

1 

Southern 

2 

Nevada 

1 

Oregon 

2 

Washington: 

Eastern 

1/2 

Western 

1-1/2 

Tenth  Circuit: 

1 

Colorado 

2 

Kansas 

1 

New  Mexico 

1 

Oklahoma: 

Eastern* 

2 

D.C.  Circuit 

2 

*Realignment:    See    Report 

Other  Action 

In  addition,  the  Judicial  Con- 
ference approved  as  an 
emergency  measure,  the  recom- 
mendation that  the  Congress 
create  three  additional  circuit 
judgeships  in  the  District  of 
Columbia  Circuit.  The  Con- 
ference   noted   the   sharp   rise    in 


the  number  of  appeals  filed  per 
judgeship  in  the  first  six  months 
of  fiscal  1976,  with  the  largest 
increase  occurring  in  the  number 
of  appeals  from  administrative 
agencies  which  rose  by  more  than 
100  percent. 

The  Judicial  Conference  also 
reaffirmed  its  support  of  legisla- 
tion which  would  raise  the  daily 
jury  attendance  fee  from  $20  to 
$30  and  which  would  equate  the 
allowable  travel  and  subsistence 
expenses  of  jurors  to  the  rates 
established  by  the  Director  of  the 
Administrative  Office  for  sup- 
porting court  personnel  in  travel 
status. 

Additionally,  the  Director  of 
the  A.  O.  was  authorized  to 
transmit  several  bills  relating  to 
jury  administration  which  had 
not  been  acted  upon  by  the  94th 
Congress  to  the  95th  Congress  in 
the  form  of  an  omnibus  bill  en- 
compassing the  following  pro- 
posals: 

•  A  bill  to  establish  a  presump- 
tion that  the  use  of  voter 
registration  lists  as  the  source 
of  juror  names  is  consistent 
with  the  policies  of  commun- 
ity cross-sectionality  and  non- 
discrimination in  the  selection 
of  federal  juries  (transmitted  in 
draft  form  on  May  21,  1976); 

•  A  bill  to  provide  in  civil  cases 
for  juries  of  six  persons  and  to 
reduce  the  allowable  peremp- 
tory challenges  from  three  to 
two  (pending  as  H.  R.  6039 
and  S.  237); 

•  A  bill  to  amend  the  Federal 
Employers'  Compensation  Act 
by  adding  a  new  section  pro- 
viding for  work  injury  coverage 
of  federal  petit  and  grand 
jurors  in  the  performance  of 
their  duties  (transmitted  in 
draft  form  on  March  24, 
1975); 

•  A  bill  to  clarify  the  qualifica- 
tion section  of  the  Jury  Selec- 
tion and  Service  Act,  28 
U.S.  C.  §1865  (b)  (5),  with  re- 
gard    to     service    by     persons 


whose  civil  rights  have  been  re- 
stored, by  deleting  the  phrase, 
"by  pardon  or  amnesty" 
(pending  as  H.R.  6050); 

•  A  bill  to  add  to  the  Jury 
Selection  and  Service  Act  fur- 
ther definitions  relating  to  jury 
selection  by  electronic  data 
processing  (pending  as  H.  R. 
6051). 

The  Conference  reaffirmed  its 
support  of  S.  2923,  a  bill  to 
amend  the  statutory  ceiling  on 
the  salaries  of  magistrates,  and 
authorize,  subject  to  the  enact- 
ment of  S.  2923,  an  increase  in 
the  salaries  of  those  full  time 
magistrate  positions  from 
$31,500  to  $37,800. 

The  Judicial  Conference  re- 
ceived a  report  that  during  fiscal 
1976  approximately  48,000  per- 
sons were  represented  by  assigned 
counsel  or  by  special  defender 
organizations  established  pursuant 
to  the  Criminal  Justice  Act.  The 
sum  of  $19,046,000  was  appro- 
priated for  implementation  of  the 
Act  in  fiscal  1976.  The  cost  of 
operating  the  22  federal  defender 
offices  during  fiscal  1976  was 
approximately  4.8  million  dollars. 
During  that  period,  the  federal 
public  defenders  were  assigned  to 
11,751  cases  at  an  overall  average 
cost  of  $407  per  case. 

The  Conference  was  advisee 
that  an  advisory  committee  o1 
experienced  public  defenders  hac 
completed  a  basic  federa 
criminal  practice  manual  for  use 
by  all  who  represent  defendant; 
under  the   Criminal   Justice   Act 

The  A.  O.  will  assume  the  re 
sponsibility  for  printing  and  dis 
tributing  the  manual  and  it  is  in 
tended  that  it  will  be  providec 
free  to  each  federal  judge  and  tc 
all  attorneys,  including  federa 
defenders  who  are  subject  tc 
appointment  under  the  Crimina 
Justice  Act.  Copies  will  also  b( 
made  available  to  others  at  a  cos 
not  to  exceed  $5.00. 


(CONFLICT    from    page    1) 


of  Columbia  Court  explicitly  de- 
clined to  follow  a  case  decided 
by  the  Ninth  Circuit  last  March, 
in  which  it  was  held  that  "ex- 
cludable time"  does  not  apply  to 
the  interim  time  limits.  United 
States  v.  Tirasso,  532  F.  2d 
1298. 

The  interim  time  limits  provide 
that  a  defendant  in  pretrial 
detention  must  be  brought  to 
trial  within  90  days  of  the  begin- 
ning of  continuous  detention. 
Failure  to  meet  this  deadline, 
through  no  fault  of  the  accused 
or  his  counsel,  requires  that  the 
accused  be  released  from  pretrial 
custody.  The  interim  limits  also 
include  a  90-day  limit  for  re- 
leased defendants  who  are  desig- 
nated as  high  risk  by  the 
attorney  for  the  Government. 
When  the  permanent  provisions 
of  the  Speedy  Trial  Act  take  full 
effect  on  July  1,  1979,  the 
interim  limits  will  expire. 

Under  the  permanent  pro- 
visions of  the  Act,  there  will  be  a 
30-day  time  limit  for  indicting  an 
accused  after  he  has  been 
arrested,  a  10-day  limit  tc 
arraignment  after  the  later  to 
occur— indictment  or  initial 
appearance-and  a  60-day  limit  to 
trial  after  arraignment.  Section 
3161  (h)  provides  that,  in  com- 
puting these  time  limits,  certain 
periods  "shall  be  excluded." 
Specified  events,  such  as  inter- 
locutory appeals,  will  thus  have 
the  effect  of  extending  the  time 
| limits.  It  has  been  considered  an 
open  question  whether  the  ex- 
clusion provisions  also  apply  to 
the  interim  time  limits.  That  is 
the  question  on  which  the  Dis- 
trict of  Columbia  Circuit  and  the 
;Ninth  Circuit  are  now  in  dis- 
agreement. 


Pictured  above  immediately  prior  to  meeting  of  the  Library  Study  Advisory  Committee  are  (I  to 
r.)  Judges  Joseph  H.  Young  (D.Md.),  FJC  Director  Walter  E.  Hoffman,  John  D  Butzner  Jr 
(CA-4),  and  Joseph  T.  Sneed  (CA-9). 


LIBRARY  STUDY  ADVISORY  COMMITTEE  MEETS  AT  FJC 
With  draft  of  a  preliminary  report  in  hand,  the  Advisory  Committee  to  the  study  of  the  federal 
court  libraries  met  at  the  Center  this  month  to  review  the  report  and  make  suggestions. 

The  preliminary  draft  submitted  by  Project  Director  Raymond  M.  Taylor  follows  a  year's  study 
of  all  federal  court  libraries-how  they  are  operated,  how  books  for  the  libraries  are  ordered  and 
used,  and  what  personnel  staff  the  libraries.  The  Advisory  Committee  members,  who  are  a  group 
of  federal  judges,  librarians  (public  and  private)  and  a  Circuit  Executive  had  several  suggestions 
which  will  now  be  considered  for  inclusion  in  a  final  report. 

An  additional  product  of  the  library  study  is  a  comprehensive  inventory  of  all  law  books  in  the 
federal  court  system. 
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QSulletin 

^*^  ATTENTION: 
ALL  BANKRUPTCY  JUDGES, 

COURT  CLERKS  AND 
BANKRUPTCY  CHIEF  CLERKS 

Berkeley  Wright,  Chief  of  the 
Division  of  Bankruptcy  of  the 
Administrative  Office,  advises 
that  with  the  passage  of  P.  L. 
94-550,  it  is  no  longer  necessary 
that  a  false  statement  be  made 
under  oath  in  order  to  constitute 
a  crime  under  §152  of  Title  18. 

Accordingly,  the  affidavit 
forms  which  now  appear  on  the 
reverse  side  of  bankruptcy 
official  forms  10,  26,  27  and 
27A  should  be  modified  to  com- 
ply substantially  with  the  illustra- 
tive certification  of  service  forms 
which  were  mailed  to  you  in 
December. 

When  the  current  stock  of 
these  forms  is  depleted,  the 
appropriate  certification  of 
service  will  be  printed  on  the 
new  forms,  but  until  this  is  done, 
bankruptcy  officials  and  court 
clerks  should  immediately  modify 
the  bankruptcy  official  forms  as 
specified. 


It  is  the  view  of  the  A.  0.  that 
P.  L.  94-550  is  equally  applicable 
to  any  bankruptcy  forms  which 
may  require  verifications. 


BANKRUPTCY   FILINGS 
DROP 

According  to  figures  pro- 
vided by  the  A.  O.  Bank- 
ruptcy Division,  during  the 
five-month  period  from  July 
1976  through  November 
1976,  90,795  bankruptcy 
petitions  of  all  types  were 
filed  in  United  States  District 
Courts. 

This  represents  a  15.2  per 
cent  decrease  from  the 
107,125  cases  filed  during  the 
same  period  a  year  ago. 

The  drop  in  filings  comes 
in  the  Consumer  Bankruptcy 
and  Chapter  XIII  area.  There 
was  an  increase  in  the  small 
but  growing  number  of  Real 
Property  Arrangements  under 
Chapter  XII  of  the  Act.  It  is 
estimated  that  approximately 
220,000  bankruptcy  filings 
will  be  filed  in  the  twelve- 
month period  ending  June 
30,  I977,  according  to  Bank- 
ruptcy Division  Chief 
Berkeley  Wright. 
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Information  Service 
the  Federal  Judicial  Center 


Publications  are  listed  for  information  only. 
Those  in  boldface  may  be  ordered  from  the 
FJC  Information  Services. 


•  Alternatives  in  Dispute  Pro- 
cessing: Litigation  in  a  Small 
Claims  Court.  Austin  Sarat.  10 
Law  &  Society  Rev.  339-375 
(Spring  1976). 

•  Federal  Judicial  Center 
Annual  Report  1976. 

•  Independence  under  Inter- 
national Law.  Edward  Dumbauld. 
LXX  Am.  J.  of  Int'l.  L.  425-431 
(July  1976). 

•  Justice  on  Appeal.  Paul  D. 
Carrington,  Daniel  J.  Meador, 
Maurice    Rosenberg.   West,    1976. 

•  Law  and  Technology  Sympo- 
sium: Coping  with  Com- 
puter-Generated Evidence  in  Liti- 
gation. 52  Chi. -Kent  L.  Rev. 
545-620  (1976). 

•  Legal  system,  a  Social 
Science  Perspective.  Lawrence  M. 
Friedman.  Sage,  1975. 

•  The  Myth  of  the  Unwilling 
Juror.  William  R.  Pabst,  Jr.,  G. 
Thomas  Munsterman,  Chester  H. 
Mount.  60  Judicature  164-171 
(Nov.  1976). 

•  On  the  Pursuit  of  Com- 
petence. Paul  D.  Carrington.  12 
Trial  36-38  (Dec.  1976). 

•  Speedy  Trial  Act  of  1974. 
Richard  S.  Frase.  43  U.  of  Chi. 
L.  Rev.  667-723  (Summer  1976). 

•  Standards  of  Attorney  Com- 
petency in  the  Fifth  Circuit. 
Reagan  W.  Simpson.  54  Tex.  L. 
Rev.  1081-1114  (June  1976). 

•  A  Technique  of  Settling 
Cases.  Stanley  N.  Ohlbaum.  15 
Judges'  J.  60-62  (Spring-Summer 
1976). 

•  A  Viable  Alternative  to  Plea 
Bargaining.  Gerald  J.  Levie.  52 
Los  Angeles  B.J.  158-161  (Oct. 
1976). 

•  Videotape:  Prerecorded 
Trials— a  Procedure  for  Judicial 
Expediency.  3  Ohio  N.  L.  Rev. 
849-902  (1976). 
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COMMITTEE  OF  THE 
JUDICIAL  CONFERENCE  TO 
CONSIDER  STANDARDS  FOR 
ADMISSION  TO  PRACTICE  IN 
THE  FEDERAL  COURTS 

On  September  22  the  Com- 
mittee of  the  Judicial  Conference 
to  Consider  Standards  for 
Admission  to  Practice  in  the  Fed- 
eral Courts  held  its  first  meeting 
at  the  Supreme  Court  building  in 
Washington. 

Chief  Justice  Burger  appointed 
this  committee  of  twelve  federal 
judges,  ten  of  whom  are  district 
court  judges,  six  legal  educators, 
and  six  trial  practitioners,  pur- 
suant to  a  September  1975  reso- 
lution of  the  Judicial  Conference 
calling  for  a  study  of  the  national 
applicability  of  the  recom- 
mendations made  by  a  committee 
of  the  Second  Circuit  on  min- 
imum bar  admission  qualifications. 

Chief  Judge  Edward  J.  Devitt 
(D.  Minn.)  is  the  chairman  of  this 
committee.  Professor  John  E. 
Kennedy  of  Southern  Methodist 
University  Law  School  is  the 
reporter  to  the  committee.  Staff 
assistance  to  the  committee  is 
being  provided  by  the  Office  of 
General  Counsel,  Administrative 
Office  of  the  U.  S.  Courts  and  the 
FJC. 

The  committee  is  concerned 
with  determining  what  attributes 
qualify  a  person  to  litigate  cases 
in  federal  courts  and  whether 
there  is  a  present  need  for  im- 
proving the  level  of  advocacy  of 
the  federal  trial  bar.  The  commit- 
tee will  consider  possible 
methods  for  obtaining  improve- 
ments if  it  ascertains  that  sub- 
stantial need  for  such  exists. 

At  the  September  meeting  a 
diversity  of  viewpoints  were  ex- 
pressed but  the  committee  gen- 
erally agreed  that  the  first  mis- 
sion of  the  committee  would  be 
to  develop  a  research  predicate 
for  any  recommendations  it  may 
ultimately  make.  Accordingly  a 
subcommittee  on  procedures  and 
methods  was  appointed  to 
suggest  a  program  of  research  and 


study  for  the  full  committee. 

Such  subcommittee  prepared, 
in  conjunction  with  the  staff  of 
the  Federal  Judicial  Center  and 
the  Administrative  Office  of  the 
United  States  Courts,  a  program 
outline  for  the  work  of  the  full 
committee. 

A  primary  segment  of  that 
program  is  a  research  effort  to  be 
undertaken  by  the  Federal 
Judicial  Center.  This  research  will 
include  questionnaires  sent  to  dis- 
trict and  appellate  court  judges,  a 
sampling  of  trial  lawyers,  case  re 
ports  by  judges,  and  videotape 
experiments  to  examine  whether 
there  is  a  need  for  substantial  im 
provement  in  advocacy  per 
formances  and,  if  so,  in  whal 
area   such   needs  are  most  acute, 

Simultaneously,  the  subcom 
mittee  recommended  that  c 
notice  of  the  committee's  exis 
tence  and  concerns  be  widely  cir 
culated  with  an  invitation  for  al 
interested  parties  to  make  writter 
comment  to  the  committee  aboul 
its  work.  Additionally,  regiona 
public  hearings  were  recom 
mended  to  enable  persons  who  sc 
desire  to  engage  in  dialogue  with 
the  committee. 

At  the  December  9-10  meetinc 
of  the  full  committee  in  Sar 
Antonio,  Texas,  the  committee 
adopted  in  principle  the  recom 
mendations  of  the  subcommittee 
subject  to  refinement  by  thai 
subcommittee.  In  addition,  severa 
speakers  addressed  the  committee 
at  the  San  Antonio  meeting  with 
respect  to  how  the  committee 
might  engage  in  its  work  anc 
what  its  ultimate  recommenda 
tions  might  be. 

At  the  San  Antonio  meetinc 
three  law  student  consultant! 
recently  appointed  to  the  com 
mittee  by  the  Chief  Justice  were 
introduced.  Judge  Devitt  alsc 
created  subcommittees  to  stud\ 
rules  for  law  student  practice  ir 
the  federal  courts  and  to  deter 
mine  what  other  professions  are 
doing  with  respect  to  maintaining 
their  professional  standards. 

The  next  scheduled  meeting  d 
the  committee  will  be  in  Carmel 
California    on    April    18-19.   This 


meeting  purposefully  coincides 
with  the  spring  meeting  of  the 
Conference  of  Metropolitan  Chief 
Judges  so  that  an  exchange  of 
ideas  between  the  two  groups  can 
be  facilitated. 

At  the  present  time  the  com- 
mittee welcomes  input  from  all 
interested  parties  on  the  nature 
of  the  level  of  advocacy  in  the 
federal  courts  and  what,  if  any- 
thing, the  committee  can  or 
should  recommend  about  the 
adequacy  of  the  trial  bar. 

Correspondence  with  the  Com- 
mittee should  be  addressed  to  the 
Chairman  of  the  Judicial  Con- 
ference Committee  to  Consider 
Standards  for  Admission  to  Prac- 
tice in  the  Federal  Courts, 
Attention  Carl  H.  Imlay,  General 
Counsel,  Administrative  Office 
of  the  United  States  Courts, 
Supreme  Court  Building,  Wash- 
ington, D.C.  20544. 


CHIEF  JUSTICE  ISSUES 

YEAR-END  REPORT  ON 

THE  FEDERAL  JUDICIARY 

Early  this  month  Chief  Justice 
Burger  issued  a  year-end  Report 
on  the  Federal  Judiciary  which, 
among  other  things,  called  for 
the  creation  of  the  long  delayed 
additional  judgeships  to  handle 
the  steadily  growing  caseload  and 
for  some  limited  form  of  review 
procedure  to  eliminate  sentencing 
disparity. 

Here  are  the  high  points  of  the 
3hief  Justice's  year-end  report. 
[A  full  text  of  the  Report  is 
available  from  the  FJC  Informa- 
ion  Service.] 

•  The  "Pound  Revisited  Con- 
erence"  was  important  because 
't  launched  a  probing  assessment 
)f  the  forms  and  procedures  we 
ise  to  administer  justice.  As  an 
mmediate  result  of  the  con- 
erence,  the  ABA  has  created  a 
Special  Committee  on  Resolution 
if  Minor  Disputes  which  is  exam- 
ping  alternatives  to  litigation 
uch  as  wider  use  of  arbitration, 
hediation,    ombudsmen    and    in- 


formal neighborhood  justice 
centers.  A  national  conference  on 
minor  dispute  resolution  will  be 
convened  in  New  York  City  in 
May  by  the  ABA. 

•  Continuing  legal  education 
programs  are  developing  and  four 
states,  Iowa,  Minnesota,  Wiscon- 
sin, and  Washington  make 
attendance  at  these  programs 
mandatory. 

•  There  has  been  a  sharp  in- 
crease in  trial  advocacy  programs 
for  lawyers  and  law  students, 
developed  by  professional 
associations  and  law  schools. 

•  We  are  moving  toward  the 
development  of  higher  standards 
for  admission  to  practice  before 
the  federal  courts.  A  committee 
of  the  United  States  Judicial 
Conference  is  presently  studying 
ways  to  determine  standards  for 
admission  to  try  cases  in  the 
federal  courts. 

•  The  bar  is  increasingly 
recognizing  its  obligation  to  dis- 
cipline those  lawyers  who  betray 
professional  trust. 

•  With  the  new  codes  of  legal 
responsibility  and  judicial  ethics 
and  enforcement  staff,  more  law 
schools  and  state  bars  are  re- 
quiring students  to  study  legal 
ethics. 

•  The  leaders  of  the  Judiciary 
Committees  of  the  Senate  and 
House  merit  commendation  for 
recent  developments:  Magistrates 
are  now  given  additional  duties, 
enabling  district  judges  to  spend 
more  time  on  trials  and  less  on 
pretrial  procedures  and  routine 
matters. 

The  use  of  special  three-judge 
district  courts  has  been  substan- 
tially abolished,  which  will  give 
some  relief  to  federal  courts. 

With  the  adoption  or  ex- 
pansion of  merit  selection 
systems  for  judges  in  Florida, 
Maryland,  Nevada  and  North 
Dakota,  in  1976,  a  majority  of 
states  now  use  merit  selection. 
The  federal  system  has  also 
evolved  in  this  direction.  Upon 
the  request  of  recent  Presidents, 
nominees  have  been  screened  by 
the     ABA     Committee     on     the 


Federal  Judiciary. 

The  need  for  new  judgeships 
continues  to  grow.  After  careful 
analysis,  the  Judicial  Conference 
recently  recommended  creation 
of  106  district  judgeships  and  16 
new  judgeships  in  the  Courts  of 
Appeals;  about  one-half  of  these 
have  been  identified  as  needed 
four  years  earlier.  Case  filings  in 
the  Courts  of  Appeals  will  have 
increased  more  than  140  percent 
between  creation  of  the  last  new 
circuit  judgeships  of  1968  and 
the  authorization  and  filling  of 
any  new  judgeships. 

Federal  judges,  with  the  aid  of 
new  techniques  and  research  of 
the  Federal  Judicial  Center,  have 
continued  to  improve  their 
procedures  and  they  have  been 
willing  to  work  longer  days.  As  a 
result,  the  average  federal  judge 
completed  work  on  36  percent 
more  cases  this  past  year  than 
eight  years  ago. 

•  Court  filings  were  up  11.3 
percent  in  fiscal  1976  to 
130,597.  Dispositions  increased  5 
percent. 

District  Courts  are  complying 
with  time  limits  imposed  for  trial 
of  criminal  cases,  but  some  over- 
loaded courts  have  not  been  able 
to  try  a  civil  case  in  many 
months,  other  than  emergency 
matters. 

•  Some  form  of  review 
procedure  of  sentences  is  needed 
to  deal  with  the  problems  of  dis- 
parity but  it  must  be  fashioned 
so  as  to  avoid  further  over- 
burdening of  the  Courts  of 
Appeals,  which  already  have 
impossible  caseloads. 

•  This  year-end  is  a  good  time 
to  pay  tribute  to  the  great  service 
rendered  by  the  Senior  Federal 
Judges-notably  Mr.  Justice  Tom 
Clark,  who  accepts  assignments 
to  sit  in  every  corner  of  the 
country.  Presently,  there  are  163 
Senior  Federal  Judges,  virtually 
all  of  whom,  literally,  "work  for 
nothing"-and  "keep  the  ship 
afloat." 
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(Above)  Judicial  Fellows  Program  finalists  and  their  spouses  attend  luncheon  briefing  held  for 
them  this  month  at  the  Federal  Judicial  Center.  Judge  Walter  E.  Hoffman,  Center  Director,  is  at 
the  far  right  (standing). 


LEAA  DEVELOPS  MODEL 

SENTENCING  GUIDELINES 

FOR  STATE  COURTS 

The  Law  Enforcement  Assis- 
tance Administration  has  develop- 
ed model  sentencing  guidelines 
which  are  being  implemented  in 
Denver,  Colorado,  and  courts  in 
Chicago,  New  York  and  Philadel- 
phia are  currently  developing 
their  own  model  guidelines. 

The  guidelines  which  are  aimed 
at  minimizing  disparity  in 
sentencing  were  developed  as  the 
result  of  a  recently  completed 
two-year  study  administered  by 
the  Criminal  Justice  Research 
Center,  Inc.  of  Albany,  New 
York.  The  guidelines  will  be  im- 
plemented in  several  cities  during 
1977. 

Using  the  Denver  sentencing 
guidelines,  persons  sentenced  in 
the  future  by  judges  in  that  city's 
six  criminal  courts,  will  be  sen- 
tenced under  the  model  guide- 
lines. A  judge  may  sentence  out- 
side  the   guidelines   but  he  must 


provide  explicit  written  reasons 
for  doing  so. 

Judge  James  C.  Flannigan,  the 
Presiding  Judge  of  the  Court's 
Criminal  Section,  and  a  member 
of  the  steering  and  policy  com- 
mittee that  formulated  the  guide- 
lines, candidly  admitted  he  had 
considerable  reservations  in  the 
early  stages  of  the  program: 

"At  first  I  was  very  skeptical 
with  a  rather  negative  attitude. 
But  when  I  learned  what  was  to 
be  done  and  as  we  met  from 
time  to  time,  my  negativism  re- 
ceded and  I  became  more  enthu- 
siastic. Sentencing  remains  a  big 
problem  for  a  judge— something 
that  gives  him  great  concern.  He 
realizes  he  is  dealing  with  the  life 
not  only  of  the  man  appearing 
before  him,  but  of  all  others  re- 
lated to  him— his  wife,  children, 
parents,  and  others." 

[Copies  of  the  175-page  final 
report  are  available  from  the 
LEAA,  Washington,  D.  C. 
20530.] 


CA-2  LAWYER  DELAYS 

TRIAL:    $1,500 

COSTS  ASSESSED 

The  Second  Circuit  Court  of 
Appeals  recently  upheld  the 
decision  of  the  Eastern  District 
of  New  York  which  ruled  that  an 
attorney  who  had  recklessly 
delayed  the  beginning  of  a 
criminal  trial  should  be  forced  to 
pay  $1,500-$500  for  each  day 
of  delay. 

The  opinion  of  the  Court  of 
Appeals,  authored  by  Judge 
Thomas  J.  Meskill,  said  that  the 
attorney  who  was  scheduled  to 
appear  before  Judge  Thomas  C. 
Piatt,  Jr.  (E.  D.-N.  Y.)  failed  to 
inform  Judge  Piatt  that  he  had 
another  trial  which  would 
conflict  with  the  trial  scheduled 
to  begin  before  Judge  Piatt. 

The  Court  of  Appeals  upheld 
the  local  rule  of  the  Eastern 
District  of  New  York,  Rule  8(b), 
which  authorizes  district  judges 
to  assess  reasonable  costs  directly 
against  counsel  whose  action 
impedes  the  effective 
administration  of  the  court's 
business. 

Judge  Meskill  said  that  "we  are 
hopeful  that  our  decision  will 
have  a  positive  effect  by  deter- 
ring recklessness  by  trial  lawyers 
of  the  federal  courts." 
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COURTRAN  II  UNDERWAY  IN  NORTHERN  DISTRICT  OF  ILLINOIS 


The  Courtran  II  Criminal  Case 
System,  which  includes  docketing 
and  speedy  trial  reporting  via  on- 
line terminals,  has  started  into 
operation  in  the  U.  S.  District 
Court  for  the  Northern  District 
of  Illinois. 

Chief  Deputy  Clerk,  Charles 
Vagner,  and  Deputy  Clerks 
Carole  Cuculich  and  Perry  Moses, 


Judicial  Fellow  Jack  Buchanan  illustrates  a 
Mistical  report  which  can  be  produced  at 
he  terminal.  This  is  one  type  of  terminal 
ised  to  enter  docketing  information  into  the 
lourtran  system. 


■pent  a  week  at  the  Computer 
Center  at  the  U.  S.  District  Court 
k>r  the  District  of  Columbia  test- 
ing the  system  and  learning  how 
|0  use  it  effectively  before  re- 
urning  to  their  Court  to  start 
>perations.  They  are  now  training 
•ther  members  of  the  Illinois 
Jorthern  Clerk's  Office  in  enter- 
>ig  criminal  case  data  via  the 
srminals  into  the  central  com- 
uter.  When  the  Chicago  team 
as  completed  their  testing,  oper- 
ations will  start  in  five  other 
Mot  District  Courts-C.  D.  Cal., 
|l.  D.  Cal.,  E.  D.  Mich.,  D.  C.  and 
L  D.  N.  Y. 

Initial  training  for  individuals 
jOm  the  additional  five  courts 
I'ill  be  conducted  in  Chicago  by 
srsonnel  from  the  Illinois  North- 

n  Clerk's  Office  and  the  Fed- 
fal  Judicial  Center.  Center  staff 
embers  will  subsequently  spend 
jie  week  conducting  additional 
,aining  in  each  of  the  five 
|>urts. 


Carole  Cuculich,  Deputy  Clerk  of  the  U.S. 
District  Court  for  the  Northern  District  of 
Illinois,  enters  information  from  Illinois 
Northern  criminal  dockets  as  Center  staff 
members  Richard  Fennell  and  John  Allen, 
and  Center  Director  Judge  Hoffman,  ob- 
serve. 

When  the  system  is  fully  opera- 
tional, Docket  Clerks  will  enter 
information  on  criminal  cases 
directly  into  the  computer  rather 
than  entering  the  information  on 
a  number  of  separate  forms  as  is 
the  present  practice. 


Perry  Moses,  Deputy  Clerk  in  the  U.  S.  Dis- 
trict Court  for  the  Northern  District  of 
Illinois,  asks  Michael  Marean  of  the  Center 
staff  to  check  a  Speedy  Trial  data  report  to 
be  sure  the  system  is  operating  correctly. 


This  information  will  be  en- 
tered into  the  Courtran  system 
using  terminals  located  in  each 
court. 

The  Federal  Judicial  Center 
has  established  a  nationwide  tele- 
communications   system    for    the 


transmission  of  case  information 
from  courts  to  the  Courtran  com- 
puters. 

The    network    provides  Judges, 
Deputy  Clerks  and  other  interest- 


chief  Deputy  Clerk  of  the  U.  S.  District 
Court  for  the  Northern  District  of  Illinois, 
Charles  Vagner,  one  of  the  key  persons  re- 
sponsible for  the  design  of  the  system, 
studies  a  calendar  report  as  Center  Deputy 
Director  Joseph  L.  Ebersole,  looks  on. 

ed  personnel  with  immediate 
access  to  all  relevant  data  via 
electronic  display.  When  desired, 
hard  copies  of  display  informa- 
tion can  be  immediately  pro- 
duced. 

Courtran    is    designed    to    sup- 
port  the   entire    range  of  Clerk's 


Jack  Pickett,  one  of  the  Center's  computer 
operators,  starts  a  disc  file  into  operation. 
These  discs  are  the  "file  cabinets"  for  all 
computerized  information.  Docket  informa- 
tion on  thousands  of  cases  from  many 
districts  can  be  stored  on  the  two  discs 
shown  here. 

Office  functions  including  case 
scheduling,  caseflow  management, 
Speedy  Trial  monitoring  and  re- 
porting, and  statistical  reporting 
to  the  Administrative  Office  of 
the  U.  S.  Courts. 
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Jan.    31-Feb.    3,    1977    Seminar 
for    Federal    Public    Defenders, 
Ft.  Lauderdale,  Fla. 
Jan.  31-Feb.  4  Videotape  Equip- 
ment   Workshop,    Washington, 
D.  C. 
Jan.      31      Judicial      Conference 
Magistrates     Committee,     New 
Orleans,  La. 
Jan.     31-Feb.     1     Judicial    Con- 
ference   Committee    on    Court 
Administration,    Key   Biscayne, 
Fla. 

Feb.  1-3  Advanced  Management 
Workshop  for  Supervising  U.  S. 
Probation  Officers,  Charleston, 
So.  Carolina 

Feb.  2-4  Judicial  Conference  Re- 
vievv  Committee,  Key 
Biscayne,  Fla. 

Feb.  3-4  Judicial  Conference 
Committee  on  the  Criminal 
Justice  Act,  Ft.  Lauderdale, 
Fla. 

Feb.  3-4  Judicial  Conference 
Advisory  Committee  on 
Judicial  Activities,  Key  Bis- 
cayne, Fla. 

Feb.  3-4  Meeting  of  FJC  Board, 
Key  Biscayne,  Fla. 

Feb.  4  Judicial  Conference  Com- 
mittee on  Bankruptcy,  Miami, 
Fla. 

Feb.  4  Judicial  Conference  Joint 
Committee  on  Code  of  Judicial 
Conduct,  Key  Biscayne,  Fla. 

Feb.  7-9  Workshop  for  District 
Judges,  Seattle,  Wash. 
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Feb.  11-12  Judicial  Conference 
Appellate  Rules  Committee, 
Williamsburg,  Va. 

Feb.  14-18  Advanced  Seminar  for 
U.S.  Probation  Officers,  San 
Diego,  Calif. 

Feb.  14-18  COURTRAN  Training 
Workshop,  Chicago,  III. 

Feb.  22-23  In-Court  Management 
Training  Institute,  San  Diego, 
Calif. 

Feb.  24-25  In-Court  Management 
Training  Institute,  San  Fran- 
cisco, Calif. 

Feb.  28  Judicial  Conference 
Standing  Committee  on  Rules 
of  Practice  and  Procedure, 
Washington,  D.  C. 

Feb.  28-Mar.  3  In-Court  Manage- 
ment Training  Institute, 
Honolulu,  Hawaii 

FEDERAL   RECORDS  COMMIS- 
SION DISCUSSES  DISPOSITION 
OF  JUDICIAL  RECORDS 

The  Study  Commission  on 
Records  and  Documents  of 
Federal  Officials  met  for  two 
days  at  the  Federal  Judicial 
Center  last  month  to  discuss  the 
disposition  of  judicial  records. 

Representing  the  Judiciary  at 
the  meeting  was  Judge  J.  Edward 
Lumbard  (CA-2),  the  only 
member  of  the  Commission 
representing  the  Judicial  Branch. 
However,  at  this  meeting  two 
additional  federal  judges  served  as 
panelists,  Judges  Carl  McGowan 
(CA-DC)  and  Gerhard  A.  Gesell 
(Dist.-D.C). 

The  discussion  focused  on  the 
disposition  of  three  categories  of 
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judicial  documents:  the  adminis 
trative  files  of  the  courts  whic| 
are  usually  in  the  custody  of  th 
clerk;  the  private  papers  of  judge 
including  letters  and  diaries;  th 
confidential  public  document 
such  as  working  papers,  draf 
opinions  and  documents  relatin 
to  the  confidential  judicial  delit 
erations  of  the  judges. 

The  panelists  and  Commissio 
members  agree  that  the  admini; 
trative  files  of  the  courts  shoul 
be  open  to  the  public  but  the 
the  private  papers  of  judges  ar 
the  private  property  of  th 
judges;  that  he  should  be  er 
couraged  to  make  them  availabl 
to  historians  because  they  ofte 
reflect  the  character  of  the  judc 
and  the  character  of  the  judge 
often  reflected  in  the  judici 
process.  As  far  as  the  third  cat 
gory  was  concerned— the  conl 
dential  public  documents— it  w; 
generally  agreed  that  these  ai 
written  extensions  of  confidenti 
deliberations  and  should  rema 
confidential.  Reference  w< 
made  to  the  discussions  held  t 
the  Supreme  Court  during  i 
confidential  conferences  and  tt 
fact  that  "What  is  said  ther 
stays  there". 

Some  Commission  membe 
suggested  that  it  might  be  wi 
for  the  Judiciary  to  establish  i 
own  system  of  archives  in  ord 
to  maintain  control  over  tl 
documents  of  judges.  The  fir 
report  of  the  Commission  will  I 
submitted  to  the  President  ai 
the  Congress  on  March  31. 


—       FIRST  CL4SS  MA\l 
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JUDICIAL  PAY  INCREASES  TAKE  EFFECT 


On  February  20,  the  first  substantial  salary  increases  for  Supreme 
tourt  Justices,  judges  of  both  the  Circuit  Courts  of  Appeals  and  the 
District  Courts  as  well  as  some  senior  members  of  the  judiciary  went 
nto  effect  automatically. 

The  salary  increases  were  proposed  by  former  President  Ford  when 
te  submitted  his  budget  to  Congress  on  January  17.  President  Ford 
ubmitted  his  proposals  after  receiving  the  Recommendations  of  the 
Commission  on  Executive,  Legislative  and  Judicial  Salaries  December  2. 


Under  Section  225  of  P.L. 
3  0-206,  the  salary 
•eco  m  mendat  ions  of  the 
'resident  automatically  go  into 
jffect  ".  .  .  at  the  beginning  of 
:he  first  pay  period  which  begins 
jfter  the  thirtieth  day  following 
die  transmittal  of  such  recom- 
mendations in  the  budget  .  .  ." 
jnless  neither  the  House  of 
Representatives  nor  the  Senate 
enacts  legislation  specifically  dis- 
approving all  or  part  of  the 
;ecommendations. 

In  this  instance,  however,  the 
eaders  of  both  Houses  of  the 
Congress  supported  the  Presi- 
ient's  pay  proposals  and  efforts  to 
iisapprove  them,  in  whole  or  in 
)art,  were  unsuccessful. 

These  are  the  first  substantial 
alary  increases  for  federal  justices 
md  judges  since  March  1,  1969. 
The  salary  commission  said  in  its 
eport  to  the  President,  "For  the 


last  eight  years,  the  highest 
officials  of  all  three  branches  of 
the  federal  government  have  re- 
ceived only  one  increase  in  salary, 
a  nominal  5%  cost  of  living 
increase.  During  this  time,  average 
private  wages  increased  by  70% 
and  the  consumer  price  index 
went  up  more  than  60%  and 
general  civil  service  pay  increased 
by  65%."  The  Commission  added 
that  testimony  presented  before  it 
"indicated  that  it  is  even  be- 
coming increasingly  difficult  to 
recruit  and  retain  highly  skilled 
and  able  attorneys  to  take 
positions  in  the  Federal 
judiciary." 

Here  are  the  present  pay  levels, 
those  submitted  by  the  salary 
commission,  and  the  President's 
proposals  submitted  to  Congress 
in  January  which  will  go  into 
effect  for  the  Judiciary  on  March  1 : 


Recommendation 

Present 

of  Salary 

New 

Salary 

Commission 

Salary 

Chief  Justice 

$64,600 

$80,000 

$75,000 

Associate  Justices 

$63,000 

$77,500 

$72,000 

Circuit  Judges 

$44,600 

$65,000 

$57,500 

District  Judges 

$42,000 

$62,000 

$54,500 

CHIEF  JUSTICE  PRESENTS 
REPORT  ON  THE  JUDICIARY 

Chief  Justice  Warren  E.  Burger 
in  his  address  to  the  American  Bar 
Association  during  its  midyear 
meeting  in  Seattle  this  month 
called  for,  among  other  things,  the 
elimination  of  diversity  jurisdic- 
tion, the  division  of  the  Ninth  and 
the  Fifth  Circuits  into  three 
administrative  units  each,  the 
creation  of  132  new  judgeships 
and  the  establishment  of  a 
National  Institute  of  Justice. 

Here  is  a  summary  of  the  Chief 
Justice's  Report  on  the  State  of 
the  Judiciary.  (The  full  text  is 
available  from  the  FJC  Informa- 
tion Service.) 

The  Chief  Justice  commended 
the  American  Bar  Association  for 
taking  the  leadership  in  crucial 
areas  which  weighed  heavily  in 
bringing  about  the  establishment 
of  the  Institute  for  Court  Manage- 
ment, the  National  Center  for 
State  Courts  and  Circuit  Execu- 
tives positions,  with  all  groups 
working  together  to  eliminate  the 
problems  of  delay,  congestion, 
and  excessive  expense  in  the  resol- 
ution of  disputes. 

The  very  complexity  of  the 
Government  today  seriously  im- 
pedes communications  among  its 
parts  and  branches.  The  Judicial 
Branch  lacks  facilities  generally 
available  to  the  departments  of 
the  Executive  in  pressing  its 
positions  to  the  Congress  and  as  a 
result,  needed  legislative  action  is 
(See  CHIEF  JUSTICE,  page  2) 
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(CHIEF  JUSTICE  from  page  1) 

often  delayed  and  some  actions 
are  taken  without  awareness  of 
the  consequences  on  the  work  of 
the  courts. 

The  Chief  Justice  also: 

•  Cited  three  examples  which 
illustrate  the  tendency  of  Congress 
constantly  to  add  to  the  juris- 
diction and  functions  of  the 
federal  courts  without  simulta- 
neously providing  the  people 
necessary  to  do  the  work.  [The 
examples  he  used  were  Speedy 
Trial  Act  of  1974,  the  Regional 
Bail  Reorganization  Act  of  1973, 
and  the  Temporary  Emergency 
Court  of  Appeals.]  The  critical 
factor  is  that  Congress  should  act 
with  an  awareness  of  the  conse- 
quences on  the  courts  when  it 
legislates  and  should  provide 
adequate  tools.  The  Chief  Justice 
again  urged,  as  he  has  since  1972, 
that  Congress  establish,  by  rule 
or  resolution,  a  procedure  re- 
quiring each  committee,  upon  re- 
porting a  bill  affecting  the  federal 
courts,  to  submit  with  the  legisla- 
tion an  impact  statement. 

•  Reported  that  it  is  now 
imperative  that  we  have  not  65 
new  judgeships  but  approxi- 
mately 132 — 107  district  judge- 
ships and  25  circuit  judgeships. 

•  Urged  that  Congress  totally 
eliminate  federal  jurisdiction  in 
diversity  of  citizenship  cases 
which  comprise  nearly  20  percent 
of  the  district  court  filings. 

•  Urged,  since  both  the  Ninth 
and  Fifth  Circuits  are  so  large, 
that  Congress  should  now  pro- 
ceed promptly  to  divide  the 
circuits  into  three  administrative 
units. 

•  Suggested,  also,  that  Con- 
gress authorize  the  Judicial  Con- 
ference to  divide  the  Circuits  into 
administrative  units,  subject  to  a 
veto  by  the  Congress. 

•  Endorsed  the  concept  of 
establishing  a  Presidential  judicial 
nominating  commission  in  each 
circuit  to  evaluate  appointments 
for  the  Court  of  Appeals  and  said 
he  hoped  that  this  concept  will  be 
used  on  a  state  basis  to  evaluate 
lawyers  considered  for  district 
court  appointments,  and  that  this 


would,  in  fact,  increase  the  per- 
centage of  judges  rated  "excep- 
tionally well  qualified"  by  the 
American  Bar  Association. 

•   Called  for  the  creation  of  a 
permanent    Commission    on    the 
Judiciary  that  would  carry  on  a 
continuing  study  of  the  problems 
and    the    needs    of    the    Judicial 
Branch,  and  make  periodic  reports 
directly    to    the    Judiciary    Com- 
mittee of  the  House  and  Senate, 
the    President    and    the    Judicial 
Conference  of  the  United  States. 
One  of  the  key  functions  of  this 
Commission  would  be  to  improve 
communication      between      the 
Judicial,    Legislative,   and    Execu- 
tive Branches  of  the  Government. 
•    Recommended    the   creation 
of  the  National  Institute  of  Justice 
which  should  be  essentially  a  grant 
organization,  a  highly  specialized 
extension     of     the     concept     of 
revenue  sharing.  This  organization 
would  act  as  a  mechanism  to  give 
to  state   courts  the  financial  aid 
which  realistically,  they  are  unable 
to   secure   from   their   own  hard- 
pressed  state  legislatures. 


A.  O.  DIRECTOR  OUTLINES 
LEGISLATIVE  PROGRAM 

Rowland  F.  Kirks,  Director  of 
the  A.O.,  testified  this  month 
before  the  House  Judiciary  Sub- 
committee on  Courts,  Civil 
Liberties  and  the  Administration 
of  Justice  and  outlined  for  the 
Committee  the  new  legislation 
which  the  A.O.,  on  the  recom- 
mendation of  the  Judicial  Con- 
ference, intends  to  send  to  the 
Congress  this  year. 

He  said  that  approximately 
thirty  requests  for  new  legislation 
will  be  sent  to  the  House  Sub- 
committee in  addition  to 
legislation  which  will  go  to  other 
committees  which  deal  with  the 
creation  of  new  judgeships. 

He  testified  that  the  time  has 
come  for  Congress  to  reexamine 
the  jurisdiction  of  district  courts 
and  mentioned  that  during  the 
previous  Congress  legislation  was 
transmitted  which  would  have 
amended  the  jurisdictional  statute 
on  diversity  of  citizenship  to 
prevent   a   plaintiff  from  filing  a 


diversity  action  in  a  district  court 
located  in  a  state  in  which  he  is  i 
citizen. 

In  addition,  he  said  the  Judicia 
Conference  also  commentec 
favorably  on  legislation  in 
troduced  in  the  Senate  to  increas* 
the  amount  in  controversy 
required  in  diversity  cases  frorr 
$10,000  to  $25,000. 

"At  its  session  next  month,  th< 
Judicial  Conference  will  consider « 
strong  recommendation  from  om 
of  its  committees  that  thi 
diversity  of  citizenship  jurisdictioi 
of  the  federal  courts  be  abolished 
The  action  of  the  Conference  wil 
be  reported  to  the  Congress  befor 
the  first  of  April." 

On  the  subject  of  jury  adminis 
tration,  he  told  the  Subcommitte 
that  the  Judicial  Conference  ha 
recommended  the  repeal  of  2! 
U.S.C.  1863(b)(7)  permitting  th 
automatic  exclusion  o 
prospective  jurors  who  must  traw 
a  great  distance  to  attend  couri 
Increases  in  attendance  fees  fror 
$20  to  $30  per  day  and  certai 
juror  expenses  such  as  travel  als 
will  be  recommended  as  well  i 
legislation  to  protect  th 
employee  rights  of  persons  wh 
are  called  for  jury  service. 

"We  are  also  preparing  a 
omnibus  bill  which  would  create 
presumption  that  the  use  of  votf 
registration  lists  is  consistent  w'n 
the  cross-sectional  selection  ( 
juries;  provide  for  a  jury  of  si 
persons  in  civil  cases  with  a  r 
duction  in  allowable  peremptoi 
challenges  from  three  to  two;  pr 
vide  Federal  Employee  Cor 
pensation  Act  coverage  for  juro 
who  are  injured  in  the  pe 
formance  of  their  duties;  perrr 
persons  whose  civil  rights  ha' 
been  restored  to  serve  on  jurie 
and  make  administrative  chang 
in  the  Act  to  facilitate  the  use  i 
electronic  data  processing  in  ju 
selection." 

He  said  that  the  Judicial  Co 
ference  has  asked  that  the  enti 
subject  of  filing  fees  be  reviewi 
and  is  suggesting  that  the  Co 
ference  be  given  the  authority 
fix  all  fees. 

Turning  to  the  subject  of  Mag 
(See  KIRKS,  page 
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JUDICIAL  IMPACT  STATEMENTS 


THERE  WAS  SNICKERING 
five  years  ago  when  Chief  Justice 
Warren  E.  Burger  suggested  that 
Congress  create  something  he 
called  a  judicial  impact  state- 
ment. But  nobody  ought  to  be 
snickering  now.  The  federal 
court  system  is  buried  in  cases 
and  many  of  them  are  the  result 
of  legislation  that  Congress  has 
passed  in  recent  years  without 
paying  much  attention  to  what 
the  new  laws  would  do  to  the 
courts. 

The  Chief  Justice  renewed  his 
plea  over  the  weekend  in  Seattle 
and  documented  his  argument 
unusually  well.  He  noted  that 
earlier  this  month  Congress  di- 
rected that  all  cases  arising  under 
the  emergency  natural  gas  bill  be 
handled  by  the  Emergency  Court 
of  Appeals.  That  sounded  fine 
when  it  was  proposed,  especially 
since  that  court  was  set  up  in 
1973  to  handle  such  cases.  But 
guess  what?  Congress  never  pro- 
vided any  judges  for  it.  Its 
members  are  drawn  from  other 
federal  courts  and  13  different 
judges  have  sat  on  it  in  the  last 
four  years  in  order  to  spread  the 
work  around.  And  Congress,  of 
course,  never  provided  the  other 
courts  with  new  judges  to  replace 
those  who  were  being  used  on 


URKS  from  page  2) 

ates,  he  said  that  the  Con- 
Jrence  has  proposed  amendment 
)  the  Federal  Magistrate's  Act 
tended  to  enlarge  the  trial 
'irisdiction  of  magistrates  in 
jrtain  misdemeanor  cases.  Mag- 
nates, probation  officers  and 
retrial  service  officers  are  not 
ow  included  in  the  statute 
iaking  it  a  crime  to  kill  or  injure 
|irtain  officers  or  employees  in 
|ie  performance  of  their  duties, 
he  Conference  believes  that  this 


this  new  one. 

The  same  thing  happened  with 
the  railroad  reorganization  act. 
Congress  created  a  special  three- 
judge  court  to  handle  the  bank- 
ruptcies of  the  eastern  railroads, 
but  provided  no  judges  for  it  and 
no  replacements  for  the  three 
judges  who  were  pulled  from 
other  courts  to  sit  on  it. 

The  lesson  is  obvious. 
Congress  ought  to  do  what  the 
Chief  Justice  wants.  It  created 
environmental  impact  statements 
to  help  all  of  us  understand 
better  the  effect  on  the  world 
around  us  of  various  federal 
projects.  It  has  created  its  own 
internal  budget  impact  state- 
ments so  its  members  can  have 
an  idea  of  how  much  a  particular 
proposal  will  cost  in  future  years. 
It  ought  to  do  the  same  kind  of 
thing  for  the  courts  so  it  can  pro- 
vide enough  judges  to  handle 
efficiently  and  expeditiously  the 
cases  it  wants  decided. 

The  present  situation  is 
absurd.  The  Chief  Justice  says 
the  federal  courts  now  need  132 
new  judges  just  to  keep  up  with 
their  present  work.  If  he  is 
right— and  the  evidence  suggests 
his  number  is  in  the  ball  park— 
the  judiciary  is  falling  farther  and 
farther  behind  every  day. 


SPOTUGH" 
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added  protection  should  be 
provided  to  all  officers  and 
employees  of  the  Judicial  Branch 
whose  duties  involve  a  degree  of 
personal  danger. 

Here  are  other  matters  which 
Director  Kirks  said  may  come  be- 
fore the  Subcommittee  this 
session: 

•  A  bill  to  provide  for  legal 
assistants  in  the  U.S.  Courts  of 
Appeals. 

•  Legislation    relating    to    the 


(See  KIRKS,  page  8) 


Sherman  R.  Day 

What  is  the  National  Institute 
of  Corrections  and  what  is  the 
group  currently  doing?  In  the 
following  interview,  the  Institute's 
Director,  Sherman  R.  Day,  an- 
swers in  detail  these  questions  and 
explains  how  the  new  organization 
may  contribute  to  key  correc- 
tional changes  in  what  many  ob- 
servers believe  have  been  the  most 
neglected  correctional  units  in  the 
Nation:  the  thousands  of  local  jails 
where  federal  as  well  as  state  in- 
mates often  spend  months  prior  to 
and  after  trial. 

Director  Day  is  the  former 
Administrator  for  Staff  Develop- 
ment for  the  Bureau  of  Prisons 
and  has  been  Associate  Dean, 
Academic  Programs,  and  Professor 
of  Urban  Life  at  Georgia  State 
University.  He  holds  a  Doctorate 
in  Education  from  the  University 
of  Georgia  and  has  written  exten- 
sively on  such  topics  as  Innova- 
tions in  Group  Counseling  and  In- 
terpersonal Communications. 

Would  you  describe  the  purpose 
of  the  National  Institute  of 
Corrections? 

The  National  Institute  of  Cor- 
rections was  created  to  be  a 
leadership  resource  for  state  and 
local  corrections.  We  hope  to 
accomplish  this  mission  through  a 
variety  of  activities  including  staff 
development,  research  and  evalua- 
tion, information  sources,  stand- 
ards development  and  technical 
assistance. 
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What  staff  do  you  have? 

We  are  a  very  small  agency.  We 
are  authorized  26  staff  and  a  total 
budget  of  approximately 
$5,000,000. 

What  lessons,  if  any,  can  we  learn 
or  gain  from  your  experience  with 
state  prisons? 

We  ourselves  are  still  learning. 
However,  we  have  become  very 
aware  of  what  a  disparity  there  is 
both  at  the  state  and  local  level. 
Operations  and  programs  range 
greatly  in  quality  and  quantity. 
We  have  also  learned  first  hand 
how  fragmented  our  correctional 
system  or  "non  system"  is  in  this 
country. 

Could  you  give  us  an  example  of 
what  you  are  either  doing  or  have 
done  with  regard  to  improving  the 
conditions  in  the  jails? 

The  improvement  of  our 
Nation's  jails  is  a  major  priority 
and  program  thrust  for  NIC.  One 
example  of  our  activity  is  our  plan 
to  establish  a  stable  training,  infor- 
mation and  technical  assistance 
center  on  jails. 

What  will  that  do? 

The  Center  will  serve  three 
functions.  It  will  serve  as  a 
training  center  for  people  who 
manage  jails  such  as  a  sheriff  or 
correctional  administrator.  It  will 
serve  as  a  base  for  technical  assis- 
tance activities  to  state  and  local 
jails  which  seek  help  in  jail 
management,  operations  or  pro- 
grams. The  Center  will  also  be  an 
information  center  for  jailers, 
elected  officials  or  citizens. 

We  consider  jails  as  the  most 
overlooked  and  neglected  area  of 
the  whole  correctional  system. 

A  few  federal  judges,  as  you  may 
be  aware,  have  been  critical  of  the 
Federal  Prison  System.  Do  you  see 
the  same  thing  at  the  local  level  - 
federal  judges  and  state  judges  be- 
coming more  critical  of  the  jail 
system? 

There  is  no  question  the  federal 
judiciary  has  been  one  of  the 
prime  movers  for  reform  at  all 
levels  of  corrections.  While  cor- 
rectional administrators  are  not  al- 
ways happy  with  the  decisions 
that  the  federal  judiciary  renders, 


by  and  large  these  decisions  have 
resulted  in  progressive  and  con- 
structive change.  I  think  that  you 
will  find  a  great  deal  of  judicial 
activity  at  the  state  and  local 
levels. 

Do  you  think  that  the  states 
accept  that  as  progressive? 

I  think  that  the  state  officials 
see  these  decisions  in  a  mixed 
way.  State  and  federal  adminis- 
trators have  for  the  most  part 
been  responsive  to  the  courts  and 
in  many  cases  have  appreciated 
court  intervention.  The  courts 
have  called  to  the  attention  of 
legislators,  community  leaders  and 
the  public  the  problems  of  state, 
local  and  federal  corrections. 
Many  of  the  decisions  rendered  by 
the  federal  courts  cite  conditions 
that  have  been  apparent  to  cor- 
rectional officials  for  years.  In 
some  cases  these  same  officials 
have  asked  their  elected  leaders 
for  assistance  without  success. 

I  do  not  want  to  imply  that 
states  always  agree.  However  on 
balance,  court  intervention  has 
produced  improved  correctional 
practice. 

Do  legislatures  and  administrators 
see  the  real  problems? 

Most  legislatures  have  been  in- 
formed of  the  problems  in  correc- 
tions. However,  corrections  still 
receives  low  priority  in  com- 
parison with  other  state  and  local 
activities.  My  experience  is  that 
staff  correctional  administrators 
are  concerned. 

The  legislators  have  a  tough  sit- 
uation. I  think  many  are  con- 
cerned. Corrections  must  compete 
for  the  dollar  -  corrections  is 
down  the  ladder,  way  down  the 
ladder.  However,  very  recently, 
the  media  has  called  attention  to 
the  tremendous  overcrowding 
problem  in  our  Nation's  prisons. 

What's   the   reason   for   the  over- 
crowding? 

Certainly  increased  number  of 
people  in  the  age  range  20  to  30 
has  had  an  effect.  Second,  I  think 
the  public  has  influenced  the 
attitude  of  releasing  authorities; 
and  third,  judicial  sentencing  has 
been  affected.  When  more  people 
go  to  prison  for  longer  periods  and 


fewer    are    released,    the    prisons 
suffer. 

Both  judges  and  lawyers  are  in  dis- 
agreement on  the  role  of  the  trial 
judge  in  inspecting  premises  where 
defendants    are    being   held   both 
prior  to  and  after  sentencing.  Do 
you  think  this  is  an  area  in  which 
the  judge  should  be  intervening? 
Ideally,  I  don't.  I  would  liketc 
see  corrections  receive  the  kind  o1 
support   at  state  and   local   level; 
that   would    make  it  unnecessary 
for  the  judge  to  intervene.  I  hop< 
the  National   Institute  of  Correc 
tions  as  well  as  other  agencies  car 
be  a  resource  to  assist  states  anc 
localities    to    take    the    necessan 
action   that   makes  judicial   inter 
vention      unnecessary.       Reforn 
should  come  from  the  professioi 
itself.  However,  we  have  far  to  gi 
before    we   achieve   the   maturit 
implied  in  my  hopes. 
Are  you  receiving  acceptance? 

Yes.  We  have  tried  to  work  ver 
closely  with  the  profession.  W 
have  some  advantages  over  otht 
agencies.  One,  we  are  very  sma 
and  hopefully  more  responsivi 
We  are  a  very  simple  agency  with 
minimum  of  red  tape.  Chances  ai 
if  you  call  the  National  Institm 
of  Corrections,  I  will  answer  tr 
phone. 

Do  some  of  the  states  wil 
growing  problems  come  to  yc 
and  say,  "We  have  a  probler 
What  can  you  do  to  help  us"? 

Yes,  particularly  in  the  jail  are 
The    requests    we    have    receivf 
affirm   my  belief  that  most   cc 
rectional    administrators   want 
improve  their  prisons  and  jails. 

Could  you  describe  the  jj 
problem? 

The  jail  problem  is  a  mul 
faceted  one.  One  problem  is  i 
adequate  staff,  staff  selection  ai 
training.  In  many  places  t 
officers  are  untrained  in  corn 
tions.  Another  problem  is  the  la 
of  systematic  classification  a 
screening  of  inmates  to  ke 
violent  criminals  separate  frc 
non-violent  offenders,  to  identi 
mentally  ill  offenders,  and 
determine  the  level  of  supervisi 
needed  for  pre-trial  and  sentenc 
(See    DAY    page 


ATTORNEY  GENERAL  BELL 
ADDRESSES  ABA 

Attorney  General  Griffin  B. 
Bell  addressed  the  ABA  House  of 
Delegates  when  it  held  its  Mid- 
year Meeting  in  Seattle  this 
■nonth  and  outlined  immediate 
alans  which  call  for  a  close 
working  relationship  with  the  legal 
Drofession. 

Though  Judge  Bell  has 
addressed  the  House  on  other 
occasions  as  Chairman  of  the 
Association's  Judicial  Adminis- 
xation  Division,  it  was  his  first 
ippearance  before  this  policy- 
naking  body  as  a  member  of  the 
'resident's  Cabinet. 

Some  of  the  Attorney  General's 
)lanscall  for: 

•  A  unit  within  the  Office  of 
_egal  Affairs  of  the  Department 
)f  Justice  to  study  and  report  on 
he  impact  of  federal  legislation 
iffecting  the  federal  courts.  The 
Zh\ef  Justice  as  long  ago  as  1970, 
md  as  recently  as  February  13, 
vhen  he  addressed  the  ABA  this 
nonth,  said  passage  of  all  legisla- 
ion  affecting  the  federal  courts 
hould  be  accompanied  by  impact 
tatements. 

•  Creation  of  a  commission  on 
nrierit  selection  of  nominees  for 
he  U.S.  Court  of  Appeals.  (See 
elated  story  page  10.) 

•  As  for  nominations  for 
jistrict  judgeships,  a  separate 
lerit  selection  committee  will  be 
instituted  in  cooperation  with 
le  Senators  involved.  Ultimately, 
ley  hope  to  develop  a  model  plan 
tiich  would,  either  totally  or 
,'ith  modifications,  be  adopted  in 

I  the  states. 

•  Merit  selection  procedures  for 
'ie      nominations      of      U.S. 
ttomeys.    At      least    five    names 
■ould  be  submitted  to  President 
jarter,  together  with  ratings,  from 

hich     he    would    designate    his 
"loice  for  Senate  approval. 

'  •  Creation  of  a  new  unit  within 
ie  Department  of  Justice  to  be 


called  the  Office  for  Im- 
provements in  the  Administration 
of  Justice.  Daniel  J.  Meador,  now 
a  Professor  of  law  at  the  Univer- 
sity of  Virginia,  will  head  the  new 
division. 

The  Attorney  General  invited 
close  cooperation  with  the  legal 
community  in  developing  im- 
proved judicial  administration, 
especially  those  matters  affecting 
the  federal  courts.  He  expressed  a 
special  concern  for  civil  rights. 

JUDICIAL  ADMINISTRATION 
SEMINAR  HELD 

Twenty-two  law  professors, 
representing  17  law  schools,  and 
22  judges  representing  17  states, 
attended  a  three-day  innovative 
program  in  Reno,  Nevada,  last 
month,  which  was  jointly 
sponsored  by  the  ABA's  Com- 
mittee on  Education  in  Judicial 
Administration  and  the  National 
College  of  the  State  Judiciary. 

The  goal  of  the  seminar  was  to 
look  at  the  ideal  systems  and  pro- 
cedures as  presented  in  textbooks 
and  classrooms  and  in  turn  discuss 
the  realities  of  the  court  systems 
as  they  exist. 

"The  interaction  seminar 
sought  to  bring  about  a  better  un- 
derstanding of  practical  court 
administration  and  procedures  and 
how  best  to  inject  this  into  the 
criminal  and  civil  procedure 
courses  in  the  law  schools  of  this 
Nation,"  Judge  Ernst  J.  Watts, 
Dean  of  the  National  College  of 
the  State  Judiciary,  said. 

Among  the  key  personnel  who 
participated  in  this  seminar  were 
Dorothy  W.  Nelson,  Dean  of  the 
University  of  Southern  California 
School  of  Law  and  Chairman  of 
the  ABA  Committee  on  Education 
in  Judicial  Administration;  Pro- 
fessor Edward  L.  Barrett,  Jr.,  of 
the  University  of  California 
School  of  Law  at  Davis;  Professor 
Maurice  Rosenberg  of  the 
Columbia  University  School  of 
Law;  Professor  Franklin  E. 
Zimring  of  the  University  of 
Chicago  Law  School;  and  Harry  0. 
Lawson,  Colorado  State  Court 
Administrator. 


During  the  seminar  Dean 
Nelson  said,  "Law  and  court 
reform  is  the  task  of  every  judge, 
every  member  of  the  bar;  every 
legislator,  every  court  officer, 
every  law  student  and  every 
person  who  comes  in  contact  with 
our  far  reaching  system  of  justice 
at  every  point.  If  all  law  students 
are  to  be  sensitized  to  the 
problems  and  the  realities,  it  is  im- 
portant first  to  sensitize  the  law 
professors  by  examining  the  ideal 
vs.  reality." 

The  group  agreed  law  professors 
must  take  the  responsibility  of 
learning  enough  about  the  system 
so  that  they  can  communicate  this 
reality  in  their  teaching  and 
scholarship.  Legal  doctrines  need 
to  be  evaluated  in  terms  of  the 
real  world  in  which  they  are 
applied. 

This  seminar  had  its  origins  in 
an  initial  series  of  meetings  held  at 
the  Federal  Judicial  Center  in 
1973. 

The  work  of  the  resulting 
committee  was  co-sponsored  by 
the  ABA  and  the  FJC.  At  that 
time,  many  law  students  were 
complaining  that  their  third  year 
in  law  school  was  ill-structured 
while  most  judges  believed  that 
many  new  members  of  the  bar 
were  inadequately  prepared  to 
represent  their  clients  in  court 
and,  as  a  result,  were  slowing 
down  the  judicial  process. 

One  of  the  first  decisions  of  the 
committee  then  was  to  bring 
together  at  the  FJC  a  group  of 
state  and  federal  judges  as  well  as 
selected  law  professors.  The 
professors  asked  the  judges  to 
candidly  explain  what  they  were 
doing  wrong  and  the  judges 
candidly  did. 

As  a  direct  result  of  this  con- 
structive confrontation,  several 
judicial  administration  courses 
were  shortly  thereafter  added  to 
law  school  curricula,  and  at  least 
six  of  the  participating  judges 
began  teaching  judicial  adminis- 
tration-oriented courses. 
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CHIEF  JUDGE  SEITZ 

SPEAKS  ABOUT 

THE  FUTURE  OF 

THE  FEDERAL  JUDICIARY 

Chief  Judge  Collins  J.  Seitz 
(CA-3),  last  month  delivered  an 
address  entitled  "Some  Thoughts 
on  the  Future  of  the  Federal 
Judiciary",  in  which  he  discussed 
judicial  selection,  the  recent  in- 
crease in  the  caseloads,  and  the 
need  for  additional  judges. 

He  said  that  the  calibre  of  the 
federal  judges  is  at  the  heart  of  the 
judicial  system.  He  outlined  the 
present  selection  process  in  which 
politics  often  plays  a  major  part 
and  said  that  this  is  not  partic- 
ularly objectionable  so  long  as  an 
impartial  grouping  representing  an 
appropriate  cross-section  of 
knowledgeable  individuals  can 
have  an  opportunity  to  express 
their  views  on  whether  the 
individual  to  be  nominated  is 
reasonably  qualified. 

However,  he  said  what  is 
lacking  is  some  device  which 
would  bring  to  the  attention  of 
the  President  and  the  appropriate 
Senator,  the  names  of  qualified  in- 
dividuals who  do  not  have 
political  backing  and  that  local  bar 
associations  should  be  more 
militant  about  asking  their 
Senators  to  consult  them 
routinely  as  to  potential 
appointees. 

Turning  to  the  effect  of  the 
Speedy  Trial  Act  on  the  federal 
caseload,  Chief  Judge  Seitz  said  it 
has  required  district  judges  to  give 
priority  to  criminal  matters  almost 
to  the  exclusion  of  civil  litigation 
in  many  areas  of  the  country. 

Congress  must  grant  relief  by 
adding  more  personnel  and 
reducing  federal  jurisdiction  if  the 
caseload  problem  is  to  be  solved. 
In  addition,  he  endorsed  the 
proposal  of  Chief  Justice  Burger 
calling  for  a  judicial  impact 
statement  for  every  piece  of  legis- 
lation which  would  affect  the 
jurisdiction  of  the  federal  court 
system. 

Looking  into  the  future,  he 
predicted  that  the  Judiciary  would 
become  much  larger  and  that  the 
number   of   supporting   personnel 


will  increase  accordingly. 

In  addition,  he  said  that  most 
circuits  have  adopted  various 
techniques  to  deal  with  the 
mounting  caseload  such  as  limiting 
oral  argument  and  full  opinions  in 
many  cases. 

"I  confess  that  I  find  the 
situation  depressing.  But,  we  of 
the  Judiciary  are  dedicated  to  the 
objective  that,  within  human 
limits,  we  will  process  all  the  cases 
we  can  while  remaining  faithful  to 
our  oath.  .  .  After  all  -  Justice 
under  law  -  the  ultimate  objective 
of  the  Bench  and  the  Bar,  is 
indivisible." 
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A  Review  prepared  by  the  Ad- 
ministrative Office  of  pertinent 
legislation. 

Bills  Introduced 

H.R.  1899,  to  authorize  an 
additional  seven  judgeships  for  the 
United  States  Courts  of  Appeals, 
introduced  by  Mr.  Rodino  and 
pending  in  the  House  Judiciary 
Committee. 

S.  181,  to  amend  Title  18 
U.S.C.  so  as  to  establish  certain 
guidelines  for  sentencing,  establish 
a  United  States  Commission  on 
Sentencing,  and  for  other  pur- 
poses, introduced  by  Senator 
Kennedy  and  eight  other  Senators, 
which  is  now  pending  in  the 
Senate  Committee  on  the  Judici- 
ary. In  the  House  H.R.  470,  H.R. 
2312,  H.R.  1182  are  all  com- 
parable bills.  In  addition,  S.  204, 
to  establish  the  Federal  Sen- 
tencing Commission  has  been  in- 
troduced by  Senators  Hart  and 
Javits. 

S.  260,  introduced  by  Senators 
Kennedy  and  McClellan  would 
amend  Title  18  U.S.C.  so  as  to  im- 
pose mandatory  minimum  terms 
with  respect  to  certain  offenses 
and  for  other  purposes. 

S.  11,  to  provide  for  the 
appointment  of  additional  district 


court  judges  was  introduced  by 
Senator  McClellan  and  eight  other 
Senators.  This  bill  is  in  the  same 
form  as  the  legislation  which 
passed  the  Senate  last  year.  The 
House  counterpart  is  H.R.  1181, 
which  was  introduced  by  Mr. 
Rodino  and  is  now  pending  in  the 
House  Committee  on  the 
Judiciary. 


Attorneys'  Fees.  Numerous  bills 
have     been     introduced     in    this 
session  which  would  authorize  the 
court  to  award  attorneys'  fees  to 
prevailing  plaintiffs  in  a  number  of 
varying   types  of  proceedings.   In 
addition,  some  of  the  bills  provide 
for  attorneys'  fees  to  be  awarded 
during  agency  proceedings  as  well. 
S.    270,    introduced    by    Senator 
Kennedy  and   14  other  Senators, 
has    been    referred    to    both    the 
Committee      on      Government 
Operations     and     the     Judiciary 
Committee.  The  bill  has  been  the 
subject  of  a  hearing,  at  which  the 
Federal    Trade    Commission    and 
public  witnesses  testified.  The  bill 
would  amend  the  Administrative 
Procedure  Act  to  permit  awards  of 
reasonable     attorneys'    fees    and 
other      expenses      for      public 
participation     in    federal    agency 
proceedings    and    for    other    pur- 
poses. The  bill  would  require  an 
annual    report    of    the    Adminis- 
trative    Office     on     awards     of 
attorneys'     fees     and     litigation 
expenses      against      the      United 
States. 

New     Federal    Criminal  Code. 

H.R.  2311,  to  codify,  revise  and 
reform  Title  18  o*  the  U.S.C.  to 
make  appropriate  amendments  to 
the  Federal  Rules  of  Criminal  Pro- 
cedure, to  make  conforming 
amendments  to  the  criminal  pro- 
visions of  other  titles  of  the  U.S.C. 
and  for  other  purposes,  has  been 
introduced  in  the  House  of  Repre- 
sentatives. A  Senate  version  is  ex- 
pected to  be  introduced  shortly. 
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(DAY  continued) 

offenders.  Basically,  we  need  more 
research  in  many  areas  to 
determine  what  works  and  what  is 
bad.  Jails  are  very,  very  com- 
plicated operations.  Jails  need  a 
guard  force,  a  program  staff, 
medical  services,  mental  health 
services,  and  food  services. 

Even  if  you  have  enough  help,  are 
they  adequately  trained? 

No,  training  is  very  limited. 
This  is  true  from  the  line  level  to 
top  management. 

Are  there  any  good  jails? 

There  are  some  excellent  jails.  I 
hesitate  to  name  them  because  I 
will  leave  somebody  out,  but  there 
are  some  excellent  jails.  However, 
there  are  4,000  American  jails  and 
most  are  substandard. 

Do  you  believe  that  adequate 
facilities  exist  in  the  states  today 
to  take  care  of  specialized 
problems  related  to  psychotics, 
narcotic  offenders,  and  problems 
of  youth  offenders? 

No.  And  I  can  state  that  un- 
equivocally. At  the  present  time 
the  majority  of  our  states  are  hard 
pressed  to  provide  adequate 
facilities  —  period.  Many  states 
have  attempted  to  deal  with 
specialized  needs  of  the  offenders 
you  named.  However,  over- 
crowding has  forced  adminis- 
trators to  direct  resources  from 
these  areas  to  merely  funding 
beds. 

Do  you  advocate  pretrial 
diversion? 

Yes,  but  quite  frankly,  we  have 
not  really  "diverted"  in  most  pro- 
grams which  are  called  diversion. 
We  have  merely  cast  a  larger  net 
and  used  diversion  to  supervise 
people  previously  released  or 
placed  on  probation.  I  advocate 
diversion  whenever  possible.  I 
advocate  the  least  restrictive 
means  of  supervision  necessary  to 
insure  protection  of  the  public. 

Would  you  limit  diversion  to  the 
first  offender  or  youths? 

Certainly  that  would  be  the 
largest  group,  but  the  real  answer 
depends  on  what  people  are 
diverted  to. 


Did  these  problems  precipitate  the 
creation  of  the  NIC? 

No.  The  National  Institute  of 
Corrections  grew  out  of  frustra- 
tion with  lack  of  coordination  and 
fragmentation  in  corrections  and  a 
need  for  a  center  of  correctional 
knowledge.  We  are  the  only 
organization  whose  unique 
mission  is  improving  corrections. 

I  suspect  your  institution  has  long 
been  on  the  horizon  without 
many  of  us  knowing  it. 

The  idea,  proposed  as  a 
National  Academy  for  Correc- 
tions, has  been  around  for  many 
years.  The  concept  gained 
momentum  at  the  First  Con- 
ference on  Corrections  in 
Williamsburg  in  1971.  Both  the 
Attorney  General  and  The  Chief 
Justice  called  for  the  creation  of  a 
National  Academy  of  Corrections 
to  be  the  center  of  correctional 
learning.  This  was  the  beginning  of 
NIC  as  we  know  it  today.  An  ad 
hoc  advisory  board  changed  the 
name  to  the  "National  Institute  of 
Corrections"  to  broaden  the  con- 
cept beyond  training.  The 
Institute  received  legislative 
sanction  as  part  of  the  Juvenile 
Justice  and  Delinquency  Preven- 
tion Act  of  1974. 

Some  judges  feel  that  imprison- 
ment is  for  punishment  —  not 
rehabilitation.  Do  you  agree  with 
this  concept? 

I  agree  with  this  concept  com- 
pletely. I  think  that  the  function 
of  the  courts  is  to  determine  the 
punishment.  I  feel  very  strongly 
that  once  an  individual  is  in 
prison,  corrections  people  should 
provide  every  opportunity  for  pro- 
grams commonly  termed  rehabili- 
tation programs.  If  the  goal  of  the 
court  in  sentencing  is  to  rehabili- 
tate the  person,  I  can  think  of 
many  other  places  that  are  more 
effective  than  prison.  Rehabilita- 
tion does  take  place  in  prison  as 
inmates  are  motivated  to  take 
advantage  of  the  opportunities  for 
self  betterment.  It  is  incumbent 
upon  corrections  to  have  quality 
education,  vocational  training, 
counseling,  drug  abuse  programs 
and  other  opportunities  available 


to  the  offender.  It  is  up  to  the 
offender  to  take  advantage  of 
these  opportunities. 

Do  you  think  sentencing  disparity 
is  still  a  major  problem  in  state 
and  federal  systems? 

I  think  it  is  and  I  know  inmates 
feel  strongly  about  disparity. 
Judges  have  so  much  latitude 
today  that  I  don't  see  how  we  can 
avoid  sentence  disparity.  We  are 
currently  holding  state  sentencing 
seminars  for  judges  and  correc- 
tional administrators  in  the  South- 
eastern part  of  the  United  States 
and  other  regional  seminars  may 
be  held  later. 

Should  parole  boards  continue  to 
exercise  discretionary  power? 

I  personally  think  we  need  to 
test  some  of  the  recently  adopted 
models  before  determining  the 
fate  of  parole  boards.  I  am  happy 
to  see  some  new  models  develop- 
ing. 

Some  judges,  state  and  federal, 
feel  that  parole  programs  really 
serve  to  substitute  their  sentence 
for  that  judicially  imposed.  Do 
you  think  this  is  a  valid  criticism? 
From  the  point  of  view  of  in- 
mates, many  Parole  Boards  merely 
retry  the  case  on  the  same  infor- 
mation. Many  boards  don't  take 
into  consideration  adjustment  to 
the  institution  or  program  partici- 
pation. Parole  boards  vary  greatly 
in  their  criteria  for  release.  I 
would  hate  to  make  a  blanket 
statement. 

Is  there  any  way  that  you  can 
differentiate  the  problems  of 
youth  in  jail? 

I'm  for  diverting  most  juveniles 
out  of  jails.  If  you  mean  young 
adults,  they  present  different 
problems.  There  is  no  question 
that  the  youthful  offender  in 
prison  is  tougher  to  handle.  They 
are  usually  more  angry  at  society 
and  the  establishment.  From  the 
operational  point  of  view,  many 
of  our  youth  prisons  are  among 
the  toughest  to  operate.  Youth 
tend  to  be  more  impulsive,  less 
responsive  and  require  greater 
supervision. 
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Hasn't  the  profile  of  the  prisoners 
changed? 

There  have  been  major  changes 
in  the  type  of  person  that  goes  to 
prison.  There  is  a  greater  propor- 
tion of  hard  core,  physically 
aggressive,  repetitive  inmates  in 
federal  and  state  prisons.  There 
are  still  inmates  in  institutions 
who  could  be  placed  in  com- 
munity programs  or  on  probation 
without  harm  to  the  community.  I 
do  not  believe  this  group  is 
diminishing. 

This,  of  course,  eliminates  if  it  not 
reduces  the  opportunity  for 
programs? 

Well,  I  hope  not.  Security  and 
supervision  is  always  going  to  play 
an  important  role  in  programs. 
However,  we  can  be  and  many 
people  have  been  creative  in 
providing  program  opportunities 
even  in  maximum  security  institu- 
tions. 

What  is  the  general  attitude  of 
state  and  local  people  toward 
decisions  of  the  federal  judiciary? 

I  don't  think  it's  nearly  as  bad 
as  people  think.  Some  adminis- 
trators are  in  a  bind.  On  one  hand, 
they  know  what  the  federal  judge 
is  saying  is  right  because  they've 
been  saying  it  for  some  time.  On 
the  other  hand,  their  elected 
officials  don't  like  the  federal 
court  meddling  in  their  business. 
The  reaction  is  very  mixed. 
Should  state  and  federal  judges 
visit  prisons? 

Yes  —  as  often  as  possible.  I 
know  of  no  correctional  adminis- 
trator who  isn't  anxious  for  judges 
to  visit  their  facilities.  Visits 
sensitize  judges  to  conditions  both 
positive  and  negative  and  lead  to  a 
better  understanding  of  conditions 
generally. 

Should  they  also  look  at  jails? 

Oh,  yes!  When  I  say  "institu- 
tions," I'm  talking  about  jails  and 
prisons. 

But,  it's  rare,  isn't  it,  that  a  federal 
judge  will  visit  a  jail? 

Much  rarer  than  we  would  like. 
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Sweaters,    thermal   underwear 

de  regueur 

CA-6  MAINTAINS  MOMENTUM 

DESPITE  RECORD 

COURTROOM  COLD 

When  the  natural  gas  shortage 
struck  the  East  this  month,  the 
Sixth  Circuit  Court  of  Appeals 
and  the  Federal  District  Court  at 
Cincinnati  took  extraordinary 
measures  to  keep  warm  and 
simultaneously  keep  on  top  of 
their  caseloads. 

"We  have  not  cancelled  any 
court  sessions  because  of  the  cold, 
but  a  couple  of  jury  trials  have 
been  cancelled  even  though 
electric  heaters  have  been  placed 
in  the  jury  boxes,"  Chief  Judge 
Harry  Phillips  said. 

Circuit  Executive  James  A. 
Higgins  reported  that  the  natural 
gas  supply  at  the  courthouse  was 
cut  back  at  the  end  of  January  to 
the  point  that  they  would  have 
just  enough  heat  to  keep  the  pipes 
from  freezing.  At  first  they  were 
informed  it  would  be  just  for 
three  days.  Later,  however,  they 
were  advised  that  they  would  have 
to  operate  without  sufficient  heat 
until  sometime  in  March. 

The  week  of  February  7  was 
the  coldest  period  when  tempera- 
tures in  many  parts  of  the  court- 
house ranged  from  41  to  45 
degrees.  Most  of  the  judges 
brought  in  electric  heaters,  wore 
long  underwear,  two  sweaters  and 
two  pairs  of  socks  in  addition  to 
their  robes  in  an  attempt  to  keep 
warm  during  court  sessions. 

Chief  Judge  Phillips  and  the  six 
other  members  of  the  Court  have 
managed  to  keep  working  during 
the  lengthy  cold  spell  by  taking 
these  extreme  measures.  As  a 
result,  the  Court's  docket,  while 
still  overwhelmingly  high,  is  not 
mounting  even  higher,  the  Chief 
Judge  said. 

Judge  Wade  H.  McCree,  Jr.,  is 
no  longer  participating  in  the 
work  of  the  court  since  his 
designation  as  Solicitor  General. 
However,  District  Judges  Robert 
L.  Taylor  (E.D.  Tenn.),  John 
Feikens  (E.D.  Mich.),  and  Eugene 
E.  Siler,  Jr.  (E.D.  Ky.)  partici- 
pated for  one    week  each  in  the 


work  of  the  Circuit  Court  during 
the  natural  gas  shortage. 

Chief  Judge  Phillips  said,  "We 
had  a  choice  whether  to  try  these 
cases  or  adjourn  and  go  home.  I 
am  really  proud  of  our  court  for 
deciding  to  stay  on  the  job  and 
keep  working  under  these  con- 
ditions." 

At  the  district  court  level,  Chief 
Judge  Timothy  S.  Hogan  reported 
that  the  U.S.  District  Court  at 
Cincinnati  is  also  managing  to  stay 
in  operation  despite  the  frigid  con- 
ditions in  the  court  rooms  as  well 
as  jury  deliberation  rooms. 

In  addition  to  Chief  Judge 
Hogan,  Judges  David  S.  Porter  anc 
Carl  B.  Rubin  have  been  workinc 
under  the  extremely  cold  con 
ditions. 

Both  Chief  Judges  Phillips  anc 
Hogan  pointed  out  that  th< 
supporting  personnel  were  ofter 
suffering  more  than  many  of  th< 
judges  because  they  had  to  stay  ir 
one  place  and  attempt  to  perforrr 
their  duties.  Court  reporter! 
managed  to  keep  operating  theii 
equipment  by  focusing  stroni 
electric  lamps  on  their  hands  whih 
they  were  taking  down  tria 
testimony.  *>*. 

(KIRKS  from  page  3) 
retirement  of  both  the  Director  o 
the  A.O.  and  the  Federal  Judicic 
Center. 

•  Legislation  to  provide  for  th 
legal  defense  of  judges  and  judicic 
officials  sued  in  their  officio 
capacity. 

•  A  bill  to  eliminate  abuse 
prevalent  under  the  habea 
corpus  statute. 
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ATTORNEY  GENERAL 

CREATES  JUDICIAL 

ADMINISTRATION  OFFICE 

Attorney  General  Bell  has 
created  a  new  unit  within  the 
Department  of  Justice  to  be  called 
the  Office  for  Improvements  in 
the  Administration  of  Justice. 
Daniel  J.  Meador,  currently  a 
University  of  Virginia  Law 
Professor  and  former  Dean  of  the 
University  of  Alabama  Law 
School,  has  been  nominated  as  an 
Assistant  Attorney  General  in 
charge  of  the  new  office. 

The  restructuring  of  the  work 
in  the  Department  of  Justice 
abolishes  the  Office  of  Planning 
and  Policy,  which  worked  only  in 
the  criminal  law  area,  and  expands 
and  broadens  the  responsibilities 
to  embrace  all  areas  of  judicial 
administration. 

In  announcing  the  nomination 
of  Professor  Meador,  Attorney 
General  Bell  explained  that  the 
new  unit  would  develop 
suggestions  for  improved  pro- 
cedures in  criminal  and  civil  litiga- 
tion, the  organization  and  juris- 
diction of  federal  courts  and 
affective  and  fair  procedures  in 
crime  control  and  criminal  justice 
administration. 

Professor  Meador  hopes  that  he 
:an  work  closely  with  all  organiza- 
tions functioning  in  the  judicial 
administration  area  with  special 
emphasis  on  cooperation  with 
:ommittees  of  the  Judicial  Con- 
ference of  the  United  States.  He 
las  a  keen  interest  in  working 
with  the  rules  committees  of  the 
Judicial  Conference.  The  new  unit 
will  offer  assistance  in  drafting 
egislation  proposed  by  the 
Judicial  Conference. 

Professor  Meador  brings  a  wide 
ange  of  experience  and  expertise 
:o  the  Office.  He  has  authored 
>everal  books  on  judicial 
administration  and  has  lectured  at 
:he  Federal  Judicial  Center  and 
Jlsewhere  on  subjects  related  to 
tie  federal  courts.  He  was  one  of 
:he  leaders  in  the  three-year 
Project  on  appellate  justice  co- 
|iponsored  by  the  Federal  Judicial 
penter  and  the  National  Center 
!  or  State  Courts. 


U.S.  ADMINISTRATIVE 

CONFERENCE  ADOPTS 

TWO  COURT-RELATED 

RECOMMENDATIONS 

The  Administrative  Conference 
of  the  United  States  at  its  Fif- 
teenth Plenary  Session,  held 
December  9-10,  1976,  adopted 
two  Recommendations  of  interest 
to  the  Federal  Judiciary.  [The 
full  text  of  the  Recommenda- 
tions are  published  at  41  Federal 
Register  56767  (December  30 
1976).] 

Recommendation  76-4  (Judici- 
al Review  Under  the  Clean  Air 
Act  and  Federal  Water  Pollution 
Control  Act)  is  intended  to  facili- 
tate Congressional  and  judicial  at- 
tention to  a  variety  of  problems 
which  arise  in  the  interpretation 
and  application  of  the  judicial  re- 
view provisions  in  the  two  princi- 
pal pollution  statutes. 

More  specifically,  the  Recom- 
mendation urges  that  Congress 
amend  the  FWPCA  to  provide  for 
centralized  review  of  national 
standards  in  the  District  of 
Columbia  Circuit  as  is  now  the 
case  under  the  Clean  Air  Act. 
However,  review  of  state  imple- 
mentation plans  under  the  Clean 
Air  Act,  and  review  of  regula- 
tions, standards  or  determinations 
affecting  single  states  or  facilities 
under  the  FWPCA  should  be  de- 
centralized in  the  circuit  contain- 
ing that  state  or  facility. 

In  addition,  one  section  in  this 
part  of  the  Recommendation  is 
addressed  specifically  to  the 
Judicial  Conference: 
A. 4)  Courts  of  appeals,  when  re- 
viewing cases  arising  under 
the  Clean  Air  Act  or 
FWPCA,  should  utilize  exis- 
ting transfer  powers  to  avoid 
undue  duplication  of  pro- 
ceedings, and  Congress 
should  amend  the  Acts  or 
the  transfer  statute  [28 
U.  S.  C.  §2112  (a)]  to  re- 
move doubts  about  the 
authority  of  any  court  of 
appeals  to  transfer  such 
cases  to  any  other  court  of 
appeals  to  avoid  undue  du- 
plication and  in  the  interest 
of  the  administration  of 
justice. 


The  Recommendation  also 
urges  that  the  time  limits  in  both 
Acts  for  the  filing  of  petitions  to 
review  regulations  in  the  courts 
of  appeals  should  be  changed  to 
60  days,  but  that  these  time 
limits  should  be  made  inapplica- 
ble where  the  petitioner  can 
show  reasonable  grounds  for  fail- 
ure to  file  a  timely  petition.  Fur- 
thermore, it  is  recommended  that 
Congress  amend  both  Acts  to 
permit  the  validity  of  a  regula- 
tion to  be  challenged  in  defense 
to  an  enforcement  proceeding. 

The  Conference's  Recommen- 
dation also  urges  that  Congress 
take  action  to: 

•  Clarify  the  citizen-suit  pro- 
visions in  both  Acts  so  that 
they  cannot  be  read  to  furnish 
an  alternative  or  premature  re- 
view of  questions  that  can  be 
raised  by  petitions  for  review 
in  the  courts  of  appeals. 

•  Give  courts  of  appeals  ex- 
clusive jurisdiction  over  actions 
to  compel  or  to  postpone  the 
issuance  or  revision  of  regula- 
tions, with  remand  to  the  EPA 
or  district  court  where  neces- 
sary, and  enact  a  provision  for 
transfers  between  courts  of  ap- 
peals and  district  courts. 

•  Make  the  notice  requirements 
contained  in  the  citizen-suit 
provisions  applicable  to  those 
non-statutory  review  actions 
which  allege  grounds  appro- 
priate for  the  filing  of  a  citizen 
suit. 

•  Make  certain  EPA  actions  re- 
viewable in  the  courts  of  ap- 
peals which   currently  are  not. 

•  Adopt  a  single  test  of  standing 
under  the  two  Acts. 

Recommendation       76-5 

(Interpretative  Rules  of  General 
Applicability  and  Statements  of 
General  Policy)  urges  Federal 
agencies  normally  to  employ  pre- 
adoption  or  post-adoption  com- 
ment procedures  when  promul- 
gating an  interpretive  rule  of 
general  applicability  or  statement 
of  general  policy. 
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calendar 

Feb.  28-Mar.  3,  In-Court  Manage- 
ment Training  Institute, 
Honolulu,  Hawaii 

Feb.  28-Mar.  4,  Videotape  Equip- 
ment Workshop,  Brooklyn, 
New  York 

Mar.  4,  Judicial  Conference  Inter- 
circuit  Assignment  Committee, 
Washington,  D.C. 

Mar.  7-10,  In-Court  Management 
Training  Institute,  Los  Angeles, 
Calif. 

Mar.  10-11,  Judicial  Conference  of 
the  United  States,  Washington, 
D.C. 

Apr.  18-19,  Judicial  Conference 
Committee  to  Consider 
Standards  for  Admission  to 
Practice  in  the  Federal  Courts, 
Carmel,  Calif. 

May  17  Judicial  Conference  of  the 
Court  of  Customs  and  Patent 
Appeals,  Washington,  D.C. 

MRS«nna 

Elevation 

Gerald  J.  Weber,  Chief  Judge,  U.S. 
District  Court,  W.D.Pa.,  Dec.  20. 

Deaths 

Richard    B.    Austin,    U.S.   Senior 
Judge,  N.D. III.,  Feb.  7. 
John    S.     Hastings,    U.S.    Senior 
Judge,  7th  Cir.,  Feb.  7. 


THEIOURCE 


1HE/C 

m  m  Their 

^^__^F  ol  theF 


InformaticnService 
Federal  Judicial  Center 


Publications  are  listed  for  information  only. 
Those  in  boldface  may  be  ordered  from  the 
FJC  Information  Services. 

•Judicial  Reform  in  the  Next 
Century.  Irving  R.  Kaufman.  29 
Stan.  L.  Rev.  1-26  (Nov.  1976). 

•Supreme  Court  of  the  United 
States:  The  Staff  That  Keeps  It 
Operating.  Richard  L.  Williams.  7 
Smithsonian  39-49  (Jan.  1977). 
•Justices  Run  'Nine  Little  Law 
Firms'  at  Supreme  Court.  Richard 
L.  Williams.  7  Smithsonian  84-93 
(Feb.  1977). 

•Narrowing  the  Discretion  of 
Criminal  Justice  Officials.  James 
Vorenberg.  1976  Duke  L.J. 
651-697. 

•Plea  Bargaining  and  the  Trans- 
formation of  the  Criminal  Process. 
90  Harv.  L.  Rev.  564-595  (Jan. 
1977). 

•Symposium  on  Current  Trends 
in  Legal  Education  and  the  Legal 
Profession.  50  St.  John's  L.  Rev. 
434-573  (Spring  1976). 

•Guidelines  for  Prerecording 
Testimony  on  Videotape  Prior  to 
Trial.  2d  ed.  Federal  Judicial 
Center,  1976. 

•  Procedural  Aspects  of  Chapter 
X  [Integrating  the  Chapter  X 
Rules  (Bankruptcy)].  Federal 
Judicial  Center,  1976. 


May  30-June  4  Seminar  for  Newly 
Appointed  District  Judges, 
Washington,  D.C. 


THE  THIRD  BRANCH 
VOL.  9,  NO.  2       FEBRUARY  1977 


PRESIDENT  ESTABLISHES 

CIRCUIT  JUDGE  NOMINATING 

COMMISSION 

President  Carter  issued  a 
Executive  Order  on  February  1 
establishing  the  United  State 
Circuit  Nominating  Commissior 
"The  Commission  shall  b 
composed  of  13  panels,  each  c 
which  shall,  upon  request  of  t* 
President,  recommend  f< 
nomination  as  circuit  judgi 
persons  whose  characte 
experience,  ability  and  con 
mitment  to  equal  justice  undi 
law  fully  qualify  them  to  serve 
the  Federal  Judiciary." 

The  Executive  Ord< 
established  panels  for  nine  of  tl 
judicial  circuits.  Four  addition 
panels  were  established,  one  f 
each  of  the  following  areas:  CA 
Eastern,  CA-5  Western,  CA 
Northern  and  CA-9  Southern. 

Each  panel  shall  include  mer 
bers    of     both     sexes,    minori 
groups    and    equal    numbers 
lawyers  and  non-lawyers. 

Each   panel  will  consist  of 
members  including  the  Chairma 
and  all  will  be  appointed  by  t 
President. 

The  full  text  of  the  Executi 
Order  (No.  11972)  was  publish 
in      the     Federal      Register 
February   17,   beginning  on  pa 
9659.  I 
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PROFESSOR  A.  LEO  LEVIN  NAMED 
NEXT  FJ.C.  DIRECTOR 


The  Board  of  the  Federal  Judicial  Center  has  elected  Professor  A. 
Leo  Levin  of  the  University  of  Pennsylvania  Law  School  as  the  fourth 
Director  of  the  Center. 

Professor  Levin  will  be  replacing  Judge  Walter  E.  Hoffman,  who  will 
return  to  the  United  States  District  Court  for  the  Eastern  District  of 
Virginia  as  an  active  Senior  Judge.  By  statute  the  Director  of  the  Center 
cannot  serve  beyond  the  age  of  70. 


Professor  Levin  received  his 
B.A.  degree  in  1939  from 
Yeshiva  College  in  New  York  and 
his  J.D.  from  the  University  of 
Pennsylvania  in  1942.  He  served 
in  the  United  States  Army  from 
1942  to  1946. 

Professor  Levin  will  be 
coming  to  the  Center  with  a 
distinguished  record  based  on 
years  of  experience  in  the  legal 
profession  and  through  service  in 
a  number  of  demanding  posts 
outside  the  academic  community. 
He  has  also  written  and  lectured 
extensively  on  judicial  administra- 
tion and  evidence  and  has  been  a 
Director  of  the  National  Institute 
for  Trial  Advocacy. 

In  addition  to  his  teaching 
responsibilities  at  the  University 
of  Pennsylvania  Law  School,  Pro- 
fessor Levin  has  taught  at  several 
other  law  schools  throughout  the 
country.  He  held  the  post  of 
National  President.  Order  of  the 
Coif,  and  served  as  Fellow  at  the 
Center  for  Advanced  Study  of 
Behavorial   Sciences   at  Stanford. 

For  two  years,  1971-1973, 
Professor      Levin      served     as 


Chairman  of  the  Pennsylvania 
Legislative  Reapportionment 
Commission. 

The  incoming  Director  is  no 
stranger  to  the  federal  judiciary 
since  he  has  taken  on  a  number 
of  tasks  which  have  required 
close  contact  with  the  federal 
judges  and  the  Congressional 
judiciary  committees.  He  is 
currently  a  member  of  the  Ju- 
dicial Conference's  Standing 
Committee  on  Practice  and  Pro- 
cedure, and  he  was  Executive 
Director  of  the  "Hruska"  Com- 
mission on  Revision  of  the 
Federal  Court  Appellate  System, 
a  two-year  project  which  called 
for  hearings,  studies  and  legisla- 
tive recommendations. 

Last  April  Professor  Levin 
served  as  Conference  Coordinator 
for  the  National  Conference  on 
the  Causes  of  Popular  Dissatis- 
faction with  the  Administration 
of  Justice,  the  so-called  "Pound 
Revisited"  Conference,  which  was 
jointly  sponsored  by  the  Judicial 
Conference  of  the  United  States, 
the  American  Bar  Association 
(See  LEVIN,  page  2) 


A.  Leo  Levin 


JUDICIAL  CONFERENCE  HOLDS 
SPRING  MEETING 

The  Judicial  Conference  of  the 
United  States  held  its  spring 
meeting  this  month  and  agreed  to 
ask  Congress  to  enact  legislation 
which  would  eliminate  civil 
diversity  jurisdiction  filings  in  the 
federal  courts  (except  in  Terri- 
torial Courts)  in  those  cases  where 
the  United  States  Constitution 
and  federal  law  are  not  involved. 

It  Congress  did  enact  such 
legislation,  it  would  abrogate  a 
law  which,  since  1789  permits 
citizens  of  different  states  to  file 
in  the  federal  courts,  if  the 
amount  in  controversy  exceeds 
$10,000.  It  is  estimated  this 
(See  CONFERENCE,  page  2) 
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(LEVIN  from  page  1) 
and  the  Conference  of  Chief 
Justices.  He  later  served  as  a  con- 
sultant to  the  Task  Force  which 
drew  up  recommendations  based 
on  the  Conference  discussions 
and  papers. 

The      Chief      Justice,      in 
announcing   the   appointment   as 
Chairman  of  the  Center's  Board, 
expressed  his  personal  enthusiasm 
and      endorsement     for      the 
selection.      "We     are     extremely 
fortunate,"   he   said,   "to  acquire 
the  talents  of  Professor   Levin,  a 
distinguished  law  professor,  legal 
scholar  and  recognized  leader  in 
bar  circles  who  has  long  worked 
with  judges  and   lawyers  on  the 
practical  aspects  of  the  law.  Since 
he    is    already    well    acquainted 
with   the  important  work  at  the 
Center,  as  well  as  its  staff,  it  will 
be  an  easy  transition,  and  he  will, 
I  am  confident,  carry  on  in  the 
high   traditions  set  by   his  three 
predecessors  in  this  office." 

At  the  same  time,  Judge 
Hoffman,  the  incumbent  Direc- 
tor, applauded  the  appointment 
and  commented: 

"The     Board     announcement 
that  Professor  A.   Leo  Levin  will 
succeed    me   as    Director   of  the 
Federal    Judicial    Center    should 
give    the    federal    judicial    family 
complete     assurance     that     the 
affairs  of  the  Center  will  be  com- 
petently    administered      in     the 
years     ahead.     The      legislative 
history    of   the    Federal    Judicial 
Center     Act     pointedly    suggests 
that,    while    the    services    of    a 
federal   judge  might  be  advisable 
during    the    first    few    years    of 
operation,  the  services  of  a  non- 
judge    were    anticipated    in    the 
permanent    organization    of    the 
Center.    Professor    Levin  will   do 
well   in  the  post  and  will,  I  am 
sure,    have    the    support    of   the 
federal  judiciary  he  will  serve.   I 
shall    personally    do    whatever    I 
can  to  assist  him  and  the  Center 
staff    consistent   with    my    other 
commitments." 

The    Chief    Justice    had   high 
praise  for  Judge  Hoffman,  saying 


"Walter  Hoffman  has  given 
superb  leadership  to  the  Center 
as  a  worthy  successor  to  Mr. 
Justice  Clark  and  Judge  Murrah. 
Under  Judge  Hoffman's  guidance 
the  programs  of  the  Center  have 
continued  a  steady  expansion 
with  great  emphasis  on  utilizing 
modern  technology  to  help  our 
work.  I  look  forward  to  his  con- 
tinued wise  counsel  on  Center 
affairs." 

Ill 


(CONFERENCE  from  page  1) 

would  reduce  the  caseload  in  the 
federal  courts  by  32,000  cases 
annually  or  19  percent. 

The  Chief  Justice,  as 
Chairman,  issued  a  statement  at 
the  conclusion  of  the  conference 
emphasizing  the  diversity 
jurisdiction  recommendation,  and 
noted  that  this  concept  has  had 
the  endorsement  of  legal  scholars 
for  many  years. 

The  American  Law  Institute  as 
far  back  as  1969  recommended 
in  an  eleven  volume  report— based 
on  almost  a  decade  of 
study-that  diversity  jurisdiction 
cases  be  substantially  curtailed. 
As  recently  as  last  January  the 
Department  of  Justice  issued  a 
Report  on  the  Revision  of  the 
Federal  Judicial  System  which 
noted  that  the  burden  which 
diversity  jurisdiction  imposes  on 
the  federal  courts  can  no  longer 
be  justified. 

The  Conference  also: 

•  Recommended  that  Congress 
amend  the  Bail  Reform  Act  so 
that  judicial  officers  would  be 
authorized  to  consider,  in 
addition  to  existing 
considerations,  the  "safety  of  any 
other  person  or  the  community." 

•  Reaffirmed  unanimously  a 
prior  position  that  voir  dire 
examination  of  prospective  jurors 
be  left  to  the  district  judges 
rather  than  the  attorneys  for 
litigants,  noting  that  voir  dire  in 
the    state    courts,    conducted    by 


attorneys,   often   takes  an  undue 
amount  of  time. 

•  Voted  to  extend  the 
financial  reporting  and  disclosure 
requirements  (heretofore  in  effed 
since  1969  for  federal  judges 
Referees  in  Bankruptcy  and  U.S 
Magistrates)  to  include  supporting 
personnel  in  the  Federa 
Judiciary,  such  as  clerks  of  court 
chief  probation  officers,  circui 
executives  and  officers  of  thi 
Administrative  Office  and  th 
Federal  Judicial  Center. 

Ill 


BILL      ESTABLISH  INI 
BANKRUPTCY      COURT 
INTRODUCED 

Following  35  days  < 
hearings  in  1975  and  197' 
Congressman  Don  Edwards  (Der 
Calif.)  has  introduced  major  legi 
lation  which,  if  enacted,  wou 
eliminate  the  positions  of  Re 
erees  in  Bankruptcy  in  tl 
federal  system  and  create  an  e 
tire  system  of  Article  III  coui 
for  the  sole  purpose  of  handli 
bankruptcy  cases. 

The  Chief  Justice,  respondi 
to  a  request  of  the  Judicial  Cc 
ference  of  the  United  States,  h 
appointed  a  special  committee 
study  the  proposed  legislate 
and  report  back  promptly  to  t 
Conference. 
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IUDGES      SPEND      THREE 

WEEKS      IN      ECONOMICS 

"CRASH  COURSE" 

A  group  of  19  federal  judges 
pent  three  weeks  studying 
lodern  economic  theory  at  the 
.aw  and  Economics  Center  of 
he  University  of  Miami  School 
if  Law  recently  in  order  to  learn 
he  most  modern  economic  con- 
epts  from  such  nationally  re- 
owned  economists  as  Professors 
au  I  Samuelson  and  Milton 
"riedman,   both    Nobel   laureates. 

The  judges  studied  from  9  a.m. 
ntil  late  evening  six  days  a  week 
or  the  three-week  period. 
Jniversity  officials  said  this  was 
he  first  such  institute  for  federal 
jdges. 

Chief  Judge  John  W.  Reynolds 
E.D.  Wis.)  reported,  "It  was  a 
ery  enriching  experience.  We 
i/ere  here  not  to  become  econ- 
imists,  but  to  understand  the 
anguage  of  economics.  Courts 
ire  only  as  good  as  judges  and 
he  lawyers  who  appear  before 
hem.  By  and  large,  our  training 
r\  economics  is  not  really  satis- 
actory,  and  yet  we  are  being 
ncreasingly  called  upon  to  decide 
iconomic  issues." 


The  program  focused  primarily 
on  economic  theory  and  the 
Professors  attempted  to  relate  the 
theories  to  cases  which  until 
recently  were  atypical* in  federal 
courts. 

The  goal  has  been  to  give  them 
the  most  recent  thinking  in  eco- 
nomic theory  and  enable  them  to 
better  understand  the  testimony 
of  expert  witnesses  and   lawyers. 

Chief  Judge  David  N.  Edelstein 
(S.D.  N.Y.)  who  is  currently 
trying  the  IBM  antitrust  case, 
told  the  attorneys  trying  the  case 
that  he  intended  to  attend  the 
Institute.  "All  the  lawyers  were 
very  cordial  and  replied  that  they 
saw  no  grounds  for  any  conflict 
of  interest  in  my  coming  here," 
he  said. 

The  Institute  plans  a  second 
three-week  economics  course  for 
federal  judges  in  November  and, 
to  date,  over  70  judges  have  in- 
dicated a  strong  interest  in 
attending,  a  spokesman  for  the 
Institute  said. 

The  costs  of  both  the  course 
and  per  diem  for  the  partici- 
pating judges  are  paid  by  the 
University  of  Miami. 
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U.S.     PAROLE     COMMISSION 

PROPOSES       MAJOR 

REGULATION  CHANGES 

The  U.S.  Parole  Commission 
has  proposed  the  adoption  of 
new  regulations  governing  parole, 
release,  supervision  and  recom- 
mitment of  prisoners,  youth 
offenders  and  juvenile  delinquents. 

(Note:  The  full  text  of  the 
proposed  changes  is  published  in 
the  March  10,  1977  Federal 
Register  beginning  at  page 
13305.) 

In  general,  the  Commission  has 
asked  for  comments  on  two 
major  changes  in  its  rules:  First, 
the  proposal  that  some  offenders 
be  allowed  parole  before  they 
have  completed  more  than  one- 
third  of  their  sentences  and, 
secondly,  a  major  revision  of  the 
Commission's  classification  of 
offenses  by  their  severity.  The 
offenses  are  "property  offenses," 


large  scale  hard  drug  offenses, 
large  scale  marijuana  offenses, 
"bribery",  non-violent  escape, 
and  "burglary".  Also,  the  estab- 
lishment of  a  method  for  rating 
conspiracy  offenses  according  to 
whether  the  conspiracy  actually 
involves  the  commission  of  the 
substantive  offense  or  not  is 
under  consideration. 

Members  of  the  Federal  Judic- 
iary who  are  interested  in  com- 
menting on  the  Commission's  pro- 
posals should  read  the  full  text 
of  the  changes  and  then  contact 
the  U.S.  Parole  Commission.  The 
Parole  Commission  is  located  in 
the  Federal  Home  Loan  Bank 
Building,  320  First  Street,  N.W., 
Washington,  D.C.  20537. 
Comments  should  be  marked: 
Attention:  Rule  Making  Com- 
mittee. [All  comments  and  sugges- 
tions must  be  received  by  May  16, 
1977] 
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SPOTLIGHT:     INTERVIEW 

WITH    ROBERT   B.  McKAY  OF 

THE  ASPEN  INSTITUTE 


Robert  B.  McKay 

Robert  B.  McKay  is  the 
Director  of  the  Justice,  Society 
and  the  Individual  Program  of 
the  Aspen  Institute  for 
Humanistic  Studies.  He  is  the 
former  Dean  of  the  New  York 
University  School  of  Law  and 
former  Chairman  of  the  New 
York  State  Special  Commission 
on  Attica.  He  is  Chairman  of  the 
ABA  Commission  on  Correctional 
Facilities  and  Services,  and 
President  of  the  Legal  Aid 
Society  of  New  York. 

The  first  task  of  Mr.  McKay 
after  the  Justice  program  was 
formally  established  in  June, 
1975  was  to  construct  a 
statement  of  goals.  This  was 
facilitated  by  a  meeting  at  Aspen, 
Colorado,  in  July,  1975  of 
federal  Justices  and  Judges  led  by 
The  Chief  Justice. 


Would  you  tell  us  something 
about  the  Aspen  Institute  and 
what  it  accomplishes  through 
studies  and  conferences? 

The  Aspen  Institute  for 
Humanistic  Studies  was 
established  in  1949  in  Aspen, 
Colorado.  For  about  20  years  the 
main  thrust  of  the  activities  was 
in  Aspen,  mostly  in  the  summer, 
although  some  activities  extended 
into  other  parts  of  the  year.  The 
so-called  executive  seminars  were 
the  original  centerpiece  of  the 
Institute.  Designed  for  men  and 
women  in  business,  with  some 
resource  people  such  as 
academics      and      government 
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officials,  the  seminars  brought 
participants  together  for  two 
weeks  to  discuss  the  great  ideas 
of  Western  and,  more  recently, 
Eastern  Man.  There  was  a 
discussion  leader  for  each  seminar 
of  about  20  individuals.  The 
seminars  remain  an  important 
part  of  the  program  even  now. 
But  since  Joe  Slater  became 
President  of  the  Institute  in 
1969,  a  number  of  substantive 
programs  have  been  added.  There 
are  seven:  Communications; 
Science;  Environment; 
International  Affairs;  Education; 
Pluralism;  and  Justice. 

The  Justice  Program,  the  most 
recent,  was  established  in  June  of 
1975.  In  July  of  the  same  year 
we  brought  to  Aspen  a  group  of 
federal  judges,  including  The 
Chief  Justice,  several  Chief 
Judges  and  others  to  help  in 
planning  the  Program  and  in 
setting  parameters  within  which 
it  might  operate. 

Both  state  and  federal  judges? 

On  that  occasion  they  were  all 
federal  judges  except  for  a  few 
academics. 

What  was  the  purpose  behind 
establishing  the  program  for 
justice? 

The  momentum  came  from  a 
series  of  meetings,  beginning  in 
1973,  held  in  New  York  and  in 
Aspen,  although  I  was  not 
involved  until  later.  Judges  and 
other  leaders,  including  lawyers, 
said  that  the  Aspen  Institute 
would  be  incomplete  without  a 
justice  component.  The  idea  is 
that  justice  has  an  intersection 
with  the  humanities.  The  Justice 
Program  is  not  only  about  law, 
although  law  is  an  important 
part;  and  it  permeates  all  other 
programs  to  some  extent.  One  of 
the  strengths  of  the  program,  in 
my  judgment,  is  that  there  is  a 
very  strong  interaction  among  all 
the  programs.  For  instance,  I 
recently  spent  some  time  with 
Harlan  Cleveland,  who  directs  the 
International  Affairs  Program,  in 
planning  what  we  call  a 
consultative  workshop  on  human 


rights,  which  happens  to  be  a 
very  timely  subject  right  now. 
Following  a  planning  session  in 
New  York,  he  and  I  will 
probably  jointly  conduct  a 
seminar  on  the  subject  at  Aspen 
in  the  summer  of  1977. 

Another     example:    I     am     in 
touch  quite  regularly  with  Frank 
Keppel,  former  Commissioner  of 
Education,   now  the   Director  of 
the  Education  Program.  He  and  I 
are     interested     in     the     school 
discipline    cases    decided    by    the 
Supreme    Court    in     1975.    Our 
thesis  is  that  the  courts  would  be 
glad  to  get  out  of  the  business  of 
deciding  the  due  process  rights  of 
individuals   in    matters  of   school 
discipline.    It    would    accordingly 
be     useful     to    devise    a     model 
substantive  code  of  discipline  and 
of   procedures  for   adaptation  to 
the   needs  of   individual   schools. 
Then  the  courts  could  back  away 
from      something     they      never 
wanted  to  get  into. 

I  have  also  worked  with  Frank 
Keppel  in  developing  some 
strategies  and  procedures  on 
school  desegregation.  He  is 
interested  in  school  finance,  and 
I  am  too.  We  have  now  been 
approached  by  a  major 
foundation  to  discuss  the 
possibility  of  setting  up  a 
program  to  seek  better 
interaction  between  educators 
and  judges. 

If  you  could  encapsulate  it,  what 
would  be  the  objective  of  this 
program  for  a  federal  judge  or 
for  a  senior  supporting  officer  in 
the  federal  judiciary  or  the  state 
judiciary? 

Let  me  back  into  the  question 
by  telling  you  what  I  think  the 
Aspen  Institute  can  do  and  the 
things  it  cannot  do.  In  the  first 
place,  it  is  not  an  educational 
institution.  We're  not  trying  to 
train  people.  In  the  second  place, 
we  do  not  do  empirical  research 
of  any  substantial  character. 
What  I  think  we  are  good  at  is 
identifying  problems  within  our 
several  substantive  areas  and  the 
humanities.    Typically,    we    bring 


together  a  group  of  experts, 
working  from  one  or  more 
background  papers,  to  make 
recommendations  for  action.  The 
result  might  be  publication  of  an 
article,  a  book,  or  an  "oped" 
piece.  It  might  be  a  statement  for 
public  release  or  it  might  be 
something  that  would  be  given  to 
appropriate  federal  or  state 
officials  who  control  the  levers  of 
power.  Thus  we  try  to  bring 
together  people  who  are 
knowledgeable,  not  to  teach 
them  something,  but  in  the  belief 
that  they  will  sharpen  the  issues 
in  the   process  of  talking  things 


out. 


Is    the    Santa    Barbara   center  i 
workable  analogy? 

To  some  extent,  and  th( 
Aspen  Institute  has  sometime 
been  called  a  "think  tank";  but 
prefer  to  avoid  that  rathe 
self-complacent  label.  The  Cente 
for  the  Study  of  Democrati 
Institutions  has  been  a  little  mor 
self-contained,  relying  somewha 
less  on  outside  talent,  wherea 
the  Aspen  Institute  has  only 
small  permanent  staff.  Relyin 
more  upon  outside  experts,  w 
serve  as  a  kind  of  secretariat  t 
bring  people  together  to  develo 
new  ideas. 

At     the    present    time    aboi 

two-thirds     of     the      Institute 

activities  are  not  in  Aspen.  We  a 

convene  in  Aspen  in  the  summi 

for  two   months  or   so.  But  tr 

rest    of    the    year    the    prograi 

officers     operate     out     of     the 

individual      program     offices     i 

various     locations.     The     Justii 

Program   office   is   in   New   Yoi 

but  physically  separate  from  tl 

main     office.     The     only     oth 

program   office   in    New   York 

Pluralism,  directed   by  Waldem 

Nielsen.  Frank  Keppel  has  mow 

the      Education     Program 

Cambridge,      located      with     tl 

Harvard     School     of     Educatio 

Harlan   Cleveland   is  housed  wi 

the    Educational    Testing    Servi 

in      Princeton.      The     Scien 

Program   directed   by  Walter  C 

Roberts,  is  on  the  University 


Colorado  campus  in  Boulder. 
Communications  (Roland  Hornet) 
is  in  Washington,  as  is  the 
Environmental  Program.  There's 
3lso  an  Aspen  Institute  in  Berlin, 
Deautifully  located  in  the 
Srunewald;  and  that  is  available 
to  all  of  us.  It  began  in  1973  or 
1974. 


s  it  for  Americans  or  Europeans? 

Both.  Obviously,  it's  a  kind  of 
European  outpost,  so  a  lot  of 
jrograms  that  have  some  special 
elationship  to  Europe,  even 
:hough  there  may  also  be  an 
\merican  component,  are 
;onducted  there.  The  one 
jrogram  I  have  had  there  was  on 
Comparative  Criminal  Sanctions, 
which  had  been  suggested  by 
Chief  Justice  Burger.  We  brought 
:ogether  a  dozen  Americans  and 
fourteen  West  Europeans  from 
;even  different  countries. 
Working  papers  were  drawn  from 
the  United  Nations  and  individual 
Dapers  that  summarized  the 
sanctions  system  for  six  or  seven 
Df  the  countries.  We  talked  it  out 
for  a  week. 

Could  you  give  us  your 
impressions  of  what  came  out  of 
the  Conference  on  Comparative 
Criminal  Sanctions? 

What  we  were  trying  to  do  was 
to  identify  common  problems, 
and  we  came  up  with  seven  issues 
believed  worthy  of  future  study. 
The  summary  report  was 
circulated  to  the  participants,  and 
I  am  now  ready  to  pick  up  some 
of  those  for  further  development, 
perhaps  in  conjunction  with 
other  American  foundations  or 
individual  scholars,  or  perhaps  in 
cooperation  with  West 
Europeans. 

Were  there  any  surprises  in 
connection  with  Corrections,  that 
came  out  of  the  Conference? 

Yes,  I  think  the  thing  that  was 
most  interesting  to  me  was  the 
more  flexible  range  of  sanctions 
in  many  of  the  European 
countries. 


For  example? 

We  all  know  that  their 
penalties  are  less  in  terms  of  time 
and  their  prisons  are  differently 
structured.  One  significant 
difference  is  in  the  more  creative 
use  of  fines.  For  example,  a  day 
fine  is  a  monetary  fine  which  is 
scaled  in  relation  to  the  income 
of  the  individual.  Instead  of 
being  five  hundred  dollars,  for 
example,  which  is  nothing  for 
one  person  but  heavy  for 
someone  else,  it  is  imposed 
roughly  in  proportion  to  each 
individual's  income.  For  instance, 
if  a  person  earns  $100  a  day, 
that  would  be  his  fine  multiplied 
by  the  number  of  days.  So  if 
somebody  earns  $500  a  day  or 
$50  a  day,  it's  in  proportion.  It's 
so  sensible.  We  have  much  to 
learn. 

Are  many  European  countries 
making  progress  in  their  programs 
to  provide  restitution  to  victims 
of  crimes? 

That's  another  thing.  I  think 
they  are  more  imaginative  on 
restitution  than  we  have  been. 
Various  forms  of  restitution  have 
been  devised. 

What  is  your  overview  of  the 
American  correctional  system 
today? 

The  criminal  justice  system  in 
the  United  States  is  in  desperate 
trouble.  Consider  the  statistics. 
The  prison  population  is 
increasing  very  fast,  as  you  know. 
At  the  beginning  of  1976  it  was 
500,000,  divided  about  equally 
between  those  sentenced  and 
those  awaiting  trial.  That  gives 
the  United  States  the  highest  rate 
of  incarceration  per  100,000 
population.  Moreover,  the  rate  is 
increasing  rapidly.  In  New  York 
State,  for  example,  the  confined 
population  is  now  something  over 
18,000.  It  went  up  almost  50 
percent  in  a  matter  of  a  year  and 
a  half.  And  no  real  end  is  in 
sight.  Yet  we  still  have  not 
decided  the  purpose  of 
imprisonment.  Deterrence  and 
rehabilitation  have  not  been 
notably  successful.  Incapacitation 


operates  only  during  the  time  of 
confinement.  Is  punishment  the 
only  viable  purpose?  If  so,  we 
must  find  ways  of  making  the 
sentence  more  nearly 
proportionate  to  the  offense. 

A  bill  has  been  introduced  again 
in  this  Session  to  set  up  a 
sentencing  commission  with  the 
idea  of  eliminating  some  sen- 
tencing disparity.  Do  you  think 
this  is  the  right  approach? 

I  think  so.  I've  seen  at  least 
one  version  of  the  Hart-Kennedy 
Bill,  and  it  seems  to  me  very 
sensible.  It  leads  cautiously  into 
the  notion  of  determinate 
sentencing  by  a  thoughtful  way 
of  fixing  the  standards  for 
determining  what  the  sentences 
should  presumptively  be,  and 
then  at  some  later  point  actually 
determining  the  sentences.  That 
is  the  kind  of  thing  I  would  like 
New  York  State  to  be  doing 
now. 

You  mean  the  sentencing 
commission  idea  then? 

That's  one  sensible  approach 
to  it.  The  important  thing  is  that 
there  is  opportunity  for  debate 
and  thoughtful  criticism. 

Some  judges  feel  they  have  a 
responsibility  to  oversee  jail  and 
prison  conditions  where 
defendants  are  held  while  they 
are  awaiting  trial  and  oftentimes 
after  they  are  sentenced.  But 
some  judges  feel  the  judiciary 
should  stay  out  of  the  picture 
and  leave  this  work  to  the 
Corrections  people. 

I  agree  that  there's  a 
responsibility,  but  I  think  I 
would  approach  it  the  way  it's 
commonly  done  by  statute  and 
require  that  all  judges  who  are 
doing  the  sentencing  visit,  at  least 
once  a  year,  all  the  institutions 
to  which  they  have  power  to 
sentence.  There's  such  a  statute 
in  New  York  but  it's  honored 
largely  in  the  breach. 

In  the  light  of  the  goals  of  the 
Devitt  Committee,  and  in  light  of 
your      background      in      legal 
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education,  do  you  see  the  need 
for  higher  standards  for 
admission  to  practice  in  the 
federal  courts? 

I      have      no      objection     to 
reasonable      requirements     for 
admission     to     practice     in     the 
federal  courts.  I  am  accordingly  a 
heretic    in    the    legal    education 
world  where  you  are  supposed  to 
object    violently,    which    is    the 
official      position      of      the 
Association     of     American     Law 
Schools,  as  you  probably  know. 
But  it  seems  to  me  that  it  is  not 
unreasonable    to    require   that   a 
lawyer    who    is    going    into    the 
federal    courts   must    have   some 
competence,  in  civil  and  criminal 
procedure,      professional 
responsibility,     evidence     and 
advocacy,  however  defined.  It  is 
not      an      extraordinary      or 
outrageous    requirement.    And    I 
really  don't  fancy  it  as  a  burden 
on  the  law  schools;  those  subjects 
are  taught  in  all  the  law  schools. 
They   are  perfectly  standard   for 
all    law    students   except    maybe 
advocacy. 

Do  you  see  a  need  for 
compulsory  programs  for 
re  certification  or  compulsory 
programs  for  continuing  legal 
education  and  will  such  programs 
force  a  trend  towards 
specialization? 

I  take  the  view  of  the  recently 
published  report  of  an  ABA 
committee  especially  constituted 
to  study  specialization.  The 
question  is  not  whether  we  go  to 
specialization,  but  when  and 
how.  This  is  Rod  Petrey's  report. 
That  seems  to  me  exactly  right. 
We're  partly  there  already,  but 
haven't  acknowledged  it. 
Therefore,  it  seems  to  me  it's 
very  important  that  we  think 
carefully  about  how  to  regulate 
specialization  because  it  is 
coming,  in  one  fashion  or 
another.  That  suggests  the  answer 
to  the  question  on  competency. 
It  seems  to  me  there  is  an 
obligation  to  assure  competency 
within  the  area  of  specialization. 
That  suggests  in  turn,  some  need 
for  continuing  legal  education. 


Do  you  think  law  schools  are  the 
vehicles  to  take  us  from  where 
we  are  to  where  we  should  be  on 
these  questions? 

Whether  it  should  be  done  by 
the  bar,  or  by  the  law  schools  or 
by  cooperation,  is  a  question  that 
requires  more  study.  I  personally 
would  like  to  see  the  law  schools 
play  a  heavier  role  in  the  future. 
Law  schools  have  tended  to  stay 
away  from  continuing  legal 
education  as  not  quite 
respectable.  I  disagree.  It  is  a 
very  important  function.  The 
business  of  law  schools  is 
teaching  and  use  of  materials; 
and  I  think  they  should  play  a 
part  in  continuing  legal 
education. 

Ill 
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ENACTMENTS 

The     Emergency    Natural    Gas 
Act    of     1977,    P.L.    95-2,    was 
signed   February  2,  1977.  It  pro- 
vides authority  for  the  President 
to  order  emergency  delivery  and 
transportation  of   natural   gas  to 
deal   with   existing  or   immiment 
shortages  in  the  U.S.  or  any  of 
its  regions  by  providing  assistance 
in  meeting  requirements  for  high 
priority      uses      and      authorizes 
short-term    emergency    purchases 
of   natural  gas.  The  provision  of 
most  significance  to  the  Judiciary 
is  Section    10  of  the  Act  which 
provides     that     the     Temporary 
Emergency  Court  of  Appeals  will 
have    exclusive    original    jurisdic- 
tion to  review  civil  cases  and  con- 
troversies under  the  Act  and  ex- 
clusive jurisdiction  of  all  appeals 
from   the   District  Courts  of  the 
U.S.    in    cases    and    controversies 
arising  under  Section  4(e)   which 
is     the     Section     providing     for 
issuances    of    subpoenas   and    re- 
quests   for    answers  for  interrog- 


atories   and  requests  for  reports 
and  other  information. 

Congressional  Action 

Judiciary  appropriations  havt 
been  the  subject  of  hearings  be 
fore  the  Subcommittee  on  State 
Justice,  Commerce,  and  the  Judic 
iary  of  the  House  Appropriation 
Committee. 

Attorneys'  Fees.  The  Senati 
Judiciary  Committee,  Subcommit 
tee  on  Administrative  Practio 
and  Procedure  has  continue! 
hearings  on  S.  270  which  woult 
provide  for  attorneys'  fees  in  pre 
ceedings  before  federal  agencie 
and  court  actions  involving  th 
review  of  those  agency  pre 
ceedings. 

On  February  21,  1977  th 
Senate  Judiciary  Committee  b< 
gan  hearings  on  S.  11  and  printe 
amendment  number  40  with  n 
spect  to  additional  district  coui 
judgeships.  Amendment  numbe 
40  incorporates  the  most  recer 
recommendations  of  the  Judicii 
Conference  of  the  U.S. 

Federal  Rules  of  Criminal  Pn 
cedure.  The  House  Subcommittt 
on  Criminal  Justice  of  tr 
Judiciary  Committee  hel 
hearings  on  proposed  amem 
ments  to  the  Federal  Rules  < 
Criminal  Procedure  which  wei 
proposed  last  year  by  t\ 
Supreme  Court  and  who: 
effective  dates  were  postpone 
until  August,  1977. 

Other  Actions.  Hearings  befo 
the  House  Judiciary  Committe 
Subcommittee  on  Monopolies  ar 
Commercial  Law  are  scheduled  c 
H.R.  1181,  1899,  and  3685 
authorize  additional  federal  judg 
ships. 

The  Subcommittee  on  Ma 
power  of  the  Committee  on  Pc 
Office  and  Civil  Service  h 
scheduled  hearings  on  H.R.  381 
to  establish  a  Commission  ( 
Ethics  and  Financial  Disclosu 
for  Federal  Employees. 

BILLS  INTRODUCED 

Tax  Reform-Sick  Pay  E 
elusions.  Senator  Dole  has  intr 
duced    S.    4    which    would   po 


lone  the  effective  date  of  the 
mendments  made  by  the  Tax 
Reform  Act  to  the  provisions  of 
he  code  relating  to  the  exclusion 
>f  sick  pay  through  taxable  years 
leginning  after  December  31, 
976.  In  the  House,  a  bill  in- 
roduced  by  Congressman  Daniel, 
LR.  318,  together  with  related 
)ills  will  be  the  subject  of 
arch  before  the 
Ways  and  Means. 
for  the  Hearing 
Senator  Mathias 
S.    819,    a    bill 


leanngs     in     I 
Committee   on 
Interpreters 
m  paired    Act. 

las    introduced 


which  will  require  the  appoint- 
nent  of  interpreters  for  hearing- 
mpaired  individuals  in  certain 
udicial  proceedings.  The  state- 
nent  of  Senator  Mathias  at  the 
ntroduction  of  the  bill  indicated 
:hat  the  federal  rules  currently 
provide  for  translators  of  foreign 
anguages  but  not  sign  language 
jsed  by  the  deaf.  The  bill  would 
mpose  uniform  national  stand- 
ards for  such  appointments  and 
authorizes  the  Administrative 
Dffice  to  prescribe,  determine, 
and  certify  the  qualifications  of  a 
Derson  who  may  serve  as  certified 
interpreter  in  proceedings  involv- 
ing the  hearing-impaired. 

Rules  Enabling  Act.  H.R.  3413 
was  introduced  by  Congress- 
woman  Holtzman  to  amend  the 
provisions  of  Titles  18  and  28 
U.S.C.  to  provide  a  uniform 
method  for  the  proposal  and 
adoption  of  certain  rules  of  court 
by  the  Judicial  Conference  of  the 
United  States.  The  bill  is  cur- 
rently pending  before  the  House 
Judiciary  Committee. 

Grand  Jury  Reforms.  Congress- 
man Conyers  together  with  13 
other  Congressmen  has  intro- 
duced H.R.  3736  to  establish 
certain  rules  with  respect  to  the 
appearance  of  witnesses  before 
grand  juries  in  order  to  protect 
the  Constitutional  rights  and  lib- 
erties of  such  witnesses  under  the 
Fourth,  Fifth  and  Sixth  Amend- 
ments to  the  Constitution,  to  pro- 
vide for  independent  inquiries  by 
grand  juries  and  for  other  pur- 
poses. The  bill  is  pending  before 
the  House  Committee  on  the 
Judiciary. 


National     Court     of     Appeals. 

H.R.  3969  has  been  introduced 
by  Rep.  Wiggins  to  establish  a 
National  Court  of  Appeals  and 
for  other  purposes. 

Ill 


SICK  PAY  EXCLUSIONS- 
TAX  REFORM  ACT 

Some  senior  judges  have  in 
the  past  claimed  the  sick  pay 
exclusion  provided  by  former 
section  105(d)  of  the  Internal 
Revenue  Code  which  had  pro- 
vided that  payments  received  by 
an  employee  pursuant  to  the 
provisions  of  a  wage  con- 
tinuation plan  for  a  period 
during  which  the  employee  is 
absent  from  work  on  account  of 
sickness  are  excludable  from 
gross  income.  Section  505  of 
the  Tax  Reform  Act  of  1976 
(P.L.  94-455)  would  change  the 
old  sick  pay  exclusion  and  make 
it  a  disability  exclusion  appli- 
cable only  to  taxpayers  less 
than  65  years  of  age  who  are 
retired  because  of  total  and  per- 
manent disability.  The  recent 
law  was  made  effective  by 
section  508  to  taxable  years 
beginning  after  December  31, 
1975. 

There  are  several  bills  which 
would  change  the  effective  date 
of  the  new  provisions  of  the 
Tax  Reform  Act  relating  to  sick 
pay.  S.  4  was  introduced  by 
Senators  Dole,  Brooke, 
Eagleton,  McClure,  Nunn, 
Randolph,  Ribicoff,  Scott  and 
Williams  on  January  10.  The  bill 
would  postpone  the  effective 
date  of  the  changes  to  taxable 
years  beginning  after  December 
31,  1976.  The  Senate  Finance 
Committee  has  added  this  pro- 
vision to  the  bill  H.R.  3477,  a 
bill  to  provide  for  refunds  of 
1976  individual  income  taxes 
and  other  payments,  to  reduce 
individual  and  business  income 
taxes  and  to  provide  tax  simpli- 
fication and  reform,  which  is 
currently  undergoing  markup  in 
the  Committee. 


First  in  Nation 

UNIVERSITY    OF    MISSISSIPPI 

ESTABLISHES      COURT 

REPORTERS  INSTITUTE 


The  University  of  Mississippi 
became  the  first  university  in  the 
country  to  establish  a  four-year 
program  for  court  reporters  when 
the  school  opened  its  Court 
Reporter  Institute  recently. 

The  program  is  designed  to 
provide  students  with  a  liberal 
interdisciplinary  education  in 
addition  to  teaching  the  skills  of 
court  reporting,  according  to  Dr. 
Alton  V.  Finch,  Chairman  of  the 
Department  of  Business  Educa- 
tion and  Office  Administration. 
There  are  numerous  schools 
which  teach  court  reporting,  but 
the  University  of  Mississippi  is 
the  first  to  offer  this  training  as  a 
integral  part  of  its  four-year 
academic  program. 

Court  reporting  students  must 
satisfy  University  degree 
requirements  and  also  complete 
40  hours  of  specialized  course 
work.  Graduates  will  be  awarded 
a  B.S.  degree  in  Business. 

Twenty-two  students  who 
comprise  the  first  class  are 
currently  studying  academic 
subjects  as  well  as  practicing 
shorthand  and  learning  machine 
reporting  techniques.  Students 
are  being  taught  computer 
compatible  reporting.  The 
program  also  includes  a  six-week 
internship  with  an  experienced 
court  reporter  in  Mississippi 
which  is  conducted  under  the 
supervision  of  the  University  of 
Mississippi  Law  School. 

[Temple  University  in  Phila- 
delphia has  a  two-year  program 
leading  to  a  certificate  in  court 
reporting.  This  program  offers 
courses  in  such  subjects  as  English 
and  Medical  Terminology.] 

fin 
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calendar 

Apr.  4-7  Advanced  Seminar  for 
U.S.   Magistrates,  Atlanta,   GA 

Apr.  7-8  In-Court  Management 
Training  Institute,  Columbia, 
SC 

Apr.  11-13  Seminar  for  Jury 
Clerks,  Washington,  DC 

Apr.  15-16  Workshop  for  District 
Judges  (Second  Circuit),  New 
York,  NY 

Apr.  18-19  Meeting  of  Metropoli- 
tan Chief  Judges,  Carmel,  CA 

Apr.  18-19  Judicial  Confemece 
Committee  to  Consider  Stan- 
dards for  Admission  to  Practice 
in  the  Federal  Courts,  Carmel, 
CA 

Apr.  18-20  Seminar  for  Bank- 
ruptcy Judges,  Washington,  DC 

Apr.  18-20  GSA  Seminar  for 
Clerks,  Alexandria,  VA 

Apr.  18-22  Advanced  Seminar  for 
U.S.  Probation  Officers,  New 
Orleans,  LA 

Apr.  21-23  Seminar  for  Bank- 
ruptcy Clerks,  Washington,  DC 

Apr.  25-29  Orientation  Seminar 
for  U.S.  Probation  Officers, 
Washington,  DC 

Apr.  30-May  1  Seminar  for  Fed- 
eral Court  Reporters,  Albequer- 
que,  NM 

May  2-4  Instructional  Technology 
Workshop  for  U.S.  Probation 
Officers,  Birmingham,  Ala. 

May  9-11  Seventh  Circuit  Con- 
ference, Chicago,  IL 

May  10  Workshop  for  District 
Judges  (Sixth  Circuit),  Louis- 
ville, KY 
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May  11-14  Sixth  Circuit  Con- 
ference, Louisville,  KY 

May  10-12  Advanced  Management 
Workshop  for  Supervising  U.S. 
Probation  Officers,  Pittsburgh, 
PA 

May  16-20  Workshop  for  U.S.  Pro- 
bation  Officers,   Portland,  OR 

May  17  Judicial  Conference  of  the 
Court  of  Customs  and  Patent 
Appeals,  Washington,  DC 

May  19-21  Meeting  of  Executive 
Committee,  National  Confer- 
ence of  Federal  Trial  Judges, 
Brownsville,  TX 

May  22-24  District  of  Columbia 
Circuit  Conference,  Hershey, 
PA 

May  23-25  Seminar  for  District 
Court  Clerks,  Denver,  CO 

May  23-27  Advanced  Management 
Seminar  for  Chief  U.S.  Proba- 
tion  Officers,  Washington,  DC 

May  23-24  Judicial  Conference 
Advisory  Committee  on  Civil 
Rules,  Washington,  DC 

May  25  First  Circuit  Conference, 
Washington,  DC 

May  26-27  Workshop  for  District 
Judges,  Washington,  DC 


fin 
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ELEVATION 

William  B.  Bryant,  Chief  Judge, 
District,  D.C.;  Vice  William  B. 
Jones,  March  20. 


Q)ulleti 


The  Judicial  Conference  approvec 
the  following  Recommendation  thi! 
month  regarding  the  reporting  o 
outside  income  by  members  of  th< 
Federal  Judiciary  other  than  judges 

It  is  recommended  tha 
Executives  of  the  Administrate 
Office  of  the  U.S.  Courts 
Executives  of  the  Federal  Judicia 
Center,  including  Committe 
Chairmen  and  Division  Chiefs  o 
both  groups,  all  Circuit  Executive; 
Clerks  of  Court,  Clerks  in  charge  o 
Divisional  Offices.  Chief  Probatio 
Officers  and  Supervising  Probatio 
Officers  and  other  employees  in  c 
above  grade  JSP-15  be  required  t 
file  a  semi-annual  report  c 
non-governmental  income. 

Those  affected  will  recei\ 
reporting  forms  and  instructions  b 
June  1,  1977  for  reporting  incorr 
received  during  the  six-moni 
period  ending  June  30.  A  copy  wi 
be  filed  with  the  Review  Commits 
of  the  Judicial  Conference. 


Edward  D.  Re,  Chief  Judge  I 
Customs  Court,  N.Y.C.,  Vice  I 
A.  Boe,  March  21. 
DEATHS 

Harry  E.  Kalodner,  U.S.  Ser 
Circuit  Judge,  CA-3,  March  15. 

Mary  D.  Alger,  Judge,  I 
Customs  Court,  Tuscon,  t 
March  5. 
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SENATE  JUDICIARY  COMMITTEE 
APPROVES  146  NEW  JUDGESHIPS  Ul"»w 


The  Senate  Judiciary  Committee  April  21  approved  a  total  of  146  new 
judgeships — 35  for  the  circuit  courts  and  111  for  the  districts. 

In  general,  the  Committee  approved  the  request  of  the  Judicial  Con- 
ference for  107  new  district  judgeships  but  added  four:  one  for  the 
District  of  Utah,  another  for  the  Western  District  of  North  Carolina  and 
two  temporary  positions  in  the  Eastern  District  of  Kentucky  (1)  and  the 
Southern  District  of  West  Virginia  (1).  These  two  temporary  positions  were 
recommended  because  of  the  backlog  of  black  lung  cases  in  those  districts. 


The  judgeship  bill,  S.11,  if 
enacted  also  would  split  the  Fifth 
Circuit  creating  a  new  Eleventh 
Circuit  consisting  of  Texas  and 
Louisiana.  Six  circuit  judgeships 
would  be  created  for  this  new 
circuit  and  six  would  be  assigned 
from  the  Fifth  Circuit.  Five  new 
circuit  judgeships  would  be  added 
to  the  Fifth  Circuit. 

The  Committee  approved  an 
additional  10  circuit  judgeships 
for  the  Ninth  Circuit  and  asked 
the  Judicial  Council  of  the  Ninth 
Circuit  to  recommend  within  one 
year  after  the  appointment  of  the 
last  judge,  whether  or  not  the 
circuit  should  be  split. 

A  new  circuit  judgeship  was 
also  approved  for  the  First, 
Third,  Seventh,  Eighth  and  Tenth 
Circuits;  two  for  the  Second, 
Sixth  and  District  of  Columbia 
Circuits  and  three  for  the  Fourth 
Circuit. 

Senate  floor  action  on  the 
measure  is  not  expected  until 
after  the  report  on  the  bill  is 
printed  in  early  May. 


[Note:  The  specific  recom- 
mendations of  the  Judicial  Con- 
ference for  new  district  judge- 
ships are  printed  on  page  one  of 
the  January  1977  Third  Branch.] 

HEARINGS  SET  ON  FEDERAL 
BAR  ADMISSION  STANDARDS 

The  Judicial  Conference 
Committee  to  Consider  Standards 
for  Admission  to  Practice  in  the 
Federal  Courts  has  announced 
that  it  will  hold  public  hearings 
in  four  cities  during  the  month 
of  May. 

Hearings  will  be  held  in 
Chicago  on  May  11,  with  Judge 
Hubert  L.  Will  as  moderator;  in 
Washington,  D.C.  on  May  20, 
with  Judge  Malcolm  R.  Wilkey  as 
moderator;  in  Los  Angeles  on 
May  24,  with  moderator,  Dean 
Dorothy  W.  Nelson  of  the 
U.S.C.  Law  School;  and  in  Boston 
on  May  27,  with  moderator, 
Robert  W.  Meserve,  former 
President  of  the  American  Bar 
Association.   The  purpose  of  the 


Among  the  participants  at  the  April  meeting 
of  the  Committee  to  Consider  Standards  for 
Admission  to  Practice  in  the  Federal  Courts 
are  (L.  to  R.),  front  row:  Judges  J.  Lawrence 
King  (S.D.  Fla.);  Robert  L.  Taylor  (E.D. 
Tenn.);  James  R.  Miller,  Jr.  (D.  Md.);  second 
row:  Judges  Sherman  G.  Finesilver  (D.  Colo.); 
Morris  E.  Lasker  (S.D.  N.Y.);  third  row: 
Judge  Malcolm  R.  Wilkey  (CA-D.C);  fourth 
row:  Judges  Hubert  L.  Will  (N.D.  III.);  Adrian 
A.  Spears  (W.D.  Tex.);  Edward  J.  Devitt  (D. 
Minn.);  fifth  row:  Judges  W.  Leon  Higgin- 
botham,  Jr.  (E.D.  Pa.);  J.  Clifford  Wallace 
(CA-9). 

hearings  is  to  obtain  views  on  the 
quality  of  advocacy  in  the  federal 
courts  and  on  suggestions  that 
have  been  made  for  improving 
that  quality.  Requests  for  oppor- 
tunities to  appear  should  be 
addressed  to  Carl  H.  Imlay, 
(See  STANDARDS,  page  2) 
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(STANDARDS  from  page  1) 
General    Counsel,    Administrative 
Office,  Washington,  D.C.   20544. 

The  Committee  previously 
solicited  written  comments  in  a 
notice  dated  February  4.  That 
notice  was  distributed  to  all 
federal  judges  and  to  many 
organizations  with  potential  in- 
terest in  the  subject. 

The  announcement  of  hearing 
dates  followed  a  meeting  of  the 
committee  in  Carmel,  California, 
on  April  18  and  19.  At  that 
meeting,  the  committee  heard 
presentations  on  the  regulation  of 
practice  in  the  medical  and 
accounting  professions,  on  the 
continuing  work  of  the  Commit- 
tee in  the  Second  Circuit,  on 
various  types  of  courses  in  ad- 
vocacy that  are  available,  and  on 
limited  admission  to  practice  for 
law  students.  The  committee  also 
discussed  the  program  of  research 
being  conducted  by  the  Federal 
Judicial  Center  to  aid  it  in  deter- 
mining the  extent  and  nature  of 
possible  deficiencies  in  advocacy 
in  the  federal  courts. 

In  a  joint  session  with  the 
Conference  of  Metropolitan  Chief 
Judges,  which  was  also  meeting 
in  Carmel,  Committee  Chairman 
Edward  J.  Devitt,  Chief  Judge  of 
the  United  States  District  Court 
for  the  District  of  Minnesota, 
explained  the  work  of  the 
Committee  and  asked  for 
cooperation  in  its  efforts.  He 
emphasized  that  the  Committee 
is  approaching  the  task  with  open 
minds,  and  is  committed  to 
acting  on  the  basis  of  the  best 
information  it  can  obtain  about 
the  present  state  of  both  trial 
and  appellate  advocacy.  In 
addition  to  providing 
opportunities  for  judges  and 
others  to  express  their  views  on 
the  subject  of  the  Committee's 
work,  the  effort  to  obtain  an 
adequate  information  base  in- 
cludes a  substantial  program  of 
survey  research.  This  program 
began  on  April  15,  when  the 
Federal  Judicial  Center  mailed 
questionnaires  to  all  active 
district  and  circuit  judges.  The 
questionnaires    will    be    followed 


by  a  program  in  which  judges 
will  be  asked  to  rate  the 
performances  of  lawyers  who 
appear  before  them  in  a  series  of 
cases;  Judge  Devitt  emphasized 
that  there  would  be  no  require- 
ment that  the  rated  lawyers  be 
identified,  and  that  the 
information  will  be  used  only  for 
purposes  of  statistical  analysis. 

Judge  Devitt  called  for  the 
fullest  cooperation  in  these  and 
related  research  efforts  so  that 
the  Committee  will  have  reliable 
information  on  which  to  base  its 
recommendations. 
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BILLS       TO       CREATE 

SENTENCING      COMMISSION 

ARE  REINTRODUCED 

Legislation  to  create  a  U.S. 
Commission  on  Sentencing  has 
been  reintroduced  in  both  the 
House  and  Senate. 

The  House  bill,  H.R.  1182, 
introduced  by  Congressman 
Rodino  and  an  identical  version, 
S.  181,  introduced  by  Senator 
Kennedy,  have  strong  support  in 
both  the  House  and  Senate  and 
would  require  district  court 
judges  prior  to  sentencing  an 
offender  to  consider: 

•  The  nature  and  circum- 
stances of  the  offense  and  the 
history  and  characteristics  of  the 
defendant; 

•  The  need  for  the  sentence 
imposed; 

•  Whether  less  restrictive 
sanctions  have  been  applied  to 
the  defendant  frequently  or  re- 
cently; 

•  Whether  the  sentence  falls 
within  the  guidelines  of  the  U.S. 
Commission  on  Sentencing. 

The  Court  must  explain  why 
the  particular  sentence  is  being 
imposed  at  the  time  of  sen- 
tencing. 

The  bill  allows  the  defendant 
to  appeal  to  the  Court  of 
Appeals  if  the  sentence  is  harsher 
than  that  specified  by  the  U.S. 
Sentencing  Commission;  con- 
versely,    the     Government     may 


NEW  DISTRICT  JUDGE 
SEMINAR  SET 

A  seminar  for  newly- 
appointed  District  Judges  will 
be  held  at  the  Federal  Judicial 
Center  in  Washington  from 
September  26  to  October  1. 

It  is  anticipated  that  by 
September  at  least  20  to  30 
new  district  judges  will  have 
been  appointed  either  by 
filling  existing  vacancies  or 
through  new  judgeships. 

As  in  the  past,  the  seminar 
is  being  structured  by  a  com- 
mittee of  federal  judges,  this 
year  Judge  Alvin  B.  Rubin 
(E.D.  La.),  Judge  Hubert  L.Will 
(N.D.  III.),  Senior  Judge  William 
J.  Campbell  (N.D.  III.)  and  Fed- 
eral Judicial  Center  Director, 
Judge  Walter  E.  Hoffman. 
"Faculty"  members  have  been 
notified  and  are  already  work- 
ing on  presentations.  It  is  ex- 
pected a  final  program  will  be 
in  the  mail  by  June. 

The  seminar  will  start  with 
a  reception  at  the  Do  I  ley 
Madison  House  on  Sunday, 
September  25,  and  members  of 
the  judges'  families  are  in- 
cluded in  this  activity.  There 
will  also  be  the  usual  "black 
tie"  dinner  at  the  Supreme 
Court  on  Thursday,  September 
29.  The  seminar  will  conclude 
at  mid-day  Saturday,  October  1 . 


appeal  if  the  sentence  is  less  thar 
the  guideline. 

The  bill  also  establishes  th< 
Sentencing  Commission,  a  five 
member  group  appointed  by  th< 
U.S.  Judicial  Conference,  whc 
will  be  paid  at  the  same  rate  a: 
district  judges. 

Among  the  key  functions  o 
the  Commission  is  the  develop 
ment  of  guideline  sentences  anc 
their  promulgation  to  all  sen 
tencing  judges  in  the  Federa 
Judicial  System.  The  Commissior 
shall  collect  information  on  sen 
tencing,  conduct  research  intc 
the  subject  and  conduct  sen 
tencing  workshops  in  various 
parts  of  the  country. 


'AROLE      COMMISSION 
RELEASES  SALIENT   FACTOR 
SCORING  MANUAL 

The  United  States  Parole  Com- 
nission  has  released  a  revised 
alient  factor  scoring  manual  and 
he  new  factors  took  effect  on 
kpril  1. 

The  factors  are  used  to  deter- 
mine if  an  inmate  is  eligible  for 
arole. 

The  new  factors  are:  no  prior 
onvictions,  no  prior  in- 
arceration,  age  at  first  com- 
mitment, current  offense  does 
ot  involve  auto  theft  or  checks, 
arole  has  never  been  revoked  or 
ew  offense  has  not  been  com- 
litted  on  parole,  no  history  of 
eroin  or  opiate  dependence,  and 


verified  employment  for  a  total 
of  at  least  six  months  during  the 
last  two  years  in  the  community. 

The  Parole  Commission 
dropped  two  items  from  their 
previous  salient  factor  list  : 
"Living  Arrangements"  which  it 
said  has  proven  difficult  to  score 
reliably  in  operational  usage  and 
is  subject  to  easy  falsification  by 
the  prisoner,  and  "Education" 
which  they  said  was  the  weakest 
of  the  predictive  factors.  The 
Commission  substituted  for  these 
two  items  "prior  convictions" 
and    "age  at  first  commitment." 

The  new  salient  factor  score 
changes  will  apply  only  to 
prisoners  receiving  their  initial 
hearings  after  April  1,  this  year. 


ADMINISTRATIVE  OFFICE 
RELEASES  REPORT  ON 
:EDERAL    COURT    ACTIVITY 

During  the  Spring  meeting  of 
he  Judicial  Conference  of  the 
Jnited  States,  the  Director  of 
he  Administrative  Office, 
lowland  F.  Kirks,  presented  a 
hort  report  on  the  status  of 
jdicial  business  of  the  U.S. 
lourts  of  Appeals  and  District 
tourts  for  the  six-month  period 
nding  December  31,  1976. 

Here  is  a  short  summary  of 
lat  report.  [The  full  text  is 
vailable  from  the  Federal 
udicial  Center  Information 
ervice.] 

The  Courts  of  Appeals  filings 
3se  by  more  than  4%  and  while 
lese  courts  were  able  to  in- 
rease  their  terminations  by  6%, 
ley  were  unable  to  prevent  the 
se  in  their  current  backlog  of 
5,391  cases  which  were  pending 
t  the  end  of  the  calendar  year, 
his  backlog  was  14%  higher 
lan  the  backlog  of  six  months 
3rlier. 

The  Administrative  Office  esti- 
lates  by  the  end  of  June  1977 
ie  Courts  of  Appeals  will  have 
Jceived  an  additional  10,031 
3peals  for  a  total  of  19,400  for 
ie  twelve-month  period. 

This   represents  a  filing  work- 


load per  authorized  panel  of 
approximately  500  appeals 
compared  to  a  workload  figure 
of  only  361  filings  per  panel  for 
fiscal  year  1970. 

Turning  to  the  District  Courts, 
however,  filings  fell  4.1  percent 
compared  to  the  same  period  last 
year,  while  terminations  in- 
creased by  approximately  6%. 
However,  the  pending  backlog  at 
the  end  of  the  year  was  still  at  a 
record  high  of  148,369  civil 
cases  representing  an  increase  of 
11%  over  the  previous  year. 

Significantly,  prisoner 
petitions  from  federal  prison  in- 
mates dropped  by  17%  and  those 
from  state  inmates  dropped  by 
4%.  Apparently  the  grievance 
procedure  established  by  the 
Bureau  of  Prisons  and  the  Parole 
Commission  Act  are  working  to- 
gether to  reduce  these  prisoner 
cases. 

Criminal  case  fillings  con- 
tinued to  drop  during  the  period 
by  3%,  and  case  terminations 
were  lower  than  last  year  by 
more  than  10%.  This  resulted  in 
a  backlog  of  20,483  criminal 
cases  which  was  5%  below  the 
previous  year. 

Bankruptcy  cases  continued  to 
drop  by  more  than  15%  but  the 

(See  A.  O.  REPORT,  page  4) 


SENATOR  DENNIS  DeCONCINI 
DeCONCINI     IS    NEW    CHAIR- 
MAN    OF     KEY     JUDICIARY 
SUBCOMMITTEE 

Senator  Dennis  DeConcini  (D.- 
Ariz.) has  been  selected  to  head 
the  Senate  Judiciary  Sub- 
committee on  Improvements  in 
Judicial  Machinery,  the  Senate 
panel  which  in  previous  years  has 
played  a  key  role  in  legislation 
affecting  the  federal  judiciary. 

Senator  DeConcini  was 
appointed  by  the  Judiciary  Com- 
mittee to  head  the  Subcom- 
mittee after  Senator  Quentin 
Burdick  (D.-N.D.)  resigned  to 
accept  a  position  on  the  Senate 
Appropriations  Committee. 

He  is  a  newly-elected  member 
of  the  Senate,  has  been  in 
private  practice,  and  served  as 
Special  Counsel  to  Arizona 
Governor  Sam  Goddard. 

He  was  elected  to  a  four-year 
term  as  Pima  County  Attorney. 
This  county,  which  includes  the 
city  of  Tucson,  is  the  second 
largest  in  the  state  of  Arizona. 
During  his  tenure  as  Pima 
County  Attorney,  Senator 
DeConcini's  programs  to  assist 
consumers,  first-time  offenders, 
to  protect  the  environment  and 
to  wipe  out  the  flow  of  hard 
drugs,  brought  national  recog- 
nition to  his  office. 

The  National  District  Attor- 
neys Association  named  his  the 
model  office  of  its  size  in  the 
country  for  the  implementation 
of  standards  and  goals. 
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pending  caseload  is  still  very 
large.  The  Administrative  Office 
expects  a  decrease  of  nearly  10% 
in  the  filings  for  the  current  year 
despite  the  economic  hardships 
caused  by  the  winter  energy 
crisis. 

Magistrates  experienced  a  41% 
increase  in  additional  duties  in 
civil  proceedings  and  this  was 
accompanied  by  a  10%  increase 
in  trial  jurisdiction  cases  and  in 
additional  duties  connected  with 
criminal  cases.  Altogether  magis- 
trates handled  6%  more  matters 
than  during  the  same  period  a 
year  ago. 

The  Federal  Probation  Service 
has  experienced  a  drop  in 
persons  received  for  supervision 
resulting  primarily  in  the  drop  in 
criminal  prosecutions.  The 
64,432  prisoners  under  super- 
vision represented  an  average  case- 
load of  39  persons  per  officer 
for  the  1,669  probation  officers. 

Juror  utilization  continued  to 
improve  with  the  percentage  of 
jurors  selected  or  serving  up 
from  59.6%  compared  to  60.4% 
during  the  comparable  period 
last  year. 
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CONFIRMATIONS 

William  M.  Hoeveler,  U.S.  District 
Judge,   S.D.FIa.,  April  25. 
Howell  W.   Melton,  U.S.  District 
Judge,  M.D.FIa.,  April  25. 

RESIGNATION 

Wade  H.  McCree,  Jr.,  U.S.  Circuit 
Judge,  6th  Circuit,  March  28-to 
become  Solicitor  General  of  the 
United  States. 

DEATH 

Kenneth  Philip  Grubb,  U.S. 
Senior  District  Judge,  E.D.Wis., 
March  11. 


SENTENCE      REVIEW, 

DIVERSITY     JURISDICTION 

BILLS  SUBMITTED 

Acting  on  behalf  of  the 
Judicial  Conference,  the  Adminis- 
trative Office  has  submitted  bills 
calling  for  the  appellate  review  of 
sentences  and  the  modification  of 
district  court  diversity  jurisdic- 
tion. 

A.O.  Director  Rowland  F. 
Kirks,  in  his  transmittal  letter 
accompanying  the  draft  bill 
which  would  amend  the  Federal 
Rules  of  Criminal  Procedure  to 
provide  for  appellate  review  of 
sentences,  said  the  Judicial  Con- 
ference has  considered  and  circu- 
lated the  proposal  among  the 
bench  and  bar  of  the  nation  and 
has  held  public  hearings  on 
appellate  review  of  sentences. 

"As  a  result,  the  Conference 
has  concluded  that  there  should 
be  an  opportunity  for  review  of 
criminal  sentences  of  a  year  or 
longer  in  the  Courts  of  Appeals 
and  that  there  should  be  a  right 
to  seek  leave  of  appeal  by  both 
the  defendant  and  the  Govern- 
ment." 

The  bill  would  amend  Rule  35 
of  the  Federal  Rules  of  Criminal 
Procedure  to  allow  the  appeal  of 
a  sentence  other  than  a  death 
sentence  within  ten  days  after  a 
judgement  is  entered. 

The  Government  may  petition 
for  leave  to  appeal  if  the  sen- 
tence imposed  is  less  than  a  max- 
imum permissible  term  of  im- 
prisonment. 

In  general,  neither  the  de- 
fendants nor  the  Government 
can  appeal  the  sentence  if  it  was 
part  of  a  plea  agreement 
accepted  by  the  judge. 

In  a  related  action,  Director 
Kirks  submitted  legislation  which 
would  amend  Section  1332 
(a)(1)  of  Title  28  of  the  U.S. 
Code. 

In  his  letter  of  transmittal, 
Director  Kirks  said  that  the  draft 
bill  would  modify  the  juris- 
diction of  the  district  courts  by 
prohibiting  the  filing  of  a  civil 
action  by  a  plaintiff  in  a  diver- 
sity suit  in  the  district  court  in 


the  state  of  which  he  is  a  citizen 
He  noted  that  this  proposec 
legislation  was  first  approved  b\ 
the  Judicial  Conference  at  it: 
session  in  March  1976.  At  it! 
recent  session  on  March  10 
1977,  the  Conference  reaffirmec 
its  approval  of  the  draft  bill  bir 
at  the  same  time  indicated  it: 
preference  for  "legislation  tc 
bring  about  a  complete  elimin 
ation  of  diversity  of  citizenship 
as  a  basis  of  jurisdiction  for  the 
district  courts  except  in  terri 
torial  district  courts."  The  Con 
ference  has  also  endorsed  legis 
lation  to  increase  the  amount  ir 
controversy  requirement  for  di' 
versity  cases  from  $10,000  tc 
$25,000  and  to  eliminate  the 
amount  in  controversy  require 
ment  in  federal  question  cases. 

Preliminary  estimates  indicate 
that  the  enactment  of  this  legis 
lation  will  reduce  the  number  o 
diversity  cases  filed  annually  ir 
district  courts  by  approximately 
45%  and  would  not  impose  a  sitf 
nificant  burden  on  any  state 
court  because  the  cases  trans 
f erred  would  be  spread  over  < 
number  of  state  courts. 


Ill 


ICM      COMPLETES     SEVENTI 
YEAR 

In  a  graduation  ceremony  hel 
March  19  at  the  Federal  Judici< 
Center,  36  new  Fellows  of  th 
Institute  for  Court  Managemer 
were  awarded  certificates  b 
Judge  Edward  A.  Tamm  (CA 
D.C.),  a  member  of  the  ICM  Boar 
of  Trustees. 

The  ceremony  marked  th 
seventh  year  of  the  ICM  Cour 
Executive  Development  Progranr 
which  was  commenced  in  197 
to  train  professional  court  mar 
agers.  Chief  Justice  Warren  B 
Burger  called  for  such  a  prograr 
in  a  1969  address  to  th 
American    Bar  Association  whic 

(See  ICM,  page  5 
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'ead  in  part: 

"The  courts  of  this  country 
leed  management  which  busy 
and  overworked  judges,  with 
vastly  increasing  caseloads,  can- 
lot  give.  We  need  a  corps  of 
rained  court  administrators...  to 
nanage  and  direct  the  machinery 
©  that  judges  can  concentrate  on 
heir  primary  professional  duty 
if  judging." 

Since  the  inception  of  the  In- 
titute,  272  individuals  have 
ompleted  the  Court  Executive 
levelopment  Program,  and  22 
re  currently  with  the  federal 
3urts. 

The    I  CM    Program    which    is 
ivided   into  two  phases,  was  re- 
jntly    revised    by    replacing    the 
hase     I     five-week     residential 
iminar    in    Colorado    with    five 
x-day     workshops     scheduled 
iroughout    the    year    in    various 
jographic  locations.  The  Phase  I 
lenda  for   1977   began   in  Phila- 
3lphia    on    February    6    with    a 
rogram     entitled      "Records, 
^sterns  and  Procedures."  March 
1  was  the  beginning  of  a  Denver 
orkshop    on    "Information    Pro- 
issing     Systems".     Keystone, 
Dlorado  will  be  the  location  for 
e  workshop   beginning  June   5 
l    "Caseflow    Management    and 
iror  Utilization".  October  2  will 
s  the  start  of  the  workshop  on 
'ersonnel     Administration"     in 
in  Diego.  "Budget,  Planning  and 
nancial  Controls,"  scheduled  to 
:gin  on   December  4  in  Denver, 
ill    complete    the    Phase    I    pro- 
am    for    1977.    Although   com- 
etion     of     all     five     Phase     I 
Drkshops    is   a    prerequisite  for 
nsideration    for    selection   as  a 
lase  II,  student,  each  workshop 
completely  independent  of  the 
her  four  and  may  be  taken  by 
rsons  not  planning  to  apply  for 
e     total      Court      Executive 
Jvelopment  Program. 
Phase     II     sessions    begin     on 
jgust  1,  1977  with  a  four-week 
sidential    seminar    in    Colorado, 


covering  "The  Application  of 
Modern  Management  Concepts  in 
the  Courts".  Thereafter,  each  par- 
ticipant undertakes  an  internship 
of  approximately  65  days  to  en- 
gage in  an  intensive  study  of 
specific  administrative  problems. 
A  written  report  on  the  study  is 
required  before  the  final  residen- 
tial seminar  which  lasts  eight  days. 

In  addition  to  the  Court 
Executive  Development  Program, 
I  CM  conducts  an  Advanced  and 
Continuing  Education  Program 
for  ICM  graduates  and  other  ex- 
perienced professionals.  For  ex- 
ample, a  conference  on 
"Appellate  Court  Administration 
is  scheduled  for  October  23-28 
and  a  seminar  entitled  "Develop- 
ing and  Evaluating  Court  Infor- 
mation Systems,"  a  workshop 
focusing  on  new  issues  for  data 
processing  and  court  personnel,  is 
slated  for  November  13-16,  1977. 

ICM  also  publishes  The  Justice 
System  Journal,  a  management 
journal  designed  to  bring  theory 
and  empirical  research  to  prac- 
titioners in  the  profession.  Person- 
nel from  the  Institute  are  in- 
volved in  other  activities  as  well, 
such  as  research  and  develop- 
ment, studies  of  court  procedures 
and  structures,  and  consultant 
services  to  courts  and  related 
agencies. 

Persons  interested  in  the  In- 
stitute for  Court  Management  may 
contact  Harvey  E.  Solomon, 
Executive  Director,  1405  Curtis 
St.,  Denver,  Colorado  80202. 

Federal  court  employees  may 
apply  to  the  Federal  Judicial 
Center  for  scholarship  funds  both 
for  tuition  and  for  travel  and  per 
diem.  Applications  should  be  re- 
ceived well  in  advance  of  the 
workshop  or  seminar,  and  not 
later  than  60  days  before  the 
start  of  the  Court  Executive 
Development  Program.  Because 
funds  are  limited,  priority  will  be 


given  to  supervisory  personnel 
such  as  clerks,  chief  deputies  and 
middle  managers.  All  requests  for 
funds  must  be  considered  by  the 
FJC  Board  of  Directors. 

Most  of  the  ICM  classes  have 
included  persons  now  with  the 
federal  courts. 


The  1971  graduation  produced 
the  largest  number  of  ICM 
Fellows  who  are  associated  with 
the  federal  judiciary,  namely, 
William  A.  (Pat)  Doyle,  Circuit 
Executive  for  the  Third  Circuit; 
William  B.  Luck,  Circuit  Execu- 
tive for  the  Ninth  Circuit;  James 
A.  Higgins,  Circuit  Executive  for 
the  Sixth  Circuit;  R.  Hanson 
Lawton,  Circuit  Executive  for  the 
Eighth  Circuit;  Raymond  F. 
Burghardt,  Clerk  of  Court  for  the 
Southern  District  of  New  York; 
Edward  M.  Kritzman,  Clerk  of 
Court  for  the  Central  District  of 
California;  Robert  F.  Connor, 
Clerk  of  Court  for  the  Western 
District  of  Missouri;  Jack  L. 
Wagner,  Clerk  of  Court  for  the 
Western  District  of  Pennsylvania; 
Robert  C.  Tucker,  Clerk  of  the 
Eighth  Circuit  Court  of  Appeals; 
Charles  Vagner,  Chief  Deputy 
Clerk  for  the  Northern  District  of 
Illinois;  and  James  B.  Ueberhorst, 
Chief  of  the  Management  Review 
Division  of  the  Administrative 
Office. 

In  1975,  Collins  Fitzpatrick, 
Circuit  Executive  for  the  Seventh 
Circuit,  became  an  ICM  Fellow, 
and  in  1976  three  others  com- 
pleted the  Program:  Thomas 
Strubbe,  Clerk  of  the  Court  of 
Appeals  for  the  Seventh  Circuit- 
Robert  L  Bingham,  Management 
Analyst  for  the  Second  Circuit 
Court  of  Appeals;  and  Michael 
Kunz,  Chief  Deputy  Clerk  of 
Court  in  the  Eastern  District  of 
Pennsylvania. 

(See  ICM,  page  6) 
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The  two  federal  employees 
graduated  in  March  of  1977  were 
John  P.  Hehman,  Clerk  of  the 
Sixth  Circuit  Court  of  Appeals, 
and  Robert  L.  Hoecker,  Chief 
Deputy  of  the  Tenth  Circuit 
Court  of  Appeals. 


Ill 


ASSISTANT    ATTORNEY   GEN- 
ERAL    MEADOR       OUTLINES 
GOALS  OF  NEW  OFFICE 

In  an  address  presented  to  a 
national  symposium  on  Progress 
in  Criminal  Justice,  Assistant 
Attorney  General  Daniel  J. 
Meador  who  was  recently 
selected  to  head  the  new  Office 
for  Improvements  in  the  Admin- 
istration of  Justice  in  the  Justice 
Department,  outlined  the  mission 
of  the  new  unit. 

Here  are  selected  excepts  from 
his  address.  [The  full  text  of  the 
address  is  available  from  the 
Federal  Judicial  Center  Infor- 
mation Service.] 

"The  Executive  Branch  of  the 
government  has  never  had  a 
permanent,  systematic  means  of 
dealing  continually  with  court 
problems,  especially  as  they 
affect  the  public  and  in  fur- 
nishing continual  support  for  the 
courts  with  Congress  and  the 
public. 

"We  are  charged  with  develop- 
ing proposals  dealing  with  the 
structure  and  organization  of  the 
entire  federal  judicial  system, 
and  with  its  processes  in  both 
civil  and  criminal  cases.  More- 
over, we  will  seek  to  develop 
alternatives  to  the  courts,  to  de- 
vise a  variety  of  means  of  im- 
proving the  quality  of  justice  in 
American  life.  While  we  will 
continue  to  give  major  attention 
to  improving  the  criminal  justice 
system,  we  will,  in  addition,  give 
substantial  attention  to  problems 
with   civil   cases  and    with  court 


organization  generally. 

"First,  we  will  work  hard  to 
develop  alternatives  to  the 
courts,  that  is,  means  of  handling 
certain  kinds  of  problems  that 
are  more  convenient,  less  ex- 
pensive, and  more  effective  than 
a  judicial  remedy  would  be.  This 
Office  is  at  work  now  to  develop 
a  model  of  a  Neighborhood 
Justice  Center. 

"There  is  a  growing  feeling 
that  the  structural  design  of  our 
courts,  which  comes  out  of 
another  era,  may  not  be  suitable 
for  the  volume  and  type  of  liti- 
gation we  are  getting  today.  The 
time  may  be  right  for  some  basic 
rearrangements  within  the  Judic- 
ial Branch." 

Here  are  some  of  the  problems 
that  he  cited: 

•  Pre-trial  procedures  in  civil 
cases. 

•  Class  actions. 

•  Providing  effective  and 
efficient  representation  of  the 
Federal  Government  in  court  is 
of  special  concern  to  the  Depart- 
ment of  Justice.  The  ways  in 
which  U.S.  Attorneys  function 
and  are  coordinated  might  be  im- 
proved. The  Federal  Govern- 
ment's litigation  in  the  U.S. 
Courts  of  Appeals  is  not  well 
managed.  We  need  to  devise 
better  techniques  for  that,  some- 
thing like  the  kind  of  manage- 
ment the  Solicitor  General  pro- 
vides at  the  Supreme  Court  level. 

•  We  have  already  developed  a 
bill,  which  will  probably  be 
transmitted  to  Congress  soon, 
dealing  with  jurors  and  witnesses. 
A  new  schedule  of  fees  is  being 
proposed. 

•  Reemployment  rights  for 
jurors  and  means  of  enforcing 
those  rights. 

•  Compensation  for  victims  of 
crimes. 

Of  major  significance  to  the 
Federal  Judiciary  were  Assistant 
Attorney  General  Meador's  plans 
for  enlarging  the  power  of  fed- 
eral magistrates  in  both  criminal 
and  civil   matters.   He  mentioned 


that  the  Justice  Department  is 
currently  drafting  a  bill  enlarging 
the  powers  of  magistrates. 

"In  substance  the  proposed 
bill  enlarges  the  criminal  juris- 
diction of  U.S.  magistrates  by 
authorizing  them  to  try  all  fed- 
eral misdemeanors,  that  is, 
offenses  carrying  up  to  one  year 
imprisonment,  but  without  limit 
on  the  amount  of  fine  which 
may  be  imposed.  Under  the  bill, 
magistrates  would  have  authority 
to  try  all  petty  offenses,  and  the 
defendants  would  no  longer  have 
an  option  to  elect  [to  have  a  trial 
before  a  U.S.  District  Judge.]  " 

"Our  bill  would  vest  the 
magistrates  with  a  substantial 
amount  of  case  dispositive  civil 
jurisdiction.  Tentatively  included 
within  these  would  be  Social 
Security  cases  and  certain  actions 
for  penalties  and  forfeitures.  If 
this  bill  is  enacted  the  magis- 
trates would  acquire  something 
on  the  order  of  5  to  10%  of 
present  U.S.  District  Court  juris- 
diction. 

"This  new  Office  has  another 
significant  responsibility,  and 
that  is  in  connection  with 
research.  It  is  anticipated  that 
this  year  for  the  first  time,  Con- 
gress will  appropriate  a  new 
Federal  Justice  Research  Fund, 
in  the  amount  of  two  millior 
dollars  annually,  to  be  adminis 
tered  by  this  Office." 

iin  iiri 

lEGISINiNE 
OUTLOOh 

A  Review  prepared  by  the  Ad 
ministrative  Office  of  pertinen 
legislation. 

Black      Lung     Benefits.    The 

House  Committee  on  Education 
and  Labor  has  reported  H.R. 
4544,  amending  the  Coal  Mine 
Health  and  Safety  Act  with 
respect  to  the  black  lung  benefits 
program.  The  bill  as  reported  is 
identical  in  most  respects  tc 
H.R.  10760,  which  passed  the 
(See  OUTLOOK,  page  7 
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House    last    year    on    March    2. 

Pay    Increase    Legislation.  The 

President    has    signed    into    law 
P.L.     95-19,     dealing    with     ex- 
tension    of      unemployment 
senefits   which   carries  with   it  a 
ider    which    was    added    by  the 
senate,    which     deals    with    the 
nethod    of   determining   pay    in- 
ireases  for  federal  judges,   mem- 
>ers  of  Congress  and  other  high 
svel  federal  officials.  The  rider,  as 
nacted,   has  three   highly  signif- 
:ant     features.     First    of    all,    a 
"corded  vote  must  be  taken  in 
ach    House    of    Congress   before 
ie    pay    increases   recommended 
y  the   President  can   be   imple- 
lented.    Second,    such    recorded 
Dtes    must   be  taken   within   60 
ays    within    the    date    of    the 
jcommendations     of     the   Pres- 
lent.    Third,  a  separate  recorded 
ite  will  be  taken  with  respect  to 
ach     separate     category     of 
fficials;  there  will  be  a  separate 
corded  vote  on  any  recommen- 
ation  made  in  the  future  by  the 
uandrennial     Pay     Commission 
ith  respect  to  federal  judges. 

Sick  Pay  Exclusion.  Congress 
icessed  for  Easter  without 
iking  final  action  on  legislation 
hich  would  enable  individuals 
wing  sick  pay  to  exclude  such 
ay  from  their  income  received 
■iring  1976.  The  bill  was  orig- 
ally  passed  by  the  House,  along 
ith  other  amendments  to  the 
ix  law  (Tax  Reform  and  Sim- 
ification  Act  of  1977).  The 
inate  accepted  the  sick  pay  bill, 
Jt  added  amendments  relating 
!  other  matters.  Congress  then 
Ijourned  for  the  Easter  recess, 
lairman  Ullman  of  the  House 
ays  and  Means  Committee  and 
>nator  Ribicoff  indicated  that 
e  matter  would  be  taken  up 
ter  the  recess. 

As  the  law  now  stands,  tax- 
iyers  could  file  their  return  on 
Tie,  and  file  an  amendment 
ter  if  the  law  is  changed  to  per- 
•t  the  exclusion  of  sick  pay  for 
•76,  or  the  taxpayer  could  file 
r  an  extension  to  June  15. 


The  number  of  the  bill  is  H.R. 
1828,  and  persons  who  have  re- 
quested the  extension  of  time  to 
file  their  income  tax  return 
should  check  carefully  to 
ascertain  whether  it  has  been 
passed  prior  to  completing  their 
final  return.  [The  House  bill 
status  number  is  (202) 
225-1772.] 

Reform  of  Federal  Criminal 
Laws.  The  House  Judiciary  Sub- 
committee on  Criminal  Justice 
held  two  informal  briefing 
sessions  during  March  on  the 
proposal  to  reform  and  recodify 
the  federal  criminal  code. 


Judicial  Conference  Proposals 

1.  To  amend  the  Jury 
Selection  and  Service  Act  of 
1968,  as  amended,  by  revising 
the  section  on  fees  of  jurors 
and  by  providing  for  a  civil  pen- 
alty and  injunctive  relief  in  the 
event  of  a  discharge  or  threat- 
ened discharge  of  an  employee 
by  reason  of  such  employee's 
federal  jury  service. 

2.  To  provide  for  the  defense 
of  judges  and  judicial  officers 
sued   in   their  official  capacities. 

3.  To  amend  Title  28,  United 
States  Code,  to  provide  in  civil 
cases  for  juries  of  six  persons,  to 
amend  the  Jury  Selection  and 
Service  Act  of  1968,  as 
amended,  with  respect  to  the 
selection  and  qualification  of 
jurors,  and  to  extend  the  cover- 
age of  the  Federal  Employees 
Compensation  Act  to  all  jurors 
in  U.S.  District  Courts. 

4.  To  amend  Section 
1332(a)(1)  of  Title  28,  United 
States  Code,  relating  to  the  juris- 
diction of  the  United  States  Dis- 
trict Courts  in  suits  between  cit- 
izens of  different  states. 

5.  To  amend  the  Jury  Selec- 
tion and  Service  Act  of  1968,  as 
amended,  to  make  the  excuse  of 
prospective  jurors  from  federal 
jury  service  on  the  grounds  of 
distance  from  the  place  of  hold- 
ing court,  contingent  upon  a 
showing  of  hardship. 


BanKruptcy     Legislation.    The 

House  Judiciary  Committee,  Sub- 
committee on  Civil  and  Con- 
stitutional Rights,  is  still  con- 
tinuing mark-up  of  H.R.  6,  re- 
vision of  the  bankruptcy  laws. 

Clean   Air   Act   Amendments. 

The  House  Committee  on  Inter 
state  and  Foreign  Commerce, 
Subcommittee  on  Health  and  the 
Environment,  is  continuing  its 
mark-up  of  the  amendments  to 
the  Clean  Air  Act,  particularly 
H.R.  4758,  which  contains  ju- 
dicial review  provisions. 

Attorneys'  Fees.  The  House 
Judiciary  Committee,  Sub- 
corn  mittee  on  Administrative 
Law  and  Governmental  Rela- 
tions, has  continued  hearings  on 
H.R.  3361  and  related  bills, 
which  concern  awards  of  attor- 
neys' fees. 

Federal  Rules  of  Criminal  Pro- 
cedure. The  House  Judiciary 
Committee  has  completed  mark- 
up with  respect  to  the  amend- 
ments of  the  Federal  Rules  of 
Criminal  Procedure  and  has 
ordered  favorably  reported  to 
the  House,  H.R.  5864,  which  in- 
corporates these  amendments. 

Northern  District  of  Mississ- 
ippi. S.  662,  providing  for  hold- 
ing terms  of  court  of  the  United 
States  District  Court  for  the 
Northern  District  of  Mississippi, 
Eastern  Division  in  Corinth,  has 
been  favorably  reported  by  the 
Senate  Judiciary  Committee. 

Ethics  and  Financial  Dis- 
closure. The  Subcommittee  on 
Employee  Ethics  and  Utilization 
of  the  House  Committee  on  Post 
Office  and  Civil  Service  has  held 
hearings  on  several  bills,  among 
them  H.R.  3829.  It  is  anticipated 
that  a  clean  bill  will  be  intro- 
duced some  time  this  Spring. 
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May  10,  Workshop  for  District 
Judges  (Sixth  Circuit),  Louis- 
ville, Kentucky 

May  10-12,  Advanced  Manage- 
ment Workshop  for  Supervising 
U.S.  Probation  Officers,  Pitts- 
burgh, Pennsylvania 

May  16,  Judicial  Conference  Sub- 
committee on  Judicial  Statis- 
tics, Washington,  D.C. 

May  16,  Judicial  Conference  Sub- 
committee on  Federal  Juris- 
diction, Washington,  D.C. 

May  16-20,  Rational  Behavior 
Training  Workshop  for  U.S. 
Probation  Officers,  Newport, 
Oregon 

May  16-20,  Workshop  for  U.S. 
Probation  Officers,  Portland, 
Oregon 
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May  17,  Judicial  Conference  of 
the  Court  of  Customs  and 
Patent  Appeals,  Washington, 
D.C. 

May  18-20,  Workshop  for  Probation 
Clerks,  St.  Louis,  Missouri 

May  23-25,  Seminar  for  District 
Court  Clerks,  Denver,  Colorado 

May  23-27,  Advanced  Manage- 
ment Seminar  for  Chief  U.S. 
Probation  Officers,  Washing- 
ton, D.C. 

May  23-24,  Judicial  Conference 
Advisory  Committee  on  Civil 
Rules,  Washington,  D.C. 

May  26-27,  Workshop  for  District 
Judges  (First  Circuit),  Wash- 
ington, D.C. 

May  31-June  2,  Seminar  for 
Chief  Probation  Office  Clerks, 
Washington,  D.C. 

June  1,  Judicial  Conference  Sub- 
committee on  Supporting  Per- 
sonnel, Washington,  D.C. 

June  6-8,  Seminar  for  Jury 
Clerks,  Denver,  Colorado 
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Third 

Fourth 
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Sixth 
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September  8-10 
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CRIMINAL  CODE  ACT  INTRODUCED 


Senators  John  L.  McClellan  and  Edward  M.  Kennedy  together  with 
lepresentatives  Peter  W.  Rodino  and  James  R.  Mann  have  introduced 
lajor  legislation  which  would  revise  and  modernize  the  federal  criminal 
Dde.  The  bill,  S.1437  and  its  House  counterpart,  H.R.  6869  are  the  result 
f  ten  years  of  work  which  began  with  the  Commission  on  Revision  of  the 
ederal  Criminal  Law. 

Significantly,  the  measure  reflects  major  compromises  by  both  the 
beral  and  conservative  members  of  Congress  and  eliminates  most  of  the 
jntroversial  sections  of  the  prior  bill  introduced  in  the  last  Congress. 


Senator  McClellan  said  that  13 
ontroversial  provisions  in  the  bill 
/ere  either  deleted  or  returned 
o  current  law  and  16  of  the  22 
lajor  issues  involved  were  re- 
Dlved  using  the  approach  sug- 
ested  by  the  leadership  last 
longress  of  adopting  a  policy  of 
staining  current  law. 

Among  the  major  provisions  of 
ie  300-page  bill  are: 

•  New  mandatory  minimum 
rison  sentences  for  heroin  traf- 
ckers. 

•  The  elimination  of  simple 
ossession  of  small  amounts  of 
larijuana  as  a  federal  crime. 

•  A  sentencing  guideline 
/stem  designed  to  attack  the 
roblem  of  unwarranted 
sntencing  disparity  between 
Jdges. 

•  Creation  of  a  sentencing 
uthority  for  the  trial  judge  to 
ar  parole  for  9/1  Oth  of  the  term 
f  imprisonment  imposed. 

•  Better  coverage  for  white 
allar  crimes. 


•  Improved  provisions  to 
fight  organized  crime  and  a  new 
offense  of  operating  a  racketeers 
syndicate. 

•  A  program  to  compensate 
the  victims  of  violent  crimes  with 
funds  derived  from  criminal  fines. 

•  A  major  expansion  of  the 
civil  and  criminal  jurisdiction  of 
U.  S.  Magistrates. 

Attorney  General  Griffin  B. 
Bell  at  a  press  conference  held 
when  the  bills  were  introduced, 
said  that  the  "identical  bills 
would  achieve  the  reforms 
necessary  to  bring  the  federal 
criminal  code  into  the  Twentieth 
Century.  Reaching  this  point  of 
introducing  legislation  has  not 
been  easy.  There  were  literally 
thousands  of  issues  to  be  re- 
solved. The  Congressional  spon- 
sors and  their  staffs  devoted  a 
tremendous  amount  of  time  and 
energy  to  the  task,  and  within 
the  past  three  months  the  De- 
partment of  Justice  has  spent 
many  hours  working  with  the 
(See  CODE,  page  2) 


Senator  John  L.  McClellan 


BILL    INTRODUCED   CALLING 

FOR     LEGAL     DEFENSE     OF 

JUDICIAL  OFFICERS 

Acting  at  the  direction  of  the 
Judicial  Conference,  the  Admin- 
istrative Office  has  transmitted  to 
Congress  a  draft  bill  which  would 
provide  funds  for  the  defense  of 
justices,  judges,  and  other  court 
officers  and  employees  who  are 
named  as  defendants  in  civil  suits 
arising  from  performance  of  their 
official  duties. 

The  legislation  would  provide 
for  the  payment  of  litigation  ex- 
penses in  instances  in  which  the 
Department  of  Justice  is  unable 
to  undertake  the  representation 
of  such  persons. 

Director   Rowland   F.   Kirks  of 

the  Administrative  Office  said  the 

legislation    was   originally   recom- 

(See  DEFENSE,  page  2) 
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(CODE  from  page  1) 

Congress  on  the  proposed  code. 
The  result  is  as  fair  and  workable 
a  code  as  has  yet  been  devised, 
and  it  has  the  strong  support  of 
the  Department  of  Justice."  (A 
complete  outline  of  the  signifi- 
cant provisions  of  the  proposed 
criminal  code  can  be  found  in 
the  Congressional  Record  of  May 
2,  beginning  on  page  S.6836.) 


(DEFENSE  from  page  1) 

mended  by  the  Judicial  Con- 
ference in  1974  and  transmitted 
to  Congress  on  two  previous 
occasions  but  neither  House  took 
action  on  the  measure. 

He  pointed  out  in  nis  letter  of 
transmittal  accompanying  the 
draft  bill  that  when  judges  or 
other  judicial  officers  are  sued  in 
their  official  capacity  they  are 
normally  defended  by  the  De- 
partment of  Justice  or  by  the 
U.S.  Attorney.  The  draft  bill 
would  not  alter  this  normal  pro- 
cedure for  the  defense  of  judges 
by  the  Justice  Department  in 
circumstances  where  it  makes  its 
services  available  to  do  so. 
However,  he  said  that  "we  are 
now  being  presented  more  fre- 
quently with  situations  in  which 
the  Justice  Department  declines 
to  defend  a  judge,  or  to  author- 
ize the  United  States  Attorney  to 
do  so,  because  it  believes  that  the 
undertaking  of  such  representa- 
tion would  place  it  in  a  position 
of  upholding  conflicting  interests 
or  of  defending  positions  or 
policies  with  which  it  is  not  in 
agreement." 

He  cited  an  obvious  example 
in  which  the  Justice  Department 
is  seeking  a  writ  of  mandamus 
against  a  judge,  and  there  is  no 
alternative  except  to  authorize 
the  defendant  judge  or  official  to 
retain  private  counsel. 

Enactment  of  the  legislation 
"will  be  helpful  in  establishing 
rulemaking  authority  in  the  Con- 
ference to  arrange  standard  pro- 
cedures for  the  defense  of  judges 


in  instances  where  service  of  the 
Department  of  Justice  is  unavail- 
able" and  to  guide  the  Director  of 
the  Administrative  Office  in  com- 
pensating private  attorneys  for 
such  services. 
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PRESIDENT     SIGNS     SICK 
PAY  EXCLUSION  BILL 

President  Carter  has  signed 
the  sick  pay  exclusion  bill, 
H.R.  1828,  which  enables  in- 
dividuals having  sick  pay  to  ex- 
clude such  pay  from  their  in- 
come received  during  1976. 

Congressional  action  on  the 
measure  was  not  completed 
prior  to  the  Easter  recess  and 
taxpayers  who  wish  to  claim 
the  sick  pay  exclusion  may 
now  file  an  amendment  to  per- 
mit the  exclusion  of  sick  pay 
for  1976. 


FEDERAL  DEATH  PENALTY 
BILL  INTRODUCED 

Senator  John  L.  McClellan, 
a  member  of  the  Senate  Judiciary 
Committee,  has  introduced  a  fed- 
eral death  penalty  bill  which  calls 
for  bifurcated  trials  for  federal 
defendants  accused  of  capital 
crimes. 

Once  the  defendant  is  found 
guilty  either  by  a  jury  or  a  judge 
of  any  of  the  federal  crimes 
where  the  death  penalty  may  be 
imposed,  a  second  hearing  is  held 
to  determine  whether  the  death 
penalty  will  be  imposed. 

The  bill,  S.1382,  calls  for  the 
death  penalty  in  these  cases: 

•  Death  or  injury  resulting 
when  a  prisoner  in  custody 
attempts  to  flee  from  a  federal 
institution  or  officer. 

(See  PENALTY,  page  7) 


WIRETAP       REPORT 
SUBMITTED  TO  CONGRESS 

The  Administrative  Office  has: 
submitted  its  ninth  Annual  Re- 
port on  Applications  for  Orders 
Authorizing  or  Approving  the 
Interception  of  Wire  or  Oral 
Communications  to  Congress. 

The  summary  of  the  report  in- 
dicates that  during  calendar  year 
1976,  688  applications  were 
made  to  state  and  federal  judges 
and  only  2  were  denied— one  by 
a  federal  judge  of  the  District  of 
Arizona  and  the  other  by  a  state 
judge  in  New  Jersey. 

Of  the  686  applications  grant- 
ed, 137  or  20  percent  were 
granted  by  federal  judges  and  the 
remainder  by  state  judges.  There 
were  187  authorized  by  state 
judges  in  New  York  in  1976 
compared  to  192  in  1975  and 
305  in  1974.  In  New  Jersey, 
state  judges  signed  167  orders  in' 
1976  compared  to  196  in  1975. 
Intercepts  authorized  and  ap- 
proved in  the  States  of  Florida, 
Maryland,  New  Jersey,  and  New 
York  accounted  for  70  percent 
of  all  wiretap  authorizations 
during  1976. 

In  1976,  there  was  a  2  percen' 
decrease  in  the  total  number  o 
wiretap  orders  authorized  anc 
approved— 701  in  1975  comparec 
to  686  in  1976. 

There  were  378  authorizations' 
comprising  55  percent  of  the 
total,  where  gambling  was  tht 
most  serious  offense  involved.  Ir 
190  authorizations,  drug  offense: 
were  under  investigation.  Ten  ap 
plications  specified  homicide  o 
assault  as  the  major  offense. 

During  1976,  there  were  65J 
arrests  and  1,347  convictions  re 
ported  as  a  result  of  authorizec 
intercepts  completed  in  prio 
years. 

(A  full  copy  of  the  report  i 
available  from  the  Administrativi 
Office  of  the  U.S.  Courts 
Washington,  D.C.  20544.) 
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CHIEF       JUSTICE       BURGER 

ADDRESSES    AMERICAN    LAW 

INSTITUTE 

This  month  for  the  eighth  con- 
ecutive  year,  The  Chief  Justice 
ddressed  the  opening  session  of 
he  American  Law  Institute's 
nnual  meeting. 

The  Chief  Justice  used  this 
ight-year  period  -  1969-1977  - 
d  measure  the  increasing  volume 
f  work  coming  to  the  United 
tates  District  and  Circuit  Courts 
s  well  as  the  Supreme  Court.  For 
xample,  during  this  period  Dis- 
rict  Court  civil  filings  went  up 
■om  77,000  to  130,000  and  crim- 
lal  filings  from  35,000  to  41,000. 
he  Courts  of  Appeals  caseload 
Dse  from  10,000  to  18,000. 
ointed  out  was  the  fact  that 
lough  the  federal  judiciary  has 
Dped  with  these  heavy  calendars 
'ithout  additional  judgeships,  it  is 
nrealistic  to  believe  this  stepped- 
p  pace  can  continue.  Overworked 
tderal  judges  are  gratified,  how- 
/er,  that  146  more  judgeships 
lay  soon  be  created  by  Congress. 

The  Chief  Justice  took  the 
xasion  to  reiterate  the  impor- 
mce  of  realigning  all  of  the 
deral  Circuits,  emphasising  prob- 
ems  which  exist  in  the  Fifth  and 
inth  Circuits.  He  proposed  that 
ich  of  these  Circuits  be  divided, 
»r  administrative  purposes,  into 
iree  divisions,  much  as  the  Dis- 
ict  Courts  are  now  divided.  The 
fth  Circuit  he  would  divide  into 
astern,  Central  and  Western 
visions;  the  Ninth  into  Southern, 
antral  and  Northwest  divisions. 
)r  more  efficient  judicial  admin- 
xation  and  improved  administra- 
te purposes,  there  should  be  no 
ore  than  nine  judges  in  any  one 

the  Circuits  which  would  come 
out  from  this  proposed  realign- 
ed. He  said  he  was  not  disheart- 
ed  by  delays  in  judicial  improve- 
3nts  which  in  the  past  have 
ten  taken  many  years  to  accom- 
ish.  The  delay  in  realigning  the 
rcuits,  for  example,  is  illustra- 
e  of  "one  of  the  difficulties  in 
e  management  of  the  federal 
stem  that  the  sound  and  sensible 
lutions  occur— with  good 
:k— 1 5  to  20  or  more  years  after 


reasonable  and  objective  analysis 
demonstrates  the  need."  On  a 
poignant  note,  he  compared  that 
Chief  Justice  Marshall  as  early  as 
1810  started  urging  the  creation 
of  the  U.  S.  Courts  of  Appeals,  yet 
this  new  tier  in  the  federal  system 
did  not  come  about  until  1891, 
well  over  half  a  century  after 
Marshall's  death. 

The  Chief  Justice  recited  some 
interesting      statistics- statistics 
which     reflect     changes     in    our 
society.  And  he  pointed  out  that 
the  work  of  the  Supreme  Court 
does  in  fact  reflect  in  volume  and 
character     the     work     of     other 
courts.      Compared     were     cases 
heard    by   the   Court   in   the  late 
1950's    and    1960's    when    many 
filings  there  involved  school  segre- 
gation   issues  and  cases  involving 
equal     access     to     the     political 
process.    Today   these   filings  are 
surpassed   by   litigation  which  re- 
flects societal  trends.  An  informal 
count    of    cases    decided    by   the 
Supreme  Court  since  1969  when 
Chief  Justice  Burger  took  office, 
not   including   all   such   cases  de- 
cided during  the  current  Term  of 
Court,    shows    that    full    signed 
opinions    were    written     on    the 
following  subjects: 

Number  of 
Opinions 

Rights  of  racial  minorities 
(including  24  cases  on 
Indian  claims)  99 

Rights  on  prisoners, 
probationers,  and  parolees  41 

Right  to  counsel  15 

Students'  rights  10 

Rights  of  mental  patients 

and  mental  institutions  5 

Rights  to  welfare 
recipients  27 

Women's  rights  21 

Rights  of  non-tenured 
employees  6 

Rights  of  illegitimate 
children  n 


Media  rights  under  the 
First  Amendment  and 
statutes 


25 


The  Chief  Justice  suggested  that 
scholars  might  find  it  interesting 
to  compare  these  figures  with 
other  comparable  periods. 


CHIEF   JUDGE    PHILLIPS 

ADDRESSES   SIXTH    CIRCUIT 

JUDICIAL   CONFERENCE 

Chief  Judge  Harry  Phillips  of 
the  Sixth  Circuit  Court  of 
Appeals  presented  his  report  on 
the  judicial  business  of  the  circuit 
to  the  Circuit  Judicial  Conference 
on  May  13. 

He  told  the  conferees  that  the 
litigation  explosion  in  the  circuit 
continues  unabated.  "The  Court 
of  Appeals  for  the  Sixth  Circuit  is 
nearly  86  years  old,  but  more 
than  40  percent  of  all  appeals 
filed  since  its  creation  were  dock- 
eted in  the  last  10  years."  He 
pointed  out  that  the  docket  has 
doubled  since  1969  and  quad- 
rupled since  1963  and,  signifi- 
cantly, filings  in  the  district 
courts  throughout  the  circuit 
likewise  have  multiplied. 


Chief  Judge  Harry  Phillips 

From  1968  through  1975  the 
Court  of  Appeals  heard  by  the 
end  of  its  June  session  every  case 
that  was  ready  for  oral  argument. 
In  1976  the  court  found  it  neces- 
sary to  carry  over  to  the  next 
term  180  non-criminal  cases  that 
were  fully  briefed. 

This  year  the  Clerk  estimates 
that  736  cases  ready  to  be  argued 
will  be  carried  over  to  the  next 
session.  He  pointed  out  that  each 
judge  regularly  is  assigned  to  hear 

(See  CONFERENCE,  page  4) 
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(CONFERENCE  from  page  3) 

oral  arguments  in  225  cases  per 
year. 

Chief  Judge  Phillips  noted  that 
legislation  is  pending  in  Congress 
to  create  two  new  circuit  judge- 
ships and  11  new  district  judge- 
ships but  additional  judgeships 
will  not  solve  all  of  the  problems, 
especially  at  the  Court  of 
Appeals  level. 

"The  addition  of  two  circuit 
judges  for  our  Court  will  only 
increase  the  number  of  cases 
which  can  be  heard  on  oral  argu- 
ment from  675  to  825.  We  antic- 
ipate that  over  1,800  cases  will 
require  oral  argument. 

"What  has  caused  such  an  ava- 
lanche in  the  caseloads  of  the 
federal  courts?  Obviously  the 
growth  and  increasing  complexity 
of  our  society  and  evolving  no- 
tions of  the  role  of  federal  courts 
in  mediating  problems  tradition- 
ally handled  on  state  and  local 
levels  have  played  a  part,  but  a 
recent  study  shows  that  there 
have  been  no  less  than  41  laws 
passed  by  Congress  since  1969 
conferring  new  jurisdiction  on 
the  federal  judiciary.  ..  [I]  t  is  of 
utmost  importance  that  Congress 
not  swamp  the  federal  courts 
with  new  and  ever-expanding  ju- 
risdiction without  providing  a 
sufficient  number  of  judges  to  do 
the  job." 

Chief  Judge  Phillips  cited  a 
recent  article  in  the  Stanford 
Law  Review,  Behind  the  Legal 
Explosion,  in  which  Professor 
John  Barton  pointed  out  that  if 
federal  appellate  cases  continue 
to  grow  for  the  next  40  years  at 
the  same  rate  at  which  they  have 
grown  during  the  past  decade, 
then  by  the  year  2010  we  can 
expect  to  have  well  over 
1,000,000  federal  appellate  cases 
each  year,  requiring  5,000  federal 
appellate  judges  to  decide  them. 

He  told  the  Conference  that  he 
was  happy  to  report  that  Con- 
gress had  passed  the  three  judge 
courts  act  last  August.  "This 
new  law  eliminates  the  ineffi- 
cient requirement  for  the  convo- 
cation of  the  three-judge  district 
court   whenever   an    injunction   is 


sought  restraining  the  enforce- 
ment of  a  state  or  federal  statute 
on  the  grounds  of  unconstitution- 
ality except  in  congressional  re- 
districting  and  legislative  reappor- 
tionment cases." 

He  pointed  out  that  one  of  the 
acute  problems  confronting  the 
Circuit  today  is  the  avalanche  of 
black  lung  cases.  As  of  March  31, 
1977,  there  were  1,720  black 
lung  cases  pending  in  the  U.S 
District  Court  for  the  Eastern 
District  of  Kentucky  alone. 

Prior  to  the  1972  amendments 
to  the  Coal  Mine  Health  Safety 
Act  of  1969  these  cases  were 
processed  administratively  similar 
to  Social  Security  disability  cases 
with  the  district  court  acting  as 
the  first  step  in  the  process  of 
judicial  review. 

Today,  however,  the  first  step 
in  judicial  review  for  such  claims 
is  a  petition  for  review  in  the 
Court  of  Appeals  and,  as  a  result, 
these  cases  come  directly  to  the 
Court  of  Appeals  bypassing  the 
district   court. 

As  far  as  black  lung  cases  are 
concerned,  he  endorsed  the  rec- 
ommendation of  the  Depart- 
ment of  Justice  committee  that 
final  disposition  of  issues  of  fact 
should  be  made  by  a  non-Article 
III  tribunal. 

He  endorsed  recommendations 
for  the  elimination  of  diversity 
jurisdiction  and  pointed  out  that 
often  its  use  in  the  Sixth  Circuit 
was  to  delay  the  trial  of  lawsuits. 

CHIEF  JUDGE  FAIRCHILD 

DELIVERS  STATE  OF  THE 

CIRCUIT  ADDRESS 

Chief  Judge  Thomas  E.  Fair- 
child  on  May  10  delivered  his 
annual  State  of  the  Judiciary  ad- 
dress to  the  Judicial  Conference 
of  the  Seventh  Circuit  held  in 
Chicago. 

He  pointed  out  that  138  more 
appeals  were  filed  during  1976 
than  in  1975  which  represents  an 
11.4  percent  increase.  While  the 
number  of  terminations  slightly 
increased,  the  pending  caseload 
increased  substantially. 

"Over  the  last  16  years  the 
number  of  filings  and  the  number 
of     terminations     have     almost 


Chief  Judge  Thomas  E.  Fairchild 

quadrupled.  If  we  look  at  these 
figures  we  can  understand  the 
pressure  on  the  Court  of  Appeals 
to  institute  new  procedures  to  in- 
crease the  number  of  termina- 
tions. 

"The  new  ninth  judgeship, 
when  approved,  will  not  solve  the 
problem.  We  will  still  require 
help  from  senior  judges  from  out- 
side the  circuit  as  well  as  from 
senior  and  active  district  judges 
within  the  circuit." 

Chief  Judge  Fairchild  told  the j 
Conference  that  the  Court  recent- 
ly conducted  a  survey  of  the 
appeals  argued  in  the  Court  and 
that  each  judge  stated  his  reaction 
concerning  each  appeal. 

"Out  of  53  civil  appeals  there i 
are    10  in  which  every  judge  on 
the     panel     answered     that     the. 
appeal     should     not    have    been 
brought.     Obviously     the    appel- 
lant's    counsel     in     those     cases 
could    have    lightened    our    load 
without     any    disservice    to    his 
client.    I    call    upon   attorneys  to 
review  their   cases  with  care  be- 
fore filing  an  appeal,  and  at  least 
to     consider     more     objectively 
whether    the    appeal    should    be1 
filed  at  all." 

Turning  to  the  work  of  the 
Judicial  Conference  Committee 
to  Consider  Standards  for  Admis- 
sion to  Practice  in  the  Federal 
Courts,  Chief  Judge  Fairchild  said 
that  the  failure  of  attorneys  to 
police  their  cases  in  this  regard 
may  be  one  of  the  reasons  for 
the  call  for  higher  standards  of 
admission  to  practice  in  the  fed- 
eral courts. 

(See  CONFERENCE,  page  7) 


PBS  AIRS  SUPREME  COURT 
FILM 

Public  Broadcasting  System 
nfirmed  that  there  was  a 
itional  airing  of  the  film 
preme  Court  over  PBS  member 
itions  on  May  26  from  11:00 
n.  to  1 1 :30  a.m.  The  time  was 
lected  to  permit  secondary 
lools  to  incorporate  the  film 
:o  their  curricula. 
The  film  should  be  very  help- 
in  telling  the  Court's  story  to 
idents  throughout  the  country. 
The  film  is  available  to  schools 
'ough  the  Great  Plains  National 
itructional  Television  Library, 
x  80669,  Lincoln,  Nebraska 
501. 

Bar  associations  can  obtain 
»  film  through  the  Young 
wyers  Section  of  the  American 
r  Association,  1155  East  60th 
eet,  Chicago,  Illinois  60637. 


STRICT      OF      COLUMBIA 
STRICT    COURT     REFORMS 
JURY  SYSTEM 

The  United  States  District 
iurt  for  the  District  of 
lumbia  since  1971  has  taken  a 
ies  of  key  steps  in  juror  man- 
jment  which  have  resulted  in  a 
ings  of  nearly  $350,000. 
Judge  George  L.  Hart,  Jr.  in  a 
jmo rand  urn  to  prospective 
ors  said,  "I  want  you  to  know 
it  this  Court  has  a  continuing 
icern  for  the  welfare  of  the 
ors  who  serve  here.  It  is  im- 
rtant  to  us  that  jurors  be 
iciently  utilized  so  as  not  to 
ste  either  juror  time  or  tax- 
^er's  money." 

^mong  the  steps  which  Judge 
rt  listed  were: 

•  Decreasing  the  size  of  the 
y  pool  for  more  efficient 
lization  (1971). 

•  Reducing  the  size  of 
ninal  jury  panels  (1972). 

•  Sending  reports  on  jury 
lization  to  individual  judges 
I73). 

►  Installation  of  a 
de-a-Phone  for  jury  scheduling 
I74). 

•  Improving  jury  panel  usage 
20  percent  (1975). 


•  Supplementing  the  voter 
registration  list  with  the  drivers 
license  list  for  jury  selection 
which  increased  the  pool  of 
potential  jurors  from  309,000  to 
476,000  (1976). 

•  Extending  the  period 
between  terms  of  jury  service 
from  two  to  four  years  to  de- 
crease the  burden  on  individual 
jurors  and  enable  more  jurors  to 
serve  (1977). 


tin 


BAIL       REFORM       ACT 
AMENDMENTS     INTRODUCED 

Acting  at  the  request  of  the 
Judicial  Conference,  the  Admin- 
istrative Office  has  submitted  leg- 
islation to  amend  the  Bail  Re- 
form Act  which  will  authorize  a 
judicial  officer  to  consider  the 
safety  of  any  other  person  or  the 
community  in  setting  conditions 
of  release  of  a  person  charged 
with  an  offense  against  the  fed- 
eral laws. 

In  his  transmittal  letter  to  the 
Congress,  Director  Rowland  F. 
Kirks  said  the  legislation  was  pro- 
posed by  the  Judicial  Conference 
Committee  on  the  Administration 
of  the  Criminal  Law  and  was 
approved  by  the  Judicial  Con- 
ference at  its  meeting  last  March. 

He  pointed  out  that  the  legisla- 
tion is  needed  because  there  is  a 
conflict  between  decisions  in  the 
Sixth  Circuit  and  the  District  of 
Columbia  Circuit  as  to  the 
criteria  to  be  applied  in  fixing 
conditions  of  release  for  non-cap- 
ital offenses.  The  Sixth  Circuit 
held  that  a  judicial  officer  may 
consider  evidence  that  the  de- 
fendant has  threatened  witnesses 
and  is  a  danger  to  the  com- 
munity in  determining  whether 
the  defendant  should  be  released 
on  bail  while  the  District  of 
Columbia  Circuit  held  that  the 
Act  provides  only  for  considera- 
tion of  those  minimal  conditions 
which  will  reasonably  assure  the 
appearance  of  the  person  for 
trial. 


lYl 


IEGISNiNE 
OUTLOOK 

A  Review  prepared  by  the  Ad- 
ministrative Office  of  pertinent 
legislation. 

Judicial  Disclosure.  The  House 
Committee  on  Governmental 
Affairs  has  conducted  hearings  on 
S.  555  and  other  bills.  The  bill 
would  require  high-level  officials 
in  all  three  branches  of  govern- 
ment to  publicly  disclose  their 
financial  interests  (S.  113,  290, 
383  and  673).  Testimony  was 
presented  by  Judge  Edward  A. 
Tamm,  representing  the  Judicial 
Conference  of  the  United  States. 
Other  bills  have  been  pending 
and  have  been  the  subject  of 
hearings  in  the  House  Committee 
on  Post  Office  and  Civil  Service 
as  reported  in  the  previous  issue 
of  The  Third  Branch. 

Consumer  Protection.  H.R. 
6805  is  currently  in  mark  up  by 
the  Committee  on  Government 
Operations  of  the  House  of  Rep- 
resentatives. The  bill  would 
establish  a  Consumer  Protection 
Agency  .  In  the  Senate,  S.  1262,  a 
similar  bill,  is  being  marked  up  by 
the  Senate  Committee  on  Govern- 
mental Affairs. 

Grand    Jury    Legislation.    The 

House  Judiciary  Committee,  Sub- 
committee on  Constitutional 
Rights,  has  held  hearings  on  H.R. 
94,  to  reform  the  grand  jury 
system.  Testimony  was  presented 
by  Judge  Frederick  B.  Lacey  on 
behalf  of  the  Judicial  Conference 
and  by  Carl  H.  Imlay,  General 
Counsel  of  the  Administrative 
Office. 

Garnishment.  During  the 
Senate  debate  on  the  Tax  Re- 
duction and  Simplification  Act  of 
1977  (H.R.  3417)  the  Senate 
added  an  amendmefnt  which 
amends  the  Social  Security  Act, 
section  459.  The  amendments 
proscribe  in  more  detail  the  pro- 
cedures for  garnishment  of  a  fed- 
eral employee's  wages  in  order  to 

(See  LEGISLATION,  page  6) 
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(LEGISLATION  from  page  5) 
pay  an  obligation  relating  to 
child  support  or  alimony.  The 
authority  to  promulgate  regula- 
tions with  respect  to  the  Judicial 
Branch  of  the  government  would 
be  vested  in  The  Chief  Justice  of 
the  United  States  or  his  designee. 
The  conferees  on  the  differing 
versions  passed  by  the  two 
Houses,  accepted  this  amend- 
ment. 

Additional  Judgeships.  On  May 
11  the  Rules  Committee  of  the 
Senate  filed  a  report  waiving  the 
Congressional  Budget  Act,  Sec- 
tion 402(a),  with  respect  to 
Senate  consideration  of  S.  11, 
providing  for  the  appointment  of 
additional  circuit  and  district 
court  judges.  Acceptance  of  the 
report  and  resolution  (Senate 
Resolution  163)  will  clear  the 
way  for  floor  consideration  of 
the  bill. 

Judicial  Tenure.  Senator  Nunn 
and  1 1  other  senators  has  intro- 
duced S.  1423,  to  establish  a 
Council  on  Judicial  Tenure  in  the 
Judicial  Branch  of  the  govern- 
ment, to  establish  a  procedure  in 
addition  to  impeachment  for  the 
retirement  of  disabled  justices 
and  judges  of  the  United  States, 
and  the  removal  of  justices  and 
judges  whose  conduct  is  or  has 
been  inconsistent  with  the  good 
behavior  required  by  Article  III, 
Section  1  of  the  Constitution. 
The  bill  has  been  referred  to  the 
Senate  Judiciary  Committee. 

State  of  the  Judiciary 
Resolution.  Senators  Kennedy, 
McClellan,  Bayh  and  DeConcini 
have  introduced  Senate  Con- 
current Resolution  22  inviting 
The  Chief  Justice  to  address  a 
joint  session  of  the  Congress  on 
the  state  of  the  Judiciary.  The 
resolution  has  been  referred  joint- 
ly to  the  Committee  on  Govern- 
mental Affairs  and  the  Com- 
mittee on  the  Judiciary. 

New  Introductions.  S.  1430,  a 
bill  to  improve  the  judicial  ma- 
chinery in  customs  courts  by 
amending  the  statutory  provisions 
relating  to  judicial  actions  and 
administrative  proceedings  in 
customs    matters    and    for    other 


purposes.  The  bill  would  permit 
the  Customs  Court  to  exercise 
equity  jurisdiction  and  would 
eliminate  the  present  requirement 
that  a  prescribed  balance  of 
members  of  the  court  be  of  differ- 
ing political  parties. 

S.  1393,  introduced  by 
Senator  Bayh,  to  authorize 
actions  by  the  Attorney  General 
to  redress  deprivations  of  con- 
stitutional and  other  federally 
protected  rights  of  institution- 
alized persons. 

S.  1382,  a  bill  to  establish 
rational  criteria  for  imposition  of 
the  sentence  of  death  and  for 
other  purposes,  introduced  by 
Senator  McClellan. 

S.  1437,  to  codify,  revise  and 
reform  Title  18  of  the  United 
States  Code,  has  been  introduced 
by  Senators  Kennedy  and 
McClellan  and  is  reported  on 
elsewhere  in  this  issue  of  The 
Third  Branch.  In  addition, 
Congressman  Rodino  has  intro- 
duced an  identical  bill,  H.R. 
6869,  which  has  been  referred  to 
the  Committee  on  the  Judiciary. 

Attorneys'  Fees.  S.  270,  to 
permit  awards  of  reasonable 
attorneys'  fees  and  other  ex- 
penses for  public  participation  in 
federal  proceedings  has  con- 
tinued to  be  the  subject  of  hear- 
ings in  the  House  Judiciary  Com- 
mittee, Subcommittee  on  Admin- 
istrative  Practice   and    Procedure. 

The  Subcommittee  on  Admin- 
istrative Law  and  Governmental 
Relations  of  the  House  Judiciary 
Committee  has  approved  a  bill  to 
permit  awards  of  reasonable 
attorneys'  fees  and  other  ex- 
penses for  public  participation  in 
federal  agency  proceedings.  How- 
ever, the  full  House  Judiciary 
Committee  is  marking  up  H.R. 
3361,  a  bill  similar  to  S.  270. 

Rape  Evidence  Senator 
Bentsen  has  introduced  S.  1422, 
which  would  exclude  certain 
information  in  rape  cases  relating 
to  the  victim's  sexual  behavior. 
The  bill  has  been  referred  jointly 
to  the  Committee  on  Govern- 
mental affairs  and  the  Committee 
on  the  Judiciary. 


REPORT  RELEASED  ON 
CALIFORNIA  UNPUBLISHED 
OPINIONS 

The  National  Center  for  State 
Courts  has  released  its  report  or 
unpublished  opinions  of  the  Cali 
fornia  Courts  of  Appeal. 

The  report  analyzed  the 
results  of  the  adoption  by  the 
California  Supreme  Court  of 
Rule  976  in  1964.  The  rule,  as 
amended  January  1,  1972,  reads 
as  follows: 

No  opinion  of  a  Court  o1 
Appeal  or  of  an  appellate  depart 
ment  of  the  Superior  Court  shall 
be  published  in  the  Official  Re- 
ports unless  such  opinion  (1) 
establishes  a  new  rule  of  law  or 
alters  or  modifies  an  existing 
rule,  (2)  involves  a  legal  issue  of 
continuing  public  interest,  or  (3) 
criticizes  existing  law. 

The  report  concluded  that  the 
Courts  of  Appeal  are  following 
the  criteria  set  forth  in  Rule  976 
in  the  vast  majority  of  cases  and 
there  is  no  reason  to  believe  that 
large  numbers  of  significant  de- 
cisions are  being  buried  in  un-1 
published  opinions. 

In  addition,  the  report  con-) 
eluded  that  mandatory  publica 
tion  of  all  opinions  is  neither 
warranted  nor  wise.  However,, 
the  fact  remains  that  opinions 
which  should  have  been  in  some 
cases  published  are  unpublished 
and  the  researchers  recommendec 
that  the  problem  could  be  signif 
icantly  reduced  if  the  Justices  ol 
the  Courts  of  Appeal  actively 
participate  in  reaching  a  collegial 
decision  respecting  publication  in 
every  appeal. 

The  decision  whether  or  not 
to  publish  the  opinion  should  be 
one  actively  reviewed  by  all  of 
the  Justices  and  the  decisions 
should  not  be  delegated. 

Additionally,  the  report  rec- 
ommended that  each  Justice  de- 
cide independently  whether  the 
opinion  should  be  published  and 
the  decisions  should  be  recorded 

(See  OPINIONS,  page  8) 


CONFERENCE  from  page  4) 

He  commended  the  substantial 
nelp  which  senior  judges  have 
jiven  the  Seventh  Circuit  and 
said  their  contribution  has  made 
t  possible  to  move  appeals  to  oral 
irgument  without  developing  an 
jnwieldy  backlog  of  unargued 
:ases. 

He  described  in  detail  how  the 
^ourt  of  Appeals  makes  assign- 
nents  for  hearing  oral  argument. 
'I  should  add  that  once  an 
ippeal  is  scheduled  for  oral  argu- 
nent,  the  court  is  loath  to  grant 
in  adjournment.  Once  the  argu- 
nent  has  been  set,  convenience 
>f  counsel  is  not  recognized  as  a 
lood  cause." 

Turning  to  the  caseload  of  the 
listrict  courts,  he  noted  that 
riminal  case  filings  decreased  last 
'ear  by  222,  while  civil  cases  in- 
reased  by  540.  "A  decrease  in 
riminal  filings  is  especially  wel- 
ome  because  of  the  Speedy  Trial 
jet" 

The  increase  in  the  civil  case- 
Dad  is  significant  because  until 
ew  judgeships  are  created  the 
urden  falls  upon  the  present 
jdges  of  the  district  courts, 
kgain,  Chief  Judge  Fairchild  said 
e  was  very  grateful  for  the  sig- 
ificant  help  of  senior  district 
idges  who  have  helped  to  ease 
lis  burden. 

He  reminded  the  conferees 
lat  the  revised  Circuit  Rules 
'ent  into  effect  last  July  1  and 
lat  Rule  29  provides  for  an  ad- 
isory  committee  to  serve  as  a 
ommunications  link  between 
lembers  of  the  bar  and  the 
3urt  regarding  suggestions  for 
nange. 

The  first  suggestion  would  re- 
Jire  the  clerk  of  the  district 
Jurt  to  transmit  the  record 
ithin  14  days  after  the  notice 
f  appeal  while  the  second  most 
iportant  suggested  change  is 
ircuit  Rule  4(a)  which  requires 
)unsel  whose  appeal  requires 
>nsideration  of  an  exhibit  to 
Jsignate  the  exhibit  within  5 
ays  after  filing  the  notice  of 
jpeal  and  make  sure  that  the 
(hibit  is  in  the  clerk's  posses- 
Dn. 


Chief  Judge  Fairchild  said  "A 
very  significant  project  to  which 
I  would  like  to  call  your  atten- 
tion is  the  new  Seventh  Circuit 
Index.  The  Index  was  started  as 
an  in-house  publication  for  the 
benefit  of  the  district  and  circuit 
judges  in  order  that  they  might 
have  a  synopsis  and  an  index  of 
Seventh  Circuit  opinions  not  yet 
reported  nor  digested.  It  has 
been  a  great  success." 

The  Index  is  in  two  parts:  a 
brief  synopsis  of  each  opinion 
listed  by  docket  number  and  a 
topical  index  with  reference  to 
the  cases. 

(PENALTY  from  page  2) 

•  Gathering  or  delivering 
defense  information  to  aid 
foreign  governments. 

•  Transportation  of 
explosives  in  interstate  commerce 
for  certain  purposes. 

•  Destruction  of  government 
property  by  explosives. 

•  Destruction  of  property  in 
interstate  commerce  by  ex- 
plosives. 

•  Kidnapping. 

•  Treason. 

•  Aircraft  piracy. 

•  The  murder  of  the 
President  and  other  senior  federal 
officials  including  federal  law  en- 
forcement officers  or  employees 
of  federal  prisons. 

After  the  death  sentence  is 
imposed,  it  is  subject  to  review 
by  the  Court  of  Appeals  upon 
appeal  by  the  defendant  and  such 
review  shall  have  priority  over  all 
other  cases. 

Senator  McClellan  pointed  out 
that  "the  death  penalty  must  be 
restored  if  our  criminal  justice 
system  is  to  combat  the  ever  in- 
creasing tide  of  violent 
crimes— crimes  of  terror— that 
threaten  to  engulf  our  nation, 
and  if  the  confidence  of  the 
American  people  in  our  system 
of  justice  is  to  be  restored." 

The  Attorney  General  in  a  let- 
ter to  Senator  McClellan  said  that 
the  Department  of  Justice  be- 
lieves that  the  proposed  bill 
would  be  found  by  the  Supreme 
Court  to  meet  constitutional  re- 
quisites. 


REPORT       EXAMINES 
APPELLATE  PRIORITIES 

The  Research  Division  of  the 
Federal  Judicial  Center  has  re- 
leased a  report  which  enumerates 
and  groups  categories  of  litigation 
at  the  federal  circuit  level  which 
require  "priority"  handling  under 
statute  or  rule. 

The  report  notes  the  33  Acts 
and  U.S.  Code  citations  which 
designate  certain  types  of  cases 
for  expeditious  processing. 

A  similar  report  was  prepared 
last  year  which  annotated  cases 
requiring  priority  handling  at  the 
trial  court  level. 

The  research  staff  utilized 
computer  assisted  legal  research 
services  in  the  preparation  of  both 
reports.  The  present  report  con- 
tains no  general  rule  for  the 
ordering  of  priority  litigation  and 
states  in  fact,  "There  are  no  pri- 
orities among  the  priorities  estab- 
lished within  the  Code."  The  re- 
port contains  a  series  of  sum- 
maries of  relevant  Code  sections 
which  are  not  intended  to  provide 
detailed  analysis  but  merely  serve 
to  identify  conditions  under 
which  expediting  provisions  are 
operative. 

The  report  examines  the 
language  of  various  expediting 
provisions  to  discern  different  de- 
grees of  urgency  and  establish 
categories  of  like  cases.  Four  such 
categories  of  cases  are  set  out: 

Criminal  and  Related  Matters; 
Civil  Cases  to  be  Expedited;  Civil 
Cases  made  preferred  or  Given 
Precedence;  Civil  Cases  Advanced 
or  Given  Precedence  on  the 
Docket. 

Copies  of  the  report  will  be 
mailed  to  all  judges,  circuit  ex- 
ecutives, and  clerks  of  court.  The 
Center  will  continue  to  update 
this  listing.  Comments  and  sug- 
gestions for  its  improvement  are 
solicited. 
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NOMINATIONS 

Francis  J.  Boyle,  U.S.  District 
Judge,  D.R.I.,  May  2 

Finis  E.  Cowan,  U.S.  District  Judge, 
S.D.Tex.,  May  19 

ELEVATION 

H  albert  0.  Woodward,  Chief 
Judge,  U.S.  District  Court, 
N.D.Tex.,  May  2 

DEATH 

J.  Braxton  Craven,  Jr.,  U.S.  Cir- 
cuit Judge,  4th  Cir.,  May  3 


ccquc 
endear 


May  31-June  2,  Seminar  for 
Chief  Probation  Office  Clerks, 
Washington,  D.C. 

June  1,  Judicial  Conference  Sub- 
committee on  Supporting  Per- 
sonnel, Washington,  D.C. 

June  1—2,  Judicial  Conference 
Ad  Hoc  Committee  on  Bank- 
ruptcy Legislation,  Denver,  CO 

June  6—8,  Seminar  for  Bank- 
ruptcy   Referees,    Seattle,    WA 

June  6—10,  Orientation  Seminar 
for  U.S.  Probation  Officers, 
Washington,  D.C. 

June  9-11,  Seminar  for  Bank- 
ruptcy Clerks,  Seattle,  WA 

June  11-16,  Ninth  Circuit  Jud- 
icial Conference,  Lihue,  Kauai, 
Hawaii 


(OPINIONS  from  page  6) 

on  a  cover  sheet  circulated  to  all 
participating  Justices. 

The  report  emphasized  that 
although  it  does  not  appear  that 
numerous  opinions  worthy  of 
publication  are  not  being  pub- 
lished, there  is  concern  among 
members  of  the  bar  that  Rule 
976  is  being  applied  incon- 
sistently. The  lack  of  uniform 
procedures  for  making  publica- 
tion decisions,  as  well  as  the  dis- 
parate percentages  of  published 
opinions  among  the  districts  and 
divisions  support  this  critical 
view  and  are  ample  justification 
for  the  modification  of  the  pub- 
lication  decision-making  process. 

June  13-15,  Instructional  Tech- 
nology Workshop  for  U.S.  Pro- 
bation   Officers,    Nashville,  TN 

June  16—17,  Civil  Criminal  and 
Appeals  Docketing  Clerks 
Workshop,  Denver,  CO 

June  18—19,  Seminar  for  Federal 
Court  Reporters,  Kansas  City, 
MO 

June  21-23,  Workshop  for  Dis- 
trict Judges  (Third  Circuit), 
Cherry  Hill,  NJ 

June  23—25,  Fourth  Circuit 
Judicial  Conference,  Hot 
Springs,  VA 

June  27—29,  Seminar  for  Courts 
of  Appeals  Clerks,  Chicago,  IL 

June  27-July  1,  Rational  Be- 
havior Training  Workshop  for 
U.S.  Probation  Officers,  San 
Diego,  CA 
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Late  last  month  legislation  was  introduced  in  Congress  that  would 
troaden  the  civil  and  criminal  jurisdiction  of  U.S.  magistrates. 

Attorney  General  Griffin  B.  Bell  said  that  the  legislation  which  was 
ntroduced  simultaneously  in  both  houses  of  Congress  would  make  the 
landling  of  minor  cases  less  expensive  and  allow  them  to  be  settled  more 
luickly.  In  addition  he  said  that  the  bills  would  "be  a  step  to  build  greater 
ccess  to  the  courts  for  Middle  Americans  and  the  poor."  Senator  Dennis 
)eConcini,  Chairman  of  the  Senate  Judiciary  Committee  on  Improvements 
n  Judicial  Machinery,  introduced  the  measure  in  the  Senate  while  House 
udiciary  Chairman  Representative  Peter  Rodino  introduced  the  bill  in  the 
louse. 


Senator  DiConcini  said,  "We 
re  all  too  familiar  with  the 
verwhelming  case  burden  and 
acklog  the  federal  court  system 
aces.  This  bill  would  be  a  step  in 
learing  that  burden  and  in 
"icreasing  access  to  all  federal 
ourts." 


Under  the  bill,  S.  1613  and  its 
counterpart  H.R.  7463  magis- 
trates would  be  able  to  try  all 
federal  misdemeanors  and  de- 
fendants charged  with  petty 
offenses  would  no  longer  be  able 
to  elect  a  trial  in  a  federal  district 

COurt  (See  BILL,  page  3) 


METROPOLITAN      DISTRICT 
CHIEF  JUDGES  MEET 

The  Metropolitan  Chief  Judges 
met  this  spring  in  Carmel, 
California  to  discuss  common 
problems  of  these  courts  which 
handle  over  56  percent  of  the 
cases  filed  in  the  Federal  District 
Courts. 

Here  are  some  of  the  highlights 
of  that  meeting: 

•  The  staff  of  the  Federal 
Judicial  Center  demonstrated  the 
completed  COURTRAN  II 
project  by  using  a  video  tape 
which  describes  the  project.  This 
video  tape  is  available  for  loan  to 
any  court  which  wishes  to  view  it 

(See  JUDGES,  page  2) 


Mr.  Justice  Clark 


MR.  JUSTICE  CLARK,  FIRST  FJC  DIRECTOR,  EULOGIZED 

On  June  13th,  Justice  Tom  C.  Clark  died  in  his  sleep,  just  hours  before  he 
was  to  hear  cases  in  the  United  States  Court  of  Appeals  for  the  Second 
Circuit.  Though  he  had  been  failing  in  health  during  the  last  few  months,  and 
his  energies  were  waning,  he  continued  to  assist  his  brethren  in  the  federal 
courts.  It  was  the  way  he  wanted  it. 

Justice  Clark  was  appointed  Attorney  General  of  the  United  States  in 
1945,  culminating  a  distinguished  career  of  Government  service,  one  of  the 
few  attorneys  general  to  come  up  through  the  ranks.  In  1949  President 
Truman  appointed  him  Associate  Justice  of  the  Supreme  Court  of  the 
United  States,  where  he  served  until  1967.  Retirement  in  that  year  was 
anything  but  that.  He  immediately  took  on  herculean  tasks  —  turning  out 
articles  for  law  reviews,  lecturing  at  law  schools,  addressing  bar  associations 
and  generally  challenging  everyone  in  the  legal  profession  to  take  up  the 
torch  and  dedicate  their  efforts  to  modernizing  our  system  of  justice.  The 
Justice's  new  role  gave  him  more  time  to  further  study  activities  he  had 
already  started. 

(See  CLARK,  page  2) 
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Among  other  things  he  led  an  ABA  Committee  to  study  and  recommend 
improved  procedures  for  the  enforcement  of  disciplinary  procedures  in  the 
legal  profession  and  he  leveled  some  harsh  criticism  that  brought  long  over- 
due results. 

One  of  the  Justice's  main  concerns  was  the  problem  of  handling  swelling 
caseloads  in  the  federal  courts  and  he  had  long  done  whatever  he  could  to 
promote  and  support  the  concept  of  a  supportive  agency  to  serve  as  a 
research  arm  and  to  be  a  forum  for  the  continuing  education  and  training  for 
the  Federal  Judiciary.  To  his  great  delight  and  satisfaction,  the  Federal 
Judicial  Center  was  created  by  Public  Law  December  20,  1967.  The  Chief 
Justice  and  other  members  of  the  Judicial  Conference  asked  the  Justice  to 
serve  as  its  first  Director.  Chief  Justice  Warren,  when  announcing  the 
appointment,  commented  that  "no  person  of  our  nation  is  better  qualified 
to  form  such  a  Center.  It  is  almost  as  though  his  entire  career  had  been 
preparing  him  for  the  mission  of  the  Center."  How  true. 

He  was  not  discouraged  by  a  meager  budget  and  a  small  staff  and 
immediately  started  organizing.  He  performed  wonders,  determined  to 
convince  the  judiciary  that  the  Center  could  serve  a  need;  to  convince  the 
staff  that  they  needed  to  double  their  efforts;  and  to  convince  an 
impecunious  and  perhaps  skeptical  Congress  that  their  faith  was  not 
misplaced.  In  a  speech  on  May  23,  1968,  Justice  Clark  talked  about  his  work 
at  the  Federal  Judicial  Center  and  said  he  found  his  duties  "neither  weary, 
stale,  flat  or  unprofitable.  ...  [T]  hey  afford  me  a  staff  of  honor  for  my 
retirement." 

When  he  sat  as  a  United  States  District  Judge  to  try  a  protracted  antitrust 
case  in  the  Northern  District  of  California,  he  was  reported  to  be  the  first 
Supreme  Court  Justice  who,  in  retirment,  went  to  the  trial  bench.  It  came  as 
a  surprise  to  his  friends  that  Justice  Clark  asked  for  service  on  the  district 
courts  for  he  had  never  been  a  judge  before  ascending  the  Supreme  Court 
bench. 

Following  that  he  sat  in  the  Courts  of  Appeals,  and  again  set  a  record 
by  being  the  first  retired  Supreme  Court  Justice  to  sit  in  all  eleven  Circuits. 

It  was  apparent  he  loved  being  a  judge— the  oral  argument  and  colloquy 
with  counsel;  reading  the  briefs  (many  times  criticizing  them  as  being 
inadequate  and  poorly  written);  the  opinion  writing;  the  "shop  talk"  with  his 
brethren;  and,  not  the  least  important,  the  fraternization  with  judges 
throughout  the  country. 

Now,  almost  a  decade  later,  the  Center  carries  out  its  Congressional 
mandate  with  a  budget  which  permits  activities  on  a  national  scale  far 
beyond  the  Justice's  dream.  He  often  pointed  to  this  part  of  his  professional 
career  as  one  of  the  most  important  tasks  he  undertook. 

At  memorial  services  at  the  National  Presbyterian  Church  in  Washington 
on  June  22,  members  of  the  Supreme  Court  and  a  host  of  friends  and 
relatives  from  throughout  the  country  eulogized  Justice  Clark  and  thereby 
marked  the  end  of  an  era. 


(JUDGES  from  page  1) 

or  to  have  it  viewed  by  supporting 
staff. 

•  Rowland  F.  Kirks,  Director 
of  the  Administrative  Office, 
reported  on  A.O.  activities  of 
interest  to  the  judges.  There  was 
extensive  discussion  concerning 
obtaining  adequate  security  from 
the  General  Services 
Administration   and  problems  of 


inefficiency  caused  by  heating  or 
air  conditioning. 

•  The  Conference  had 
previously  requested  the  Federal 
Judicial  Center  to  conduct  a 
survey  of  voir  dire  practices  in  the 
Federal  District  Courts  and  the 
results  of  that  survey  were 
presented.  It  revealed  that 
approximately   70-75   percent  of 


the  district  judges  conduct  th 
examination  without  or 
participation  by  lawyers,  but  wit 
written  questions  from  thei 
indicating  a  gradually  increasir 
trend  in  the  extent  to  which  tr 
examination  is  conducted  by  th 
judge  in  federal  courts. 

•  The  Conference  went  cj 
record  as  fully  supporting  tr 
work  of  the  Judicial  Conferenc 
Committee  to  Consider  Standarc 
for  Admission  to  Practice  in  tr 
Federal  Courts. 

•  A     wide     ranging     pan 
discussion  was  held  on  problen 
related  to  discovery  and  possib 
solutions.      Judge      Charles 
Renfrew    (N.D.    Cal.),    who    w 
appointed  last  September  to  he; 
a  committee  to  study  discover 
opened      the      discussion      f 
reporting  that  the  Committee  h; 
been  asked  by  the  Director  of  tl 
Federal      Judicial      Center 
examine  such  questions  as:  "Ai 
there  problems  with  discovery?! 
discovery  being  abused?  If  so,  i 
what     areas?     What     types 
alternative  remedies  or  solutioi 
should     be     studied?"    Paul     ; 
Connolly,      Chairman      of      | 
American      Bar      Associate 
Litigation    Section's    Committi 
on    Discovery    reported    on   ti 
draft  version  of  his  Committe;i 
recommendations  which  include 
revisions  in  the  rules  which  wot 
limit  discovery  to  the  issues,  a: 
provisions      for      discove 
conferences  early  in  the  case, 
define      issues     and     arrange 
discovery  schedule. 

They  had  considered  a  n 
which  would  limit  parties  to  fj 
depositions,  fifty  interrogator! 
and  ten  hours  of  documc 
discovery  without  a  showing 
good  cause.  However,  1 
Committee  decided  not  to  rru 
such  a  recommendation  but  < 
urge  that  a  metropolitan  distr 
court  consider  putting  such  a  r 

(See  JUDGES,  page 
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ito  effect  for  a  year  on  an 
xperimental  basis  and  the 
ederal  Judicial  Center  would 
;sist  in  evaluating  its  effect. 

Federal  Judicial  Center 
irector,  Judge  Walter  E. 
offman,  expressed  concern  that 
retrial  procedure  must  be 
stinguished  from  abuses  of 
scovery.  Although  there  are 
early  discovery  abuses  they 
ould  not  be  remedied  by 
tempting  to  abolish  pretrial 
ocedure,  he  said. 

Judge  Hoffman  announced  that 
ie  next  meeting  of  the 
onference  would  be  held  on 
ctober  6-7  in  Brownsville, 
exas. 

Ill 

11 LL  from  page  1) 

Full-time  magistrates  specifical- 
designated  by  the  district 
>urts  would  be  authorized  to 
mduct  civil  jury  and  non-jury 
ials  without  limitation  on  the 
nount  of  damages. 

In  addition,  the  bill  also 
quires  the  Judicial  Conference 
)  formulate  standards  and 
ocedures  to  insure  the  highest 
Jality  of  justice  in  magistrate 
surts. 

Hearings  began  early  this 
tonth  and  the  Attorney  General 
sstified  that,  "The  genius  of  the 
agistrate  system  is  that  it  can 
andle  cases  in  an  expeditious 
anner  which  might  be  subject  to 
dicial  overkill  and  a  long  wait  in 
ie  district  court." 

In  a  letter  of  transmittal 
:companying  the  draft  of  a 
milar  bill,  A.O.  Director 
owland  F.  Kirks  said  that,  "It  is 
ie  view  of  the  Judicial 
inference  that  the  proposals  in 
is  draft  bill  would  enable  the 
S.  District  Courts  to  make  more 
ficient  use  of  the  U.S. 
agistrates  and  will  significantly 
iprove  the  administration  of  the 


trial      jurisdiction      of      U.S. 
magistrates." 

The  proposed  bill  could  lead  to 
as  many  as  16,000  cases  a  year 
being  shifted  from  judges  to 
magistrates. 
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CENTER  RELEASES  NEW 
PUBLICATIONS 

Judge  Walter  E.  Hoffman,  Di- 
rector of  the  Federal  Judicial 
Center,  announced  that  over 
twenty  publications  on  a  wide 
range  of  topics  are  being  released 
this  summer.  The  Center  recently 
initiated  a  new  publications  pro- 
gram with  the  objective  of  wider 
dissemination  of  the  results  of 
studies  and  educational  programs. 
Under  the  new  program  four  cate- 
gories have  been  established.  Pub- 
lications being  issued  by  category 
are: 

Reports 

•  Priorities  for  Handling 
Litigation  in  United  States  Courts 
of  Appeals  (Publication  Number 
FJC-R-77-1).  A  compilation  of 
statutes  and  rules  directing  the 
Courts  of  Appeals  to  accord  pref- 
erential scheduling  to  various 
types  of  filings. 

•  An  Evaluation  of 
Computer  Assisted  Legal  Re- 
search Systems  for  Federal  Court 
Applications  (FJC-R-77-2).  A 
field  evaluation  of  alternative 
computer  assisted  legal  research 
systems  for  federal  court  use. 

•  An  Evaluation  of  the 
Probable  Impact  of  Selected  Pro- 
posals for  Imposing  Mandatory 
Minimum  Sentences  in  the  Fed- 
eral Courts  (FJC-R-77-3).  Legisla- 
tive proposals  to  establish  min- 
imum mandatory  sentences  were 
examined  to  determine  the  im- 
pact on  sentences  such  legislation 
would  have  had  if  in  effect  in 
Fiscal  Year  1976. 

•  An  Evaluation  of  the  Civil 
Appeals  Management  Plan:  An 
Experiment  in  Judicial  Adminis- 


tration (FJC-R-77-4).  A  report  on 
the  controlled  experiment  con- 
ducted in  cooperation  with  the 
Second  Circuit  to  assess  the  effect 
of  pre-argument  conferences  on 
mode  of  disposition,  lawyer  prep- 
aration, and  judicial  burden  in 
federal  appeals. 

•  Recommended  Procedures 
for  Handling  Prisoner  Civil  Rights 
Cases  in  Federal  Courts 
(FJC-R-77-5).  This  report,  pre- 
pared by  a  committee  of  federal 
judges,  offers  both  short-term  and 
long-term  recommendations  for 
meeting  the  problems  arising  out 
of  actions  brought  by  prisoners 
under  42  U.S.C.  §1983. 

•  The  Conduct  of  Voir  Dire 
Examination:  Practices  and  Opin- 
ions of  Federal  District  Judges 
(FJC-R-77-7).  A  survey  of  current 
practice  and  opinion  among  fed- 
eral judges  as  to  conduct  of  the 
voir  dire  examination  and  an 
analysis  of  relevant  policy  issues. 

•  Evaluation  of  Computer 
Aided  Transcription 
(FJC-R-77-8).  A  report  on  the 
results  of  a  pilot  project  which  in- 
cluded experimental  use  of  com- 
puter-aided transcription,  an  eval- 
uation of  the  number  of  reporters 
who  could  be  expected  to  econo- 
mically use  this  technique,  an 
evaluation  of  impact,  and  an 
assessment  of  technical  and  policy 
variables  affecting  use  of  the  tech- 
nique in  federal  courts. 

•  The  Impact  of  Video  Use  on 
Court  Function:  A  Summary  of 
Current  Research  and  Practice 
(FJC-R-77-9).  A  review  of  re- 
search findings  and  applications 
of  various  forms  of  video  technol- 
ogy in  court  settings. 

•  Observation  and  Study 
Commitments:  An  Evaluation  of 
Currect Practice  (FJC-R-77-1 3).  A 
clinical  psychologist  looks  at  the 
entire  process  associated  with  ob- 
servation and  study  commitments 

(See  PUBLICATIONS,  page  4) 
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(PUBLICATIONS  from  page  3) 
and  makes  recommendations  for 
the     improvement     of     current 
practices. 

•  The  District  Court  Studies 
Project.  The  District  Court 
Studies  Project,  designed  pri- 
marily to  determine  which  pro- 
cedures produce  the  best  results 
in  terms  of  speed  and  productiv- 
ity consistent  with  the  highest 
standards  of  justice,  will  culmi- 
nate with  a  final  report  entitled 
Case  Management  and  Court 
Management  in  United  States 
District  Courts  (FJC-R-77-6-1).  In 
addition,  six  other  reports  from 
the  Project  are  scheduled  to  be 
published  in  1977,  starting  with 
Judicial  Controls  and  the  Civil 
Litigative  Process:  Discovery 
(FJC-R-77-6-3),  an  examination 
of  discovery  practices  in  six 
metropolitan  district  courts. 

•  Federal  Court  Library  Study. 

The  study  of  federal  court  li- 
braries is  producing  a  number  of 
reports.  Although  the  major  pub- 
lication Federal  Court  Library 
Study:  Report  and  Recommenda- 
tions (FJC-R-77-10-1)  will  not  be 
available  until  late  summer,  sub- 
sidiary reports  are  now  being 
printed.  These  include: 

•  Books  that  Judges  and  Other 
Court  Officials  Have  and  Do 
Not    Need    (FJC-R-77-10-2) 

•  Inventory  of  Periodicals  in 
Federal  Court  Libraries 
(FJC-R-77-10-3) 

•  Lawbook  and  Law  Research 
Problems  As  Stated  by 
Judges  and  Other  Officials  of 
the  Federal  Courts 
/TJC-R-77-10-4) 

•  Locations  of  Federal  Court 
Facilities  (FJC-R-77 '-10-5) 


•  Lawbook  Col  lections  at 
Unoccupied  Federal  Court 
Locations     (FJC-R-77-10-6) 

•  Procurement  of  Law  Library 
Materials     for    the     United 


States 
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Courts  (FJC-R-77- 


•  Progress  Report  on  Study  of 
Facsimile  Transceivers 
(FJC-R-77- 10-8) 

•  Procurement  of  Law  Library 
Materials  for  the  United 
States  Courts  (FJC-R-77- 
10-7) 

•  Data  on  Individual  Case 
Citations  by  the  United 
States  Courts,  1971-1976 
(FJC-R-77- 10-9) 

•  Architectural  Design 
Standards  for  Federal  Court 
Libraries: A  Working  Paper 
(FJC-R-77-10-10) 

•  Library  Personnel:  Jobs, 
Qualifications,  Recruitment, 
Salaries,  and  Training  (FJC-R- 
77-10-1) 

Staff  Papers 

(A  Staff  Paper  is  the  product  of 
a  short-term  research  effort  by 
Center  staff.  Generally  under- 
taken in  response  to  queries  from 
a  Judicial  Conference  Committee, 
members  of  the  judiciary,  or  from 
the  Center  Board  or  Director,  a 
Staff  Paper  normally  involves  less 
exhaustive  research  methods  than 
a  Center  Report.  Together,  Staff 
Papers  and  Reports  are  intended 
to  give  an  overall  view  of  Center 
research  activities.) 

•  Survey  of  Local  Civil 
Discovery  Procedures  (FJC-SP- 
77-1).  Summary  of  the  results  of 
a  questionnaire  survey  of  in- 
dividual judge  standing  orders  and 
local  rules  relating  to  discovery 
practices  in  federal  district  courts. 

•  Appellate  Court  Case  weights 
Project  (FJC-SP-77-3).  A  study  of 
a  technique  for  measuring  relative 
burdens  caused  by  caseloads  of 
U.S.  appellate  courts  based  upon 
judges'  estimates  of  23  casetypes. 


•  Air  Disaster  Litigation:  The 
Need  for  Legislative  Reform 
(FJC-SP-77-6).  Study  of  sugges- 
tions for  handling  litigation  result- 
ing from  aircraft  accidents. 

Education  and  Training  Series 

•  Educational  Media  Catalog: 
A  Catalog  of  Audio  Cassettes, 
Films  and  Video  Cassettes 
(FJC-ETS-77-2).  A  listing  of 
materials  available  through  the 
lending  program  of  the  Center's 
Education  and  Training  Division. 

•  Appellate  Review  of  Trial 
Court  Discretion  (FJC-ETS-77-3). 
A  presentation  at  a  seminar  for 
appellate  judges  by  Professor 
Maurice  Rosenberg. 

•  Appellate  Opinion  Writing 
(FJC-ETS-77-4)  and  Stare  Decisis 
(FJC-ETS-77-5).  Presentations  at 
a  seminar  for  appellate  judges  by 
the  Honorable  Edward  D.  Re, 
Chief  Judge  of  the  United  State? 
Customs  Court. 

•  Consumers  of  Justice 
(FJC-ETS-77-6).  A  presentatior 
at  a  seminar  for  appellate  judge; 
by  Professor  Daniel  J.  Meador. 

•  The  Role  of  the  Judge  in  tin 
Settlement  Process  (FJC-ETS 
77-13).  District  Judge  semina 
presentations  by  the  Honorabli 
Hubert  L.  Will,  U.S.  Distric 
Judge,  Northern  District  o 
Illinois;  the  Honorable  Robert  R 
Merhige,  Jr.,  U.S.  District  Judge 
Eastern  District  of  Virginia;  anc: 
the  Honorable  Alvin  B.  Rubin 
U.S.  District  Judge,  Eastern  Dis 
trict  of  Louisiana. 


Handbooks  and  Manuals 

•  Law  Clerk  Handboo 
(FJC-M-77-1).  A  basic  procedur; 
guide  for  use  by  federal  distric 
and  appellate  court  law  clerks.  I 
use  is  intended  to  complemer 
local  practices.  Copies  will  lj 
distributed  to  all  law  clerks  I 
September. 


JUDICIAL  FELLOWS 
SELECTED 

Three  Judicial  Fellows  have 
jeen  chosen  for  the  1977-78 
'rogram. 


Judith  Chirlin 

Judith  C.  Chirlin  is  an 
ttorney  who  specializes  in  litiga- 
ion.  She  comes  from  Los 
jigeles  and  has  taught  in  the 
jdicial  Administration  Program 
t  the  University  of  Southern 
alifomia.  Miss  Chirlin  graduated 
om  U.S.C.  Law  School  where 
le  served  as  the  Note  and 
rticle  Editor  as  well  as  the 
ook  Review  Editor  of  the 
wthern  California  Law  Review. 
s  an  undergraduate  at  George 
'ashington  University,  Miss 
hirlin  majored  in  Political 
:ience  and  has  received  a  Masters 
that  same  field  at  Rutgers 
niversity.  Her  varied  work 
cperiences  include  four  years  as 
aff  assistant  to  a  Congressman, 
le  has  studied  the  use  of 
)nfidentiality  stipulation  in 
ade  secret  litigation,  has  been  a 
ember  of  a  committee  charged 
ith  recommending  a  system  for 
andardization'  of  local  rules  for 
e  Ninth  Circuit,  and  has  been 


C.  Edward  Good 


concerned  with  the  establishment 
of  an  Institute  on  Computers  and 
the  Law,  sponsored  by  U.S.C. 

C.  Edward  Good  is  a  member 
of  the  faculty  of  the  University  of 
Virginia  School  of  Law.  Mr.  Good 
has  played  a  vital  role  in  the 
development  of  a  legal  research 
service  for  practicing  attorneys 
which  utilizes  both  full-time 
attorneys  and  law  students.  He 
has  been  a  recipient  of  the 
Corning  Glass  Works  Traveling 
Fellowship  which  premitted 
worldwide  travel  and  study.  Mr. 
Good  received  his  J.D.  from  the 
University  of  Virginia  and  his 
A.B.  in  Economics  from  the 
University  of  North  Carolina.  He 
is  co-author  of  the  Legal  Mal- 
practice Reporter. 

George  E.  Feldmiller,  a  partner 
in  a  prominent  Kansas  City  Law 
firm,  is  a  short-term  Judicial 
Fellow.  He  brings  the  perspective 
of  a  practicing  attorney  who  is 
interested  in  timely  and 
inexpensive  delivery  of  quality 
legal  services.  Mr.  Feldmiller 
received  a  B.S.  in  Public 
Administration  from  the 
University  of  Missouri.  Since 
graduation  from  the  University  of 
Michigan  Law  School,  where  he 
was  Associate  Editor  of  the  law 
review  he  has  been  exclusively 
engaged  with  general  civil 
litigation  in  both  state  and  federal 
courts  with  particular  emphasis 
upon  corporate  litigation  in  the 
federal  courts. 

II 

FIRST  CIRCUIT 
HOLDS  WORKSHOP 

The  First  Circuit  Judicial  Con- 
ference was  held  in  Washington, 
D.C.  this  month,  thus  permitting 
the  judges  in  this  Circuit  to  par- 
ticipate in  a  two-day  workshop 
held  at  the  Center.  Judge  William 
J.  Campbell  (N.D.III.)  was  Chair- 
man. 

The  workshops,  co-sponsored 
by  the  ABA's  National  Con- 
ference of  Federal  Trial  Judges 
and  the  F.J.C.,  have  been  highly 
successful   endeavors.   They  have 


concentrated  on  specific  subjects 
of  concern  to  the  federal  trial 
judges,  through  single  presenta- 
tions on  a  given  subject,  fol- 
lowed by  small  group  discussions. 
The  workshops  in  this  manner 
permit  a  free  exchange  of  ideas 
and  a  sharing  of  mutually  helpful 
information. 


Above,  a  photograph  of  the  First  Circuit 
Workshop  during  the  presentation  on  class 
actions.  This  session  was  videotaped  in  color 
and  will  later  be  available  to  members  of  the 
Federal  Judiciary. 

This  month's  workshop  started 
out  with  a  discussion  on  class 
actions,  with  Judge  William  H. 
Becker  (W.D.  Mo.)  and  Professor 
Arthur  R.  Miller,  of  the  Harvard 
Law  School,  making  presenta- 
tions. Judge  Sam  C.  Pointer,  Jr. 
(N.D.  Ala.)  outlined  problems 
which  could  arise  from  the  new 
Federal  Rules  of  Evidence,  with 
emphasis  on  hearsay  problems, 
exceptions  to  the  hearsay  rule  and 
(See  WORKSHOP,  page  9) 


IEGISNiNE 
OUTLOOK 


CONGRESSIONAL  ACTION 

S.  1437,  the  new  Federal 
Criminal  Code  Reform  Act, 
introduced  by  Senators  McClellan 
and  Kennedy  was  the  subject  of 
hearings  on  June  7,  8,  and  9 
before  the  Subcommittee  on 
Criminal  Laws  and  Procedures  of 
the  Senate  Judiciary  Committee. 
Testimony  was  directed  in  this 
series  of  hearings  specifically  and 
principally  toward  the  provisions 
relating  to  sentencing  and  the  new 
(See  LEGISLATION,  page  6) 
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(LEGISLATION  from  page  5) 
Sentencing       Commission. 
Witnesses      appearing      included 
Attorney  General  Griffin  B.  Bell, 
Norman  Carlson  of  the  Bureau  of 
Prisons,  former  Deputy  Attorney 
General      Harold     Tyler,     Judge 
Gerald  Tjoflat  and  Judge  William 
H.      Webster      representing     the 
Probation     Committee    and    the 
Advisory  Committee  on  Rules  of 
Practice    and    Procedure    of    the 
Judicial  Conference.  In  addition, 
Judge    Marvin     E.    Frankel    and 
Judge  Morris  E.  Lasker,  both  of 
the    Southern    District    of    New 
York,  presented  their  views.  Two 
additional  days  of  hearings  were 
held  June  20  and  21. 

The  House  Judiciary  Commit- 
tee has  continued  to  hold  mark- 
up sessions  on  H.R.  6,  the  bill  to 
revise  the  bankruptcy  laws. 

The  Senate  Judiciary 
Committee's  Subcommittee  on 
Improvements  in  Judicial 
Machinery  held  a  series  of 
hearings  on  S.1612  and  S.1613, 
bills  which  would  expand  the 
jurisdiction  of  U.S.  magistrates. 
S.1612  incorporates  the  Judicial 
Conference  proposal  while  S.1613 
embodies  the  suggestions  of  the 
Department  of  Justice.  (See  story 
page  1). 

The  Senate  has  passed  S.195, 
which  would  include  Bottineau, 
McHenry,  Pierce,  Sheridan  and 
Wells  Counties  in  the 
Northwestern  Division  of  the 
District  of  North  Dakota. 

The  Senate  has  also  passed 
S.11,  which  provides  an 
additional  109  permanent  federal 
district  judgeships  and  four 
temporary  judgeships.  It  would 
add  35  courts  of  appeals 
judgeships  and  create  an  Eleventh 
Circuit  Court  of  Appeals 
consisting  of  Louisiana  and  Texas. 

The  Fifth  Circuit  would  consist 
of  Alabama,  Florida,  Georgia, 
Mississippi,  and  the  Canal  Zone. 
The  proposed  effective  date  of 
the  creation  of  the  division  of  the 
Fifth  Circuit  into  the  Fifth  and 
Eleventh  Circuits  would  be 
October  1,  1977. 


BILLS  INTRODUCED 

H.R.  7239,  to  amend  Chapter 
313  of  Title  18  of  the  United 
States  Code,  by  Mr.  Rodino 
(Judicial  Conference  proposal)  is 
a.  Federal  Act  for  the 
commitment  of  incompetent 
persons. 

H.R.  7240,  a  bill  to  amend 
§  1963  of  Title  28,  United  States 
Code,  to  provide  for  the 
registration  of  criminal 
judgements  of  fine  or  penalty 
(Judicial  Conference  proposal). 

H.R.  7241,  a  bill  to  provide  for 
the  defense  of  judges  and  judicial 
officers  sued  in  their  official 
capacities  (Judicial  Conference 
proposal). 

H.R.  7242,  a  bill  to  amend 
§3146  (relating  to  release  of 
defendants  in  non-capital  cases 
prior  to  trial)  of  Title  18  of  the 
United  States  Code,  to  provide 
for  the  consideration  of  the  safety 
of  other  persons  or  the 
community  in  the  decision  as  to 
whether  and  on  what  terms  to 
permit  such  release  (Judicial 
Conference  proposal). 

H.R.  7243,  to  amend 
§  1332(a)(1)  of  Title  28,  United 
States  Code,  to  reduce  the 
jurisdiction  of  the  United  States 
district  courts  in  actions  between 
citizens  of  different  states 
(Judicial  Conference  proposal). 
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H.R.  7244,  to  amend  the  Canal 
Zone  Code  with  respect  to  the 
appointment  and  service  of 
probation  officers  and  for  other 
purposes  (Judicial  Conference 
proposal). 

H.R.  7245,  a  bill  to  amend  the 
Federal  Rules  of  Criminal 
Procedure  to  provide  for  appellate 
review  of  sentences  (Judicial 
Conference  proposal). 

The  Senate  Judiciary 
Committee,  Subcommittee  on 
Criminal  Laws  and  Procedures, 
held  hearings  on  S.1382  to 
establish  rational  criteria  for  the 
imposition  of  the  death  penalty. 
Witnesses  appearing  represented 
the  Department  of  Justice,  the 
American  Civil  Liberties  Union, 
and  the  National  District 
Attorneys  Association. 


CRIMINAL  RULES 

H.R.  5864,  which  will  approve 
with  modifications  certain 
proposed  amendments  to  the  | 
Federal  Rules  of  Criminal 
Procedure  and  disapprove  other 
proposed  amendments,  passed  the  i 
House  April  19.  The  bill  is 
pending  in  the  Senate  Judiciary 
Committee.  Two  of  the  rules 
which  were  disapproved  have 
been  reintroduced  so  that  the 
Congress  may  decide  these 
matters  through  legislation. 

H.R.  5865  would  provide  a 
procedure  for  obtaining  search 
warrants  on  the  basis  of  oral 
testimony.  H.R.  5866  would 
change  the  procedure  for  the 
removal  of  certain  state  criminal 
cases  to  the  federal  courts.  Both 
of  these  bills  are  pending  in  the 
House  Judiciary  Committee. 

In  accordance  with  Public  Law 
94-349,  if  the  Senate  does  not  act 
on  the  amendments  in  House  bill 
5864,  these  rules  would  take 
effect  on  August  1,  1977  in  the 
form  proposed  by  the  Supreme 
Court. 


In  the  House  of  Representa- 
ives,  the  Judiciary  Committee 
las  engaged  in  mark  up  of  H.R. 
5685  providing  for  additional 
:ircuit  and  district  court  judge- 
hips.  On  June  9th,  the  Sub- 
lommittee  approved  for  full 
Committee  action  a  clean  bill  in 
ieu  of  H.R.  3685.  The  bill  has 
lot  yet  been  introduced. 

The  House  Committee  on  the 
ludiciary,  Subcommittee  on 
Criminal  Justice  has  scheduled 
nark  up  of  H.R.  5865,  to  provide 
i  procedure  for  obtaining  search 
varrants  on  the  basis  of  oral 
estimony. 

m 

MEFEDER4L 

The  Federal  Judicial  Center 
ndeavors  to  keep  abreast  of  all 
ctivities  of  the  State-Federal 
udicial  Councils.  It  would  assist 
lenter  personnel  in  responding  to 
jquests  for  information  on 
Council  work  if  reports  could  be 
jceived  on  meetings,  subjects 
iscussed  and  how  the  Councils 
jnction. 

The  following  is  a  report  on 
)me  Council  activities  received 
nee  the  last  column  was  pub- 
shed  in  The  Third  Branch. 

OREGON 

The  State-Federal  Judicial 
Council  for  Oregon  met  on  April 
18.  In  the  absence  of  Council 
Chairman,  Chief  Justice  Arno 
)enecke,  the  meeting  was  called 
o  order  by  U.S.  District  Judge 
Robert  Belloni. 

Judge  Belloni  reported  on  the 
onduct  of  a  recent  one-day  trial 
n  Portland  where  State  Tax 
tourt  Judge  Carlisle  Roberts  and 
J.S.  District  Judge  Gus  Solomon 
aintly  presided.  At  issue  was  a 
itizen's  claim  regarding  similar 
ederal  and  state  travel  expense 
leductions  on  his  income  tax 
eturns.  All  participants  agreed 
he  combined  procedure 
•roduced  significant  savings  in 
ime. 

There  was  general  discussion  on 
Jdicial      problems     relative     to 


handling  prisoner  petitions. 
Federal  judges  have  offered  their 
knowledge  and  experience  in 
these  types  of  cases  to  any  state 
judges  who  would  find  it  useful, 
since  prisoners  often  resort  to 
state  courts  after  failing  in  federal 
court. 

Other  areas  of  discussion  were 
movement  of  judges  to  various 
locations  of  holding  court  to  stem 
the  growth  of  backlog,  the  effect 
of  plea  bargaining  on  caseloads, 
the  potential  effect  which  might 
take  place  on  state  courts  should 
federal  diversity  jurisdiction  be 
abolished,  legislative  attempts  to 
remedy  problems  in  the  area  of 
sentencing,  and  the  value  of 
sentencing  panels. 

It  was  reported  that  the 
Federal  Court's  practice  of 
dismissing  on  its  own  motion 
cases  filed  against  state  court 
judges  which  are  shown  clearly  on 
their  face  to  be  groundless  or 
lacking  federal  jurisdiction  has 
been  working  well. 

U.S.  Circuit  Judge  Alfred  T. 
Goodwin  described  the  use  of 
automated  legal  research  and 
retrieval  by  members  of  the 
federal  bench  and  stated  that 
experience  to  date  had  been 
extremely  helpful.  State  court 
judges  anticipated  similar 
resources  at  some  future  date. 

Discussion  was  held  on  the 
recent  speech  of  Oregon  Supreme 
Court  Justice  Hans  Linde,  "Fair 
Trial  and  Press  Freedom— Two 
Rights  Against  the  State!" 

VIRGINIA 

On  June  25  the  State-Federal 
Judicial  Council  for  Virginia 
convened  for  a  one-day  meeting 
at  Hot  Springs. 

Among  the  agenda  items  were 
the  following:  the  elimination  of 
diversity  jurisdiction  cases  in 
federal  courts,  the  establishment 
of  a  certification  system  for 
federal  questions  to  state  supreme 
courts,  a  report  on  the 
construction  progress  for  the 
headquarters  of  the  National 
Center  for  State  Courts  at 
Williamsburg,    Virginia,    and    the 


feasibility   of  a  one-day/one-trial 
jury  system. 

iin 


Chief  Judge  Clement  F.  Haynsworth 

CHIEF   JUDGE   HAYNSWORTH 

ADDRESSES      ANNUAL 

JUDICIAL   CONFERENCE 

In  his  remarks  to  the  Annual 
Judicial  Conference  of  the 
Fourth  Circuit,  Chief  Judge 
Clement  F.  Haynsworth,  Jr. 
pointed  out  that  the  basic 
purpose  of  a  circuit  conference  is 
"to  consider  the  administration 
of  justice  in  the  federal  courts 
and  what  might  be  done  to  im- 
prove it.  We  are  in  such  a  state  of 
crisis  that  I  cannot  refrain  from 
inviting  your  attention  to  it." 

He  said  that  if  current  pro- 
jections continue  for  the  12 
months  ending  June  30,  filings  in 
the  Court  of  Appeals  will  reach 
1,669  which  represents  an  in- 
crease of  201  regular  docket 
cases  or  14%. 

When  he  came  to  the  court  in 
1957  and  for  some  years  there- 
after, annual  filings  were  about 
225  or  75  cases  for  each  of  the 
three  judges.  Today,  the  filings 
represent  about  238  cases  for 
each  of  the  seven  judges,  "a 
burden  which  I  submit  is  impos- 
sible to  bear." 

After  describing  the  various 
techniques  which  the  Court  has 
used    to   deal    with    the   ever   in- 

(See  HAYNSWORTH,  page  8) 
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(HAYNSWORTH  from  page  7) 

creasing  caseload,  he  said,  "Thus 
by  every  reasonable  means  we 
have  sought  to  avoid  the  growth 
of  a  great  backlog  with  long 
delay  in  reaching  cases  for  dispo- 
sition." 

However,  he  emphasized  that 
the  growth  in  pending  cases  has 
reached  the  point  where  the 
court  has  exhausted  its  internal 
capacity  to  substantially  increase 
productivity. 

He  said  that  one  of  the  key 
reasons  for  this  large  increase  in 
filings  has  been  the  increasing 
volume  of  legislation  which 
Congress  has  passed  over  the  last 
10  to  15  years. 

"I  submit  to  you  that  this 
trend  must  be  checked.  This  is 
not  to  suggest  that  Congress 
abandon  the  protection  it  has 
provided,  but  if  the  federal 
judicial  system  is  to  be  preserved 
in  anything  resembling  its  present 
form,  alternative  means  of 
administering  those  protections 
must  be  provided." 

As  an  example  he  suggested 
the  elimination  in  most  instances 
of  judicial  review  in  social  secur- 
ity and  black  lung  cases. 

Turning  to  the  District  Courts 
of  the  Fourth  Circuit,  Judge 
Haynsworth  said  they  have  been 
suffering  comparable  burdens 
and  the  additional  help  which 
will  be  given  them  if  Congress 
provides  additional  judges  "will 
enable  them  to  grapple  with 
their  current  workloads,  but  it 
hardly  will  equip  them  to  handle 
substantial  increases  in  the  years 
to  come." 

He  pointed  out  that  the  pro- 
posed new  judgeships  will  be  of 
tremendous  assistance  to  the 
Court  of  Appeals  and  the 
District  Courts  of  the  Fourth 
Circuit  but  "unless  many  other 
things  are  done,  the  volume  of 
cases  in  the  District  Courts  and 
the  volume  of  cases  in  the  Court 
of  Appeals  will  continue  to  in- 
crease at  alarming  rates,  and  the 
courts,  as  reinforced  by  the 
pending  legislation  after  it  is 
enacted,  will  be  unable  to  cope 
with  the  still  higher  case  levels." 


He  concluded  his  remarks  by 
saying  "If  runaway  increases 
continue  into  the  next  few  years, 
we  will  need  still  more  judges 
with  the  consequence  that  our 
collegiality  may  be  lost,  our 
character  will  certainly  be 
greatly  altered,  and  we  may  face 
the  necessity  of  dividing  the  Cir- 
cuit into  two  or  more  circuits." 

fin 


PRESIDENT  ESTABLISHES 

COMMITTEE  TO  SELECT 

FEDERAL  JUDICIAL 

OFFICERS 


In  an  Executive  Order  11992 
issued  May  24,  President  Carter 
established  a  seven-member  Com- 
mittee on  Selection  of  Federal 
Judicial  Officers. 

According  to  the  Executive 
Order,  which  was  published  in 
the  May  26th  Federal  Register 
at  page  27195,  the  function  of 
the  Committee  is:  "When  re- 
quested by  the  President,  the 
Committee  shall  conduct  inquir- 
ies to  identify  persons  who  may 
be  qualified  to  serve  as  Federal 
Judicial  Officers,  other  than 
United  States  Circuit  Judges  or 
District  Judges,  and  shall  con- 
duct investigations  of  those 
persons  to  determine  their  quali- 
fications." 

The  purpose  of  the  Committee 
is  to  select  candidates  for  the 
Court  of  Customs  and  Patent 
Appeals,  the  Customs  Court,  the 
Court  of  Claims  and  possibly  for 
the  Tax  Court. 

The  Executive  Order  was 
drafted  broadly  to  allow  the 
President  to  use  the  Committee 
to  select  not  only  judges  of 
special  courts  but,  if  he  so 
desired,  candidates  for  nomina- 
tion to  vacancies  on  the  Supreme 
Court  of  the  United  States. 


Chief  Judge  John  R.  Browr 

CHIEF      JUDGE      BROWN 
PRESENTS     FIFTH     CIRCUIT 
STATE   OF   THE  JUDIDICARY 
ADDRESS 

Chief  Judge  John  R.  Brown 
(CA-5)  in  his  report  on  the  State 
of  the  Federal  Judiciary  deliver- 
ed to  the  1977  Circuit  Judicial 
Conference,  pointed  to  the  prob- 
lems as  well  as  the  progress 
which  has  been  made  over  the: 
past  year  in  his  Circuit,  one  of 
the  largest  and  busiest  in  the 
nation. 

Among  the  problems  he  point- 
ed to  were: 

•  A  disproportionate 
workload  to  the  relative  popula; 
tion  percentage  in  the  nation. 

•  An  almost  exponentia 
increase  in  incoming  business. 

•  The  increase  in  nev\ 
business,  especially  in  some  of 
the  large  metropolitan  distrid 
courts  that  now  exceeds  the 
physical  capabilities  of  the  auth 
orized  judges. 

•  Civil  rights  and  prisonei 
cases  with  class  action  aspects 
which  present  almost  un manage 
able  challenges. 

•  The  preemptive  time  table 
demands  of  the  Speedy  Trial  Ad 
which  continue  to  be  disruptive. 

•  Concern  that  the  day  is 
soon  at  hand  when  few  tradition 
al  civil  cases  will  be  heard. 

•  In  the  Court  of  Appeals  £ 
serious  backlog  that  continues  tc 
develop. 


•  Fear  that  priority  cases  will 
shortly  crowd  out  or  postpone 
for  years  non-preference  cases 
scheduled  for  oral  argument. 

However,  he  said  help  has 
come  or  will  be  forthcoming  in  a 
number  of  ways: 

•  By  adding  adequately 
compensated  supporting  person- 
nel in  the  form  of  clerks,  magis- 
trates, law  clerks,  and  paralegals. 

•  By  judges'  continuing 
imaginative  innovations  in  judi- 
cial actions. 

•  By  improved  relationships 
with  Congress,  the  media  and  the 
bar. 

•  By  the  Congress  through 
passage  of  the  Omnibus  Judge- 
ship Bill  at  an  early  date  in  this, 
the  95th  Congress. 

•  By  the  bar  with  increased 
aarticipation  in  facing  the  prob- 
ems  of  the  court  and  increased 
competency  of  the  bar  in  im- 
Droving  lawyers'  capacity  in  the 
ndispensable    role    of  advocates. 

Turning  to  the  work  of  the 
lineteen  district  courts  of  the 
:ifth  Circuit,  Chief  Judge  Brown 
jointed  out  that  civil  cases  have 
isen  by  12.7  percent  to  30,542 
which  exceeds  the  national  aver- 
age growth.  He  said  the  cause  of 
:his  increase  was  a  continuous 
itigious  society  and  cited  four 
examples: 

•  A  98.5  percent  increase  in 
:he  rise  of  social  security  cases. 

•  More  product  liability  cases. 

•  A  significant  increase  in 
cases  under  the  Civil  Rights  Act 
3f  1964. 

•  A  tremendous  increase  in 
and  condemnation  cases  filed  in 
Dur  district  courts. 

However,  he  said  he  had  some 
jood  news  and  bad  news  as  far 
as  prisoner  cases  were  concerned, 
rhe  good  news  is  that  habeas 
corpus  petitions  are  down  by 
263.  The  bad  news  is  that  pris- 
oners' civil  rights  suits  are  up  by 
573  cases. 

He  said  that  the  performance 
3n    terminations   by   the   district 


judges  of  his  Circuit  was  spectac- 
ular and  only  two  of  nineteen 
district  courts  in  the  Circuit  did 
not  equal  or  exceed  significantly 
the  national  average  and  this  was 
simply  because  they  did  not  have 
enough  cases  to  terminate. 

As  far  as  criminal  cases  in  the 
district  courts  were  concerned, 
there  was  a  decrease  of  5.2  per- 
cent in  the  total  number  of  crim- 
inal cases  filed  nationwide.  De- 
spite this  there  was  an  overall 
increase  in  the  Southern  District 
of  Georgia  which  experienced  an 
increase  of  181.2  percent  in 
criminal  case  filings  and  in  the 
Western  District  of  Louisiana 
where  the  filings  rose  by  146.5 
percent  to  996  cases. 

When  both  civil  and  criminal 
cases  are  combined,  the  true 
picture  reveals  that  for  1976 
over  1975  there  was  a  12.7  per- 
cent increase  of  4,591  cases  in 
the  Fifth  Circuit  District  Courts. 

He  told  the  conference  that 
the  action  of  the  Senate  Judicia- 
ry Committee  which  approved 
over  100  additional  judgeships 
was  very  good  news  since  the 
Fifth  Circuit  would  receive  thir- 
ty-five additional  judgeships. 

He  pointed  to  the  magistrates' 
bill  passed  last  session  which  ex- 
tended their  jurisdiction  and 
said:  "The  total  effect  is  that 
while  magistrates'  duties  have  in- 
creased, hopefully  their  work 
will  lessen  the  burden  now  being 
borne  by  the  judges." 

Turning  to  the  work  of  the 
Court  of  Appeals,  he  noted  that 


(WORKSHOP  from  page  5) 

an  update  of  the  rules.  Judge  C. 
Clyde  Atkins  (S.D.  Fla.)  and  Pro- 
fessor Kenneth  R.  Redden,  of  the 
University  of  Virginia  School  of 
Law,  concluded  the  meeting  with 
a  review  of  common  problem 
areas  and  a  report  on  some  typical 
criminal  cases  involving  the  rules. 

The  last  in  this  second  series  of 
workshops  was  held  at  Cherry 
Hill,  New  Jersey  June  22-23. 

The  third  workshop  series  for 
the    Sixth,    Seventh    and    Eighth 


compared  with  filings  in  1961  of 
630  cases  the  business  of  the 
Fifth  Circuit  has  grown  467  per- 
cent by  a  total  of  3,629  filings. 
"Terminations  by  judicial  action 
after  briefing,  hearing,  or  submis- 
sion are  146  for  the  Fifth  Cir- 
cuit, again  the  highest  in  the 
nation  in  F.Y.  1976,  against  a 
national  average  of  96."  To  re- 
spond to  this  crisis  in  litigation, 
he  pointed  to  the  screening 
system  which  the  Court  of  Ap- 
peals now  uses  to  dispose  of  a 
substantial  number  of  cases  with- 
out oral  argument. 

A  new  complication  he  said, 
"is  the  impact  of  priority  prefer- 
ence on  calendaring  non-prefer- 
ence cases  for  oral  hearing.  For 
the  past  several  years  preference 
cases  constitute  47  percent  of  all 
cases  determined  by  a  judge  to 
require  oral  argument." 

On  the  subject  of  splitting  the 
Fifth  Circuit,  Chief  Judge  Brown 
reported  that  the  Judicial 
Council  voted  to  split  the  Circuit 
and  that  they  also  agreed  they 
would  need  twelve  new  Circuit 
judgeships  if  the  Circuit  was 
split. 

In  conclusion,  he  told  the 
Conference,  "Today,  the  picture 
I  have  painted  for  you  of  the 
situation  in  the  courts  of  this 
Circuit  is,  in  the  main,  one  of 
accomplishments,  continued 
aggressiveness,  and  hope  for  the 
future." 


Il 


Circuit  judges  will  be  held  August 
3-4  in  Chicago. 


m 

■ 


-:'-y;'v 

■  •■•.    .••'  ■• 

■  ■*  ■*  .'.•.' 

1.  .'», 

.  ■  ■  •.•' 

i  ■"■' 

■'< 

■  •  .-.'■ 

.-"1 

•: 

Judges  attending  the  First  Circuit  Workshop, 
pictured  above,  are  (I.  to  r.):  Chief  Judge 
Frank  M.  Coffin;  Judge  Levin  H.  Campbell 
(CA-1)  and  Judge  William  H.  Becker  (W.D. 
Mo.). 
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calendar 

June  27   Federal  Judicial  Center 

Board     Meeting,     Washington, 

D.C. 
June  27-July  1  Rational  Behavior 

Training    Workshop    for    U.S. 

Probation  Officers,  San  Diego, 

CA 
June  28-July  1  Advanced  Seminar 

for      U.S.      Magistrates,      San 

Francisco,  CA 
June    29-July    2    Eighth    Circuit 

Judicial     Conference,     Kansas 

City,  MO 
July      6-8     Seminar     for     U.S. 

Probation    Officer    Assistants, 

Washington,  DC 
July     7-8,     Judicial     Conference 

Subcommittee      on      Judicial 

Improvements,      Colorado 

Springs,  CO 
July      11-13,      Instructional 

Technology  Workshop  for  U.S. 

Probation  Officers,  Milwaukee, 

Wl 
July  13-16,  Tenth  Circuit  Judicial 

Conference,  Salt  Lake  City,  UT 
July  13-15,  Seminar  for  the  Staff 

of    U.S.    Magistrates,    Seattle, 

WA 
July      18-19,     Management     for 

Supervisors,  Baltimore,  MD 
July   18-22,  Orientation  Seminar 

for    U.S.    Probation    Officers, 

Washington,  DC 
July     22,     Judicial     Conference 

Bankruptcy    Committee,    New 

York  City 


July  25-26,  Management  for 
Supervisors,  Richmond,  VA 

July  25-26,  Judicial  Conference 
Standing  Committee  on  Rules 
of  Practice  and  Procedure, 
Washington,  DC 

July  26-28,  Judicial  Conference 
Review  Committee,  Mackinac 
Island,  Ml 

July  26-28,  Judicial  Conference 
Advisory  Committee  on 
Judicial  Activit  ies, 
Williamsburg,  VA 

July  29,  Judicial  Conference  Joint 

Committee  on  Code  of  Judicial 

Conduct,  Williamsburg,  VA 
July  28-29,  Judicial   Conference 

Criminal   Law  Committee,  Bar 

Harbor,  ME 
Aug.     1-2,    Judicial    Conference 

Court      Administration 

Committee,  Williamsburg,   VA 
Aug.     1-2,    Judicial    Conference 

Advisory   Committee   on   Civil 

Rules,  Washington,  DC 
Aug.    2-4,    Workshop    for    Chief 

Probation    Office    Clerks,  Salt 

Lake  City,  UT 
Aug.   3-4,  Workshop  for  District 

Judges,  Chicago,  IL 
Aug.      8-9,      Management      for 

Supervisors,    Philadelphia,    PA 
Aug.      11-12,     Management    for 

Supervisors,  Burlington,  VT 
Aug.    16-19,    Advanced    Seminar 

for    U.S.    Magistrates,   Denver, 

CO 
Aug.    22-26,    Rational    Behavior 

Training    Workshop    for    U.S. 

Probation   Officers,   Louisville, 

KY 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  Ruggero  J.  Aldisert 

United  States  Court  of  Appeals 

for  the  Third  Circuit 

Judge  John  C  Godbold 

United  States  Court  of  Appeals 

for  the  Fifth  Circuit 

Judge  Marvin  E.  Frankel 

United  States  District  Court 

Southern  District  of  New  York 

Judge  Robert  H.  Schnacke 

United  States  District  Court 

Northern  District  of  California 

Judge  Frank  J.  McGarr 
United  States  District  Court 
Northern  District  of  Illinois 

Rowland  F.  Kirks 

Director  of  the  Administrative 

Office  of  the  United  States  Courts 


PERSONNEL 

APPOINTMENT 

Howell  W.  Melton,  U.S.  Distrid 
Judge,  M.D.  Fla.,  May  12. 

William  M.  Hoeveler,  U.S.  Distrid 
Judge,  S.D.  Fla.  May  26. 

NOMINATION 

Russell  G.  Clark,  U.S.  Distrid 
Judge,  W.D.  Missouri,  June  13, 

Edward  L.  Filippine,  U.S.  Distrid 
Judge,  E.D.  MO.  June  22. 

CONFIRMATION 

Finis    E.    Cowan,    U.S.    Distric 

Judge,  E.D.  MO,  June  22. 
ELEVATION 

C.  Clyde  Atkins,  Chief  Judge 
S.D.  Fla.,  June  13. 
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RECORDS  REPORT  RELEASEE^ 

Judge  J.  Edward  Lumbard  (CA-2)  who  served  as  the  Federal  Judiciary's 
representative  to  the  National  Study  Commission  on  Records  and 
Documents  of  Federal  Officials  has  summarized  the  portions  of  the 
148-page  report  which  deal  specifically  with  documents  of  members  of  the 
Federal  court  system. 


Here  is  his  summary. 

On  April  28,  1977  the  Nation- 
al Study  Commission  on  Records 
and  Documents  of  Federal 
Dfficials  (Public  Documents  Com- 
mission) submitted  its  Final  Re- 
jort  to  President  Carter  and  both 
louses  of  Congress.  The  Report 
:alls  for  public  ownership  of  all 
)f  the  job-related  documentary 
naterials  of  Presidents,  Members 
)f  Congress,  Supreme  Court 
lustices,  and   Federal  Judges. 

The  Commission  was 
established  by  statute  in  Decem- 
)er  1974  against  the  background 
)f  the  August  9,  1974  resignation 
)f  former  President  Richard  M. 
slixon  and  the  subsequent  con- 
roversy  surrounding  his  Presi- 
Jential  papers  and  tape  record- 
ngs.  Mr.  Nixon's  claim  to  the 
12,000,000  pages  and  the  tape 
ecordings  accumulated  during  his 
'residency  was  predicated  on  the 
listorical  tradition  that  the  rec- 
)rds  and  documents  of  the 
lighest  federal  officials  may  be 
emoved  upon  leaving  office,  and 
reated  as  if  they  were  personal 
>roperty. 

The  Public  Documents  Com- 
nission  concluded  that  this 
>ractice  must  bow  to  the  public 
nterest  and  that  materials 
lenerated   by    federal  officials  in 


the  course  of  doing  the  business 
of  the  public  should  be  public 
property. 

To  maximize  public  access  to 
governmental  records,  the  Com- 
mission has  recommended  that 
the  institutional  records  of  Con- 
gress, the  Federal  Judiciary,  and 
certain  units  of  the  Executive 
Office  should  be  brought  within 
the  scope  of  existing  rec- 
ords-management legislation  and 
subject  to  the  access  provisions 
of  the  Freedom  of  Information 
Act.  Presently  the  Act  provides  a 
mechanism  to  request  access  to 
records  of  executive  branch 
agencies,  and  a  right  to  judicial 
review  if  the  agency  denies  access 
under  one  of  the  specified  ex- 
emptions. 

The  extension  of  the  Freedom 
of  Information  Act  to  all  of  the 
institutional  records  of  the  fed- 
eral government  will  substantially 
increase  the  citizen's  capacity  to 
find  out  about  the  official  acts  of 
the  government. 

At  present,  an  agency  head  can 
keep  agency  records  closed,  sub- 
ject to  the  Freedom  of  Informa- 
tion Act,  for  a  period  of  50  years 
from  the  date  of  creation.  The 
Commission  has  recommended 
that  that  period  be  reduced  to  30 
(See  RECORDS,  page  2) 


Judge  Walter  E.  Hoffman 

JUDGE  HOFFMAN  LEAVES 
JUDICIAL  CENTER 

Judge  Walter  E.  Hoffman,  the 
third  Director  of  the  Federal 
Judicial  Center,  officially  left  that 
position  on  July  18  to  return  to 
Norfolk,  Virginia  as  a  senior  — 
but  far  from  inactive  —  federal 
district  judge  for  the  Eastern 
District  of  Virginia. 

His  departure,  which  was 
required  because  he  reached  the 
statutory  age  limit,  followed 
nearly  3  years  of  major  progress 
during  which  the  Center  began, 
among  other  projects,  computeriz- 
ing the  nation's  federal  courts 
and  conducted  a  major  study  of 
the  operations  of  federal  district 
courts. 

On    July    8,    members  of  the 

Center     staff,     officials     of    the 

Administrative    Office    and    the 

Supreme    Court    gathered    for    a 

(See  HOFFMAN,  page  2) 
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(HOFFMAN  from  page  1) 

reception  and  dinner  in  his  honor. 
Following     this     dinner,     Chief 
Justice  Warren  Burger  praised  him 
for    his    outstanding    service    as 
Center    Director    and    presented 
him      with      a      Certificate      of 
Appreciation    from    the   Judicial 
Conference  of  the  United  States. 
Judge  Hoffman  intends  to  lead 
a    very    busy    life.    He    told    the 
gathering  that  he  has  accepted  the 
Chairmanship  of  both  the  Judicial 
Fellows     Commission     and     the 
Conference  of  Metropolitan  Chief 
Judges.  In  addition,  the  Supreme 
Court  on  June  29  appointed  him 
Special  Master  in  the  case  of  U.S. 
v.  Maine.  This  fall,  he  will  teach  at 
the    Marshall-Wythe    School    of 
Law,  College  of  William  and  Mary 
as  the  school's  Tazewell  Taylor 
visiting    professor.    He    will   con- 
tinue his  affiliation  with  the  Fed- 
eral  Judicial   Center  as   Director 
Emeritus. 

In  a  message  to  Federal  Judicial 
Center  staff  on  the  eve  of  his 
departure,  Judge  Hoffman  said, 
"As  I  leave  the  Center  as  Director, 
I  want  each  of  you  to  know  how 
much  I  have  appreciated  your 
loyalty  and  cooperation  over  the 
past  two  years  and  nine  months.  I 
have  complete  confidence  that 
this  spirit  on  the  part  of  all 
employees  will  continue  with  my 
successor  in  office,  Professor  A. 
Leo  Levin." 

IB 

(RECORDS  from  page  1) 

years,  after  which  there  would  be 
general  access  without  the  need 
to  resort  to  a  Freedom  of  In- 
formation Act  request. 

For  those  materials  that  are 
not  a  part  of  the  institutional  rec- 
ords of  government,  but  are  gen- 
erated by  or  for  the  use  of  in- 
dividual officials,  the  Commission 
has  recommended  the  creation  of 
a  new  category  of  publicly 
owned  property,  which  it  calls 
"Public  Papers."  Examples  of  this 
material  are  confidential  com- 
munications between  the  official 


and  his  staff;  working  papers 
integral  to  the  decision-making 
process;  conference  notes  of 
Justices  or  Judges;  or  confidential 
advisory  memoranda. 

The  Commission  decided  to 
suggest  special  procedures  for 
access  to  the  so-called  "Public 
Papers"  of  federal  officials  for 
two  reasons.  The  first  of  these 
was  the  desire  to  avoid  subjecting 
an  incumbent  President,  sitting 
Justice  or  Judge,  or  Member  of 
Congress  to  the  possibility  of 
constant  litigation  over  denials  of 
immediate  access  which  would 
arise  from  immediate  application 
of  the  Freedom  of  Information 
Act. 

The  second  involved  the  strong 
public  interest  in  preserving  the 
integrity  of  the  decision-making 
process  within  all  branches  of 
government.  An  official  must  be 
assured  full  and  candid  advice  if 
he  is  to  perform  his  duties 
properly.  The  Commission  be- 
lieves that  unless  some  protec- 
tions against  premature  public 
disclosure  are  provided  for  these 
sensitive  materials,  officials  and 
their  advisors  may  commit  less  to 
writing,  and  be  less  than  candid 
in  that  which  is  written.  This 
would  impair  the  responsible  and 
effective  discharge  of  official 
duties,  and  result  in  a  less  than 
full  and  accurate  record. 

To    accommodate    these    con- 
siderations,   the   Commission    has 
recommended    that    the     federal 
official  who  accumulates  "Public 
Papers"    be   permitted  to  impose 
access  restrictions  upon  them  for 
a    period    not    to   exceed   fifteen 
years     after     he     leaves    federal 
service.      It     believes     that     this 
formula    balances    the    very    real 
needs    for    assurances    of    some 
degree    of   confidentiality    in   the 
give    and    take    of    official     de- 
cision-making against  the  right  of 
the    public    to    have    reasonable 
access     to     the     documentary 
materials     produced     by     public 
servants.  On  the  basis  of  past  ex- 
perience, it  is  likely  that   federal 

(See  RECORDS,  page  3) 


Chief  Judge  James  R.  Browning 

CHIEF  JUDGE  BROWNING 
REPORTS  TO  CA-9 

Chief  Judge  James  R.  Browning 
reported  on  the  State  of  the 
Circuit  when  the  Ninth  Circuit's 
Judicial  Conference  opened  on 
June  13  at  Kauai,  Hawaii. 

This  year  the  Conference  met: 
for     the     first     time     with     a 
completely     reorganized     format 
which  has  been  two  years  in  the 
making. 

In  his  State  of  the  Circuit 
message,  Chief  Judge  Browning 
emphasized  that  the  Circuit 
needed  more  judges  to  keep 
abreast  of  its  huge  caseload.  He 
said  he  was  optimistic  that  the 
Omnibus  Judgeship  Bill  would  be 
enacted  by  the  present  Congress, 
bringing  some  relief. 

He  pointed  out  that  within  a: 
decade  the  number  of  appeals  had 
increased  by  231  percent  from 
877  in  1966  to  2,907  in  1976. 
During  this  period  the  authorized 
Circuit  judgeships  only  increased 
from  nine  to  thirteen.  Moreover, 
some  of  the  district  courts  in  the 
Circuit  experienced  almost 
equally  startling  caseload 
increases. 

Since  he  anticipated  the  early 
enactment  of  the  Omnibus 
Judgeship  Bill,  the  Chief  Judge 
urged  the  lawyers  attending  the 
Conference  to  establish  searcr 
committees  in  their  districts  ir 
order  to  find  the  best  qualifiec 
lawyers  and  judges  and  tc 
encourage  them  to  submr 
applications  to  the  Circuit  Judge 
Nominating  Commission.  P 
Planning  Committee  of  th< 
Circuit  Council  recently  has  beer 
appointed     and     is    working    tc 


prepare  for  the  arrival  of  the  new 
judges,  he  added. 

Chief  Judge  Browning 
described  recent  changes  in  the 
administrative  organization  of  the 
Circuit.  Under  the  new  structure 
of  the  Circuit  Conference,  lawyers 
will  participate  more  actively  and 
more  independently;  they  are 
selected  by  the  lawyers 
themselves  to  represent  the 
practicing  lawyers'  viewpoint. 

The  lawyers  have  an 
"obligation  to  speak  up  about  the 
administration  of  justice  in  our 
courts  .  .  .  clearly   and  honestly." 

On  the  final  day  of  the 
Conference,  Carl  J.  Schuck,  a  Los 
Angeles  attorney,  was  elected  by 
the  Executive  Committee  of  the 
Conference  to  be  Chairman  of  the 
1978  Ninth  Circuit  Judicial 
Conference. 

In  addition,  the  Chief  Judge 
discussed  some  new  developments 
during  the  past  year  including  the 
formation  of  the  Conference  of 
Chief  Judges  of  the  District 
Courts  of  the  Ninth  Circuit  which 
will  meet  twice  a  year  to  consider 
such  matters  as  intercircuit  judi- 
cial assignments,  improvements  in 
Speedy  Trial  Act  procedures,  the 
review  of  attorney  claims  under 
the  Criminal  Justice  Act  and  stan- 
dardization of  local  rules  of  court. 

He  also  cited  some 
administrative  developments  in 
the  Court  of  Appeals.  One  of  the 
most  significant,  he  said,  was  the 
creation  of  the  caseload 
management  committee.  The 
committee  has  established  a 
system  for  maintaining  a 
continuous  inventory  of  pending 
appeals  and  is  working  with  the 
Federal  Judicial  Center  to  develop 
a  computer  program  for 
systematic  control  of  the 
processing  of  appeals  in  the  court. 

Chief  Judge  Browning  said  that 
this  spring  the  Court  of  Appeals 
began  a  new  system  of  opinions 
publication.  Under  this  procedure 
headnotes      for      all      published 


opinions  with  a  cumulative  digest 
of  cases  is  furnished  to  the  judges 
regularly. 

In  closing,  the  Chief  Judge 
discussed  the  Court's  new  practice 
of  appointing  the  district  judges 
to  serve  with  the  circuit  judges  on 
council  committees.  One  of  the 
most  successful  of  these  joint 
committees  is  the  Legislative 
Liaison  Committee  which  is 
chaired  by  Judge  Charles  B. 
Renfrew  (N.D.  Cal.).  Among  its 
other  activities,  this  committee 
has  worked  effectively  to  obtain 
Congressional  approval  of  ad- 
ditional Circuit  and  District  judge- 
ships for  the  Circuit. 
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officials  will  choose  to  make  a 
large  portion  of  these  "Public 
Papers"  available  well  within  the 
fifteen  years. 

The  Commission  feels  that  the 
special  merit  of  this  plan  is  that, 
after  the  relatively  short  period 
during  which  a  former  President, 
Member  of  Congress,  Supreme 
Court  Justice,  or  Federal  Judge  is 
permitted  to  limit  access,  the 
"Public  Papers"  will  be  fully 
open,  subject  only  to  restrictions 
necessary  in  the  interest  of 
national  security,  or  to  prevent  a 
clearly  unwarranted  invasion  of 
privacy.  There  will  be  no  need 
for  a  request  and  review  pro- 
cedure such  as  that  provided  for 
by  the  Freedom  of  Information 
Act.  This  will  mean  greater 
public  access,  swifter  public 
access,  and  a  far  less  costly  ad- 
ministration of  such  papers. 

As  applied  to  the  Judiciary, 
institutional  records  would  in- 
clude case  files,  dockets,  minutes, 
administrative     and      other 


materials. 

The  Commission  has  recom- 
mended that  the  definition  of  a 
"federal  agency"  in  40  USC 
§472  be  clarified  so  that  laws 
and  regulations  relating  to  archi- 
val administration  and  records 
disposition  would  apply  to  the 
records  of  the  Supreme  Court 
and  the  records  of  committees  or 
other  agencies  within  the  Federal 
Judiciary  that  serve  in  an  ad- 
visory capacity  with  respect  to 
the  exercise  of  the  constitutional 
authority  of  the  judicial  branch. 

The  district  courts  and  courts 
of  appeals  are  presently  con- 
sidered federal  agencies  within  40 
USC  §472. 

The  "Public  Papers"  of  the 
Justices  and  Judges  would  consist 
of  those  documentary  materials, 
exclusive  of  court  records,  gener- 
ated or  received  by  members  of 
the  Judiciary  in  connection  with 
their  official  duties  and  retained 
in  their  files  after  final  judgment 
has  been  entered  in  a  case.  These 
papers  would  include  such 
materials  as  conference  notes  and 
bench  memoranda  prepared  by 
law  clerks. 

Justices  or  Judges  would  be 
permitted  to  place  restrictions  on 
public  access  to  such  papers  for  a 
period  of  time  not  to  exceed 
fifteen  years  from  the  time  they 
leave  federal  office.  At  the  ex- 
piration of  the  fifteen  year 
closure  period  all  public  papers, 
except  those  the  disclosure  of 
which  would  constitute  an  un- 
warranted invasion  of  personal 
privacy,  would  be  open  to 
general  access. 

Under  the  recommendations 
the  "Personal  Papers"  of  the 
Judiciary,  which  would  include 
those  materials  of  a  purely 
private  or  non-official  character 
(such  as  diaries  or  personal  cor- 
respondence), would  remain  the 
Justice  or  Judge's  private  proper- 

(See  RECORDS,  page  4) 
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ty.  The  Commission  has  recom- 
mended, however,  that  members 
of  the  Judiciary  be  encouraged  to 
arrange  for  the  preservation  and 
eventual  availability  of  their 
personal  papers. 

The  Commission  has  recom- 
mended that  any  legislation 
enacted  pursuant  to  its  report 
should  have  prospective  applica- 
tion only.  The  Commission 
believed  that  this  would  minimize 
any  disruption  of  existing  rec- 
ords-management practices,  pro- 
vide notice  to  federal  officials, 
and  avoid  any  legal  problems  that 
might  arise  if  such  legislation 
were  given  retroactive  effect. 

Fifteen  of  the  seventeen  Com- 
missioners endorsed  the  final  re- 
port. A  separate  minority  report 
was  filed  by  the  Commission 
Chairman  and  one  other  member. 
It  recommends  placing  all 
materials  accumulated  by  federal 
officials  in  connection  with  their 
official  duties  into  the  single 
category  of  "Public  Records." 
The  access  provisions  of  the 
Freedom  of  Information  Act 
would  apply  to  "Public  Records" 
as  of  their  creation  or  receipt, 
subject  to  existing  exemptions 
and  whatever  additional  exemp- 
tions or  privileges  that  would  be 
necessary  to  protect  sensitive 
materials. 

The  Commission  plans  to  make 
a  copy  of  the  majority  report 
available  to  each  member  of  the 
Federal  Judiciary.  Until  a  suf- 
ficient number  of  copies  are 
printed,  a  copy  will  be  sent  to 
the  Chief  Judges  of  all  federal 
appellate  courts. 

Ihelhird  Branch 

Published  monthly  by  the  Administra- 
tive Office  of  the  U.S.  Courts  and  the 
Federal  Judicial  Center.  Inquiries  or 
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1520  H  Street,  N.W.,  Washington,  D.C. 
20005 

Co-editors: 

Alice  L.  O'Donnell,  Director,  Division  of 
Inter-Judicial  Affairs  and  Information 
Services,  Federal  Judicial  Center 

William  E.  Foley,  Deputy  Director, 
Administrative  Office,  U.  S.  Courts 


1978-79  JUDICIAL 

FELLOWS  PROGRAM 

SEEKS  CANDIDATES  FOR 

SIXTH  YEAR 

Highly  talented  young 
professionals  are  invited  to 
apply  for  the  1978-79  Judicial 
Fellows  Program.  The 
Program,  similar  to  the  White 
House  and  Congressional 
Fellowships,  attracts  outstand- 
ing talent  from  multi- 
disciplinary  backgrounds.  Two 
fellows  will  be  chosen  to 
spend  1978-79  observing  and 
contributing  to  projects  de- 
signed to  improve  judicial 
administration.  An  additional 
purpose  of  the  Program  is  to 
promote  those  individuals  who 
will  not  only  make  a  contribu- 
tion during  their  year  as 
Judicial  Fellows,  but  who  will 
continue  to  make  a  contri- 
bution to  judicial  administra- 
tion in  the  future. 

Now  entering  its  sixth  year, 
the  Program  is  administered 
by  the  National  Academy  of 
Public  Administration.  It  was 
instituted  through  grants  from 
the  American  Bar  Endow- 
ment, the  Ford  Foundation, 
and  the  Edna  McConnell  Clark 
Foundation. 

Candidates  should  have  at 
least  one  post  graduate  degree, 
at  least  two  years  of 
professional  experience,  and, 
preferably,  familiarity  with 
the  judiciary.  Salary  is 
negotiable  based  upon  the 
salary  structure  of  the  Federal 
Judicial  Center  and  the  salary 
history  of  the  candidate.  The 
Fel  lowsh  i  ps  begin  in 
September  1978,  and  have  a 
duration  of  one  year.  The 
application  deadline  is 
November  4,  1977 

Application  information 
and  literature  on  the  Program 
are  available  on  request  from 
Mark  W.  Cannon,  Executive 
Director  of  the  Judicial 
Fellows  Commission,  Supreme 
Court  of  the  United  States, 
Washington,  D.C.  20543. 


BUREAU  OF  PRISONS 
SUMMARIZES  NEW  RULES 

The  Bureau  of  Prisons  has 
compiled  a  summary  of  recent 
changes  in  their  rules  which  they 
believe  would  be  of  interest  to 
federal  judges  and  parole  officers. 

J.  Michael  Quinlan,  Executive 
Assistant  to  the  Director  of  the 
Bureau  of  Prisons,  has  prepared 
the  following  summary  for  the 
guidance  of  the  Federal  Judiciary. 

Until  recently,  the  only  rules 
pertaining  to  the  Federal  Prison 
System  which  were  published  in 
the  Code  of  Federal  Regulations 
dealt  with  the  general  authority 
of  the  Director,  prohibition 
against  traffic  in  contraband  and 
inmate  accident  compensation. 
The  working  guidelines  for  the 
Bureau  of  Prisons  were  spelled 
out  in  policy  statements. 

In  compliance  with  a  decision 
by  the  U.S.  Court  of  Appeals  for  I 
the  District  of  Columbia  in  Ramer 
v.  Saxbe,  a  wide  range  of  prison 
rules  are  now  being  published  in 
proposed  form  in  the  Federal 
Register.  These  rules  will 
eventually  be  published  in 
Chapter  V  of  the  Code  of  Federal 
Regulations. 

The     first     group     of     rules 

published    under    this    new    and 

broader      publication      schedule 

appeared    in   the   May   23,    1977 

issue  of  the  Federal  Register,  at 

pages    26,333    to    26,346.    This 

publication      includes      general 

definitions,    and    rules    on    extra 

good   time,  contact  with  persons 

in      the      community,      inmate 

correspondence,    inmate    visiting, 

contact    with    the    news   media, 

inmate     discipline     and     special 

housing  units,  and  legal  matters. 

All  institutions  have  a  policy  of 

open      general      correspondence, 

which    permits  a   quick   flow  of 

outgoing     mail.      Inmates     may 

correspond  with  whomever  they 

wish.    General   correspondence  is 

opened,  checked  for  contraband 

and   may   be  spot-checked  as  to 

contents.      Inmates     may     send 

sealed     correspondence     to     the 

courts,  to  the  Congress,  to  certain 


Dther  governmental  officials,  and 
to  attorneys.  Incoming  mail  from 
these  sources  may  not  be  read  or 
:opied  by  staff,  and  must  be 
Dpened  for  contraband  inspection 
Dnly  in  the  inmate's  presence. 

Inmate  visiting  is  encouraged, 
and  takes  place  in  open  visiting 
areas  with  the  fewest  possible 
;onstraints. 

Representatives  of  the  news 
nedia  are  encouraged  to  visit 
federal  institutions  and  can 
nterview  individual  inmates  if  the 
Dffender  agrees. 

Rules  governing  the 
administration  of  inmate 
Jiscipline  comply  with  the 
)rocedural  safeguards  established 
)y  the  Supreme  Court  in  Wolff  v. 
McDonnell,  418  U.S.  528  (1974). 
\t  commitment,  inmates  are 
liven  a  booklet  which  provides 
leneral     information    about    the 


institution,  and  lists  prohibited 
acts  in  the  institution.  When  a 
prohibited  act  is  committed,  line 
staff  are  encouraged  to  informally 
resolve  less  serious  charges.  For 
more  serious  misconduct,  the 
inmate  is  given  a  written  copy  of 
the  charges,  and  disciplinary 
action  is  administered  with  a 
two-level  process:  a  unit 
disciplinary  committee  to  hear 
and  review  all  misconduct 
charges,  and  an  institution 
discipline  committee  for  the  most 
serious  offenses.  Only  this  latter 
committee  has  authority  to 
impose  the  sanctions  of  forfeiting 
good  time,  segregated  confine- 
ment, disciplinary  transfers,  and 
recommendations  for  rescinding  a 
parole  grant. 
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CHIEF  JUSTICE  PROPOSES  ELIMINATION 
OF  DIVERSITY  JURISDICTION 


In  an  address  to  the  Minnesota 
State  Bar  Association  recently, 
^hief  Justice  Robert  J.  Sheran 
Sup.  Ct.  Minn.)  told  the 
nembers  of  the  bar  that  long 
tanding  lines  of  demarcation 
>etween  jurisdictions  of  federal 
md  state  courts  should  be 
ihanged. 

Chief  Justice  Sheran  called  the 
:heory  which  put  diversity 
itigation  in  the  federal  courts  a 
nyth.  He  pointed  to  "long-arm 
tatutes"  which  bring  a  significant 
lumber  of  diversity  cases  to  state 
:ourts,  and  said  there  was  no  basis 
or  any  claims  that  the  litigants 
ire  not  being  treated  fairly. 

This  proposal  has  long  had 
.upport  from  prominent  leaders 
)f  the  bench  and  bar,  but 
Congressional  moves  to  do  away 
with  diversity  jurisdiction  still 
neet      with     opposition.     Chief 


Justice  Sheran  met  one  of  the 
arguments  —  that  the  state  courts 
would  be  inundated  with  heavy 
caseloads  they  could  not  handle  — 
by  citing  some  statistics.  In 
Minnesota,  where  there  are  four 
United  States  District  Judges, 
nearly  one-fifth  of  their  cases 
wou  Id  be  handled  by 
approximately   200   state  judges. 

Chief  Justice  Sheran  reported 
that  the  trial  courts  of  Minnesota 
are  adequately  prepared  to  accept 
responsibility  for  this  litigation 
and  further  endorsed  the  change 
because  it  would  preserve  the 
identity  and  independence  of 
their  state  court  system. 

The  importance  attached  to  the 
subject  by  many  of  the  Chief 
Justices  is  apparent  for  it  will  be 
high  on  their  agenda  list  when  the 
Conference  of  Chief  Justices 
meets  in  Minneapolis  in  July. 


CENTER  PUBLISHES  REVISED 

EDITION  OF  PROCEDURES 

FOR  HANDLING  PRISONER 

CIVIL  RIGHTS  CASES 

In  January,  1976,  the  Center 
published  a  tentative  report  on 
procedures  for  handling  prisoner 
civil  rights  cases,  cases  arising 
under  42  U.S.C.  §1983.  That  re- 
port, prepared  by  a  committee  of 
judges  chaired  by  Judge  Ruggero 
Aldisert,  contained  standards  for 
processing  prisoner  condition-of- 
confinement  cases  through  the 
courts,  model  forms  to  expedite 
the  processing,  and  commentary 
on  the  current  state  of  the  law  in 
this  expanding  and  changing  field. 

The  committee  recently  com- 
pleted work  on  a  revised,  ex- 
panded report.  Increased  jurisdic- 
tion of  magistrates,  changes  in  the 
case  and  statutory  law,  and  re- 
sponses to  the  first  report  were 
incorporated  in  this  edition.  Both 
reports  have  been  labeled  "tenta- 
tive" evidencing  the  committee's 
commitment  to  continue  to  study 
the  procedures  and  to  monitor 
the  impact  of  its  recommenda- 
tions. The  report  will  be  for- 
warded to  all  judges,  magistrates, 
and  clerks. 

Other  members  of  the  commit- 
tee include  Judge  Robert  C. 
Belloni  (Dist.  Ore.),  Judge  Robert 
Kelleher  (CD.  Calif.),  Judge 
Frank  McGarr  (N.D.  III.),  Judge 
John  Wood  (W.D.  Tex.)  and 
Magistrate  Ma  Jeanne  Sensenich 
(W.D.  Pa.).  Professor  Frank 
Remington  served  as  reporter  to 
the  committee. 

lift 

YALE    STUDY    RECOMMENDS 
SENTENCING   REFORM 

On  June  8,  the  authors  of  a 
five-year  Yale  Law  School  study 
on  sentencing  and  parole  appear- 
ed before  the  Senate  Judiciary 
Subcommittee  on  Criminal  Laws 
and  Procedure  and  released 
their  study  entitled  Toward  a 
Just  and  Effective  Sentencing 
System:  Agenda  for  Legislative 
Reform. 

(See  STUDY,  page  6) 
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Chief  Judge  Floyd  R.  Gibson 

CHIEF  JUDGE  GIBSON 

ADDRESSES  EIGHTH  CIRCUIT 

JUDICIAL  CONFERENCE 

In  his  opening  remarks  to  the 
Eighth  Circuit  Judicial  Conference 
last  month  in  Kansas  City,  Chief 
Judge  Floyd  R.  Gibson  pointed 
out  that  at  last  year's  Conference 
he  had  discussed  the  alarming 
increase  in  case  filings,  caseloads, 
and  backlogs  at  both  the  District 
and  Circuit  levels.  He  said  that 
"this  disquieting  trend  continues 
unabated  ...  and  more  cases  are 
being  docketed  than  ever  before. 
The  caseload  of  individual  judges 
has  risen  to  a  point  where,  if  relief 
is  not  forthcoming,  the 
effectiveness  of  the  federal 
judiciary   may  be  compromised." 

Chief  Judge  Gibson  reported  to 
the  Conference  that  Congress  has 
finally  realized  that  there  is  a 
"caseload  crisis"  in  the  federal 
courts  and  is  moving  to 
ameliorate  the  situation.  He 
pointed  to  the  expansion  of 
magistrate  jurisdiction  which  has 
proved  to  be  of  immeasurable 
assistance  to  district  court  judges 
and  has  allowed  for  more 
expeditious  disposition  of  many 
cases.  In  addition,  Congress  is 
considering  legislation  which 
would  create  much  needed 
additional  federal  judgeships  but 
that  "regardless  of  the  possible 
increase  in  judicial  positions,  steps 
should  be  taken  to  decrease  the 
flow  of  cases  into  the  federal 
courts." 


Turning  to  the  debate  over 
whether  diversity  jurisdiction 
should  or  should  not  be  removed 
from  federal  courts,  the  Chief 
Judge  said  that  the  most 
compelling  argument  in  favor  of 
abolishing  it  is  that  state  judges, 
possessing  expertise  in  the 
interpretation  and  application  of 
state  law,  should  resolve  cases 
presenting  purely  non-federal 
issues. 

The  question,  he  said,  should 
be  resolved  by  Congress.  "It  is 
imperative  that  Congress  impose 
some  restrictions  on  diversity 
jurisdiction." 

He  pointed  out  that  in  1976 
over  24  percent  of  all  civil  cases 
filed  in  federal  courts  were 
jurisdictional^  based  on  diversity 
of  citizenship.  These  cases 
comprised  65  percent  of  all  civil 
jury  trials  and  over  11  percent  of 
filings  in  the  Courts  of  Appeals. 

He  acknowledged  the  valuable 
assistance  which  the  Eighth  Circuit 
has  received  from  its  senior 
judges  and  singled  out  the  work 
of  Senior  Judge  Marion  C. 
Matthes  who  is  working  on  a 
program  of  pre-hearing 
conferences  on  appealed  cases 
which  may  result  in  the 
settlement  of  a  substantial 
number  of  these  cases,  or  at  least 
would  qualify  and  limit  the  issues 
presented  for  review. 

He  pointed  to  the  criticism 
which  individuals  and  consumer 
groups  have  made  on  the 
American  system  of  justice  and 
said  that  "in  some  respects,  the 
legal  system  does  ill-serve  the 
public.  It  is  often  too  expensive, 
too  slow,  and  too  unresponsive  to 
serve  as  an  effective  arbiter  for  all 
disputes,  however  minor." 

The  Chief  Judge  felt  that  the 
deficiencies  in  this  system  could 
be  rectified  and  commended  bar 
associations  for  working  with  the 
state  judiciaries  to  ferret  out 
unethical  lawyers. 

In  closing,  the  Chief  Judge 
noted  that  modern  streamlined 
court  procedures  should  be 
implemented       to       avoid 


unnecessary  expense  and 
technical  delay  in  the  litigation 
process.  "Efforts  should  be  made 
to  forestall  the  filing  of  repetitive 
and  frivolous  actions  by 
prisioners.  Extended  and  complex 
civil  litigation,  moving 
tortoise-like  through  the  system, 
should  not  be  allowed  to  consume 
many  years  of  judicial  time.  We 
need  alternative  procedures,  and 
possibly  specialized  forms  for  the 
handling  of  these  cases.  Also, 
non-judicial  forums  may  be 
established  to  resolve  many  minor 
disputes  without  burdensome 
expense  or  delay." 

Ill 


(STUDY  from  page  5) 

The  authors,  Pierce  O'Donnell, 
a  Washington  attorney,  Michael 
J.  Churgin,  Assistant  Professor  of 
Law  at  the  University  of  Texas 
at  Austin,  and  Dennis  Curtis,  , 
Director  of  Criminal  Studies  at 
Yale  Law  School,  contended  that 
unbridled  discretion  has  long 
been  the  hallmark  of  sentencing 
and    parole  decision-making. 

The  study  is  the  product  of  an 
extensive  investigation  of  the 
entire  federal  sentencing,  proba- 
tion and  correctional  systems. 
Among  the  participants  were 
Judge  Marvin  E.  Frankel 
(S.D.N. Y.),  Maurice  H.  Sigler, 
former  Chairman  of  the  Parole 
Commission  and  representatives 
from  the  Bureau  of  Prisons, 
Department  of  Justice  and  Yale 
Law  School  faculty  and  students. 

(For  information  on  how  to 
obtain  copies  of  this  report, 
contact  the  FJC  Information 
Service.) 

fell 


JUDICIAL      CONFERENCE 
COMMITTEE    ON    ADMISSION 
STANDARDS      CONTINUES 
HEARINGS 


Recently,  the  Judicial  Con- 
ference Committee  to  Consider 
Standards  for  Admission  to 
Practice  in  the  Federal  Courts 
leld  its  third  meeting  to  continue 
its  deliberations  as  to  whether 
there  should  be  established  model 
standards  for  admission  of 
attorneys  to  practice  in  the  fed- 
eral courts. 

The  Committee  also  heard  a 
report  from  one  of  its  Subcom- 
mittees, chaired  by  Judge 
Malcolm  Wilkey,  which  is  investi- 
gating the  rules  in  various  federal 
courts  that  permit  law  students, 
on  a  limited  basis,  to  practice 
before  those  courts.  This 
Subcommittee  is  considering  the 
prospect  of  recommending  to  the 
Committee  a  model  rule  for 
limited  admission  of  law  students 
to  practice  in  the  federal  courts 
3S  a  device  by  which  students 
:an  learn  the  technical  skills  of 
advocacy. 

The  Standards  Committee  also 
received  a  presentation  by  anoth- 
er of  its  Subcommittees,  chaired 
by  Judge  Sherman  Finesilver,  re- 
garding the  licensing  and  recerti- 
fication  practices  of  other  profes- 
sions. This  comparative  study  of 
developments  in  other  profes- 
sions to  ensure  competence 
should  provide  the  Standards 
Committee  with  a  better  perspec- 
tive from  which  to  decide  what 
the  legal  profession  can  or  may 
do  in  attempting  to  ensure  the 
adequacy  of  persons  licensed  to 
practice  in  the  federal  courts. 

At  the  Carmel  meeting  the 
Committee  heard  a  report  from 
the  Federal  Judicial  Center  re- 
garding    the     research     project 

(See  STANDARDS,  page  8) 


Chief  Justice  Calls  for  New  Methods 

CONFERENCE  ON  MINOR  DISPUTE  RESOLUTION  HELD 


May  27  marked  the  beginning 
of  a  three-day  American  Bar 
Association,  "National 
Conference  on  Minor  Dispute 
Resolution"  which  focused  on 
improved  methods  to  settle  minor 
personal  and  monetary  conflicts. 

Prior  to  the  beginning  of  the 
Conference  ABA  President  Justin 
A.  Stanley  noted  that  when 
disputes  of  this  type  involve 
competing  lawyers  and  a  judge 
the  cost  bears  no  reasonable 
relationship  to  the  matters  in 
controversy. 

Recognizing  that  the  disputes 
are  not  without  significance  in  the 
eyes  of  the  parties,  Stanley 
pointed  out  that  they  often  breed 
a  frustration  and  cynicism  which 
undermines  public  confidence  in 
our  system  of  justice. 

Most  of  the  sessions  were  held 
at  Columbia  University  Law 
School.  Among  the  items 
receiving  program  attention  were 
small  claims  courts  as  reflected  by 
a  major  study  of  the  National 
Center  for  State  Courts  and 
dispute  resolution  methods  as 
alternatives  to  formal  court 
action. 

Highlighting  the  three-day 
conference  was  a  major  address 
by  Chief  Justice  Burger. 

The  Chief  Justice  noted  that 
this  Conference  was  an  important 
follow-up  to  the  1976  Pound 
Conference  which  addressed  the 
problem  of  popular  dissatisfaction 
with  the  administration  of 
justice.  He  recognized  that 
"minor  dispute"  was  a  term  of  art 
in  that  such  conflicts  can  create 
"festering  social  sores  and 
undermine  confidence  in 
society."  He  praised  the 
Conference  as  a  selected  group  of 
thoughtful  professionals  gathered 
to  propose  new  remedies  for 
"people  problems".  He  noted  that 
many  of  them  had  no  doubt  had 
their  preconceptions  shaken  as  a 


result  of  the  deliberations. 

Taking  note  of  the  increased 
demands  on  our  system  of  justice 
by  our  changing  society  and 
noting  also  the  varying  levels  of 
complexity  of  the  kinds  of  cases 
now  coming  to  the  courts,  he 
observed  that,  "What  is  beginning 
to  emerge,  through  the  fog  is  that 
we  lawyers  and  judges— aided  and 
abetted  by  the  inherently  litigious 
nature  of  Americans  —  have 
created  many  of  these  problems. 

"It  may  be  that  even  if  we 
disciples  of  the  law  do  not  invent 
new  problems,  we  have  done  far 
too  little  to  solve  them  or  channel 
them  into  simpler  mechanisms 
that  will  produce  tolerable 
results." 

He  urged  a  broader  view  which 
would  avoid  casting  all  disputes 
into  a  legal  framework  where  only 
legally  trained  professionals  can 
effect  resolution.  Rejecting  the 
notion  that  traditional  litigation 
can  be  a  cure-all  for  all  the 
problems  that  beset  citizens  in 
our  highly  complex  social  and 
economic  system,  he  called  for 
experimentation  with  different 
types  of  conflict  resolution 
mechanisms  noting,  among 
others,  arbitration,  local  or 
neighborhood  tribunals  utilizing 
non-lawyers  and  non-judges,  and 
increased  participation  by  other 
types  of  professionals  and 
paralegals. 

In  conclusion,  he  commended 
the  American  Bar  Association  and 
the  Conference  for  being 
venturesome  and  imaginative  in 
seeking  new  ways  to  reduce  social 
irritations  and  tensions  with 
minimum  expense  to  those  who 
can  least  afford  it.  He  said,  "I 
hope  we  will  see  concrete 
experiments  and  accomplishments 
as  your  work  proceeds." 

fin 
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APPOINTMENT 

Finis  E.  Cowan,  for  the  District 

Court  for  the  Southern  District 

of  Texas,  June  14 
[In  the  June  issue,  Judge  Cowan's 

District  was  incorrectly  listed. 

It     should     have     read     S.D. 

Texas.] 
ELEVATIONS 
Frank  G.  Theis,  Chief  Judge,  U.S. 

District  Court  for  the  District 

of  Kansas,  June  22 
L    Clure    Morton,    Chief   Judge, 

U.S.     District    Court    for    the 

Middle   District  of  Tennessee, 

July  15 
NOMINATIONS: 

T.F.  Gilroy  Daly,  U.S.  District 
Judge  for  the  District  of  Conn- 
ecticut, June  29 

Harold  L.  Murphy,  U.S.  District 
Judge  for  the  Northern  District 
of  Georgia,  July  7 

Nicholas  J.  Bua,  U.S.  District 
Judge  for  the  Northern  District 
of    Illinois,    July    19 

Earl  E.  Veron,  U.S.  District  Judge 
for  the  Western  District  of 
Louisiana,  July  19 

Stanley  J.  Roszkowski,  U.S. 
District  Judge  for  the  Northern 
District  of  Illinois,  July  19 

CONFIRMATION: 

Russell  G.  Clark,  U.S.  District 
Judge  for  the  Western  District 
of  Missouri,  July  1 

DEATH: 

Chief  Judge  Rhodes  Bratcher,  U.S. 
District  Judge  for  the  Western 
District  of  Kentucky,  July  25 


aotccotic 
calendar 

Aug.     1-2    Judicial     Conference 

Court      Administration 

Committee,  Williamsburg,   VA 
Aug.     2-4    Workshop    for    Chief 

Probation    Office   Clerks,  Salt 

Lake  City,  UT 
Aug.   3-4  Workshop  for  District 

Judges     (Sixth,    Seventh    and 

Eighth   Circuits),   Chicago,  IL. 
Aug.    8-9    Management   Training 

for    Supervisors,    Philadelphia, 

PA 
Aug.  8-10  Workshop  for  Financial 

Deputy  Clerks,  Salt  Lake  City, 

UT 
Aug.  11-12  Management  Training 

for  Supervisors,  Burlington,  VT 
Aug.  16-19  Advanced  Seminar  for 

U.S.  Magistrates,  Denver,  CO 
Aug.    22-26     Rational     Behavior 

Training    Workshop    for    U.S. 

Probation   Officers,    Louisville, 

KY 
Aug.    22-26  Orientation  Seminar 

for      U.S.      Pretrial      Services 

Officers,  Washington,  DC 
Aug.    24-25  Judicial   Conference 

Budget  Committee,  Sea  Island, 

GA 
Aug.    29-30  Judicial   Conference 

Committee      to      Consider 

Standards    for    Admission    to 

Practice  in  the  Federal  Courts, 

Hilton  Head,SC 


(STANDARDS  from  page  7) 

which  is  expected  to  provide  the 
Committee  with  knowledge  of 
what  federal  judges  and  lawyers" 
think  about  the  current  perform- 
ance of  advocates  in  the  feder- 
al courts,  both  trial  and  appel- 
late. 

This  research  project  includes 
the  mailing  of  questionnaires  to 
all  federal  judges  and  participa- 
tion of  judges  in  a  case  evalua- 
tion, on  an  anonymous  basis,  of 
the  performance  of  attorneys  ap- 
pearing before  them  in  actual 
cases  over  a  short  time  period. 
The  results  of  this  research  will 
be  made  available  to  the  Com- 
mittee by  February  of  1978. 

Following  the  Carmel  meeting 
the  Committee  began  holdinc 
public  hearings  across  the  Unitec 
States  in  order  to  permit  any 
persons  or  organizations,  includ 
ing  representatives  within  the 
Federal  Judiciary,  to  make  their 
views  known  to  the  Committee 

Information  about  these  hear 
ings  may  be  obtained  from  Car 
H.  Imlay,  General  Counsel,  Ad 
ministrative  Office  of  the  U.S 
Courts. 


Sept.  26-Oct.  1  -  Seminar  for 
Newly  Appointed  District 
Judges,  Washington,  DC 
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CODE  MOVEST&RWARD 


President  Carter  has  signed  into 
w  an  Act  effectuating  with 
odifications  certain  of  the 
nendments  to  the  Federal  Rules 
j  Criminal  Procedure  which  were 
riginally  proposed  by  the 
jpreme  Court  in  April,  1976. 

Among   the   changes   made   by 

e  amendments  are  the  provision 

r  telephonic  issuance  of  search 

3rrants,  the  redefinition  of  pro- 

dures  for  the  disclosure  of  grand 

ry  proceedings  and  the  removal 

state  criminal  prosecutions  to 

deral  court.  These  amendments 

modified    take  effect  October 

1977,    by     Public    Law    No. 

i-78,    91    Stat.    319,    approved 

ly  30,  1977. 

The  Congress  in  this  Act 
sapproved  the  amendment 
"lich  had  been  proposed  to  Rule 
r,  Fed.R.Crim.P.,  to  reduce  the 
imber  of  peremptory  challenges 
jurors  available  to  each  side  in 
iminal  cases. 

The  report  of  the  Senate 
diciary  Committee  (S.Rep.  No. 
i-354)  states  that  this  proposed 
nendment  "drew  the  most 
jorous  criticism"  from  persons 
mmenting  and  testifying  with 
spect  to  the  proposals  to  amend 
e  Rules.  The  report  concluded 
at  this  Amendment  should  be 
studied  by  the  Judicial  Confer- 
ee, which  should  have  the 
nefit  of  the  comments  that  have 
en  made  on  this  rule  for  future 

(See  RULES,  page  2) 


On  May  2,  1977,  Senators 
McClellan  and  Kennedy  intro- 
duced S.  1437,  the  Federal  Crim- 
inal Code  Reform  Act  bill 
(known  as  S.  1  in  the  past  Con- 
gresses) and  additional  hearings 
were  held  on  the  new  bill  as 
previously  reported  in  The  Third 
Branch.  S.  1437  was  reported  out 
from  subcommittee  to  the  full 
Senate  Judiciary  Committee  on 
August  5,  1977.  An  identical  bill, 
H.R.  6869,  was  introduced  by 
Chairman  Rodino  and  is  pending 
in  the  House  Judiciary  Committee. 


@alletit\ 


JUDGESHIP  BILL  DELAYED 
UNTIL  FALL 

The  Omnibus  Judgeship  Bill 
which  was  passed  by  the  Senate 
May  24  and  referred  to  the 
House  Judiciary  Subcommittee 
on  Monopolies  and  Commercial 
Law  has  been  delayed  until  at 
least  the  week  of  September  12. 

There  are  three  pending  bills 
in  the  House  Judiciary  Subcom- 
mittee which  would  create  a 
varying  number  of  circuit  and 
district  judgeships.  Subcommit- 
tee Chairman  Peter  W.  Rodino 
decided  to  wait  until  after  the 
August  recess  to  report  the 
legislation  to  the  full  Judiciary 
Committee. 


The  provisions  of  S.  1437  may 
be  summarized  as  follows: 

Title  I:   Codification,  Revision 
and  Reform  of  Title  18 

Defines  the  criminal  jurisdiction 
of  the  United  States.  Declares  a 
general  rule  that  the  existence  of 
federal  jurisdiction  is  not  pre- 
emptive. Enumerates  offenses 
which  are  exceptions  to  the  rule. 
Lists  culpable  states  of  mind; 
defines  them;  and  requires  that, 
unless  otherwise  specified,  a 
culpable  state  of  mind  must  be 
shown  with  respect  to  each  ele- 
ment of  every  offense  in  this  Act. 
Specifies  the  particular  state  of 
mind  which  must  be  shown  if  an 
offense  is  described  without  desig- 
nating the  required  state  of  mind. 

Details  standards  relative  to  the 
liability  of  an  accomplice,  of  an 
organization  for  the  conduct  of  an 
organization. 

Sets  forth  criminal  offenses 
against  the  United  States.  Desig- 
nates a  category  for  each  offense 
for  purposes  of  punishment  rather 
than  prescribing  a  penalty  for  each 
crime  separately. 

Organizes  offenses  by  type 
rather  than  alphabetically.  Speci- 
fies the  types  of  offenses  as 
follows:  (1)  offenses  of  general 
applicability,  including  criminal 
attempt,  criminal  conspiracy,  and 
criminal  solicitation;  (2)  offenses 
involving  national  defense,  includ- 
ing treason  and  related  offenses, 

(See  CODE,  page  2) 
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(RULES,  from  page  1) 

guidance  if  the  rule  is  considered 
in  the  future. 

The  amendments  which  had 
been  proposed  to  Rules  6(e)  and 
41(c)  (2),  Fed.  R.  Crim.  P.,  have 
been  allowed  to  take  effect  only 
in  modified  form  as  enacted  by 
Public  Law  No.  95-78.  The 
changes  made  by  the  Congress  in 
the  proposed  amendment  to  Rule 
6(e)  limit  the  additional  govern- 
ment personnel,  aside  from  the 
attorney  for  the  government,  to 
whom  disclosure  of  matters  occur- 
ring before  the  grand  jury  may  be 
made. 

The  rule  as  approved  permits 
this  sort  of  disclosure  to  "such 
government  personnel  as  are 
deemed  necessary  by  an  attorney 
for  the  government  to  assist  an 
attorney  for  the  government  in 
the  performance  of  such 
attorney's  duty  to  enforce  Federal 
criminal  law  "  and  whose  names 
are  required  to  be  disclosed  to  the 
district  court.  It  also  expressly 
provides  that  a  knowing  violation 
of  the  secrecy  requirement  may  be 
punished  as  a  contempt  of  court. 

Rule  41(c)(2)  as  amended 
provides  for  a  telephone  search 
warrant  procedure  in  circum- 
stances where  it  is  reasonable  to 
dispense  with  the  requirement  of  a 
written  affidavit  presented  in 
person  to  a  magistrate.  The  alter- 
native telephonic  procedure  had 
been  recommended  by  the 
Supreme  Court  in  its  April,  1976, 
submission  of  proposed  amend- 
ments to  the  Congress. 

The  Senate  Judiciary  Commit- 
tee report  on  the  Act  amending 
the  Rules  states,  "The  committee 
agrees  with  the  Supreme  Court 
that  it  is  desirable  to  encourage 
Federal  law  enforcement  officers 
to  seek  search  warrants  in  situa- 
tions where  they  might  otherwise 
conduct  warrantless  searches  by 
providing  for  a  telephone  search 
warrant  procedure...."  It  is  pro- 
vided that  the  finding  of  probable 
cause  for  a  warrant  upon  oral 
testimony  and  the  contents  of 
such  a  warrant  shall  be  the  same  as 
in    the    case   of   a   warrant   upon 


affidavit. 

The  Congress  has  permitted  to 
take  effect  the  amendments 
proposed  by  the  Supreme  Court 
to  Rule  23(b)  and  (c)  as 
described  by  the  Advisory  Com- 
mittee note  (House  Document  No. 
94-464). 

These  amendments  were 
intended  to  clarify  that  the  parties 
may  stipulate  before  trial  to  the 
return  of  a  valid  verdict  by  less 
than  twelve  jurors  as  the  need 
develops  to  excuse  jurors  after  the 
trial  commences. 

Such  a  stipulation  would  make 
unnecessary  the  use  of  alternate 
jurors  during  trial  and  would 
preclude  a  mistrial  in  the  event  of 
disability  to  a  juror  after  the 
deliberations  have  begun.  The 
amendments  further  clarify  in  a 
nonjury  case  that  a  request  for 
findings  of  fact  must  be  made 
before  the  general  finding  and  that 
such  findings  of  fact  may  be  oral. 

The  Congress  in  Public  Law  No. 
95-78  accepted  the  Supreme 
Court's  proposal  to  further  define 
the  procedures  for  removal  of 
criminal  cases  from  state  to 
federal  courts.  In  lieu  of  effecting 
this  change  through  a  new 
criminal  rule,  however,  the 
Congress  amended  section  1446  of 
Title  28,  United  States  Code,  to 
accomplish  this  result.  This 
section  as  amended  requires  a 
petition  for  removal  of  a  criminal 
prosecution  to  be  filed  not  later 
than  30  days  after  the  arraignment 
in  state  court  unless  good  cause  is 
shown  to  extend  the  time  for 
filing. 

It  further  requires  such  petition 
to  include  all  grounds  for  removal 
and  provides  that  the  failure  to 
state  existing  grounds  shall 
constitute  a  waiver  thereof  unless 
good  cause  is  shown.  The  filing  of 
a  removal  petition  does  not 
prevent  the  state  court  from 
proceeding  with  the  prosecution 
except  that  a  judgment  of  convic- 
tion shall  not  be  entered  unless 
the  removal  has  been  first  denied 
by  the  federal  court. 

Section  1446  as  amended 
further  requires  the  federal  district 


courts  to  examine  remova 
petitions  "promptly"  and  to  hole 
evidentiary  hearings  thereor 
unless  "it  clearly  appears  on  the 
face  of  the  petition  and  an\ 
exhibits  annexed  thereto  that  the 
petition  for  removal  should  not  be 
granted,"  in  which  case  it: 
summary  dismissal  shall  be 
ordered. 

The  proposed  amendments  or 
which  the  Congress  has  acted  hac 
been  submitted  by  the  Supreme 
Court  in  accordance  with  U 
U.S.C.  §3771.  The  effective  date 
of  such  proposals,  normally  9C 
days  following  their  submission  tc 
the  Congress,  was  postponed  b\ 
Public  Law  No.  94-349,  90  Stat 
822,  in  order  to  allow  additiona 
time  for  the  Congress  to  pass  a  law 
modifying  the  proposed  amend 
ments,  which  has  now  occurrec 
through  the  enactment  of  Public 
Law  No.  95-78. 


IT! 


(CODE,  from  page  1) 

sabotage  and  related  offenses 
espionage  and  related  offenses 
and  atomic  energy  offenses;  (31 
offenses  involving  internationa 
affairs,  including  foreign  relation; 
crimes,  and  immigration,  naturali 
zation,  and  passport  crimes;  (4 
offenses  involving  governmen 
processes,  including  genera 
obstructions  of  governmen 
functions,  obstructions  of  lav 
enforcement,  obstructions  o 
justice,  contempt  offenses,  perjury 
and  related  offenses,  anc 
commercial  bribery  and  relatec 
offenses;  (5)  offenses  involving 
taxation  including  interna 
revenue  offenses  and  custom 
offenses;  (6)  offenses  involvini 
individual  rights,  including  civi 
rights  crimes,  privacy  crimes,  anc 
political  rights  crimes;  (7)  offense 
involving  the  person,  includim 
homicide  offenses,  assaul 
offenses,  kidnapping  and  relatec 
offenses,  highjacking  offenses,  anc 
sex  offenses;  (8)  offenses  involvini 
property,  including  arson  anc 
other     property     destructior 


DDE,  from  page  2) 

tenses,  burglary  and  other 
iminal  intrusion  offenses, 
unterfeiting  and  related 
Fenses,  commercial  bribery  and 
ated  offenses,  and  investment, 
>netary,  and  antitrust  offenses; 
d  (9)  offenses  involving  public 
Jer,  safety,  health,  and  welfare, 
eluding  organized  crime 
:enses,  drug  offenses,  explosives 
d  firearms  offenses,  riot 
enses,  public  health  offenses, 
mbling  offenses,  obscenity 
enses,  prostitution,  failure  to 
ey  an  officer,  and  violating 
ite  or  local  law  in  a  federal 
:lave. 

Includes  among  new  federal 
enses  (1)  a  series  of  crimes 
iling  with  obstruction  of  an 
ction  and  misuse  of  power  for 
itical  purposes,  (2)  consumer 
lid,  (3)  possession  of  eaves- 
ipping  devices,  (4)  possession  of 
glar's  tools,  and  (5)  conspiracy 
the  United  States  to  assassinate 
foreign  official  outside  the 
ited  States. 

Revises  other  offenses,  among 
m  (1)  contempt  (adds  invalidi- 
of  court  orders  as  a  defense), 
unlawful  discrimination 
:ludes  sex  as  unlawful  basis), 
rape  (includes  all  sexual 
aults,  modifies  evidentiary 
luirements  and  redefines 
tutory  rape),  (4)  failure  to 
•ear  or  testify  (adds  new 
enses),  (5)  riot  (narrows  appli- 
Jility),  and  (6)  marijuana 
ssession  (decriminalizes 
session  of  small  amounts  and 
uces  penalties  for  possessing 
ier  quantities). 

Repeals  provisions  defining 
tain  crimes  including  those 
itive  to  registration  of  Com- 
nists  and  communicating  with 
Jreign  country  for  the  purpose 
nfluencing  policy. 
)irects  that,  except  as  other- 
ie  specifically  provided,  a 
sndant  who  has  been  found 
ty  of  an  offense  described  in 
federal  statute  be  sentenced 
ccordance  with  this  Act. 
Authorizes  a   sentencing  court 


■a 


The  Chief  Justice  swears  in   Professor  A.   Leo   Levin  as  the  new  FJC  Director  at  the  installation 
ceremony  on  August  3  at  the  Supreme  Court.  Mrs.  Levin  participated  in  the  ceremony. 


to  (1)  order  a  presentence  study 
of  a  defendant,  either  before  or 
after  receipt  of  the  presentence 
report  and  commit  the  defendant 
to  the  custody  of  the  Bureau  of 
Prisons  pending  receipt  of  such  a 
study  or  (2)  order  a  presentence 
psychiatric  examination  of  a 
defendant. 

Specifies  factors  to  be  consid- 
ered by  a  sentencing  court,  in- 
cluding: (1)  the  nature  and  cir- 
cumstances of  the  offense  and  the 
history  and  characteristics  of  the 
defendant;  (2)  the  need  for  the 
sentence  imposed  to  deter  similar 
conduct,  protect  the  public,  or 
provide  the  defendant  needed 
training;  and  (3)  the  applicable 
sentencing  range  set  forth  in 
guidelines  promulgated  by  the 
United  States  Sentencing  Com- 
mission (established  in  Title  II  of 
this  Act). 

Authorizes  a  court  to  order  a 
person  found  guilty  of  deceptive 
practices  to  notify  interested 
persons  of  the  conviction. 
Empowers  a  court  to  order  a 
guilty  defendant  to  make  restitu- 
tion to  a  victim  of  the  offense. 

Authorizes  imposition  of  a  term 
of  probation,  unless  such  sentence 
is  specifically  prohibited,  with 
respect  to  all  but  the  most  serious 
class  of  felonies.  Lists  permissible 
terms  of  probation  for  each 
category  of  offenses.  Requires  as  a 
mandatory  condition  of  probation 
that  a  defendant  not  commit 
another  crime. 

Enumerates  discretionary 
conditions  of  probation.  Sets 
forth    provisions    relative    to    the 


running   of   a   term  of  probation 
and  revocation  of  probation. 

Authorizes  imposition  of  a  fine 
upon  any  person  found  guilty  of 
an  offense.  Sets  limits  on  the 
amount  of  a  fine  for  each  category 
of  offenses.  Prescribes  higher 
maximums  for  organization  than 
for  individual  defendants.  Permits 
as  an  alternative  maximum  fine 
twice  the  gain  derived  or  twice  the 
loss  caused  by  an  offense. 

Directs  the  court,  in  determin- 
ing the  amount  of  a  fine  and  the 
method  and  time  for  its  payment 
to  consider  the  defendant's  finan- 
cial status.  Prohibits  the  court 
from  imposing  a  term  of  imprison- 
ment as  an  alternative  to  payment 
of  a  fine.  Details  procedures  for 
the  modification  or  remission  of  a 
fine. 

Authorizes  the  imposition  of  a 
term  of  imprisonment  upon  an 
individual  found  guilty  of  an 
offense.  Specifies  maximum  terms 
for  each  category  of  offense. 
Empowers  a  court  to  designate  a 
term  of  parole  ineligibility  up  to 
nine-tenths  of  the  sentence 
imposed.  Lists  factors  to  be  con- 
sidered in  setting  or  modifying  a 
term  of  imprisonment  or  parole 
ineligibility.  Prescribes  guidelines 
relative  to  concurrent  and  con- 
secutive terms. 

Designates  which  federal 
agency  is  to  have  primary  respon- 
sibility for  detecting  and  investi- 
gating the  commission  of  each 
criminal  violation  under  this  Act. 

(See  CODE,  page  4) 


I 

... 


(CODE,  from  page  3) 

Defines  the  law  enforcement 
authority,  including  authority  to 
arrest  and  execute  process,  of 
certain  officials  and  employees  of 
the  following  departments  and 
agencies:  (1)  Federal  Bureau  of 
Investigation,  (2)  Drug  Enforce- 
ment Administration,  (3)  Depart- 
ment of  the  Treasury,  (4)  United 
States  Postal  Service,  (5)  United 
States  Marshal  Service,  (6)  United 
States  Probation  Service,  (7) 
Bureau  of  Prisons,  (8)  Immigra- 
tion and  Naturalization  Service, 
and  (9)  Department  of  the 
Interior. 

Revises  provisions  relative  to 
interception  of  communications 
for  law  enforcement  purposes. 
Permits  interception  of  communi- 
cations with  respect  to  certain 
crimes  not  presently  covered,  such 
as  criminal  solicitation  of  specified 
offenses  and  aircraft  hijacking. 
Restricts  interception  of  com- 
munications without  a  court  order 
in  emergency  situations  to 
offenses  involving  treason,  sabo- 
tage, espionage,  or  a  risk  of  death, 
rather  than  to  conspiracies 
involving  national  security  or 
organized  crime. 

Amends  provisions  regarding 
extradition.  Repeals  provisions 
relating  to  extradition  of  persons 
fleeing  the  United  States  to 
countries  under  the  control  of  the 
United  States  and  to  extradition 
of  persons  fleeing  to  the  United 
States  from  such  countries.  Pro- 
hibits extradition  of  a  person  con- 
victed  in  absentia  unless 
assurances  are  made  that  proceed- 
ings will  be  reopened  or  unless  the 
person  fled  after  having  been 
present  when  his  trial  commenced. 

Details  new  procedures  for  the 
arrest  and  detention  of  persons 
who  have  committed  extraditable 
offenses. 

States  that  extraditability  shall 
be  found  in  an  appropriate  hearing 
only  upon  proof  of  certain  facts, 
including  (1)  an  applicable  treaty 
covering  the  offense  involved  is  in 
effect,    (2)    the   pending   criminal 


charge  against  the  person  sought, 
or  the  prosecution  for  the  offense 
of  which  he  was  convicted,  was 
brought  within  any  applicable 
statute  of  limitations,  and  (3) 
probable  cause  that  the  person 
sought  and  the  person  arrested  are 
identical  and  that  the  person 
sought  has  committed  or  has  been 
convicted  of  the  alleged  offense. 
Permits  hearsay  to  be  admitted  in 
extradition  hearings.  Prescribes 
standards  and  procedures  for 
waiver  of  extradition  hearings  and 
for  appeal  of  a  judgment  issued  in 
such  a  hearing. 

Expands  the  criminal  jurisdic- 
tion of  United  States  magistrates 
to  authorize  trial  by  such  officers 
of  all  misdemeanors.  Restricts  the 
election  of  a  defendant  to  be 
tried  by  a  district  court  rather 
than  by  a  magistrate  to  misde- 
meanors punishable  by  more  than 
six  months  imprisonment. 

Permits  federal  prosecution  of 
a  juvenile  charged  with  a  federal 
felony  if  such  prosecution  is  in  the 
interest  of  justice,  even  though 
state  jurisdiction  exists  and  the 
appropriate  state  has  adequate 
juvenile  services.  Specifies  guide- 
lines for  (1)  surrender  to  state 
authorities  of  persons  age  18-21 
who  are  arrested  and  charged  with 
a  federal  offense  and  (2)  pretrial 
release  of  juveniles.  Increases  the 
time  which  a  juvenile  may  be  de- 
tained prior  to  trial. 

Authorizes,  where  it  is  in  the 
interest  of  justice,  prosecution  as 
an  adult  of  a  juvenile  under  16 
years  of  age  who  is  charged  with 

murder. 

Allows  a  victim  of  juvenile 
delinquency  to  obtain  information 
regarding  final  disposition  of  any 
action  taken  as  a  result  of  the 
incident. 

Revises  procedures  for  deter- 
mining mental  competency  to 
stand  trial.  Sets  limits  on  the  time 
a  person  deemed  incompetent 
may  be  confined.  Requires  that  a 
person  deemed  incompetent  be 
released  if,  after  appropriate  time 
limits  he  still  is  incompetent  to 
stand  trial,  has  no  prospect  of 
becoming  competent,  but  does 
not,     by     clear    and    convincing 


evidence,  pose  a  substantial  risk  tt 
others  of  serious  bodily  or  proper 
ty  damage. 

Sets  the  same  standard  fo 
hospitalization  of  person 
acquitted  by  reason  of  insanit 
and  of  mentally  ill  prisoners  du 
for  release  as  that  for  persor 
incompetent  to  stand  trial  wh 
have  no  prospect  to  attai 
capacity  to  do  so  in  the  foreset 
able  future. 

Directs  that  psychiatric  e> 
animations  required  under  thi 
Act  be  conducted  by  at  least  tw 
psychiatrists  or  clinical  psycholc 
gists.  Lists  guidelines  for  psychiai 
ric  and  hospital  reports. 

Permits,  unless  contrary  to 
plea  agreement  or  consistent  wit 
United  States  Sentencing  Commi: 
sion  policy  statements,  a  d< 
fendant  to  appeal  a  sentenc 
greater  than  the  maximur 
allowed  under  applicable  Senteni 
ing  Commission  guidelines  and  th 
Government  to  appeal  a  sentenc 
less  than  the  applicable  minimun 
Sets  forth  standards  and  pre 
cedures  for  appellate  court  reviev 
Details  special  probation  and  e: 
punction  procedures  for  fir 
offense  drug  possessors. 

Designates  as  eligible  for  paro 

any  prisoner  (1)  who  is  sentence 

to  a  term  of  six  months  or  longi 

and  (2)  who  has  served  the  ter 

of   parole   eligibility    imposed   k 

the     sentencing     court     or     & 

months,  whichever  occurs  later. 

Directs  the  United  States  Paro 

Commission  to  grant  parole  to  i 

eligible  prisoner  if,  having  regai 

for  guidelines  and  pertinent  polic 

statements  of   the   United  Stat 

Sentencing     Commission     co 

cerning  parole,  it  determines  ( 

release  at  that  time  is  consiste 

with  the  factors  that  led  to  imp 

sition  of  the  particular  sentenc 

(2)    there    is    no    undue    risk 

failure  to  conform  to  the  cone 

tions  of   parole  warranted  und 

the  circumstances,  and  (3)  releas 

in  light  of  the  prisoner's  condu 

during    incarceration,    would  n 

have  a  substantially  adverse  effe 

on  institutional  discipline. 

(See  CODE,  page 


!ODE,  from  page  4) 

Directs  the  Bureau  of  Prisons  to 
>nduct  a  complete  study  of  every 
'isoner  who  is  due  to  become 
igible  for  parole.  Entitles  a 
isoner  who  is  eligible  for  parole 
i  an  interview  in  accordance  with 
lecified  procedures. 
Sets  forth  ranges  for  terms  of 
jrole  according  to  categories  of 
fense.  Directs  the  Parole  Com- 
ission  to  set  conditions  of 
irole,  taking  into  consideration 
ly  guidelines  or  statements  of 
e  Sentencing  Commission,  the 
rcumstances  of  the  offense,  the 
story  of  the  parolee,  the  need  to 
otect  the  public  from  further 
imes  of  the  parolee,  and  the 
ed  of  the  parolee  for  education- 
medical,  and  other  services.  Re- 
lires  as  a  mandatory  condition 
at  the  parolee  not  commit 
other  crime.  Details  procedures 
r  revocation  of  parole  and 
peal  of  Parole  Commission 
cisions. 

Increases  the  number  of  crimes 
th  respect  to  which  proceeds, 
strumentalities,  and  other 
operty  may  be  forfeited, 
ascribes  forfeiture  procedures. 
Empowers  the  Attorney 
neral  to  bring  civil  actions  to 
;vent  .and  restrain  racketeering 
:enses  and  to  enjoin  a  practice 
it  constitutes  or  could  consti- 
:e  a  fraudulent  scheme  or  Con- 
ner fraud. 

Establishes  in  the  Treasury 
partment  a  Victim  Compensa- 
n  Fund  from  which  victims  of 
leral  crimes  against  the  person 
their  surviving  dependents  may 
compensated  upon  filing  a 
im  with  the  United  States 
:tim  Compensation  Board. 

Title  II:  Miscellaneous 
Amendments 


Reenacts  specified  sections  of 
i  Organized  Crime  Control  Act 
1970  and  of  the  Gun  Control 
t  of  1968  which  are  not  in- 
ded  in  Title  18  of  the  United 
ites  Code  as  recodified  by  this 


Act  as  parts  of  those  respective 
Acts.  Provides  for  punishment  of 
persons  violating  those  sections 
through  the  sentencing  provisions 
of  Title  18. 

Adds  a  new  rule  on  burdens  of 
proof  to  the  Federal  Rules  of 
Criminal  Procedure  which  sets 
forth  standards  relative  to  (1) 
proof  of  offenses,  defenses, 
affirmative  defenses,  and  jurisdic- 
tion and  (2)  presumptions  and 
prima  facie  evidence. 

Establishes  a  United  States 
Sentencing  Commission  as  an 
independent  Commission  in  the 
Judicial  Branch.  Designates  as  the 
primary  duty  of  the  Commission 
promulgation  of  (1)  guidelines 
setting  forth  ranges  of  sentences 
to  be  used  by  sentencing  courts  in 
accordance  with  the  provisions  of 
this  Act  and  (2)  general  policy 
statements  regarding  application 
of  the  guidelines  and  other  aspects 
on  sentencing.  Directs  the  Com- 
mission to  develop,  taking  into 
consideration  enumerated  factors, 
categories  of  offenses  and 
defendants  for  use  in  creating  its 
sentencing  guidelines. 

Reenacts  certain  provisions 
deleted  from  Title  18  by  this  Act 
regarding  gathering  and  disclosing 
national  defense  or  classified 
information  as  parts  of  the  Sub- 
versive Activities  Control  Act  of 
1950  and  the  Espionage  and 
Sabotage  Act  of  1954.  Retains  the 
criminal  penalties  specified  in 
those  sections  and  stipulates  that 
sections  of  Title  I  on  culpable 
states  of  mind  shall  not  apply  to 
such  provisions. 


Title  III:  General  Provisions 


States  that  any  holding  that  a 
provision  or  application  of  a 
provision  of  this  Act  is  invalid 
shall  not  affect  the  validity  of 
other  provisions  or  applications  of 
a  provision. 

Sets  as  the  effective  date  of  this 
Act  the  first  day  of  the  calendar 
month  first  beginning  24  months 
after  enactment,  with  the  excep- 


tion of  sections  establishing  the 
United  States  Sentencing  Com- 
mission which  are  to  take  effect 
upon  enactment. 


lift 


CONFERENCE  OF 

CHIEF  JUSTICES  HELD 

IN  MINNEAPOLIS 


From  July  31  through  August 
3,  the  Conference  of  Chief  Jus- 
tices held  its  annual  meeting  in 
Minneapolis. 

Chief  Justice  Robert  J.  Sheran, 
the  conference  host,  and  Attor- 
ney General  Warren  Robert 
Spannaus  welcomed  the  confer- 
ees. Chairman  of  the  conference 
this  year  was  Chief  Justice  C. 
William  O'Neill  of  Ohio. 

Chief  Justice  James  Duke 
Cameron,  (Arizona),  moderated  a 
panel  which  first  heard  a  discus- 
sion on  discipline  of  judges  and 
attorneys.  After  reviewing  histor- 
ical methods  of  discipline  and  re- 
moval from  the  bench,  Chief  Jus- 
tice Cameron  described  the  Cali- 
fornia procedures  for  removal, 
which  are  less  cumbersome  than 
impeachment,  and  recommended 
the  California  system  as  worthy  of 
emulation. 

It  was  Chief  Justice  Cameron's 
view  that  the  establishment  of  a 
body  to  receive  citizen  complaints 
concerning  intemperate  judicial 
activities  is  essential.  It  provides 
unencumbered  machinery  to 
handle  grievances  while  at  the 
same  time  assuring  the  subject  of 
the  complaint  an  opportunity  to 
make  a  substantive  appeal. 

The  second  agenda  item  was 
j  u  d  i  c  i  al-legislative  relationships. 
Chief  Justice  Frank  R.  Kenison  of 
New  Hampshire  moderated  a  four- 
member  panel  discussion.  It  was 
the  consensus  of  the  panel  that 
the   judiciary   must  be  willing  to 


a. 


provide  all  the  data  the  legislative 
branch  feels  it  needs  in  order  to 
effect  positive  changes  in  the  ju- 
dicial system.  Chief  Justice  Joe 
W.  Sanders  (Louisiana)  warned 
against  the  practice  of  issuing 
annual  reports  ladened  with  in- 
comprehensible statistics  that  do 
not  narrowly  define  the  problems 
of  the  judiciary.  Chief  Justice 
Bruce  F.  Beilfuss,  Sr.  (Wisconsin) 
noted  that  the  judicial  branch  of 
government  has  often  been 
"asleep  at  the  switch"  when  legis- 
lation crucial  to  court  operation 
is  being  generated. 

The  third  major  area  of  discus- 
sion was  on  state-federal  relation- 
ships. Chief  Justice  Edward  E. 
Pringle  (Colorado),  moderator,  ob- 
served that  state  court  systems 
must  receive  federal  help  but  that 
state  courts  should  receive  federal 
money  directly  and  independent- 
ly decide  how  to  spend  it.  Daniel 
J.  Meador,  Assistant  Attorney 
General  of  the  United  States, 
spoke  on  the  allocation  of  judicial 
business  between  state  and  federal 
courts.  Mr.  Meador's  new  office 
has  recently  begun  a  two-year  pro- 
gram to  examine  judicial  effi- 
ciency in  both  the  state  and  fed- 
eral courts.  He  called  for  removal 
of  diversity  jurisdiction  in  the  fed- 
eral courts  in  certain  cases  and 
said  that  the  state  courts  are  a  far 
better  forum  for  these  cases. 

Former  Alabama  Chief  Justice 
Howell  T.  Heflin  advocated  estab- 
lishing orientation  programs  for 
new  state  legislators  on  the  subject 
of  separation  of  powers  among  the 
three  branches  of  government.  He 
stated  that  the  programs  are  neces- 
sary because  today  there  are  fewer 
lawyers  serving  as  state  legislators 
than  in  the  past.  Kenneth  R.  Fein- 
berg,  Staff  Counsel,  U.S.  Senate 
Committee  on  the  Judiciary, 
spoke  on  the  future  of  federal 
efforts  to  aid  state  courts.  He  told 
of  the  restructuring  of  LEAA  in 
recent  months,  and  alerted  the 
conferees  to  a  forthcoming  bill  to 


be  introduced  by  Senator  Edward 
Kennedy  to  further  reorganize 
LEAA  and  to  provide  consider- 
ably more  incentive  to  states  to 
apply  federal  funds  to  state  court 
problems. 

Professor  Maurice  Rosenberg  of 
Columbia  University  School  of 
Law  spoke  on  the  implementation 
of  the  Pound  Conference  Task 
Force  recommendations.  Twenty- 
six  recommendations  resulted 
from  the  Pound  Conference,  and 
Professor  Rosenberg  singled  out 
for  discussion  those  he  felt  the 
conferees  were  best  able  to  imple- 
ment. 

Highlighting  the  conference  was 
an  address  by  U.S.  Attorney  Gen- 
eral Griffin  B.  Bell.  One  of  the 
prime  objectives  when  he  took 
office  was  a  careful  examination 
of  the  processes  of  justice  in  this 
country.  A  number  of  innovations 
will  be  attempted  in  the  years 
ahead,  including  the  commence- 
ment of  three  neighborhood 
justice  centers  this  fall— one  each 
in  St.  Louis,  Los  Angeles,  and 
Kansas  City. 

The  conference  adopted  a  reso- 
lution in  which  they  expressed 
their  willingness  to  provide  relief 
to  the  federal  court  system  by  ad- 
equately reviewing  state  court 
criminal  proceedings  to  assure  that 
federally  defined  constitutional 
rights  have  been  protected,  in- 
creasing their  participation  in  fed- 
eral question  cases  and  assuming 
all  or  part  of  the  diversity  juris- 
diction of  the  federal  courts. 


FJC  PUBLISHES 
CAMP  REPORT 

The  Center  has  concluded  its 
three-year  study  of  the  Second 
Circuit's  innovative  appellate  case 
processing  procedures  with  the 
publication  of  An  Evaluation  of 
the  Civil  Appeals  Management 
Plan:  An  Experiment  in  Judicial 
Administration. 


The  management  plan,  now 
operating  in  the  circuit,  has  two 
unique  features.  The  first  is  the 
use  of  scheduling  orders  that  the 
court  issues  in  all  civil  appeals  to 
notify  counsel  about  the  deadlines 
for  critical  events  in  the  course  of 
an  appeal.  The  appeal  may  be 
dismissed  for  failure  to  comply 
with  this  order. 

The  second  feature  of  the  plan 
is  the  use  of  preargument  con- 
ferences supervised  by  a  senior 
staff  attorney  in  a  selected 
number  of  circuit  cases.  These 
conferences  are  authorized  under 
the  Federal  Rules  of  Appellate 
Procedure,  but  this  is  the  first 
time  that  the  conference  pro- 
cedure has  been  implemented 
systematically. 

CAMP  began  in  1974  with 
initial  financial  support  from  the 
Center  to  defray  personnel  ex- 
penses and  research  support  to 
develop  the  rigorous  evaluation  o1 
the  process.  The  evaluation  was 
conducted  as  a  controlled  experi- 
ment in  which  appeals  deemed 
eligible  for  CAMP  procedures  were 
randomly  assigned,  over  a  period 
of  one  year,  to  an  experimental 
group  or  a  control  group. 

Cases  in  the  experimental  grout 
received  the  procedures  designatee 
by  the  staff  attorney,  while  case 
in  the  control  group  proceedec 
from  notice  of  filing  througl 
disposition  with  none  of  th< 
CAMP  procedures.  This  researcl 
approach  provided  the  bes 
assurance  that  the  two  group 
were  alike  in  all  respects  savi 
one:  the  CAMP  procedures.  A  se 
of  goals  was  established  ant 
measures  of  them  were  taken  ii 
each  group. 

A  total  of  302  cases  filed  in  th 
appeals  court  from  October  197' 
to  October  1975  were  processe< 
as  part  of  the  evaluation.  The  las 
of  these  cases  was  terminated  b 
the  court  in  March  1977. 

(See  CAMP,  pg.  7 


ABA    RESOLUTIONS 

AFFECTING  FEDERAL 

JUDICIARY 

During  the  ABA  Annual  Meet- 
ng  held  in  Chicago  this  month  the 
House  of  Delegates  approved  sev- 
iral  resolutions  relating  to  the 
:ederal  Judiciary.  These  resolu- 
ions  are  available  in  the  Informa- 
ion  Services  Office  at  the  Center, 
lubjects  covered  were: 

Judges:  Approved  a  resolution 
upporting  merit  selection  of  fed- 
ral  judges  and  commending  Pres- 
ent Carter  for  the  establishment 
f  the  United  States  Circuit  Judge 
lominating  Commission;  also 
^solved  to  commend  United 
tates  Senators  for  applying  this 
oncept  in  their  nominations  of 
Inited  States  district  judges. 

Magistrates:  Approved  a  resolu- 
on  "to  improve  access  to  the  fed- 
ral  courts  by  enlarging  the  civil 
id  criminal  jurisdiction  of  the 
nited  States  magistrates." 

Diversity  Jurisdiction:  Post 
oned  to  midyear  meeting  resolu- 
on  supporting  the  adoption  by 
ongress  of  legislation  which 
ould  withdraw  diversity  jurisdic- 
on  of  federal  courts  for  litiga- 
on  in  which  a  plaintiff  is  a 
tizen  of  the  state  in  which  the 
:tion  is  brought;  also  approves 
gislation  to  raise  the  jurisdic- 
onal  minimum  amount  in  di- 
Jrsity  cases  to  $25,000. 

Grand    Jury    Legislation:    Ap  - 

roved  the  endorsement  of  legisla- 
on  which  would  revise  federal 
and  jury  procedures. 

Class  Actions:  Disapproved  a 
ssolution  submitted  by  the  Na- 
onal  Conference  of  Commis- 
oners  on  Uniform  State  Laws, 
he  resolution  asked  that  the 
ouse  of  Delegates  approve  their 
niform  Class  Actions  Act. 


Customs  Court:  Approved  a  res 
olution  calling  for  an  amendment 
to  28  USC  2635  which  relates  to 
the  burden  of  proof  in  Customs 
Court  cases. 


lift 


(CAMP,  from  page  6) 


The  evaluation  of  the  plan  is 
based  on  case  information  and 
judge  and  attorney  surveys.  The 
report  concludes  that,  while 
CAMP  may  have  improved  the 
quality  of  appellate  litigation  and 
may  have  helped  expedite  the 
appellate  process,  the  magnitude 
of  these  effects  was  modest.  The 
evidence  in  each  of  the  established 
measures  of  success  pointed 
favorably  to  the  plan,  but  the 
differences  in  the  two  groups  was 
not  strong  enough  to  attribute 
cause  to  the  CAMP  procedures. 
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SENATE  PASSES  FINANCIAL 
DISCLOSURE  BILL 


The  Senate  July  28th  passed  S. 
555,  a  proposed  Public  Officials 
Integrity  Act  of  1977,  that  pro- 
vides for  appointment  of  an  inde- 
pendent temporary  special  prose- 
cutor, and  would  establish  an 
Office  of  Congressional  Legal 
Counsel,  and  an  Office  of  Govern- 
ment Ethics  in  the  Civil  Service 
Commission. 

Title  III  of  this  bill  imposes 
financial  disclosure  requirements 
inter  alia  on  each  justice,  judge,  or 
other  adjudicatory  official  of  the 
judicial  branch,  as  well  as  other 
employees  at  or  above  the 
minimum  rate  for  GS-16's. 


Such  reports  are  due  within  30 
days  of  assuming  the  position  and 
on  or  before  May  15th  of  each 
succeeding  year,  and  shall  report 
earned  income  (exclusive  of 
honoraria)  received  during  such 
calendar  year  which  exceeds  $100 
in  amount  or  value;  identity  and 
amount  of  honoraria;  the  identity 
of  each  source  of  income  (other 
than  earned  income)  which 
exceeds  $100  in  amount  or  value 
and  an  indication  of  amount 
category  (e.g.  "not  more  than 
$1,000";  "greater  than  $1,000, 
but  not  more  than  $2,500,"  etc.), 
it  falls  into;  the  identity,  descrip- 
tion and  value  of  gifts  of  transpor- 
tation, lodging,  food,  or  entertain- 
ment aggregating  $250  or  more 
provided  by  any  one  source  other 
than  a  relative  as  well  as  other 
data  concerning  gifts;  data  by 
value  category  concerning  real  and 
personal  property  owned  above 
$1,000;  data  concerning  positions 
held  and  contracts  or  agreements 
relating  to  employment;  the 
source  but  not  the  amount  of 
earned  income  (over  $1,000)  and 
gifts  (over  $100)  received  by  a 
spouse  or  minor  dependent,  and 
with  respect  to  adult  dependents 
only  gifts  of  over  $500;  and  with 
respect  to  other  items  relating  to 
spouses  and  dependents  the  re- 
quirements are  also  more  limited. 

Income  from  trusts  must  be 
included,  except  that  qualified 
blind  trusts  are  permitted  for 
persons  other  than  a  judge  or 
justice.  Such  reports  are  filed  by 
each  justice,  judge,  adjudicatory 
official,  officer,  or  employee  of 
the  judicial  branch  with  a  "super- 
visory ethics  office"  which  is 
defined  for  the  Judiciary  (and 
Presidential  nominees  for  judicial 
appointment)  as  "a  committee 
designated  by  the  Judicial  Con- 
ference of  the  United  States." 

In  addition,  each  justice  or 
judge  or  other  adjudicatory 
official  of  the  judicial  branch  shall 
file  a  copy  of  such  report  as  a 
public  document  with  the  clerk  of 
the  court  on  which  he  sits.  The 
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Committee  of  the  Judicial  Con- 
ference pursuant  to  Section 
305(a)  of  the  bill  and  each  clerk 
of  court  shall  make  such  report 
available  to  the  public  within  15 
days  after  receipt  of  such  report 
and  provide  a  copy  of  such  report 
to  any  person  upon  a  written 
request,  except  that  it  is  unlawful 
for  a  person  to  inspect  or  obtain  a 
report  for  any  unlawful  purpose, 
for  any  commercial  purpose,  for 
credit  rating  purposes,  and  for  use 
for  solicitation  of  money  under 
pain  of  a  penalty  not  to  exceed 
$5,000. 

The  Judicial  Conference  Com- 
mittee will  conduct  on  a  random 
basis  a  sufficient  number  of  audits 
to  monitor  the  accuracy  and 
completeness  of  such  reports,  and 
otherwise  supervise  the  program, 
reporting  at  least  annually  to  the 
Congress  on  the  activities  of  the 
Judicial  Conference  including 
information  on  the  effectiveness 
of  the  Judicial  Branch  system  for 
the  prevention  of  conflicts  of 
interest,  and  recommendations  for 
any  changes  in  the  law. 

The  bill  also  provides  for  an 
independent  advisory  commission, 
the  National  Advisory  Commis- 
sion on  Ethics  in  Government,  to 
be  composed  of  nine  members, 
two  of  whom  would  be  appointed 
by  the  Chief  Justice  of  the  United 
States,  who  would  conduct  a 
review  of  the  effectiveness  of  the 
Act  in  controlling  conflicts  of 
interest  in  all  branches  of  govern- 
ment. 


fin 


DISTRICT  COURT  REPORTS 
IN  FINAL  PREPARATION 

The  Federal  Judicial  Center  is 
concluding  its  district  court 
studies  project  by  publishing 
several  reports  to  appear  in  the 
coming  months. 

The  project  has  been  an  effort 
over  several  years  to  determine  the 
practices  and  procedures  of 
district  courts  that  lead  to 
particularly  speedy,  effective,  and 
efficient  disposition  of  cases. 
Reports  will  appear  summarizing 
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all  aspects  of  the  project,  focusing 
especially  on  several  specific 
topics  on  the  civil  side. 

A  comprehensive  report  will 
appear  about  September  25. 
Entitled  Case  Management  and 
Court  Management  in  U.S.  District 
Courts,  this  report  is  based  on  the 
Interim  Report  published  in  June 
1976.  It  contains  a  great  deal  of 
new  information  gathered  in 
recent  work.  Preliminary  findings 
of  the  Interim  Report  have  been 
tested  using  extensive  data  gather- 
ed from  civil  dockets  of  ten 
courts. 

Several  major  findings  of  earlier 
work  have  been  confirmed.  These 
include: 

•  The  fastest  courts  have  an 
automatic  procedure  that 
assures  for  every  civil  case 
that  each  stage  is  strictly 
monitored,  the  case  is  always 
"on  track,"  and  a  prompt 
trial  is  provided  if  needed. 

•  Court  procedures  are 
designed  to  minimize  the 
burden  each  case  places  on 
the  judge  through  the  early 
stages.  Supporting  personnel 
are  used  extensively  for 
docket  control  and  pre- 
liminary proceedings. 

•  Judges  of  the  most  efficient 
courts  visited  do  not  devote  a 
great  deal  of  time  to  settle- 
ment. They  may  raise  the 
settlement  issue  briefly  at  an 
early  stage  (or  have  a 
magistrate  do  so),  and  they 
may  conduct  extensive  settle- 
ment negotiations  in  a  few 
selected  cases  at  later  stages. 
Otherwise  they  have  little 
role. 

•  Relatively  few  written 
opinions  are  prepared  for 
publication. 

•  All  proceedings  that  do  not 
specifically  require  a  confi- 
dential atmosphere  are  held 
in  open  court. 

Study  of  the  civil  dockets  indi- 
cated that  a  great  deal  of  time  a 
typical  civil  case  is  pending  is 
unused,  suggesting  that  judicial 
case  management  could  be 
tightened    considerably    in    most 


places.  For  example,  even  in  thi 
fastest  court  the  original  com, 
plaint  was  answered  after  thirty 
eight  days  although  the  Federa 
Rules  of  Civil  Procedure  permi 
only  twenty  days  after  service. 

In  one  court  the  typical  perioi 
was  sixty-six  days,  despite  mon 
toring  by  the  court.  A  relatei 
finding  is  that  service  delays  are 
small  part  of  the  problem  of  de 
layed  answers,  though  large  servic 
delays  appear  in  a  few  cases  i 
some  courts:  in  one  court  10%  o 
pleadings  were  not  served  unt 
fifty-seven  days  or  more  after  the 
were  filed. 

In  the  discovery  area  th 
project  determined  that  discover 
often  begins  late  and  proceec 
only  sporadically  over  a  Ion 
period  of  time.  In  several  coun 
the  first  discovery  did  not  begi 
typically  until  three  or  foi 
months  after  filing. 

Often,  once  discovery  begin 
little  or  nothing  happens  over 
very  long  period  of  time.  Th 
courts  with  the  tightest  contn 
showed  much  faster  discover 
responses,  much  tighter  discover 
activity  generally,  and  yet  had  i 
least  as  large  a  volume  o 
discovery  activity  as  the  cour 
with  less  strict  controls. 

Several  interesting  findinc 
emerged  in  other  areas  as  wel 
Several  courts  have  been  visite 
recently  that  hold  court  in  sever, 
places.  Some  of  these,  howeve 
have  centralized  their  operatior 
much  more  than  other 
have:  judges  and  supportir 
personnel  live  in  only  one  or  tw 
cities,  and  serve  other  locations  b 
making  brief  trips  to  visit  then 
This  approach  appears  to  t 
especially  effective. 

The  courts  varied  widely  in  th 
ways  they  used  their  supportir 
personnel.  Some  districts  ha\ 
successfully  delegated  many  tim 
consuming  tasks  from  the  judg< 
to  magistrates.  Others  suffi 
because  magistrates'  duties  ai 
very  limited.  In  more  than  or 
instance,  courts  employ  magi 
trates   in   whom   they    have  litt 

(See  STUDY,  page  1 


EGlSINiNE 
OUTL00K 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Congressional  Action 
Bankruptcy.  H.R.  8200,  to 
tablish  a  uniform  law  on  the 
ibject  of  bankruptcies  was 
dered  reported  July  19  by  the 
ouse  Committee  on  the 
diciary. 

Committee  Actions.  The  Senate 
diciary  Committee  filed  a  report 
i  S.  1613,  to  improve  access  to 
e  federal  courts  by  enlarging 
e  civil  and  criminal  jurisdiction 

United  States  magistrates  (July 
I  Senate  Report  95-344).  The 
I  passed  the  Senate  on  July  22. 
The  House  Committee  on  Inter- 
ite  and  Foreign  Commerce  has 
jorted  out  (H.  Rep.  95-339)  for 
or  action  the  Federal  Trade 
immission  Amendments  bill 
.R.  3816)  which  provides  for 
i  bringing  of  civil  actions  by 
nsumers,  partnerships,  and 
rporations  injured  by  certain 
fair  or  deceptive  acts  or 
actices  in  state  courts  and  in 
leral  court  where  the  amount 
controversy  exceeds  $25,000  in 
i  aggregate.  It  requires  the 
Jrt,  in  class  actions  filed  under 
s  Act,  to  order  notice  to  be 
en  to  the  members  of  the  class 

(1)  publication  by  any  com- 
mications  medium,  (2)  posting 
a  location  frequented  by  class 
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iblished  monthly  by  the  Administra- 
»e  Office  of  the  U.S.  Courts  and  the 
ideral  Judicial  Center.  Inquiries  or 
anges  of  address  should  be  directed  to: 
>20  H  Street,  N.W.,  Washington,  D.C. 
1005 

Co-editors: 

ice  U.  O'Donnell,  Director,  Division  of 
ter-Judicial  Affairs  and  Information 
rvices.  Federal  Judicial  Center 

illiam  E.  Foley,  Deputy  Director, 
iministrative  Office,  U.  S.  Courts 


members,  or  (3)  individual  notice 
to  each  class  member  who  can  be 
identified  through  reasonable 
effort. 

It  authorizes  the  Commission  to 
institute  a  civil  action  against  any 
person,  partnership  or  corporation 
that  violates  a  cease  and  desist 
order  applicable  to  such  person, 
partnership  or  corporation. 

The  House  Judiciary  Subcom- 
mittee on  Courts,  Civil  Liberties 
and  the  Administration  of  Justice 
continued  oversight  hearings  on 
the  state  of  the  judiciary  and 
access  to  justice  on  July  20  and 
21. 

Additional  hearings  were  held 
on  the  Federal  Criminal  Diversion 
Act,  S.  1819,  on  July  11  and  15. 

Bills  Introduced 

H.R.  8360,  to  amend  Chapter  5 
of  Title  5,  United  States  Code 
(commonly  known  as  the  Admin- 
istrative Procedure  Act),  to  permit 
awards  of  reasonable  attorneys 
fees  and  other  expenses  for  public 
participation  in  federal  agency 
proceedings.  This  bill  was  intro- 
duced by  Congressman  Peter  W. 
Rodino  and  referred  to  the  Com- 
mittee on  the  Judiciary. 

S.  1487,  to  restore  effective 
enforcement  of  the  antitrust  laws, 
has  been  introduced  by  Senator 
Edward  Kennedy  and  referred  to 
the  Committee  on  the  Judiciary. 
Congressman  Peter  W.  Rodino  has 
introduced  a  companion  bill,  H.R. 
8359,  pending  in  the  House 
Judiciary  Committee.  The  Senate 
Subcommittee  on  Antitrust  and 
Monopolies  began  hearings  on  S. 
1847  on  July  21  and  22.  The 
legislation  would  overturn  the 
Supreme  Court  decision  in  Illinois 
Brick  Co.  v.  Illinois,  which  held 
that  only  those  parties  that  dealt 
directly  with  the  antitrust  violator 
could  recover  damages.  The  bill 
would  authorize  consumers  and 
others  further  down  the  chain  to 
recover  the  damages  they  have 
sustained. 

H.R.  8263,  to  amend  Section 
541  of  Title  28  of  the  United 
States  Code,  to  change  the  term  of 


office  and  the  manner  of  appoint- 
ment and  removal  of  U.S. 
attorneys  and  to  repeal  Section 
546  (relating  to  temporary 
appointments  to  vacancies  by  the 
courts)  of  such  title  introduced  by 
Congressman  Robert  F.  Drinan 
and  pending  in  the  House 
Judiciary  Committee. 

H.R.  8220,  by  Congressman 
George  E.  Danielson,  to  amend 
Section  1821  of  Title  28,  United 
States  Code,  relating  to  per  diem 
and  mileage  expenses  for  witnesses 
in  the  United  States  courts. 

H.R.  8253,  to  amend  Title  28 
of  the  United  States  Code  to 
change  the  procedure  for  the 
removal  of  certain  state  criminal 
cases  in  the  federal  courts,  intro- 
duced by  Congressman  James  R. 
Mann. 

All  of  the  above  bills  are  pend- 
ing in  the  Committee  on  the 
Judiciary. 

Enactments 

Public  Law  95-66  (signed  July 
11,  1977)  relates  to  the  denial  of 
1977  comparability  pay  adjust- 
ment in  the  case  of  certain 
positions.  The  public  law 
precludes  the  October  compara- 
bility adjustment  which  would 
otherwise  take  effect  with  respect 
to  justices,  judges,  commissioners 
and  bankruptcy  referees.  The  Act 
applies  only  to  the  October  1977 
comparability  adjustment  and 
does  not  affect  future  adjust- 
ments. The  rationale  is  to  prevent 
the  occurrence  of  two  pay  raises 
in  the  calendar  year. 

Black  Lung  Benefits.  S.  1538, 
proposing  reform  in  the  admin- 
istration of  the  black  lung  benefits 
program,  has  been  reported  with 
amendments  by  the  Committee  on 
Finance  (Senate  Report  95-336) 
on  July  12,  1977.  S.  1538  was 
debated  on  the  Senate  floor  on 
July  21.  However,  due  to  a  tax 
provision  in  the  bill,  a  Senate  vote 
will  be  delayed  pending  House 
action. 
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calendar 

Sept.  7-9  Advanced  Management 
Workshop  for  Supervising  U.S. 
Probation  Officers,  San 
Antonio,  TX 

Sept.  8-10  Second  Circuit  Judi- 
cial Conference,  Buck  Hill 
Falls,  PA 

Sept.  12  Ad  Hoc  Committee  on 
Bankruptcy  Legislation,  Wash- 
ington, DC 

Sept.  12-16  Orientation  Seminar 
for  U.S.  Probation  Officers, 
Washington,  DC 

Sept.    15-16   Judicial   Conference 
of  the  United  States,  Washing- 
ton, DC 
Sept.  15-16  Management  Training 

for  Supervisors,  Detroit,  Ml 
Sept.  18-21  Third  Circuit  Judicial 
Conference,  Tantiment,  PA 

WR9#nna 

ELEVATION: 

Charles  M.  Allen,  Chief  Judge, 
U.S.  District  Court,  W.D. 
Kentucky,  July  25 

NOMINATION: 

Harry  H.  MacLaughlin,  U.S.  Dis- 
trict    Judge,     D.  Minn.  Aug.  4 

CONFIRMATIONS: 

Harold  L.  Murphy,  U.S.  District 
Judge,    N.D.    Georgia,   July  28 
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T.F.    Gilroy    Daly,    U.S.    District 
Judge,   D.  Connecticut,   Aug.  5 

Earl      E.     Veron,     U.S.     District 
Judge,  W.D.  Louisiana,   Aug.  4 

APPOINTMENT: 

Russell    G.    Clark,    U.S.    District 
Judge,  W.D.  Missouri,  July  22 
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(STUDY  from  pg.  8) 

confidence,  although  the  overall 
quality  of  magistrates  is  generally 
recognized  to  be  outstanding. 

The  tasks  of  the  clerks'  offices 
vary  widely  also.  Clerks  of  court 
who  act  in  a  comprehensive  role  as 
court  administrators  seem  able  to 
strengthen  almost  every  aspect  of 
the  court  operation.  Especially 
valuable  also  is  the  effective 
system  observed  in  several  courts 
to  train  and  supervise  courtroom 
deputy  clerks  in  case  management. 

Overall,  the  sum  of  observation 
and  data  in  the  project  indicates 
that  the  benefits  from  effective 
case  management  are  great.  A 
district  whose  docket  is  intelli- 
gently supervised  and  in  which  the 
judges  do  their  work  promptly  can 
control  many  of  the  ills  widely 
thought  to  be  characteristic  of 
litigation  in  general,  even  endemic 
to  it.  Activist  judges,  using  the 
discretion  at  their  command,  are 
able  to  be  highly  effective  in  con- 
trolling delay,  litigation  cost, 
abuse,  and  the  administrative  slips 
sometimes  said  to  be  characteristic 
of  court  systems. 


Detailed  reports  are  now  in 
preparation  concerning  aspects  of 
the  civil  litigative  process.  Two  of 
these,  Judicial  Controls  and  the] 
Civil  Litigative  Process:  Discov-* 
ery,  and  Judicial  Controls  and  the 
Civil  Litigative  Process:  Motions, 
will  appear  in  the  early  fall.  Sub- 
sequent reports  will  treat  plead- 
ings, disposition  types,  and  other 
topics. 
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DEFENDER  OFFICES  EXPANDING 


July  4,  1977,  saw  the  entrance 
i  duty  of  two  new  Federal  Pub- 
:  Defenders,  R.  Jackson  Smith, 
authern  District  of  Georgia,  and 
erre  Vivoni,  District  of  Puerto 
ico,  bringing  the  total  number  of 
sderal  Public  Defender  Offices  to 
3.  Attorneys  from  these  offices, 
ong  with  the  8  Community  De- 
nder  Offices,  now  provide  repre- 
mtation  under  the  Criminal 
jstice  Act  in  35  of  the  94 
deral  district  courts.  Beginning 
ith  the  first  Federal  Defender 
ffice  in  Arizona  on  February  11, 
371,  followed  closely  by  the 
orthern  District  of  California, 
te  Federal  Defenders  have  estab- 
ihed  themselves  as  professional 
id  respected  advocates,  providing 
valuable  services,  not  only  to 
leir  clients,  but  also  to  the  courts 
id  the  bar.  In  fiscal  year  1976, 
ederal  Defenders  represented 
8,324  persons,  approximately 
3%  of  all  persons  provided  coun- 
(I  under  the  Act.  Eight  percent  of 
le  criminal  cases  which  they 
jrminated  in  that  year  went  to 
ial,  and  of  these  22.5%  resulted 
i  a  finding  of  not  guilty  or  a  judg- 
lent  of  acquittal. 

In  addition  to  providing  a  high 
uality  of  representation,  many 
•efenders  have  taken  an  active 
nd  leading  part  in  the  develop- 
lent  and  presentation  of  continu- 
ig  legal  education  programs  for 
oth  their  own  staffs  and  CJA 
ttorneys  within  their  districts  and 
ircuits.  Federal  Public  and 
(See  DEFENDERS,  page  2) 


USE  OF  MAGISTRATES  IN 

CIVIL  PRETRIAL 

PROCEEDINGS  INCREASING 

Nearly  half  the  district  courts 
now  delegate  a  substantial  and 
regular  volume  of  civil  pretrial 
work  to  their  magistrates,  while 
one-fourth  of  the  courts  assign 
pretrial  duties  and  motions 
practice  on  an  occasional  basis. 

For  the  year  ending  June  30, 
1977  magistrates  conducted 
22,787  pretrial  conferences  in  civil 
cases,  up  30  percent  from  the 
17,559  conducted  during  the  pre- 
ceding year. 

Under  the  1976  jurisdictional 
amendments  to  the  Magistrates 
Act,  magistrates  may  hear  and 
determine  nondispositive  pretrial 
motions  and  hear  and  make  rec- 
ommendations to  a  judge  on  dis- 
positive motions. 

During  the  year  just  ended  mag- 
istrates nationally  ruled  or  report- 
ed on  17,687  civil  motions  in  64 
district  courts,  up  from  9,583 
motions  in  57  courts  during  the 
preceding  year. 

While  the  use  of  magistrates  to 
handle  the  initial  and  pretrial 
stages  of  civil  litigation  has  indeed 
been  expanding  nationally  in  fur- 
therance of  the  legislative  intent, 
local  practices  and  individual 
preferences  have  produced  a 
variety  of  approaches  to  the  use  of 
magistrates. 

In  some  courts  all  pretrial  con- 
ferences and  motions  are  automat- 
ically   referred  to  the  magistrates 


by  the  clerk  of  court  under  pro- 
vision of  local  rule  or  order. 

In  other  districts  assignments 
are  made  by  individual  judges  to 
magistrates  on  a  case-by-case  basis. 
In  some  districts  the  use  of  magis- 
trates is  determined  largely  by  the 
nature  of  the  cases  filed. 

All  civil  rights  cases  and  Social 
Security  appeals,  for  example, 
may  be  referred  to  a  magistrate  by 
the  clerk  at  the  outset  of  the  liti- 
gation for  all  purposes,  including 
pretrial  conferences,  motions,  and 
evidentiary  hearings,  while  other 
types  of  litigation  may  be  referred 
selectively  by  minute  order. 

It  has  been  observed  generally 
that  pretrial  procedures,  tech- 
niques, and  approaches  of  district 
judges  vary  according  to  the  par- 
ticular needs  of  each  court,  each 
judge,  and  each  type  of  case,  al- 
though the  ultimate  objectives  of 
case  control,  complete  discovery, 
exploration  of  settlement,  trial 
preparation,  and  education  of  the 
court  remain  constant. 

Likewise,  the  attitude  of  judges 
towards  the  effective  utilization  of 
magistrates  presently  varies  from 
court  to  court  and  within  a  given 
court. 

Such  differences  give  rise  to 
variations  in  the  manner  in  which 
magistrates  are  called  upon  to  con- 
duct pretrial  proceedings  for  their 
courts.  Nevertheless,  three  identi- 
fiable types  of  approaches  to  using 
magistrates    in     civil    cases    have 

(See  MAGISTRATES,  page  2) 
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(MAGISTRATES,  from  page  1) 
emerged:   individual    case    assign- 
ment; complete  delegation  of  all 
duties;  and  complete  delegation  of 
some,  but  not  all  duties. 

In  some  courts  all  civil  cases  are 
simultaneously  assigned  to  a  judge 
and  to  a  magistrate  as  soon  as  they 
are  filed.  The  magistrate  conducts 
all  pretrial  proceedings  and  rules 
on  all,  or  most,  motions.  He  then 
files  the  pretrial  order  with  the 
judge,  who  calendars  the  case  and 
hears  any  outstanding  motions 
and  reviews  on  assignment  of  error 
any  rulings  of  the  magistrate. 
Under  this  procedure  a  judge 
would  not  normally  see  a  civil  case 
until  after  all  pretrial  proceedings 
are  complete  and  the  case  is  ready 
for  trial. 

Some  courts  have  opted  for 
another  approach,  an  extensive, 
but  selective  use  of  the  magis- 
trates. Generally  all  cases,  or  at 
least  all  cases  from  certain  judges, 
will  be  referred  to  a  magistrate  for 
a  preliminary  or  initial  conference 
a  specified  number  of  days  after 
joinder  of  issue. 

At  the  initial  conference  the 
magistrate:  (1)  takes  control  of 
the  case  for  the  judge;  (2)  con- 
ducts a  general  case  discussion 
with  the  attorneys,  including  ex- 
ploration of  settlement  possibil- 
ities; (3)  resolves  problems  relating 
to  jurisdiction,  pleadings,  and  pro- 
cedural motions;  and  (4)  sets 
schedules  and  arrangements  for 
the  exchange  of  discovery  and  for 
further  pretrial  proceedings.  The 
magistrate  will  thereafter  conduct 
such  status  conferences,  follow-up 
conferences,  or  settlement  con- 
ferences as  may  be  appropriate  in 
the  case. 

If  the  case  does  not  settle  be- 
fore the  magistrate,  the  final  pre- 
trial conference  is  scheduled  for 
those  cases  which  are  to  be  tried. 
Some  judges  also  assign  the  final 
conference  to  the  magistrate,  but 
many  judges  choose  to  conduct 
this  proceeding  personally,  since  it 
serves  to  familiarize  them  with  the 
case  they  are  about  to  try.  This  is 
a  matter  of  personal  preference 
and  appears  to  vary  even  among 
judges  within  the  same  court. 


In  one  district,  by  local  rule,  all 
civil  cases  are  referred  auto- 
matically to  a  magistrate  for  an 
initial  pretrial  conference  only, 
while  FELA  and  diversity  cases 
are  referred  for  all  pretrial 
proceedings  including  final  pre- 
trial. 

Last  March  the  Judicial  Con- 
ference's Committee  on  the 
Administration  of  the  Federal 
Magistrates  System  urged  each 
district  court  to  review  its  existing 
rules  to  ensure  that  they  comply 
fully  with  the  1976  jurisdictional 
amendments  to  the  Magistrates 
Act.  The  Committee  suggested 
consideration  of  the  following 
model  local  rule  of  court: 

"All  civil  cases  [or  specified 
categories  of  civil  cases  only]  shall 
be  assigned  by  the  clerk  of  court 
when  filed  to  a  magistrate,  who 


(DEFENDERS,  from  page  1) 
Community  Defender  personnel 
also  benefit  from  seminars  and 
continuing  educational  programs 
offered  by  the  Federal  Judicial 
Center.  During  fiscal  year  1977, 
programs  were  conducted  for 
Federal  Public  Defenders, 
Community  Defenders,  Assistant 
Defenders  and  investigative 
personnel.  Training  is  tailored  to 
the  experience  level  of  the  particu- 
lar group.  A  proposal  on  the  part 
of  a  Community  Defender  to 
establish  minimum  training 
standards  is  currently  under 
consideration  by  the  Federal 
Judicial  Center. 

At  the  request  of  the  district 
courts,  some  Defenders  have  also 
taken  on  the  task  of  administering 
the  private  attorney  panel,  to 
include,  among  other  things, 
locating  attorneys  available  for 
appointment  in  particular  cases, 
assuring  rotation  in  membership, 
and  assisting  with  the  preparation 
and  accuracy  of  attorneys' 
vouchers  prior  to  their  submission 
to  the  court.  This  support  relieves 
both  the  court  and  the  clerk's 
office  of  many  of  the  added 
burdens  imposed  by  the  operation 
of  the  Criminal  Justice  Act. 

Defenders,    having    acquired    a 
national     reputation     for     their 


shall  conduct  an  initial  pretria 
conference  [or  such  pretrial  cor 
ferences  as  are  necessary]  am 
shall  hear  and  determine  all  pre 
trial  procedural  and  discover 
motions,  in  accordance  with  rul 
2,  supra.  Where  designated  by 
judge  of  the  court,  the  magistrat 
may  conduct  additional  pretri; 
conferences  and  hear  the  motior 
and  perform  the  duties  set  forth  i 
rules  3  and  4,  supra.  In  conductin 
such  proceedings  the  magistral 
shall  conform  to  the  general  pr< 
cedural  rules  of  this  court  and  tr 
instructions  of  the  judge  to  whoi 
a  case  is  assigned." 

Copies  of  the  full  set  of  modi 
rules  and  supporting  documen 
are  available  from  the  Informatic 
Service  of  the  Federal  Judici 
Center  or  the  Magistrates  Divisic 
of  the  Administrative  Office. 


expertise  in  the  criminal  law,  a 
often  invited  to  testify 
Congressional  hearings,  take  pa 
in  national  programs,  serve  £ 
various  criminal  law  committee 
and  otherwise  provide  advice  ai 
guidance  on  improvements  in  t 
criminal  law  field. 

There  remain  only  17  distrk 

which  presently  have  no  Fedet 

Defender  Program   but  meet  t 

200     appointments     per     ye 

statutory     requirement     for    t 

establishment  of  a  single-distr 

office.  Three  of  these  districts 

currently    in    various    stages 

forming  offices  which  should  be 

operation  by  January  1978.  Ar 

for  the  first  time,  two  adjace 

districts   have   decided   to  mei 

their  number  of  appointments 

order  to  qualify  under  the  Act  a 

are  in  the  early  stages  of  establi 

ing  a  Defender  office.  The  need 

appoint     counsel     with     minir 

delay  in  order  to  comply  with 

time    provisions    of    the    Spee 

Trial  Act  and  the  courts'  desire 

reduce  the  administrative  burc 

involved  in  the  processing  of  pa 

attorney  vouchers  have  undoi 

edly  provided  some  of  the  impe 

for  the  creation  of  the  new 

fender    offices.    More    import? 

however,     is    the    desire    of 

(See  DEFENDERS,  paj 


Chief  Judge  Seitz 

CHIEF  JUDGE  SEITZ 

PRESENTS  STATE  OF 

CIRCUIT  ADDRESS 

During  the  past  year  the  Third 
Circuit  was  able  to  terminate 
almost  all  of  its  record  number  of 
ending  cases  through  assistance 
)f  senior  judges,  visiting  judges,  by 
jistrict  judges  sitting  on  circuit 
>anels,  and  in  the  district  courts 
jy  increased  use  of  magistrates. 

These  were  some  of  the  major 
hemes  which  Chief  Judge  Collins 
I  Seitz  touched  upon  in  his  State 
)f  the  Circuit  Address  as  the  Third 
Circuit's  Annual  Judicial  Confer- 
mce  opened  this  month. 

Here  is  a  summary  of  some  of 
he  other  major  topics  the  Chief 
ludge  focused  upon. 

In  the  District  of  the  Virgin 
stands,  the  Legislature  has  created 
i  Territorial  Court  which  will  be 
ible  to  handle  many  matters  pre- 
viously referred  to  the  Federal 
tourt  such  as  all  probate  cases.  As 
i  result,  this  Court  will  have  more 
ime  to  handle  federal  matters. 

Most  of  the  District  Courts  of 
he  Circuit  are  complying  with  the 
ime  requirements  of  the  Speedy 
rrial  Act  and  expect  to  be  ahead 
)f  schedule  in  meeting  the  final 
DEFENDERS,  from  page  2) 
courts  to  improve  and  ensure  the 
experience  and  competence  of  the 
federal  bar,  with  a  resultant  high 
quality  of  representation.  The 
widespread  reputation  of  the 
Federal  Defenders  as  skilled 
advocates,  combined  with  their 
availability,  dependability,  and 
service,  have  been  responsible  for 
the  continuing  interest  and  growth 
in  the  Federal  Defender  Program. 


time  requirements  of  the  Act. 
However,  in  some  instances  crimi- 
nal cases  are  being  processed  to 
the  detriment  of  civil  dispositions. 

In  some  districts  bankruptcy 
filings  are  down  after  a  long  up- 
ward trend.  The  officials  of  these 
courts  deserve  special  praise  for 
their  excellent  service  in 
processing  the  heavy  bankruptcy 
caseload  in  recent  years. 

The  court  reporter  problem  is 
still  with  us  but  the  District  of 
New  Jersey  has  provided  regula- 
tions for  the  reporters  stationed 
there.  In  addition,  the  Circuit  has 
been  working  to  regularize  the 
situation  when  a  reporter  is 
needed  on  an  emergency  basis. 

In  the  Eastern  District  of  Penn- 
sylvania they  have  experienced 
difficulties  in  making  timely  ser- 
vice of  process  because  of  delays 
in  the  Marshal's  Office.  The  Dis- 
trict has  resorted  to  alternative 
ways  of  service  and  monitoring 
the  service  given  by  the  Marshal's 
Office  which,  the  Chief  Judge 
noted,  stems  from  inadequate 
staffing  in  the  Marshal's  Office. 
The  problem  is  national  in  scope. 

While  the  district  judges  deserve 
congratulations  for  dealing  with  a 
demanding  caseload,  there  is  in- 
creasing concern  over  the  length 
of  time  certain  judges  are  holding 
cases  under  advisement.  This  prob- 
lem can  be  worked  out  at  the  dis- 
trict court  level  under  the  leader- 
ship of  the  chief  judges  of  each 
court. 

The  Court  of  Appeals  during 
the  past  year  experienced  record 
filings  of  1,737— the  largest  in  the 
history  of  the  Court.  Terminations 
were  1,606  or  131  less  than  the 
filings.  As  a  result,  the  Court  will 
increase  its  weekly  sittings  to 
thirty  weeks  and  each  active  judge 
will  be  expected  to  hear  about 
260  appeals  during  the  coming 
year— a  staggering  load. 

Chief  Judge  Seitz  said  he  was 
especially  proud  of  the  Satellite 
Library  Program  with  Satellite 
Libraries  in  Pittsburgh,  Newark 
and  Wilmington  and  "Mini- 
Satellites"  in  Wilkes-Barre  and 
Camden.  These  libraries  serve  both 
district  and  circuit  court  judges. 


Chief  Judge  Kaufman 

CHIEF    JUDGE     KAUFMAN 

ADDRESSES  SECOND  CIRCUIT 

CONFERENCE 

In  his  opening  remarks  to  the 
Judicial  Conference,  Chief  Judge 
Irving  R.  Kaufman  recommended 
the  creation  of  a  "Voluntary  Mas- 
ters' Project"  consisting  of  a  panel 
of  lawyers  who  are  capable  of 
supervising  pretrial  proceedings. 

This  group  of  lawyers  could  re- 
lieve overworked  district  judges 
and  magistrates  who  cannot  keep 
abreast  of  these  proceedings.  The 
primary  objective  of  the  Master 
would  be  to  mediate  and  settle  the 
controversy  but  if  unsuccessful,  he 
would  prepare  a  written  statement 
of  the  issues  to  be  litigated. 

Here  is  a  summary  of  some  of 
the  key  issues  which  the  Chief 
Judge  discussed. 

Our  judicial  system  cannot  long 
endure  such  a  continued  onslaught 
of  cases  without  either  reforming 
or  facing  disaster.  One  positive 
legislative  action  that  has  taken 
place  recently  is  the  preparation 
of  judicial  impact  statements. 

Merit  selection  of  circuit  judges 
and  the  decision  of  the  Adminis- 
tration to  retain  the  able  U.S. 
Attorneys  until  the  end  of  their 
terms  are  moves  for  which  the 
Carter  Administration  should  be 
commended. 

The  recommendations  of  the 
Second  Circuit's  Sentencing  Com- 
mittee calling  for  sentencing 
benchmarks  and  limited  review  of 
sentences  have  been  embodied  in 
legislation  supported  by  the  Ad- 
ministration   and    introduced    by 

(See  KAUFMAN,  page  4) 
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(KAUFMAN, 
from  page  3) 

Senators    Edward    Kennedy    and 
John  McClellan. 

The  Advisory  Committee  on 
Qualifications  has  now  turned  its 
attention  to  the  problem  of 
incompetence  among  mature 
lawyers  and  has  suggested  a 
limited  peer  review  system. 

For  the  fourth  year  in  succes- 
sion the  Court  of  Appeals  has 
terminated  more  cases  than  were 
filed  during  the  fiscal  year. 

The  District  Courts  cleared 
their  criminal  calendars  ter- 
minating more  criminal  cases  than 
were  filed. 

Moreover,  these  Courts  have 
already  implemented  the  time 
limits  set  by  the  Speedy  Trial  Act, 
fully  two  years  before  the  statu- 
tory mandate  becomes  effective. 
However,  adherence  to  the  re- 
quirements of  the  Speedy  Trial 
Act  by  these  Courts  has  seriously 
undermined  the  efforts  of  these 
Courts  to  cope  with  their  massive 
civil  dockets. 

The  Circuit  must  work  to  form- 
ulate a  reform  program  that  will 
help  to  open  the  Courts  to  the 
serious  litigant.  For  example,  ways 
must  be  found  to  limit  seemingly 
endless  discovery  and  we  will  take 
a  hard  look  at  document  dis- 
covery; it  is  critical  that  our  dis- 
covery procedures  be  restudied 
and  redesigned,  if  necessary. 

Cost  and  delay  can  be  mini- 
mized if  lawsuits  are  shaped  at  an 
early  stage.  Streamlining  litigation 
is  vital  if  we  are  to  deal  with  the 
trend  towards  large,  complex 
cases.  It  may  be  true,  as  the 
Attorney  General  has  suggested, 
that  some  controversies  are  simply 
too  massive  for  any  judicial 
resolution. 

The  Circuit  will  consider  how 
to  make  the  presentation  of  diffi- 
cult scientific  and  technical  issues 
more  satisfactory  and  less  expen- 
sive. One  possible  alternative  to 
consider  is  the  creation  of  judicial 
resource  services  which  would  be 
responsible  for  developing  and 
maintaining  technical  expertise  on 
commonly  litigated  questions. 


New 
Federal  Judicial  Center 
FTS  Phone  Numbers 
as  of  September  19,  1977 
(For  Non-FTS  callers: 
Dial  202  and  these  numbers) 
Director 
A.  Leo  Levin  633-6311 

Deputy  Director 
Joseph  L.  Ebersole  633-6321 

Division  Directors: 


Education  &  Training 

Kenneth  C.  Crawford  633-6332 

Innovations  &  Systems 
Development 

Charles  W.  Nihan  633-6361 

Inter-Judicial  Affairs 
&  Information  Services 

Alice  L.  O'Donnell  633-6347 

Research 

William  B.  Eldridge  633-6327 

General  Information  633-6011 

Cassette  Loans  633-6337 

Courtran  II  Project  Office  633-6374 

Seminar  Information  633-6332 
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HEARINGS  HELD  ON 
GRAND  JURY  BILL 

Recently,  further  hearings 
were  held  before  the  Subcom- 
mittee on  Immigration,  Citizen- 
ship and  International  Law  of  the 
House  Judiciary  Committee  on 
H.R.  94,  the  Grand  Jury  Reform 
Act  of  1977,  previously  opposed 
in  part  by  Judicial  Conference 
witnesses.  The  testimony  of 
Assistant  Attorney  General 
Civiletti  of  the  Criminal  Division, 
Department  of  Justice,  may  be 
summarized  as  follows: 

Recalcitrant  Witnesses.  While 
the  Department  agrees  that  the 
period  of  confinement  could  be 
reduced  from  up  to  eighteen 
months  to  twelve  months,  it  does 
not  believe  that  the  reduction  to 
six  months  as  provided  by  the  bill 
is  sufficient.  The  Department 
opposes  the  restriction  on  the 
contempt  power  that  would 
exempt  subsequent  refusals  to 
testify  involving  the  same  transac- 
tion. 

Witness  Immunity.  The 
Department  opposes  the  substitu- 
tion of  "transactional  immunity" 


for  "use  immunity."  It  also 
opposes  the  bill's  proposal  to; 
require  that  a  court  be  involved  in 
addition  to  the  Department  of 
Justice  in  the  decision  that  a  grant 
of  immunity  would  be  in  the 
public  interest. 

Unauthorized  Disclosure  of 
Grand     Jury     Information.     The 

Department  supports  the  concept 
of  enacting  legislation  specifically 
to  punish  the  unauthorized  dis- 
closure of  grand  jury  information, 
but  does  not  favor  the  fragmenta- 
tion of  the  offense  into  various 
separate  gradations  depending 
upon  intent. 

Excusing  Witnesses  Who  Plan  to 
Invoke  the  Fifth  Amendment.  The 
Department  opposes  excusing  a 
witness  in  advance  who  would 
invoke  the  Fifth  Amendment  on 
the  basis  that  the  witness  would 
not  know  precise  questions  to  be 
asked  in  advance,  nor  would  the 
availability  of  the  privilege  be 
certain  in  advance  of  questioning. 

Successive  Grand  Jury 
Investigations.  The  Department 
disfavors  Section  6  of  the  bill 
which  would  preclude  subsequem 
grand  jury  investigations  if  a  grand 
jury  "has  failed  to  return  ar 
indictment"  on  the  basis  that  i 
busy  grand  jury  may  not  have 
reached  the  subject  matter.  The 
Department  would  not  oppose  c 
similar  ban  following  a  "no  bill' 
vote. 

Duty  of  Prosecutor  to  Presen 
Exculpatory  Evidence.  The 
Department  opposes  a  require 
ment  that  the  prosecutor  presen 
all  exculpatory  material  at  the 
grand  jury  stage  as  contrary  to  tht 
probable  cause  determination  th< 
grand  jury  is  charged  to  make. 

Notifying  Potential  Targets  o 
Investigations.  The  Departmen 
believes  unwise  and  unnecessary 
requirement  that  all  potenti; 
targets  of  grand  jury  investigation 
be  notified  a  reasonable  tim 
before  seeking  indictment  t 
afford  them  opportunity  t 
appear  and  testify.  Reasons  fc 
the  opposition  include  assertior 
that   the    practice    would   indue 


jspects  to  flee,  and  encourage 
jstruction  of  evidence,  prepara- 
on  of  false  alibis,  or  intimidation 
F  witnesses.  The  Department 
ould  not  oppose  selective  notifi- 
ition  under  rules  established  by 
le  Department  and  is  presently 
orking  on  an  alternate  proposal 
i  allow  for  notification  and 
>pearance  in  the  exceptional 
ise. 

Special  Attorney  for  the  Grand 
iry.  The  Department  opposes  the 
■oposal  for  a  non-executive 
anch  prosecutor  as  unconstitu- 
)nal,  and  because  it  would 
bject  persons  "to  a  myriad  of 
sparate  prosecutive  standards 
ithout  control." 

Counsel  for  Witnesses  in  the 
rand      Jury      Room.     The 

epartment  opposes  witnesses 
king  counsel  into  the  grand  jury 
om,  as  a  severe  impairment  of 
e  grand  jury's  fact-finding 
nction,  as  creating  delay,  as 
ring  opportunity  for  breaches  of 
:recy,  as  well  as  for  other 
jsons. 

Notice  of  Rights  in  Grand  Jury 
bpoenas.  The  Department  does 
t  oppose  inclusion  of  notice  in 
3  subpoena  of  various  rights 
;h  as  right  to  counsel,  privilege 
ainst  self-incrimination  and  the 
bject  matter  of  the  investiga- 
m,  but  does  oppose  notifying 

2  witness  that  his  own  conduct 
under    investigation,    or    the 

itutes  violated. 

Rights  of  Grand  Jury  Witnesses. 

ie  Department  opposes 
msferring  a  grand  jury  pro- 
sding  or  quashing  a  subpoena 
cause  of  the  hardship  created  by 

3  location  of  the  proceeding  to 
2  witness  (as  opposed  to  others). 

Grand     Jury    Recording.    The 

jpartment  favors  mandatory 
:ordation  of  all  testimony  in 
and  jury  proceedings,  but 
lieves  the  bill  goes  too  far  in 
luiring  all  interchanges  when  no 
tness  is  present.  The  Depart- 
int  is  studying  the  concept  of 
i/eloping  patterned  jury  instruc- 
ns  to  control  grand  jury  pro- 
Jdings,  and  has  submitted  pro- 


posed changes  in   Rule  6(e)   pro- 
viding for  recordation. 

Further,  the  Department 
opposes  those  aspects  of  the  bill 
that  would  repeal  the  Jencks  Act, 
18  U.S.C.  §3550,  by  allowing  the 
defendant  access  to  grand  jury 
testimony.  For  a  witness  to  get  a 
copy  of  his  own  testimony,  the 
Department  would  require  the 
Government  first  be  given  a  chance 
to  show  that  such  practice  might 
impede  the  investigation  or  result 
in  injury  or  death  to  any  person  or 
property. 

Preliminary  Examination  After 
Indictment.  The  Department 
disfavors  preliminary  examina- 
tions after  indictment  is  returned  as 
a  duplicative  effort  to  test 
probable  cause. 


PRETRIAL  DIVERSION 

PROGRAM:  A  NATIONAL 

MODEL 

Pretrial  Diversion  has  been  used 
in  the  Western  District  of 
Kentucky  for  at  least  two  decades. 
However,  the  program  was  ex- 
panded and  accelerated  in  June, 
1971. 

The  judges  of  the  district 
authorized  the  chief  probation 
officer  to  participate  with  the 
United  States  Attorney  in  a  pro- 
gram to  divert  selected  offenders 
to  probation  supervision  and 
community  resources  without 
formal  court  appearances. 

In  November,  1976,  the  United 
States  Probation  Office  in  the 
Western  District  of  Kentucky 
became  a  Pretrial  Services  Agency 
under  the  provisions  of  Title  II  of 
the  Speedy  Trial  Act  of  1974. 
This  district  became  one  of  five 
additional  Pretrial  Services 
Agencies  which  will  collect  data 
along  with  the  ten  original  Pretrial 
Services   Demonstration  Districts. 

The  philosophy  of  the  Pretrial 
Diversion  Program  is  that  both  the 
community  and  the  individual 
would  benefit  from  his  diversion 
from  the  formal  criminal  process 
at  an  early  stage. 

The     United    States    Attorney 


begins  the  diversion  process  by 
referring  potential  pretrial  diver- 
sion candidates  to  the  probation 
officer.  The  referral  to  the  proba- 
tion officer  is  in  letter  form  and 
includes  the  following: 

(1)  Name,  address,  and 
birth  date  of  offender; 

(2)  Alleged  violation; 

(3)  Background  of  the 
offender  ( family, 
employment,  etc.); 

(4)  The  law  enforcement 
agency  and  name  of 
agent  assigned  to  the 
case; 

(5)  Name  of  codefendants, 
if  any; 

(6)  Recommended  length 
of  supervision,  usually 
12  months. 

The  United  States  Attorney 
also  sends  a  letter  to  the  offender 
advising  the  following: 

•  That  an  alleged  violation  has 
been  brought  to  the  atten- 
tion of  the  United  States 
Attorney; 

•  That  rather  than  being 
indicted,  the  offender  is 
being  considered  for  Pretrial 
Diversion; 

•  That  he  has  been  referred  to 
the  probation  office  to  deter- 
mine whether  or  not  he  is  a 
suitable  candidate  for  pretrial 
diversion; 

•  That  he  should  report  to  the 
probation  office  within  one 
week  from  receipt  of  the 
letter  if  he  is  interested  in 
having  his  case  diverted; 

•  The  definition  of  Pretrial 
Diversion. 

Within  approximately  two 
weeks  the  probation  officer 
completes  an  investigation  report 
and  advises  the  United  States 
Attorney  whether  or  not  the 
offender  is  suitable  for  pretrial 
diversion.  Criteria  for  selecting  the 
persons  to  be  investigated  for 
pretrial  diversion  would  include 
the  following: 

•  Any  age  group  of  offenders; 

•  Minor  type  offenses  (postal 

(See  DIVERSION,  page  6) 
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theft,  minor  marijuana  cases, 
etc.); 

•  Isolated  offenses  (not  a  series 
of  offenses,  even  if  each  in 
itself  is  small); 

•  No  prior  felony  convictions, 
nor  an  extensive  prior  record; 

•  Prospects  of  rehabilitation 
are  favorable. 

The  selection  criteria  are 
flexible  and  have  worked  well 
since  pretrial  diversion  is  an 
informal  process.  However,  if 
pretrial  diversion  becomes  a  part 
of  the  formal  court  process, 
explicit  selection  criteria  will  be 
necessary. 

When  the  report  is  favorable, 
the  United  States  Attorney  will 
notify  the  offender  to  appear  to 
execute  a  pretrial  diversion 
agreement. 

The  agreement  allows  the 
offender  a  12  month  period  of 
probation  supervision.  The 
offender  may  be  represented  by 
counsel  at  all  times. 

Upon  signing  the  agreement, 
the  offender  becomes  a  pretrial 
diversion  probationer  and  is 
supervised  by  a  probation  officer 
using  the  same  guidelines  as  for 
parolees  and  probationers.  The 
funding  of  the  Pretrial  Diversion 
Program  is  done  through  the 
regular  budget  of  the  Probation 
Office,  with  no  outside  contribu- 
tions. 

However,  community  resources 
are  utilized  when  possible.  In  the 
Louisville  area,  diverse  community 
resources  are  made  available 
througn  a  clearinghouse  for  ex- 
offenders  which  was  established 
prior  to  the  acceleration  of  the 
Pretrial  Diversion  Program  in 
1971. 

Seven  federal,  state,  county, 
and  municipal  agencies  merged 
their  employment  programs  into 
one  agency.  The  clearinghouse 
now  facilitates  the  delivery  of 
such  services  as  vocational 
counseling,  job  placement,  train- 


ing, bonding,  emergency  funding, 
medical  treatment,  and  provisional 
work  clothes. 

At  the  termination  of  super- 
vision, the  probation  officer 
completes  a  form  certifying 
completion  of  the  Pretrial  Diver- 
sion Program,  presenting  it  to  the 
United  States  Attorney. 

The  cooperation  among 
court-related  agencies  has  allowed 
many  cases  to  be  diverted  even 
prior  to  arrest.  Diverting  prosecu- 
tion prior  to  arrest  has  posed  some 
legal  problems  since  the  office  of 
the  Attorney  General  had 
requested  that  all  pretrial  diver- 
sion participants  be  fingerprinted. 
Diverting  cases  prior  to  arrest  and 
avoiding  fingerprinting  are  two 
important  beneficial  aspects  of  the 
Pretrial  Diversion  Program. 

The  Pretrial  Diversion  Program 
is  flexible  and  attempts  to  serve 
offenders  who  can  benefit  from 
such  a  program.  The  program  has 
had  a  remarkable  rate  of  success 
with  approximately  98%  of  all 
participants  successfully 
completing  it. 

Many  cases  were  resolved  with 
counseling  by  the  United  States 
Attorney  and  the  probation 
officer  after  the  investigating 
United  States  probation  officer 
had  recommended  such  a 
procedure. 
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FOCUSING  ON  LOCAL 

TRAINING 

In  the  past,  most  of  the  Federal 
Judicial  Center's  training  effort 
has  been  in  formalized  training 
programs  conducted  in  Washing- 
ton, D.C.  and  throughout  the 
nation  in  seminars  and  workshops 
These  efforts  have  been  successfu 
in  meeting  the  mandate  of  the  law 
to  train  judicial  branch  employees 
However,  the  method  itself  hat 
been  insufficient  to  meet  the 
growing  demand  for  training. 

One  of  the  answers  to  meeting 
this  demand  is  in  the  developmen 
of  local  training  programs.  Undei 
this  plan,  the  Center's  staf 
provides  materials,  equipment 
guidance,  and  expertise  to  assis 
the  court,  or  any  division  of  thi 
court,  in  developing  anc 
conducting  their  own  trainim 
program.  Local  training  is  onh 
one  way  to  enhance  the  efficiency 
and  effectiveness  of  the  court' 
operation. 

The  Center  has  long  recognize! 
the  value  and  need  for  local  trair 
ing  to  complement  and  augmen 
education  and  training  program; 
Ever  since  our  inception,  func 
have  been  designated  for  tuitio 
aid  programs.  In  addition,  th 
Center  has  maintained  a  filr, 
library  which  provides  films  o 
request.  However,  in  the  past,  th 
Center  did  not  have  a  concentra 
ed  staff  effort  to  combine  th 
activities  of  local  training  an 
make  them  easily  accessible. 

On  March  1,  1977,  a  Loo 
Training  Branch  was  establishe 
within  the  Continuing  Educatic 
and  Training  Division.  This  branc 
is  under  the  supervision  of  Jon 
W.  Sisson,  Jr.,  who  serves  as  Chie 
Assisting  Mr.  Sisson  are  Elizabe! 
C.  Brennan,  Educational  Assistan 
and  Doris  J.  Marlett,  Education 
Assistant. 

To  accomplish  their  task  j 
assisting  in  the  efforts  of  loc 
training,  several  areas  have  be< 
identified.  These  include:  trail 
ing  coordinators ,  short  ter 
courses,  technical  assistanc 
specialized  training  prograrr 
and  audio-visual  programs. 


The  training  coordinator  will 
ovide  a  local  resource  in  each 
iurt.  This  person  has  been  desig- 
ned by  his  supervisor  to 
ivelop  and  encourage  training 
r  others.  The  Center  cannot 
ain  everyone  to  assess  training 
ieds,  coordinate  training  pro- 
ams,  and  develop  formal  or 
rsonal  programs,  but  it  can 
ovide  the  expertise  to  the  train- 
g  coordinator  in  each  court.  At 
e  present  time,  one  person  has 
en  designated  in  each  pro- 
tion  office  to  serve  in  this 
pacity.  Very  shortly,  39  per- 
ns will  be  trained  to  represent 
e  clerk's  office  of  the  39 
gest  courts  in  the  U.S.  With 
e  probation  officer  and  clerk's 
fice  personnel  trained  as  train- 
3  coordinators,  it  will  be  easier 
implement  court  training  pro- 
ams. 

The  second  area  is  the  Short 
irm  In-Court  Courses.  These 
urses  will  be  conducted  in  a 
urt  on  request.  They  cover  such 
pics  as  time  management,  work 
nplification,  planning,  decision- 
3king  and  communication  skills, 
lecialized  courses  will  be 
veloped  where  needed  and  pro- 
ied  to  court  personnel  as  a 
sans  of  enhancing  the  work  pro- 
:iency.  The  instructors  for  these 
urses  can  be  provided  through 
ntract  sources,  or  through  court 
rsonnel  who  have  been  desig- 
ted  to  serve  as  instructors  for 
e  topic  presented.  Two  courses 
ve  been  presented  in  the  past. 
ie  is  entitled,  "Improving 
pervisory  Skills,"  and  the  other, 
lanagement  for  Supervisors."  A 
ird  course  is  presently  being  de- 
loped  entitled  "Court  Personnel 
jvelopment." 

A  third  area  is  Technical 
assistance.  Representatives  of  the 
ducation  and  Training  Division 
an  on  request  visit  local  courts  to 
ssess  training  needs,  develop  a 
aining  calendar,  or  conduct 
)ecific  training  programs.  In 
Edition,  teams  of  persons  who 
'e  knowledgeable  in  a  given  area 
'ill  be  developed  to  present 
iformal  training  programs  in 
reas  where  expertise  is  needed. 


This  program  was  initiated  in  the 
bankruptcy  staff  training  area 
but  will  eventually  be  expanded  to 
any  area  of  the  court. 

Another  area  which  will 
eventually  find  full  implementa- 
tion in  the  Local  Training  Branch 
is  the  area  of  self  study  programs. 
Not  all  training  will  be 
accomplished  in  group  situations. 
The  Local  Training  Branch  will 
encourage  tuition  aid  where  this 
form  of  training  would  be  most 
helpful.  In  addition,  the 
correspondence  study  and  other 
methods  of  self  training  will  be 
made  available  from  the  Center. 

A  final  area  being  developed 
relates  to  audio-visual  programs. 
The  Center  will  provide  a  wide 
variety  of  services  to  assist  the 
local  training  efforts  through  the 


loan  of  films,  video  cassettes, 
audio-cassettes,  and  the  purchase 
of  training  equipment  for  court 
use. 

Recently,  the  Center  purchased 
five  video  cameras,  recorders,  and 
tape  players  to  enhance  the  train- 
ing effort  of  five  courts.  When  the 
equipment  was  placed  in  the 
court,  a  one-week  training  pro- 
gram was  conducted  to  assist 
court  personnel  in  learning  how  to 
operate  video  cassettes.  There  are 
now  over  3,000  cassettes  available 
to  help  persons  in  their  self- 
development  study.  An  Educa- 
tional Media  Catalogue  has  been 
prepared  by  the  Center  to  list  all 
films,  video  cassettes,  and  audio- 
cassettes  which  are  available  for 
loan.  Copies  of  this  catalogue  will 
soon  be  available. 


NEW  PATENT  OFFICE  RULES  MAY  AID 

PATENT  LITIGATION 

INTERVIEW  WITH  CHIEF  JUDGE  HOWARD  T.  MARKEY, 

COURT  OF  CUSTOMS  AND  PATENT  APPEALS 

There  are  new  Rules  in  the 
Patent  Office.  Might  they  aid  the 
courts  in  patent  litigation? 

The  particular  rule  of  interest  is 
amended    Rule    175    (37   C.F.R. 


§1.175)  (see  42  Fed.  Reg.  5588 
(1977),  which  enables  a  patent 
owner  to  submit  his  patent  for 
reexamination  in  the  light  of  prior 
art  which  has  come  to  light,  or 
whose  relevance  has  come  to 
light,  after  his  patent  was  issued. 
Upon  reexamination,  the  patent 
may  be  rendered  useless,  affirmed 
with  the  same  claims,  or  reissued 
with  amended  claims. 

To  what  court  problems  does 
that  new  Rule  relate? 

First,  in  many  patent  suits,  the 
alleged  infringer  cites  a  number  of 
prior  art  patents,  publications,  or 
publicly  used  devices,  which  had 
apparently  not  been  considered 
by  the  Patent  and  Trademark 
Office  (PTO)  before  it  issued  the 
patent  sued  upon.  That  forces  the 
court,  as  some  judges  have  said,  to 
become  "super  examiners"  with 
respect  to  the  newly  cited 
material.  Courts  have  been  forced 
to    consider    that    material    "de 


novo,"    without    the   benefit  of 
prior     consideration     by    expert 
examiners  in  the  PTO.  Now  it  will 
be  possible  to  insure  that  all  prior 
art    presented    to   the   court   has 
been  first  considered  by  the  PTO. 
Second,     in    some    cases    the 
inventor   had   made  a  patentable 
invention,   which   deserved   some 
protection,      but      courts     were 
forced  to  narrowly  interpret  his 
claims    or    declare    them    invalid 
because  they  were  broad  enough 
to  encompass  the  newly  cited  art. 
Now  his  claims  can  be  amended  in 
the  PTO  and  it  will  be  necessary 
less  often  for  courts  to  apply  the 
judicial  doctrines  of  "equivalents" 
and  "reverse  equivalents"  to  hold 
or     release    an     infringer    whose 
device    did    or    did    not    in    fact 
appropriate  the  invention. 

Third,  many  patent  cases 
involve  an  inordinate  amount  of 
pre-trial  skirmishing,  with  many 
demands  for  rulings  on  discovery 
questions.  The  skirmishes  relating 
to  prior  art  can  be  conducted  in 
the  PTO. 

(See  PATENT,  page  8) 
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What  will  be  the  mechanics  in 
court? 

When  the  alleged  infringer  has 
cited  new  art,  I  suppose  the  patent 
owner  will  move  for  a  stay, 
announcing  his  filing  for  reexami- 
nation in  the  PTO.  The  alleged 
infringer  might  object.  In  any 
case,  the  court  may  grant  a  stay.  I 
will  be  surprised  if  some  courts 
don't  eventually  order  reexamina- 
tion, sua  sponte.  When  reexami- 
nation is  complete,  and  if  the 
patent  owner  still  has  an  effective 
patent,  with  claims  he  thinks  in- 
fringed, he  will  move  to  lift  the 
stay. 

What  do  you  see  as  the  main 
advantages  in  this? 

Primarily,      a      reduction      in 
number      of      patent      suits 
prosecuted.     In     those    cases    in 
which    reexamination    results    in 
effective  invalidity,  the  suit  will 
no  doubt  be  dismissed.  When  new 
or      amended      claims      are 
substituted,  the  accused  product 
may    clearly    not    infringe    those 
claims,  and  again  there  should  be 
a  dismissal.  Where  reexamination 
was  thorough   and   the   resulting 
claims  are   clearly  infringed,  the 
alleged  infringer  may  look  more 
favorably      toward      settlement 
possibilities,     though     he     is    of 
course  entitled  to  his  day  in  court 
if  he  still   thinks  the  examiners 
were  wrong,  or  if  he  has  equitable 
defenses  or  counterclaims  (which 
are    not    involved    in    reexamina- 
tion). Certainly  reexamination  will 
not  bind  the  courts,  though  some 
will  give  weight  to  its  result  on  the 
issues   resolved  in  reexamination. 
Next,  a  reduction  in  complexity 
and   length  of  trial.  The  presum- 
ably thorough  record  on  reexami- 
nation, involving  novelty,  utility 
and  obviousness  in  view  of  all  the 
art,  will  doubtless  be  entered  in 
evidence.    The    opportunity    to 
challenge  that  record  must  remain 
open,  but  such  challenges,  when 
they    do    occur,    can    be  sharply 
focused.  Limitation  of  issues,  de- 
fenses   and    evidence    should    be 
more   easily   achieved   in  pre-trial 
conferences  occurring  after  reex- 
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amination. 

Last,  but  not  least,  costs  will  be 
reduced  for  all  concerned.  It  is 
much  cheaper  and  normally 
quicker,  for  both  parties  to  let  the 
examiner  reexamine  than  to  force 
the  court  to  examine.  It  will 
obviously  save  judicial  time  and 
effort  in  patent  cases. 

Is  this  procedure  mandatory 
upon  the  court  or  the  parties? 

No.    It   is  only  a   Rule  in  the 
PTO.     Either     party     may     feel 
"safer"  in  submitting  the  patent 
as  is  to  the  court,  and  may  refrain 
from      or     resist     a     stay     for 
reexamination.  The  main  value  in 
this  interview  is  to  alert  the  dis- 
trict judges  to  the  availability  of 
the  mechanism.  I   can  visualize  a 
court  asking  the  patent  owner  if 
he   intends   to  obtain  reexamina- 
tion, and  asking  if  not,  why  not?  I 
foresee  very  few  of  our  overloaded 
courts  denying  the  motion  to  stay. 
Not    many    patent    owners    will 
undergo  the  expense  of  litigation 
when  they  could  either  end  it  or 
improve  their  position  by  a  rela- 
tively inexpensive  PTO  procedure. 
Similarly,    few   alleged    infringers 
will  insist  on  the  more  expensive 
lawsuit,  though  some  may  fear  im- 
provement in  the  patent  owner's 
case  and  try  to  hold  back  on  citing 
new  art.  Doubtless  there  will  be 
maneuvering   on   both   sides,   but 
I'm    certain    the    courts    will    act 
appropriately  in  the  circumstances 
of  each  case. 

What,  if  any,  is  the  effect  of 
the  Speedy  Trial  Act  on  this 
procedure? 

Where  the  Speedy  Trial  Act  has 
severely  limited,  or  virtually  pre- 
cluded, civil  actions,  the  use  of 
this  procedure  will  be  encouraged. 
An  excuse  for  avoiding  reexamina- 
tion may  dissolve  in  the  face  of  a 
four  year  wait  for  trial.  In  such 
cases,  it  seems  even  more  advisable 
to  say,  "Let's  see  what  the  PTO 
has  to  say  about  this  new  art  and 
these  claims." 

Could  the  trial  and 
reexamination  be  run 
concurrently? 

Yes,  but  that  would  defeat  the 
purpose    of    the    procedure    and 


deny  its  benefits  to  all  concerned 
A  motion  for  preliminary 
injunction  alleging  irreparabli 
harm,  may  have  to  be  heard, 
cannot  foresee  a  court  proceedini 
with  trial  on  the  merits  of  thi 
patent  as  originally  issued,  only  t< 
be  confronted  in  mid-trial  witl 
the  reexamined  patent  am 
possibly  new  claims. 

How       long       might      thi 
reexamination  take? 

Hard  to  guess.  The  application 

like   all   reissue  applications,  wil 

have    priority    in   the   PTO.   Th 

patent   owner   can    appeal,  witl 

priority,  to  the  Board  of  Appeal 

in  the  PTO.   From  there  he  cai 

appeal    to  this  court  or  to  th 

District    Court    here.    Under   ou 

Rules,    we    can    and   would   giv 

priority  to  such  an  appeal.  We  cu 

rently  average  eight  months  fro 

appeal    to    decision,    with    mar 

cases  of  lesser  technological  cor 

plexity  requiring  a  much  short' 

interval.   Overall,  I'd  estimate  < 

average    of    about    a   year,   wi" 

vigorous    prosecution    by    tl< 

patent  owner.  In  view  of  crowde 

court  dockets,  particularly  in  i 

dustrial  areas  where  most  pate 

suits  originate,  and  in  view  of  e 

tended    pre-trial    time    in    pate 

suits,  I  don't  believe  the  delay  I 

reexamination  will  be  of  much  i 

fluence,  except  in  a  long-pendii 

case  ready  for  trial  after  volun 

nous  discovery.   Presumably,  ti 

time  consumed  by  the  stay  1 

not  count  against  the  court's  $1 

tistical  picture. 

Anything  else  to  report  on  tl 
reexamination  Rule? 

Well  I  should  have  said  at  tl 
outset  that  the  Rule  was  creati 
to  improve  the  quality  of  paten 
by  getting  all  prior  art  before  tl 
PTO.  In  this  sense,  it  responds 
proposals  for  legislative  impositk 
of  reexamination.  The  importa 
thing  for  us  is  its  potential  f 
easing  some  of  the  burden  on  t 
courts.  It  will  not  remove  t 
burden,  certainly.  Courts  will  s1 
have  to  determine  whether  t 
PTO  was  wrong  twice,  when  si 
continues  after  reexaminati* 
and  will  have  to  consider  the  us 


quitable  matters.  But  the  Rule 
lould  help  precisely  in  the  ob- 
iousness  and  technological  areas 
/hich  have  increased  the  burden 
nd  generated  complaints  of 
idges. 

I  should  also  have  said  the  pro- 
»dure  is  brand  new.  Few  reexami- 
ation  requests  have  been  filed, 
lence  what  I've  said  is  prognosti- 
ation,  but  if  it  serves  to  alert  the 
istrict  courts  to  a  possible  time 
iver,  even  prognostication  may 
e  justified. 


PLEA  BARGAINING 
STUDY  RELEASED 

A  major  study  of  "Plea  Bargain- 
ig  in  the  United  States"  commis- 
ioned  by  the  Department  of 
ustice  was  recently  released. 

The  311 -page  study  was  con- 
lucted  by  the  Institute  of 
Iriminal  Law  and  Procedure  of 
he  Georgetown  University  Law 
tenter. 

The  study  said  that  the  issue  of 
lea  bargaining  occupies  a  central 
osition  among  those  concerned 
/ith  the  operation  of  the  criminal 
jstice  system.  In  addition,  there 
ppears  to  be  some  uncertainty 
nd  confusion  both  inside  the 
riminal  justice  system  and  with 
he  public  as  to  the  nature,  scope, 
urpose,  and  value  of  plea  bargain- 
ig  as  a  form  of  case  resolution  in 
>ur  system.  Moreover,  existing 
ttitudes  toward  plea  bargaining 
ange  from  total  endorsement  to 
omplete  rejection. 

Over  the  last  decade  the  contro- 
ersy  over  plea  bargaining  has 
ecome  intensive  and  there  has 
een  a  great  proliferation  of  litera- 
Lire  on  the  subject. 

The  report  states  that  the 
irimary  rationale  for  plea  bar- 
aining  is  administrative  efficiency 
o  control  the  calendar  and  that 
nany  judges  as  well  as  prosecutors 
elieve  that  a  substantial  decrease 
i  pleas  would  create  chaos  in  the 
ystem  of  justice. 

Proponents  of  plea  bargaining 
>elieve  in  the  legitimization  of 
'lea  bargaining  through  existing 
tructures  and  judicial  oversight, 
hey   assume   that  under  no  cir- 
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cumstance  can  there  be  a  rigid 
prohibition  of  plea  bargaining  in 
the  real  world. 

Those  opposed  believe  it  to  be 
undesirable,  illegal,  and  unreason- 
able; that  its  existence  and  accom- 
panying  pressures  will  cause 
laxness  in  observing  Constitutional 
requirements. 

Here  are  some  of  the  major 
points  which  the  study  made: 

•  Data  available  from  20  states 
indicate  that  rural  prosecutors  use 
plea  bargaining  more  readily  than 
prosecutors  in  larger  jurisdictions. 

•  Two  types  of  plea  bargaining 
were  discovered:  explicit  and 
implicit.  However,  at  the  felony 
level  most  bargaining  is  explicit. 

•  Few  jurisdictions  were  found 
where  a  systematic  and  rigorous 
procedure  had  been  established  to 
control  the  discretion  exercised  by 
assistant  prosecutors. 

•  Most  prosecutors  consider  the 
strength  of  a  case  an  important 
factor  prior  to  making  a  decision. 
However,  two  other  factors— the 
offense  and  the  prior  record  of  the 
offender— are  taken  into  con- 
sideration. 

•  Some  prosecutors  and  defense 
attorneys  believe  the  plea  negotia- 
tion process  is  superior  to  a  trial  in 
determining  the  factual  truth  of  a 
case. 

•  A  factually  guilty  defendant 
may  be  legally  innocent  because  a 
weak  case  may  be  difficult  to 
prove  at  trial.  Bargaining  permits 
"half  a  loaf"  where  trial  outcome 
is  in  doubt.  Historically,  plea  bar- 
gaining was  referred  to  as  "com- 
promising" or  "settling"  criminal 
cases.  Scholars  have  criticized  the 
"half  a  loaf"  philosophy  as  con- 
tradicting the  prosecutor's  duty 
to  see  that  justice  is  done. 

•  It  is  clear  that  the  strength  of 
certain  evidence  may  be  colored 
by  prosecutorial  knowledge  or 
perception  of  the  defendant  or 
victim's  character. 

Despite  these  limitations,  the 
evidence  suggests  that  strong 
policy  can  have  a  profound  impact 
on  the  system.  Certain  functions, 
primarily  charging,  are  controlled 
solely  by  the  prosecutor.  Strong 
screening  procedures,  in  conjunc- 


tion with  the  charging  powers,  can 
reduce  the  possibility  of  factually 
and  legally  innocent  defendants 
being  convicted  through  plea  bar- 
gaining. Strong  screening  can 
eliminate  weak  cases  and  increase 
the  number  of  trials  as  well  as 
change  sentencing  patterns  which 
may  involve  primarily  strong  and 
serious  cases. 

The  study  urged  an  end  to 
secrecy  in  plea  bargaining:  "The 
game  is  played  in  secret",  a  factor 
encouraging  the  informal  relation- 
ships endemic  throughout  the 
system.  We  must  ask  whether  this 
so  distorts  the  adversary  system  as 
to  render  counsel  ineffective. 

Concerning  the  participation  of 
the  judge  in  the  plea  bargaining 
process,  the  study  reported, 
"those  advocating  a  direct  judicial 
role  suggest  that  only  through 
active  judicial  participation  can  a 
sufficient  amount  of  predictability 
in  the  sentence  be  insured.  Some 
believe  that  such  participation 
may  expedite  the  process.  Con- 
trary to  those  objecting,  some 
believe  that  only  through  involve- 
ment can  a  judge  effectively  over- 
see plea  bargaining. 

However,  the  role  of  the  judge 
in  plea  bargaining  varies  substan- 
tially depending  on  whether  the 
proceeding  is  held  in  a  state  or  a 
federal  court.  In  Dade  County, 
Florida  the  Center  for  Studies  in 
Criminal  Justice  of  the  University 
of  Chicago  Law  School  is  testing  a 
pretrial  process  that  calls  for  a 
state  judge  to  preside  over  a 
formal  conference  that  includes 
the  prosecutor,  defense  counsel 
and,  on  a  voluntary  basis,  the  de- 
fendant, the  victim  and  the 
arresting  officer.  (See  Letting 
Light  Into  Plea  Bargaining  by 
Wayne  A.  Kerstetter  in  the  Sum- 
mer 1977  issue  of  the  Judges' 
Journal. ) 

This  judicial  participation  is  ex- 
pressly rejected  by  the  ABA's 
Minimum  Standards  for  Criminal 
Justice  Relating  to  Pleas  of  Guilty 
which  were  adopted  in  1968  by 
the  ABA  House  of  Delegates. 

In  federal  court.  Rule  11(e)(1) 

specifically  forbids  federal  judges 

(see  STUDY,  page  10) 
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(STUDY,  from  page  9) 

from  participating  in  any  dis- 
cussion of  either  a  nolo  con- 
tendere or  guilty  plea.  Writing  in 
The  Practical  Lawyer  (Vol.  22, 
number  6),  Judge  Walter  E. 
Hoffman  (E.D.  Va.)  outlined  in 
detail  the  effects  of  the  Amend- 
ments to  Rule  11  of  the  Federal 
Rules  of  Criminal  Procedure 
which  were  adopted  by  Congress 
in  1975. 

Judge  Hoffman  wrote,  "Attor- 
neys and  judges  are  confronted 
with  a  'new  ball  game'  in  the 
federal  system.  While  plea  bargain- 
ing has  been  a  common  practice  in 
most  state  courts,  it  is  now  being 
brought  into  the  open  in  the 
federal  courts,  where  it  will  be 
carefully  scrutinized  by  the  media 
and  the  public  in  general." 

aqceojjc 
calendar 

Sept.  26-Oct.  1  Seminar  for  New- 
ly   Appointed    District  Judges, 
Washington,  DC 
Sept.     27-30  Advanced    Seminar 
for   U.S.    Magistrates,   Chicago, 
IL 
Sept.    28   Report   Writing    Work- 
shop, Newark,  NJ 
Oct.    3-8  Seminar    for    Newly 
Appointed    Bankruptcy     Ref- 
erees, Washington,    DC 
Oct.    6-7  Conference    of    Metro- 
politan Chief  Judges,  Brownsville, 

TX 

Oct.  6-7  Employee  Management 
Workshop,  Portland,  OR 

Oct.  11-13  Workshop  for  Proba- 
tion Clerks,  Sacramento,  CA 
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Oct.  14  Time  Management  Work- 
shop, San  Diego,  CA 

Oct.  17-20  Management  Training 
for  Supervisors,  Albuquerque, 
NM 

Oct.  17-21  Advanced  Seminar  for 
Probation  Officers,  Tucson,  AZ 

Oct.  25-28  Management  Training 
for  Supervisors,  Las  Vegas,  NV 

Oct.  26  Report  Writing  Workshop, 
Newark,  NJ 

Oct  31-Nov.  4  4  Orientation 
Seminar  for  Magistrates,  Wash- 
ington, DC 

p€RS#nna 

APPOINTMENTS: 

Earl  Ernest  Veron,  U.S.  District 
Judge  for  the  Western  District 
of  Louisiana,  Aug.  12 

Edward  L.  Filippine,  U.S.  District 
Judge  for  the  Eastern  District 
of  Missouri,  Aug.  26 

Proctor  R.  Hug,  Jr.,  U.S.  Circuit 
Judge  for  the  Ninth  Circuit 
Court  of  Appeals,  Sept.  16 

ELEVATION: 

William  C.  Stuart,  Chief  Judge  for 
the  U.S.  District  Court  for  the 
Southern  District  of  Iowa,  Aug. 
15 

NOMINATIONS: 

Eugene  H.  Nickerson,  U.S.  District 

Judge  for  the   Eastern   District 

of  New  York,  Aug.  15 
Alvin  B.  Rubin,  U.S.  Circuit  Judge 

for  the   Fifth  Circuit  Court  of 

Appeals,  Aug.  15 
Charles    P.    Sifton,    U.S.    District 

Judge  for  the   Eastern   District 

of  New  York,  Aug.  15 


Edward  H.  Johnstone,  U.S.  Dis- 
trict Judge  for  the  Western  Dis- 
trict of  Kentucky,  Aug.  22 

Gilbert  S.  Merritt,  U.S.  Circuit 
Judge  for  the  Sixth  Circuit 
Court  of  Appeals,  Aug.  22 

Thomas  Tang,  U.S.  Circuit  Judge 
for  the  Ninth  Circuit  Court  of 
Appeals,  Aug.  29 

DEATH: 

Thomas  J.  Clary,  U.S.  District 
Judge  for  the  Eastern  District 
of    Pennsylvania,    Aug.    1 
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JUDICIAL   CONFERENCE   HOLDS 
FALL  MEETING 


The  Judicial  Conference  of  the 
J.S.  held  its  fall  meeting  last  month 
it  the  Supreme  Courtand  following 
he  meeting  announced  that  it  had 
igain  urged  the  Congress  to 
lomplete  action  on  the  bill  to  create 
idditional  judgeships  for  the 
ederal  judicial  system. 

The  Conference  also  reaffirmed 
ts  support  for  legislation  which 
vould  either  abolish  or  limit 
liversity  jurisdiction  since  state 
:ourts  are  fully  capable  of  handling 
hese  cases. 

Here  is  a  summary  of  some  of  the 
ither  actions  taken  by  the  Judicial 
Conference: 

•  Approved,  in  principle, 
egislation  to  authorize  and 
egularize  use  of  interpreters  in 
ederal    district    courts    including 

\NGLO-AMERICAN       TEAM 

/ISITS    FEDERAL   JUDICIAL 

CENTER 

For  the  fifth  year  an  exchange 
/isit  was  made  to  this  country  by  a 
jroup  of  high  ranking  British 
urists,  solicitors,  and  barristers. 

Judicial  members  in  the  group 
A/ere  the  Rt.  Honorable  Lord 
Jiplock,  Lord  of  Appeal  in  Ordinary; 
:he  Rt.  Honorable  Lord  Justice 
Scarman,  Lord  Justice  of  Appeal; 
Honorable  Mr.  Justice  Eveleigh, 
Judge  of  the  High  Court  of  Justice, 
Queen's  Bench  Division;  and 
Honorable  Mr.  Justice  Griffiths, 
Judge  of  the  High  Court  of  Justice, 
Queen's  Bench  Division.  Also 
ncluded  in  the  team  were  the 
3ermanent  Secretary  of  the  Lord 
Chancellor's  Office,  the  Registrar  in 
he  Master  of  the  Crown  Office,  and 
he  Chairman  of  the  Senate  of  the 
nns  of  Court  and  the  Bar. 

See  VISIT  page  2 


provisions     for     qualifying     court 
interpreters; 

•  Recommended  amendments 
to  the  Speedy  Trial  Act  of  1 974  to 
increase  the  time  limits; 

•  Directed  that  qualification 
standards  to  be  followed  by  federal 
courts  in  selecting  and  appointing 
federal  magistrates  be  put  in  final 
form  for  action  by  the  Judicial 
Conference  at  its  next  session. 
Among  the  requirements  which  the 
Conference  is  considering  are  ten 
years  experience  as  a  member  of 
the  bar,  strong  evidence  of  good 
moral  character,  physical  fitness 
and  evidence  of  competency  to 
perform  the  duties  of  a  federal 
magistrate; 

•  Received  a  report  from  the 
Director     of     the     Administrative 

See  CONFERENCE  page3 


THE  TAX  REDUCTION  AND 

SIMPLIFICATION      ACT     OF 

1977 

Public  Law  95-30,  signed  into 
law  on  May  23,  1977,  contains 
numerous  features  other  than 
changes  in  the  standard  deduction 
already  explained  in  Administrative 
Office  circulars. 

One  feature  [Sec.  301(a)]  ex- 
tends through  the  tax  year  of  1 976, 
the  former  sick  pay  exclusion,  thus 
allowing  those  eligible  to  make 
such  claim  through  amendment  to 
their  1976  returns. 

Title  V  of  the  same  Act  amends 
§459  of  the  Social  Security  Act  as 
amended  by  P.L  93-647  (42  U.S.C. 
§659)  to  spell  out  in  some  detail, 
procedures  for  the  service  on 
government  agencies  of  legal 
process  (state  garnishment) 
brought    for    the    enforcement 

See  TAX  page  2 
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FJC   Deputy   Director  Joseph   L.    Ebersole  (center)  visiting  with  Honorable  Mr.  Justice 
Eveleigh  (left)  and  the  Rt.  Honorable  Lord  Diplock,  Lord  of  Appeal    in  Ordinary. 


JUDICIAL    CONFERENCE 
HONORS  JUDGE  HOFFMAN 


Judge  Walter  E.  Hoffman,  former  FJC 
Director,  receiving  Judicial  Conference 
Resolution  and  handshake  from  The  Chief 
Justice. 

A  framed  resolution  of 
appreciation  was  presented  to 
Judge  Walter  E.  Hoffman  (E.D.Va.) 
by  the  Chief  Justice,  on  behalf  of 
the  Judicial  Conference,  at  the 
Supreme  Court  on  September  29th. 

Judge  Hoffman  was  the  third 
Director  of  the  Federal  Judicial 
Center  and  resigned  from  this 
position  last  July  after  having 
reached  the  statutory  retirement 
age.  Previous  Directors  were  Mr. 
Justice  Tom  C.  Clark  and  Judge 
Alfred  P.  Murrah  of  the  Tenth 
Circuit. 

The  resolution  reads  in  part: 
"Judge  Hoffman  brought  to  the 
Center  a  wealth  of  experience  as  a 
federal  trial  judge  and  a  knowledge 
of  the  work  of  the  Center  through 
many  years  of  participation  in  its 
efforts  to  improve  judicial 
administration.  At  the  time  of  his 
selection  as  Director,  he  had  served 
more  than  20  years  as  a  judge  of  the 
Eastern  District  of  Virginia  and  for 
almost  twelve  years  as  its  Chief 
Judge." 


TAX  from  page  1 

against  a  Government  employee  of 
such  individual's  obligation  to 
provide  child  support  or  make 
alimony  payments.  Such  legal 
process  will  be  sent  by  certified  or 
registered  mail,  return  receipt 
requested,  or  by  personal  service, 
upon  the  appropriate  agent 
designated  for  receipt  of  such 
service    of    process    pursuant    to 


regulations  to  be  promulgated 
under  §461 .  Such  process  shall  be 
accompanied  by  sufficient  data  to 
permit  prompt  identification  of  the 
individual  and  the  monies 
"involved." 

Regulations  promulgated  by  each 
branch  of  government  (in  the  case 
of  the  Judicial  Branch,  by  the  Chief 
Justice  of  the  United  States  or  his 
designee)  relating  to  such  state 
garnishment  proceedings  will 
identify  the  name,  position,  address 
and  telephone  number  of  the  agent 
or  agents  who  have  been 
designated  for  service  of  process, 
and  an  indication  of  the  data 
reasonably  required  in  order  for 
such  entity  to  identify  promptly  the 
individual  concerned.  Such 
regulations  shall  also  provide  that 
the  agents  designated  for  service 
shall  respond  to  relevant 
interrogatories  if  authorized  by  the 
law  of  the  state  in  which  legal 
process  will  issue,  prior  to  formal 
issuance  of  legal  process,  upon  a 
showing  of  the  applicant's 
entitlement  to  child  support  or 
alimony  payments. 
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Accompanying  the  visitors  were 
a  team  of  American  judges— state 
and  federal — and  six  lawyers.  In 
past  years  American  judges  and 
lawyers  have  visited  England  to 
exchange  information  and  to 
discuss  techniques  and  procedures 
involved  in  trial  and  appellate 
courts.  The  exchange  visits  are 
sponsored  by  the  Institute  of 
Judicial  Administration. 


UNIQUE     PANEL    CREATE 
BY     FEDERAL     JUDGE     T 
SETTLE  INMATE  CASES 

Chief  Judge  Raymond  J.  Pettir 
(D.R.I.)  has  developed  a  unique  ar 
effective  technique  for  disposing 
numerous  inmate  complaints  fil( 
by  Rhode  Island  state  inmat<, 
against  state  officials. 

Rather  than  hold  full  col: 
hearings  in  each  instance, 
temporary  grievance  commits 
composed  of  the  chief  legal  couns 
for  the  State  Department 
Corrections,  the  Chief  Inspector  f 
the  State  Department  < 
Corrections,  two  correction: 
officers,  an  attorney  for  the  Inma 
Legal  Assistance  Program  and  tv< 
inmates  hear  the  complaints. 

Chief  Judge  Pettine  said  tl 
group  serves  under  the  direction 
U.S.  Magistrate  Jacob  Hagopian 

He  said  he  resorted  to  th 
technique  "in  the  hope  th 
through  discussions  in  a  structun 
setting  many  of  these  complain 
may  be  resolved  short  of  trial,  or 
not  resolved,  at  least  factua 
refined." 

See  PANEL  pagt 


After  meetings  in  Boston  ar 
New  York  the  team  traveled 
Washington.  At  the  invitation  of  th 
Chief  Justice,  the  group  met  wi 
the  Judicial  Conference  of  tr 
United  States  and  with  Feder 
Judicial  Center  Director,  A.  Li 
Levin,  and  top  staff  of  th 
Administrative  Office  and  tf 
Center. 


FJC  Director  A.  Leo  Levin  addresses  luncheon  meeting  attended  by  FJC  staff  and  th< 
Anglo-American  team. 
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The  panel,  he  said,  will  help 
iroduce  policy  changes  where  the 
rievance  indicates  such  changes 
re  warranted  and  also  weed  out 
vhat  he  termed  "frivolous  claims." 

The  panel  worked  six  days  on 
hirty-three  cases  picked  at  random 
rom  the  more  than  1  30  cases  filed 
iy  inmates  and  settled  twenty-nine 
if  those  cases,  an  88  percent 
uccess  rate. 

However,  Chief  Judge  Pettine 
autioned  the  panel  and,  through 
1e  news  media,  the  public,  against 
eing  "over-optimistic  at  this  time. 
:  is  critical  to  the  true  success  of 
lis  program  that  the  remedial 
leasures  agreed  upon"  in  the 
/venty-nine  settlements  be  put  into 
ffect  immediately  by  the  prison 
uthorities. 

Among  the  settlements  reached 
uring  the  first  session  of  the  panel 
/ere: 

•  An  agreement  to  make  law 
ooks  available  to  inmates  in 
laximum  security; 

•  A  promise  by  prison 
uthorities  to  make  clothes  drying 
quipment  available  as  soon  as 
ley  have  the  funds  to  do  so; 

•  Development  of  a  plan  for 
nmediate  evacuation  of  buildings 
i  answer  to  a  complaint  that  some 
imates  feared  being  trapped  by 
res  started  by  other  inmates. 

Chief  Judge  Pettine  said  that  the 
anel  members  had  agreed  to 
ontinue  working  on  all  the  pending 
risoner  cases  and  that  those  few 
lat  cannot  be  resolved  will  be 
eard  by  the  Court. 


Judge  William  J.  Campbell  photographed  just  after  receiving  framed  tribute  from  the 
Board  of  the  Center.  Left  to  right:  Judge  Campbell,  Mrs.  Campbell,  The  Chief  Justice  and 
the  Campbells'  youngest  son,  Thomas  J.  Campbell. 


TRIBUTE  TO  JUDGE 
WILLIAM  J.  CAMPBELL 

The  Supreme  Court  Conference 
Room  was  the  setting  on 
September  29  for  a  well-deserved 
tribute  to  Judge  William  J. 
Campbell.  The  occasion  was  the 
formal  dinner  traditionally  given  for 
newly-appointed  United  States 
District  Judges. 

At  its  last  meeting  the  Board  of 
the  Federal  Judicial  Center  adopted 
a  Resolution  of  appreciation  for 
Judge  Campbell's  outstanding 
contributions  to  the  work  of  the 
Center.  During  the  past  seven 
years,  the  Judge  has  presided  over 
150  conferences  and  seminars, 
travelling  to  all  parts  of  the  country. 
Besides  assuring  excellence  in  the 
presentations  on  given  subjects, 
his     participation     has     meant    a 


lighter  workload  for  the  Center's 
Director  and  a  continuation  of  the 
Center's  policy  of  always  having  a 
tenured  Judge  present  at  all 
conferences  for  the  judiciary. 

Judge  Campbell  requested 
several  months  ago  to  be  relieved  of 
his  responsibilities  at  the  Center  so 
that  he  might  apply  his  talents  and 
vast  experience  to  judicial  activities 
in  the  Seventh  Circuit  Court  of 
Appeals. 

In  making  the  presentation  on 
behalf  of  the  Board,  the  Chief 
Justice  expressed  his  personal 
appreciation  and  the  gratitude  of 
the  entire  federal  judiciary  for  "the 
countless  tasks  willingly  assumed 
and  the  exceptional  and  exemplary 
measure  of  vigor,  dedication,  and 
accomplishment  in  the  improve- 
ment of  the  Federal  Judicial 
System." 
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)ffice,  Rowland  F.  Kirks, 
oncerning  the  work  of  the  federal 
udiciary  for  the  year  ending  June 
10,  1977.  Mr.  Kirks  reported  that 
he  workload  of  the  Courts  of 
Appeals  was  increasing  while  the 
lumber  of  new  civil  and  criminal 
ases  filed  in  the  district  courts 
ippeared  to  be  levelling.  The 
lumber  of  new  appeals  filed  in  the 
Courts  of  Appeals  had  increased 
luring  the  period  by  four  percent  to 
i  record  high  of  19,1 18  while  the 
otal  number  of  cases,  both  civil  as 
veil  as  criminal,  filed  in  the  district 
ourts  was  1  72,000  compared  with 
71,700  filed  during  a  comparable 
leriod  in  1976. 


PAROLE  COMMISSION 
ADOPTS  NEW  RULES 

The  U.S.  Parole  Commission  last 
month  adopted  new  rules  under 
which  federal  prisoners  at  the 
commencement  of  their  terms  will 
be  given  their  "presumptive  release 
date." 

A  complete  copy  of  the  new  rules 
has  been  sent  to  all  district  judges, 
federal  magistrates,  federal 
defenders  and  probation  officers  by 
the  Administrative  Office. 

In  general,  all  federal  prisoners 
sentenced  on  or  after  September  6, 
1977  to  sentences  of  less  than 
seven  years  will  receive  initial 
hearings  within  120daysaftertheir 
arrival  at  the  prison  and  will  then  be 
notified     of     their     "presumptive 


release  date"  from  the  institution 
either  by  parole  or  mandatory 
release.  However,  no  release  date 
will  be  set  that  is  less  than  the 
minimum  term. 

The  purpose  of  this  new  policy  is 
to  reduce  the  uncertainty  which 
most  federal  prisoners  have  had  in 
the  past  regarding  their  release 
date.  It  is  expected  that  the  policy 
will  improve  inmate  morale  and 
facilitate  release  planning. 

However,  the  presumptive 
release  date  will  be  periodically 
reviewed  to  determine  if  the 
requisite  conditions  have  been  met 
and  if  any  intervening  factors 
should  be  considered  such  as  age 
or  illness. 
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FIRST  JUDICIAL  IMPACT 
STATEMENT  PRESENTED 

The  Department  of  Justice  has 
presented  the  first  "judicial 
impact"  statement  which  outlines 
in  detail  the  specific  effects  which  a 
proposed  bill  would  have  on  the 
federal  court  system. 

The  statement,  presented  before 
the  Senate  Committee  on  Veterans' 
Affairs  by  Deputy  Assistant 
Attorney  General  Paul  Nejelski, 
analyzed  the  impact  which 
enactment  of  S.  364,  the  Veterans 
Administration  Administrative 
Procedure  and  Judicial  Review  Act 
would  have  on  federal  courts  if 
enacted.  The  bill,  under  Section  2, 
would  allow  veterans  to  appeal 
adverse  decisions  of  the  Veterans 
Administration,  usually  acting 
through  the  Board  of  Veterans 
Appeals,  to  federal  district  courts. 

Deputy  Attorney  General 
Nejelski  outlined  the  history  of 
"black  lung"  cases  which  suddenly 
deluged  the  federal  court  system 
after  legislation  was  enacted,  and 
said  a  similiar  impact  would  strike 
the  federal  court  system  if  S.  364 
were  enacted. 

He  pointed  out  that  during  fiscal 
year  1976,  the  Board  of  Veterans 
Appeals  decided  28,482  cases,  of 
which  it  denied  approximately  70 
percent  or  19,927.  Significantly, 
only  fifty  cases  were  filed  in  federal 
court  that  year  involving  the  Board 
or  its  decisions. 

He  told  the  Committee,  "On  the 
basis  of  experience  with  social 
security  cases,  approximately  20 
percent,  or  some  4,600,  of  these 
denials  would  be  appealed  to  the 
district  courts"  if  the  bill  were 
enacted. 

These  4,600  new  cases  would 
increase  the  total  number  of  civil 
filings  in  the  district  courts  by  3.4 
percent.  The  increase  in  caseload 
would  take  the  equivalent  of  up  to 
13  additional  federal  judges' time  to 
handle  veterans'  claims  alone  and, 
within  the  Department  of  Justice, 
an  additional  twenty  attorneys 
would  be  needed  in  the  Civil 
Division  to  handle  the  additional 
cases. 

The  bill.  Senate  Committee 
observers  said,  is  still  pending  in 
the  Senate  Committee  on  Veterans' 
Affairs  and  is  not  expected  to  be 
acted  upon  until  the  next  session  of 
the  Congress. 


PRETRIAL    DIVERSION    ACT 

RECEIVES  STRONG 

SUPPORT 

Senators  Dennis  DeConcini, 
James  Abourezk,  Edward  Kennedy 
and  Strom  Thurmond  have 
introduced  the  Federal  Criminal 
Diversion  Act,  S.  1819,  and  staff 
members  of  the  Senate  Judiciary 
Committee  say  there  appears  to  be 
strong  support  for  the  bill. 

Hearings  were  held  during  the 
summer  and  have  resumed  this  fall. 
The  bill  is  designed  to  cut  the  cost  of 
the  federal  criminal  justice  system, 
reduce  the  criminal  caseload  of  the 
federal  courts  and  establish 
alternatives  tocriminal  prosecution 
for  some  persons  charged  with 
non-violent  crimes  and,  in  selected 
instances,  violent  offenses. 

The  bill  allows  an  eligible 
individual  to  be  diverted  out  of  the 
criminal  justice  system.  For  a  one 
year  period,  however,  he  is  under 
the  supervision  of  an  administrator 
designated  by  the  Attorney 
General.  During  this  period,  the 
charges  against  him  are  continued. 

In  testimony  on  the  bill  before  the 
Senate  Judiciary  Subcommittee  on 
Improvement  in  Judicial  Machin- 
ery, Deputy  Associate  Attorney 
General  Doris  Meissner  described 
an  experimental  diversion  plan 
which  has  been  operating  in  five 
judicial  districts  for  two  years. 

The  basic  outlines  of  the  program 
are: 

•  The  decision  of  the  U.S. 
Attorney  to  divert  is  made  at  the 
precharge  or  preindictment  stage; 

•  Defendants  must  be  repre- 
sented by  counsel  at  each  step  in 
the  diversion  decision  and  enterthe 
program  voluntarily; 

•  Only  individuals  against  whom 
there  is  a  prosecutable  case  may  be 
diverted  but  persons  accused  of 
offenses  which  would  otherwise  be 
referred  for  state  prosecution, 
twice-convicted  felons,  addicts, 
current  or  former  public  officials 
accused  of  violating  the  public  trust 
and  individuals  accused  of  national 
security,  civil  rights  and  tax 
offenses  are  not  eligible  for 
diversion  under  the  Justice 
Department's  experimental  plan; 

•  The  U.S.  Attorney  requests  a 
recommendation  from  the 
probation  officer  regarding  the 
suitability     of     a     defendant     for 


diversion     and     a     program    o 
supervision  and  services; 

•  The  defendant,  counsel,  th 
prosecutor  and  the  probatio 
officer  institute  diversion  by  jointl 
signing  an  agreement  outlinin 
conditions  of  the  diversion  period 

•  The  period  of  supervision  is  nc 
to  exceed  one  year  except  in  specie 
cases.  Defendants  who  fail  to  mee 
the  conditions  of  the  agreementar 
returned  for  prosecution. 

The  typical  person  diverted  unde 
the  program  is  characteristic  of  th 
federal  prison  population  with  th 
exception  that  one-third  of  thos 
diverted  have  been  female  whil 
less  then  one  percent  of  federc 
prisoners  are  women. 

Diversion,  the  experiment  ha 
revealed,  does  not  result  in  gre< 
savings  for  the  prosecutor  since  th 
amount  of  time  expended  on 
diversion  case  is  roughly  equivaler 
to  that  involved  in  obtaining  a  guili 
plea. 

Significantly,  where  it  may  sav 
time  is  in  the  courtroom  sine 
arraignment,  motions,  hearing: 
trial  and  sentencing  are  avoided 
leaving  time  for  more  serioi 
criminal  cases. 

In  summary,  the  Justic 
Department  discovered  the 
diversion  may  allow  for  certa; 
savings  in  the  criminal  justic 
system,  primarily  in  reducing  th 
criminal  caseload  of  the  feder 
courts.  In  addition,  diversion  dot 
not  have  a  significant  impact  on  th 
prison  system  since  individua 
most  likely  to  be  diverted  usual 
would  be  sentenced  to  probation 
prosecuted. 
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iGlS&fiNE 
OUTLOOK 

A  review  of  pertinent  Legislation  pre- 
pared by  the  Administrative  Office  of 
U.S.  Courts. 

Enactments 

The  Clean  Air  Act  Amendments 
PL  95-95),  which  extend 
ireviously  set  deadlines  for 
mplementing  emission  standards, 
vere  signed  into  law  on  August  7. 
"he  Amendments  expand  the 
tnforcement  jurisdiction  of  the 
ederal  courts  with  respect  to 
tationary  and  mobile  sources, 
itizen  suits,  and  employee 
irotection. 

The  Fair  Debt  Collection 
Yactices  Act  (PL.  95-109)  is  a  law 
mending  the  Consumer  Credit 
'rotection  Act  (1 5  U.S.C.  §1  601 ,  et 
eq.)  to  prohibit  abusive  practices 
y  debt  collectors.  The  law,  which 
i/as  enacted  on  September  20, 
iscusses  the  nature  and  extent  of 
ivil  liability  of  any  debt  collector 
i/ho  fails  to  comply  with  its 
rovisions  and  authorizes  liability 
nforcement  actions  to  be  brought 
i  any  appropriate  United  States 
istrict  court  without  regard  to  the 
mount  in  controversy. 

Congressional  Action 

S.  2149,  a  bill  to  create  a  District 
iourt  for  the  Northern  Mariana 
>lands,  was  favorably  reported  by 
ne  Senate  Judiciary  Committee  on 
)ctober  5. 

On  October  5,  the  Senate 
udiciary  Committee  favorably 
eported  S.  1566,  a  bill  to  amend 
itle  18  United  States  Code,  to 
uthorize  applications  for  a  court 
rder  to  obtain  foreign  intelligence 
lformation  by  means  of  electronic 
urveillance. 

A  compromise  version  of  H.R. 
544,  a  bill  which  liberalizes 
spects  of  the  black  lung  benefits 
rogram  passed  the  House  on 
September  1 9.  A  companion  bill,  S. 
538,  was  passed  by  the  Senate  on 
September  20.  The  House  and 
Senate  versions  differ  in  their 
rovisions  for  court  review  of 
overnment  findings  of  coal 
ompany  liability.  Aconference  has 
een  slated  to  settle  this  and  other 
etails  of  the  legislation. 

The  House  Judiciary  Subcommit- 
ee  on  Courts,  Civil  Liberties,  and 


the  Administration  of  Justice  held 
hearings  on  September  21 ,  28  and 
29  on  pending  proposals  to  revise 
diversity  jurisdiction.  The  four 
diversity  bills  under  consideration 
by  Chairman  Kastenmeier's 
Subcommittee  were  H.R.  761 ,  a  bill 
to  abolish  diversity  of  citizenship  as 
a  basis  of  jurisdiction  in  United 
States  courts  which  was  approved 
by  the  Judicial  Conference  in 
March,  H.R.  7243,  which  would 
amend  28  U.S.C.  §1 332(a)(1)  to 
prohibit  a  plaintiff  from  filing  a 
diversity  case  in  a  United  States 
district  court  situated  in  the  state  of 
which  he  was  a  citizen  and  which 
was  also  approved  by  the  Judicial 
Conference  in  March;  H.R.  5546  a 
bill  incorporating  the  long-standing 
ALI  proposals;  and  H.R.  91  23,  a  bill 
recommended  by  the  Department 
of  Justice  which  duplicates  the 
Conference     bill,     H.R.     7243. 

Testifying  at  the  hearings  were 
Federal  Judges  Henry  Friendly, 
Charles  M.  Metzner,  and  Edward  T. 
Gignoux,  Chairman  of  the 
Conference's  Subcommittee  on 
Federal  Jurisdiction.  In  statements 
made  by  Judge  Gignoux  on  behalf 
of  H.R.  761,  attention  was  brought 
to  the  burden  which  diversity 
actions  impose  on  the  federal 
courts  and  the  problems  involved  in 
federal  applications  of  state  law  in 
the  decision  of  diversity  cases. 

Also  discussed  at  the  September 
hearings  before  Mr.  Kastenmeier's 
Subcommittee  was  legislation  to 
enlarge  the  civil  and  criminal 
jurisdiction  of  United  States 
magistrates.  The  bills  under 
consideration  were  S.  1613,  which 
was  passed  by  the  Senate  on  July 
22;  H.R.  7493,  a  Department  of 
Justice  proposal;  and  H.R.  7811 
and  H.R.  7812,  bills  representing 
Judicial  Conference  proposals.  S. 
1613  would  expand  magistrates' 
trial  jurisdiction  in  criminalcasesto 
include  any  misdemeanor  which 
may  be  prosecuted  in  a  federal 
court.  It  would  also  permit 
magistrates  to  try  and  make  final 
determinations  in  both  jury  and 
non-jury  cases  where  the  parties  to 
a  civil  case  have  so  consented. 

Hearings  were  held  October  4-6 
in  the  Senate  Judiciary  Committee 
on  S.  1 437,  the  legislation  to  codify, 
revise  and  reform  the  federal 
criminal  laws.  The  Committee  did 
not  complete  action  and  will 
resume  consideration  of  the  bill 
later  in  October.  An  identical  bill, 


H.R.  6869,  is  still  pending  in  the 
House  Judiciary  Subcommittee  on 
Criminal  Justice  where  hearings 
were  held  September  15. 

H.R.  5383,  a  bill  to  amend  the 
Age  Discrimination  Act  of  1967  by 
eliminating  mandatory  retirement 
on  account  of  age  for  most  federal 
workers,  was  passed  by  the  House 
on  September  23.  The  bill  would 
apply  to  tax  court  judges.  District  of 
Columbia  judges,  the  United  States 
Comptroller  General,  and  the 
Director  of  the  Federal  Judicial 
Center,  among  others.  It  is  now 
pending  in  the  Senate  Committee 
on  Human  Resources. 

Introductions 

The  Judicial  Conference  has 
sponsored  H.R.  7239,  a  proposal  to 
revise  Chapter  313  of  Title  18, 
United  States  Code.  The  bill,  which 
would  provide  for  the  civil 
commitment  of  individuals 
acquitted  in  a  criminal  prosecution 
after  having  raised  the  defense  of 
insanity,  poses  an  alternative  of 
§3613  of  the  proposed  Criminal 
Code,  S.  1437.  It  is  currently 
pending  in  the  House  Judiciary 
Subcommittee  on  Criminal  Justice. 

On  September  20  and  21, 
parallel  bills  (H.R.  9219  and  S. 
21 17)  were  introduced  in  both  the 
House  and  Senate  dealing  with  the 
tort  liability  of  the  Government  for 
acts  of  its  employees.  The  bill  would 
amend  Title  28  of  the  United  States 
Code  to  provide  for  an  exclusive 
remedy  against  the  United  States  in 
tort  claims  based  on  the  wrongful 
acts  or  omissions  of  United  States 
employees  acting  within  the  scope 
of  their  employment  or  in  claims 
which  arise  from  violations  of  the 
Constitution  by  government 
employees.  The  bills  are  currently 
pending  in  House  and  Senate 
Judiciary  Committees. 

S.  1315  would  provide  for  the 
establishment  of  the  Director  of  the 
Administrative  Office  of  the  United 
States  Courts  of  a  program  to 
facilitate  the  use  of  interpreters  in 
federal  courts.  The  bill  would 
mandate  that  in  any  criminal  or  civil 
action  initiated  by  the  United  States 
where  the  presiding  judicial  officer 
has  determined  that  a  defendant  or 
any  other  party  does  not  speak  the 
English  language  or  suffers  from  a 
hearing  or  speech  impairment,  the 
services  of  a  certified  or  otherwise 

See  LEGISLATION  page  6 
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A.O.  NEW  PUBLICATION 
FACILITY  ONE  OF  MOST 
MODERN  IN  GOVERNMENT 

In  1940,  the  Administrative 
Office  had  a  small  printing  unit  on 
the  ground  floor  of  the  Supreme 
Court  building.  Today,  in  the 
Maryland  suburbs,  it  has  opened 
one  of  the  most  modern  and 
sophisticated  printing,  publishing 
and  distributing  plants  in  the  U.S. 
Government. 

The  Forestville,  Maryland  facility 
is  equipped  with  the  most  modern 
equipment — machines  which  can 
print,  package  and  mail  in  hours 
books  and  lengthy  reports  which  in 
the  past  took  days. 

Until  the  recent  opening  of  this 
new  facility,  various  functions  were 
carried  out  in  locations  scattered 
throughout  the  Washington  area. 
Now  all  publishing-related 
activities  are  consolidated  in  one 
plant  which  allows  the  Administra- 
tive Office  to  make  the  most 
efficient  use  of  both  its  personnel 
and  new  equipment. 

Twelve  employees  are  currently 
producing  approximately  twenty- 
five  million  printed  pages  annually. 
The  work  of  the  Forestville  facility 
is  monitored  by  the  Congressional 
Joint  Committee  on  Printing  which 
recently  asked  the  Government 
Printing  Office  to  evaluate  the 
Forestville  plant.  The  evaluation 
revealed  that  approximately  85 
percent  of  the  work  produced  by  the 
new  plant  during  a  two  month 
period  could  not  have  been 
produced  by  private  printing  plants 
within  the  time  required. 

Here  is  some  of  the  new 
equipment  which  has  been 
installed  at  the  Forestville  plant: 

•  Automated  film  processing 
equipment  for  developing  and 
preparing  negatives; 

•  Two  presses  which  can 
produce  5,000  sheets  per  hour  and 
which  are  printed  simultaneously 
on  both  sides; 

•  A  high  capacity  collator  which 

assembles  1  6  separate  sheets  and 
can  stitch  pamphlets  together  in 
one  operation; 

•  An  addressing  and  labeling 
system  which  can  process  7,000 
envelopes  an  hour; 

•  A  plastic  film  wrapping 
machine  which  can  complete  two 
packages  a  minute. 

Generally,  the  new  facility's 
range  of  functions  includes  litho- 


6 
FJC  PROGRAM  FOR  NEWLY  APPOINTED  JUDGES  HELD 


District  Judges  confer  prior  to  making  presentations  at  the  recent  seminar  for  Newly 
Appointed  District  Judges.  They  are  (I.  to  r.)  Judges  Cornelia  G.  Kennedy  (ED.  Mich), 
Hubert  L.  Will  (N.D.  III.)  and  Charles  B.  Renfrew  (N.D.  Calif). 
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Pictured  above  are  judges  attending  last  months  Seminar  for  Newly  Appointed  U.S. 
District  Judges  held  at  the  Dolley  Madison  House.  This  seminar  marked  a  decade  of  such 
meetings  and  the  occasion  brought  to  the  Center  many  "Faculty  Judges"  who  were 
themselves  newly  appointed  District  Judges  when  the  FJC  began  its  program  for 
Continuing  Education  and  Training. 


photography,  copying  (using  a 
Xerox  9200);  printing,  binding  and 
distribution.  Soon,  the  facility  plans 
to  begin  mailing  the  Federal 
Probation  magazine  which  has 
been  done  in  the  past  by  the 
Department  of  Justice.  As  a  result, 
the  A.O.  will  receive  a  substantial 
cost  savings. 

In  addition,  with  the  installation 
of  a  high-speed  inserter-sealer 
machine,  the  Forestville  plant  will 
be  able  to  offer  the  Administrative 
Office,  the  Federal  Judicial  Center 
and  the  Supreme  Court  a  fast 
mailing  service. 


LEGISLATION  from  page  5 

competent  interpreter  shall  b» 
utilized.  The  bill  also  provides  for  I 
program  of  simultaneou: 
interpretation  services  in  multi 
defendant  criminal  and  civi 
actions.  Authorization  is  given  fo 
payment  of  the  expenses  incurrei 
in  providing  the  required  service 
by  the  Director  from  fund 
appropriated  to  the  federa 
judiciary.  The  bill  is  currentl 
pending  in  the  Senate  Judiciar 
Subcommittee  on  Improvement  i 
Judicial  Machinery. 


HVISIOIM  OF  MANAGEMENT 
REVIEW  COMPLETES 
SECOND  YEAR 

The  Division  of  Management 
eview  in  the  Administrative 
ffice,  which  has  completed  its 
>cond  full  year  of  operation,  has 
ow  conducted  on-site  reviews  of 
le  management  and  operations  of 
venty-six  district  courts  and  one 
rcuit  court. 

The  major  purposes  of  these 
jviews  are  to  identify  areas  where 
\e  efficiency  and  effectiveness  of 
le  operations  of  each  office 
rider  the  direction  of  the  court 
m  be  improved,  and  recommend 


to  the  court  specific  actions  and 
procedures  by  which  those 
improvements  can  be  effected. 

The  reviews  include  an  audit  of 
the  financial  records  of  the  court, 
desk-audits  of  court  personnel, 
examination  of  records  maintain- 
ed, and  observation  of  office 
procedure.  Particular  emphasis  is 
placed  upon  compliance  with 
statutory  and  regulatory  require- 
ments and  utilization  of  sound 
management  practices. 

A  standard  report  format  has 
been  developed  and  is  used  for  all 
reports  prepared  by  the  Division. 
This  format  is  designed  to  enable 
the  data  collected  in  court  studies 


New  FTS  telephone  numbers  of  key  Supreme  Court  and  Administrative  Office  personnel. 
(Note:  Non-FTS  callers  dial  202  and  these  numbers  to  reach  the  person  indicated.) 

Supreme  Court 

The  Administrative  Assistant  to  the  Chief  Justice, 

Mark  W.  Cannon 252-3274/5 

The  Clerk,  Michael  Rodak 252-301  2 

The  Reporter  of  Decisions,  Henry  Putzel,  Jr 252-31 91/2 

The  Marshal,  Alfred  Wong 252-3294 

The  Librarian  (Acting),  Mrs.  Betty  J.  Clowers 252-31 84/3 

Legal  Officers,  Mrs.  Susan  A.  Goltz 252-3283 

Marc  P.  Richman   252-3288 

Personnel  Officer,  James  R.  Powers 252-3271 

Public  Information  Officer,  Barrett  McGurn  252-321 1/2 

Administrative  Office  of  the  U.S.  Courts 

Director,  Rowland  F.  Kirks 633-6021 

Deputy  Director,  William  E.  Foley 633-6097 

Special  Assistant  to  Deputy  Director,  (Speedy  Trial  Matters), 

Norbert  A.  Halloran  633-61 00 

Assistant  Director,  Legal,  Legislative  and  Special  Projects, 

Joseph  F.  Spaniol,  Jr 633-61 35 

General  Counsel,  Carl  H.  Imlay 633-61 27 

Acting  Assistant  Director,  Plans  &  Analysis, 

Richard  Deane 633-6027 

Assistant  Director,  Business  and  Personnel, 

Gilbert  L.  Bates 633-61 01 

Chief,  Division  of  Administrative  Services, 

Robert  H.  Hartzell 633-61 1 7 

Chief,  Division  of  Bankruptcy,  Berkeley  Wright 633-6231 

Chief,  Clerks  Division,  Robert  J.  Pellicoro 633-6236 

Chief,  Division  of  Financial  Management, 

Edward  V.  Garabedian 633-61 22 

Chief,  Division  of  Information  Systems, 

William  E.  Davis 633-6106 

Chief,  Legislative  Analysis  Division, 

William  J.  Weller 633-6040 

Chief,  Division  of  Magistrates,  Peter  G.  McCabe 633-6251 

Chief,  Division  of  Management  Review, 

James  B.  Ueberhorst 633-6200 

Chief,  Division  of  Personnel,  R.  Glenn  Johnson   633-61 1 5 

Chief,  Probation  Division,  Wayne  Jackson 633-6226 

Chief  (Acting)  Statistical  Analysis  and  Reports  Division, 

James  A.  McCafferty 633-6094 


to  be  compiled  and  synthesized 
for  analysis  of  emerging  trends, 
for  comparison  of  similar  opera- 
tions, and  for  development  of 
recommendations  of  general  appli- 
cation. 

Each  report  describes  in  detail 
the  operations  of  the  court,  with 
particular  attention  given  to 
management  techniques  which 
might  be  useful  to  other  federal 
courts.  The  reports  also  include 
information  which  will  assist  the 
Administrative  Office  in  providing 
early  response  to  the  day-to-day 
problems  and  requirements  of  the 
judiciary. 

In  addition  to  discussing  the 
management  and  operations  of  the 
Clerk's  Office,  Probation  Office, 
Offices  of  the  U.S.  Magistrates, 
Offices  of  the  Referees-in- 
Bankruptcy,  and  Offices  of  the 
Court  Reporters,  the  reports  also 
discuss  calendar  management 
practices,  frequently  sharing 
management  techniques  utilized  in 
other  courts. 

Various  types  of  pretrial 
practices  utilized  to  expedite  the 
disposition  of  civil  cases,  different 
methods  for  setting  trials  to 
ensure  that  calendar  breakdowns 
occur  infrequently,  and  ways  in 
which  magistrates  can  be  better 
utilized  have  been  of  special 
interest  to  the  courts  reviewed  to 
date. 

In  the  financial  area,  the 
Division  reviews  and  makes  recom- 
mendations on  how  internal 
control  systems  can  be  improved 
and  examines  all  official  accounts 
for  accuracy  and  completeness. 
Personnel  and  leave  administration 
are  also  reviewed. 

The  Division  is  expanding  its 
efforts  to  provide  follow-up 
assistance  to  courts  in 
implementing  recommendations 
contained  in  the  reports.  Prelimin- 
ary findings  and  recommendations 
are  discussed  with  the  Chief  Judge 
of  each  court  upon  completion  of 
a  review  of  his  court,  and,  where 
requested,  follow-up  visits  to  the 
court  are  made  to  review  the 
findings  and  recommendations  in 
detail  with  the  entire  bench. 
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NOMINATION 

Pierre  N.  Leval,  U.S.  District  Judge, 
S.D.  New  York,  October  17 

CONFIRMATION 

Thomas    A.    Ballantine,    Jr.,    U.S. 

District   Judge,   W.D.    Kentucky, 

October  12 
Louis     Oberdorfer,     U.S.     District 

Judge,     District     of     Columbia, 

September  16 
Thomas  Tang,  U.S.  Circuit  Judge, 

(CA-9),  October  7 
Nicholas     J.     Bua.     U.S.     District 

Judge,  N.D.  Illinois,  October  7 
Stanley  J.  Roszkowski,  U.S.  District 

Judge,  N.D.  Illinois,  October  7 
Edward  H.  Johnstone,  U.S.  District 

Judge,  W.D.  Kentucky,  October  7 
Charles    P.    Sifton,    U.S.    District 

Judge,  ED.  New  York,  October 

12  * 
Harry  H.  MacLaughlin,  U.S.  District 

Judge,  D.  Minn.,  September  16 
Eugene  H.  Nickerson,  U.S.  District 

Judge,  E.D.  New  York,  October 

20 

ELEVATION 

Alvin  B.  Rubin,  U.S.  Circuit  Judge, 

(CA-5),  September  16 
A.    Leon    Higginbotham,   Jr.,    U.S. 

Circuit  Judge,  (CA-3),  October  7 
Hugh     H.     Bownes,     U.S.    Circuit 

Judge,  (CA-1),  October  7 
Damon  J.  Keith,  U.S.  Circuit  Judge 

(CA-6),  October  20 


aaccofjc 
calendar 

Oct.  31 -Nov.  4 — Orientation 
Seminar  for  U.S.  Magistrates, 
Washington,  DC 

Nov.  3-4  Management  Training  for 
Supervisors,  Atlanta,  GA 

Nov.  3-4  Workshop  for  District 
Judges(FourthandFifth  Circuits), 
Hilton  Head  Island,  SC 

Nov.  9-10  Management  Training 
for  Supervisors,  Raleigh,  NC 

Nov.  10  Report  Writing  Workshop, 
Newark,  NJ 

Nov.  14-16  Trial  Advocacy 
Seminar,  Chicago,  IL 

Nov.  14-16  Workshop  for  Probation 
Clerks,  Oklahoma  City,  OK 

Nov.  14-16  Seminar  for  the  Staff  of 
U.S.  Magistrates,  Washington, 
DC 

Nov.  23  Report  Writing  Workshop, 

Newark,  NJ 
Nov.  28-Dec.  2  Advanced  Seminar 

for      U.S.      Probation      Officers, 

Atlanta,  GA 
Dec.     1  -2    Workshop    for    District 

Judges     (Ninth      Circuit),      San 

Diego,  CA 
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JUDGE  ELMO  HUNTER 
AMED  CHAIRMAN  COURT 
ADMINISTRATION 
COMMITTEE 

The  Chief  Justice  this  month 
inounced  the  appointment  of 
jdge  Elmo  B.  Hunter  (W.D. 
o.)  to  the  chairmanship  of  the 
jdicial  Conference  Committee 
i  Court  Administration.  The 
jdge  has  been  a  member  of  the 
>mmittee  since  1969. 
Judge  Hunter  replaces  Judge 
Dbert  A.  Ainsworth,  Jr.  (CA-5) 
ho  will  remain  on  the 
wnmittee. 

In  making  the  announcement, 
e  Chief  Justice  noted  that  the 
lange  would  effectuate  a 
>licy  of  periodically  rotating  the 
^airmanship  of  this  and  other 
jdicial  Conference  commit- 
es.  This  rotation  system  will 

(See  HUNTER,  page  2) 


BANKRUPTCY  BILL 
HEARINGS  SET 


The  Bankruptcy  Bill,  H.R. 
8200,  introduced  by  Represen- 
tative Don  Edwards  (Dem.  Cal.) 
which  calls  for  the  creation  of  a 
system  of  Article  III  Bankruptcy 
Courts  as  well  as  a  Justice 
Department  U.S.  Trustee 
system  is  still  pending  on  the 
House  calendar  and  may  be 
called  up  at  any  time  for  final 
consideration. 

An  amendment  to  the  bill 
offered  by  Representative 
George  Danielson  (Dem.  Cal.) 
with  the  support  of  Representa- 
tive Thomas  Railsback  (Rep.  III.) 
which  eliminates  the  concept  of 
a  separate  Article  III  court  and 

(See  BANKRUPTCY,  page  3) 
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INTERVIEW  WITH 
SEN.  DENNIS  DeCONCINI 

Senator  Dennis  DeConcini 
(Dem. -Ariz.)  was  selected  to 
head  the  key  Senate  Judiciary 
Committee  on  Improvements 
in  Judicial  Machinery  early  last 
March.  The  Senator  who  is  a 
former  Tucson,  Arizona 
prosecutor  is  serving  his  first 
term  as  a  senator.  This 
interview  highlights  some  of 
the  most  important  issues 
facing  the  federal  judiciary 
today. 

Now  that  you  have  been  the 
Chairman  of  the  Subcom- 
mittee on  Improvements  in 
Judicial  Machinery  for  several 
months,    do    you    have   some 

(See  INTERVIEW,  page  3) 


Rowland  F.  Kirks 


ROWLAND  F.  KIRKS  DIES  AT  62 

Rowland  Falconer  Kirks,  Director  of  the  Administrative  Office  of 
the  United  States  Courts,  died  November  2.  He  was  62  years  old. 

Chief  Justice  Warren  E.  Burger  made  the  following  statement. 

Rowland  F.  Kirks  was  the  fourth  Director  of  the  Administrative 
Office  of  the  U.S.  Courts  since  that  body  was  created  in  1 939  and  his 
untimely  death  is  a  great  loss  to  the  judicial  system.  After 
outstanding  careers  as  a  lawyer,  as  a  legal  educator,  and  in  the 
military,  he  was  appointed  by  the  Supreme  Court  as  Director  in 
1970. 

His  tenure  in  that  office  coincided  with  a  period  of  unparelleled 
stress  on  the  federal  courts  and  his  innovative  leadership  enabled 
the  system  to  function  in  the  face  of  great  handicaps. 

He  introduced  broad  programs  of  computer  controls,  new 
methods  of  statistical  analysis  and  a  new  method  of  jury  utilization; 
the  latter  alone  has  saved  more  than  2  million  dollars  annually.  His 

(See  KIRKS,  page  2) 
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(HUNTER,  from  page  1) 

afford  an  opportunity  for  a 
greater  number  of  judges  to 
exercise  their  leadership  in  the 
consideration  of  vital  matters 
affecting  the  federal  judiciary. 
This  will  undoubtedly  inure  to 
the  benefit  of  the  judges  and  the 
courts  they  serve. 

The  Court  Administration 
Committee,  with  15  members, 
is  the  largest  standing 
committee  of  the  Conference 
and  functions  through  four 
subcommittees.  There  are  a 
total  of  ten  standing  committees 
and  eight  subcommittees  of  the 
Conference.  In  announcing 
Judge  Hunter's  appointment 
the  Chief  Justice  commended 
the  outstanding  leadership  of 
Judge  Ainsworth  and  added, 
"Judge  Ainsworth  is  a 
distinguished  judge  with  many 
years  experience  on  the  federal 
bench.  He  has  given  leadership 
and  direction  to  one  of  the  most 
important  committees  of  the 
Conference,  and  during  his  term 
as  chairman  many  highly 
significant  issues  have  been 
studied.  His  dedication  to 
solving  the  problems  of  the 
federal  courts  has  been 
enormously  valuable  to  the 
Judicial  Conference." 
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(KIRKS,  from  page  1) 

tenure  as  Director  saw  the  creation  of  the  new  profession  of  court 
administrators  and  his  work  was  a  major  factor  in  this  development. 
A  native  of  Washington,  D.C,  Mr.  Kirks  was  a  graduate  of  the 
Virginia  Military  Institute  (A.B.  1 935),  and  of  the  National  Univeristy 
Law  School  from  which  he  received  a  bachelor  of  laws  degree,  a 
master's  degree,  and  a  doctorate  in  juridical  science.  He  was  an 
assistant  professor  of  law  at  National  University  from  1 940  to  1 941 , 
professor  of  law  in  1948,  dean  of  the  law  school  in  1949  and 
president  of  National  University  in  1 953.  The  university  is  now  part 
of  George  Washington  University  in  the  District  of  Columbia.  At  34 
Mr.  Kirks  was  the  country's  second  youngest  law  dean,  and  at  39 
one  of  the  youngest  university  presidents. 

During  World  War  II  Mr.  Kirks  served  in  the  Army  rising  from  first 
lieutenant  to  lieutenant  colonel.  He  was  on  the  staff  of  General 
Lucius  Clay  in  charge  of  foreign  trade  for  Occupied  Germany. 
Returning  to  the  Army  reserves  he  rose  to  the  rank  of  major  general, 
commanding  the  reserves  in  the  District  of  Columbia,  Maryland, 
Virginia,  Delaware  and  the  Eastern  section  of  West  Virginia.  On 
appointment  to  the  Administrative  Office  of  the  United  States 
Courts  he  resigned  his  commission,  completing  35  years  of  military 
service,  concerned  about  conflict  between  his  Judicial  and 
Executive  Branch  duties.  On  retirement  from  the  military  Mr.  Kirks 
received  the  Distinguished  Service  Medal,  the  highest  non-combal 
decoration. 

President  Truman  appointed  Mr.  Kirks  a  member  of  his  "Little 

Cabinet"  in  1 952  as  Assistant  Attorney  General  and  as  Director  of 

the  Office  of  Alien  Property.  From  1953  to  1960  Mr.  Kirks  was 

legislative     counsel     for    the    National    Automobile    Dealers 

Association,  and  from  1 960  to  1 970  general  counsel  and  director  oi 

government   relations  for  the  American  Textile   Manufacturers 

Institute.   He  was  textile  adviser  to  the  United  States  missior 

negotiating  trade  and  tariff  agreements  in  Geneva,  1961-1962. 

From  1953  to  1962  Mr.  Kirks  was  a  member  of  the  District  o 

Columbia  Board  of  Education.  He  was  chairman  of  the  legislative 

committee    of   the    Board    and    a    member   of   a   three-membe 

committee  to  draft  the  integration  of  the  schools'  two-track  systerr 

following  the  Supreme  Court  verdict  in  Brown  v.  Board  of  Education 

As  Director  of  the  Administrative  Office  of  the  United  State: 

Courts,  Mr.  Kirks  had  an  immediate  staff  of  400  while  overseeing 

aspects  of  the  work  of  3,500  others  in  the  offices  of  federal  cour 

clerks,  probation  offices,  offices  of  the  United  States  Magistrate: 

and  offices  of  Referees  in  Bankruptcy.  Support  was  provided  t< 

more  than  600  federal  judges  as  caseloads  in  United  States  Distric 

Courts    rose    sixty-three    percent    and    in    Courts    of    Appeal: 

seventy-five  percent.  Many  modernizations  were  put  into  effect 

Use  of  computer  technology  and  data  processing  are  still  in  th( 

developmental   and  expansion   stage  with   regard  to  personne 

supervision,    payrolls   and    legal    archives   in   the  Government' 

Judicial  Branch.  In  the  summer  of  1971  Mr.  Kirks  put  into  effect  th< 

Congressionally-created  Federal  Public  Defender  system  to  aid  th« 

indigent.    There    are    now   thirty    Public    Defenders   with   staff 

numbering  200. 

Mr.  Kirks  was  buried  with  full  military  honors  in  Arlingtoi 
National  Cemetery.  The  Supreme  Court  attended  as  a  body.  Th 
family  asked  that  any  contributions  be  made  to  the  Rowland  Kirk 
Memorial  Fund  at  VMI. 
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ANKRUPTCY,  from  page  1) 

ansfers  the  U.S.  Trustee 
astern  from  the  Department  of 
jstice  to  the  Judiciary,  was 
Jopted  in  the  Committee  of  the 
mole  House  on  October  28th 
ter  a  two-hour  debate  by  vote 
;  183  to  158.  This  amendment 
ill  be  voted  on  again  when  the 
II  is  reported  from  the 
ommittee  of  the  Whole  to  the 
ill  House  of  Representatives, 
hich  will  not  occur  until  next 
jar. 

Congressman  Edwards  plans 

hold  additional  hearings  on 

e  bill  beginning  December  1 2, 

id  these  hearings  are  expected 

focus  on  the  two  aspects  of 

e  bill  mentioned  earlier. 

Members  of  the  Special  Ad 

dc  Committee  of  the  Judicial 

jnference    of   the   U.S.    have 

»en  considering  amendments 

the  House  bill  and  members 

the  Judicial  Conference  have 

*en   asked   to  testify  on   the 

easure. 

In  a  related  development, 
snator  Dennis  DeConcini 
em.  Ariz.)  on  October  31 
itroduced  S.  2266,  a 
inkruptcy  bill  which,  in 
meral,  does  not  contain  the 
mtroversial  features  of  the 
Duse  bill.  The  bill  gives 
mkruptcy  referees  additional 
risdiction.  Hearings  on  the 
jnate  bill  have  been  set  for 
Dvember  28. 

bulletin 

A.O.  DIRECTOR  AND 
DEPUTY  DIRECTOR 

SELECTED 
The  Supreme  Court  has 
selected  William  E.  Foley 
as  Director  of  the 
Administrative  Office  of 
the  United  States  Courts 
and  Joseph  F.  Spaniol,  Jr. 
as  Deputy  Director.  The 
appointments  became 
effective  on  November 
21,  1977.  A  compre- 
hensive story  will  be 
published  in  the  Decem- 
ber issue. 


(INTERVIEW  from  page  1) 

specific  ideas  as  to  what  the 
major  problems  of  the  federal 
courts  are? 

My  perception  of  the  causes 
for  the  stresses  and  strains  now 
occurring  in  our  judicial  system 
that  I  observed  as  practitioner  in 
Arizona  have  only  been 
reinforced.  The  enormous 
caseload  that  has  hit  every 
judicial  district  in  the  country  is 
the  core  of  the  problem.  For  all 
its  many  excellences  the 
Federal  Judiciary  is  not  now 
providing  the  full  and  adequate 
justice  promised  by  the 
Constitution.  I  have  made  a 
commitment  to  do  everything  I 
can  to  help  the  system  help 
itself. 

Adequate  judgepower  is 
essential  as  are  innovative  new 
methods  to  deal  with  the 
litigation  explosion  of  the 
seventies.  I  am  extremely 
fortunate  to  have  as  an  ally  in 
this  task  the  Attorney  General, 
Judge  Griffin  Bell.  He  has 
created  a  special  office  within 
the  Department  of  Justice  that 
is  a  counterpart  to  the  Judicial 
Improvements  Subcommittee. 
The  working  alliance  that  is 
evolving  holds  great  promise. 

What  court-related  legisla- 
tion thathasbeenorisaboutto 
be  introduced  do  you  consider 
to  be  top  priority? 

The  number-one  priority  is 
the  creation  of  sufficient 
judgeships  throughout  the 
country  to  assure  access  and 
speedy  justice.  The  Senate 
acted  swiftly  this  year  in  passing 
S.11,  the  Omnibus  Judgeship 
Bill,  that  creates  148  new 
federal  judgeships — 1 1 3  district 
court  judges  and  35  circuit  court 
judges.  I  felt  legislation  of  this 
sort  was  long  overdue.  I  was  not 
the  prime  force  behind  this  bill, 
but  I  did  work  long  and  hard  to 
get  it  adopted  in  the  manner  I 
thought  best,  not  only  for  my 
state  but  for  the  country  as  a 
whole.  No  new  federal 
judgeships  have  been  created  in 
seven  years  and  the  burden  on 
judges  and  litigants  has  reached 
the  breaking  point. 


Senator  Dennis  DeConcini 

But  additional  judgeships 
alone  are  not  the  answer  and  my 
second  priority  will  be  to  create 
new  methods  to  assist  judges 
and  the  system.  This  was  the 
thought  behind  the  Magistrates 
Bill,  S.1613,  which  increased 
the  jurisdiction  of  United  States 
Magistrates  and  will  make  them 
even  more  useful  in  the  future. 

Magistrates  in  many  districts 
today  are  the  only  thing  that 
makes  it  possible  for  a  civil 
calendar  to  be  considered  since 
so  many  district  court  judges  are 
tied  up  with  their  criminal 
dockets.  Magistrates  can  relieve 
district  judges  of  many  tasks 
that  simply  don't  have  to  be 
performed  by  Article  III  judges. 

A  host  of  other  bills  also  fall 
into  this  category  of  relieving 
the  federal  system  of  part  of  the 
caseload.  Among  these  are  the 
diversity  jurisdiction  bill,  the 
pretrial  diversion  bill,  and  an 
arbitration  bill. 

Another  high-priority  bill 
which  has  been  the  subject  of 
debate  for  many  years  is  the 
Judicial  Tenure  Act,  S.  1423, 
which  was  substantially  modi- 
fied from  the  original  bill,  and  I 
believe  it  represents  a 
significant  step  toward 
restoring  respect  for  our  judicial 
system. 

I  am  concerned  and  sensitive 
to  the  fact  that  some  federal 
judges  perceive  this  legislation 
as  being  in  some  way 
anti-federal  judge.  Far  from  it.  I 

(See  INTERVIEW,  page  4) 
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(INTERVIEW  from  page  3) 

hope  to  convince  these  judges 
tnat  the  creation  of  a  system  in 
addition  to  impeachment  for  the 
removal  of  unfit  or  disabled 
federal  judges  is  really  in  their 
best  interest  and  will  go  a  long 
way  toward  restoring  the 
perception  of  a  healthy 
judiciary. 

Another  major  item  is  the 
Bankruptcy  Reform  Bill,  S. 
2266,  which  I  have  just 
introduced.  This  represents  the 
first  overhaul  of  the  bankruptcy 
law  in  nearly  40  years.  I  am 
hopeful  that  some  measure  will 
be  passed  next  year. 

I  understand  that  you  are 
talking  aboutan  omnibus  court 
administration  bill  which  will 
cover  many  so-called  house- 
keeping matters  for  the  federal 
courts.  Would  you  care  to 
comment  on  that? 

There  are  a  host  of  other  bills 
of  a  housekeeping  nature  that 
are     very     important     to     this 
judiciary  subcommittee.  These 
bills  are  not  the  type  that  get  a 
lot  of  attention  from  the  press, 
and  as  individual  bills  are  not 
of  major  importance.  But  in  fact, 
the     proper     and     efficient 
administration    of   the   judicial 
system  is  critical  to  our  opera- 
tion of  that  branch  of  govern- 
ment and  the  delivery  of  justice. 
Our    staff    is    attempting    to 
gather  from  the  various  areas  of 
the  judiciary,  administrativeand 
other  minor  items  that  need  to 
be     changed,     or     at     least 
considered.    Assuming    they 
come    up    with    a    significant 
amount     of     suggestions     for 
change,  we  will  probably  hold 
hearings   next  year  to  lay  the 
groundwork  for   introducing   a 
bill.   We   may  also  hold  some 
oversight  hearings  on  the  state 
of    the    judiciary    in    the    near 
future. 

The  Omnibus  Court  Admin- 
istration bill  sounds  interest- 
ing. I  doubt  it's  ever  been  done 
before. 

No,  it  hasn't,  but  as  a  matter  of 
fact,  we  have  already  held  some 
hearings  on  a  number  of  items 
that  could  have  been  included  in 


the  omnibus  bill — like  jury  fee 
increases,  marshal  fee 
increases  in  serving  civil 
process,  witness  fees,  etc.,  but 
we  didn't  want  to  wait  because 
we  felt  there  was  merit  to 
moving  ahead  now  on  those 
particular  bills. 

Do  you  think  the  Court 
Interpreter's  Act  will  have  a 
significant  impact  on  the 
federal  court  system? 

I  wouldn't  say  it  is  going  to 
have  any  major  impact  on  the 
court,  but  it  is  important  to  those 
people  to  avail  themselves  of  it.  I 
think  it's  important  to  the  courts 
to  keep  access  open  to  those 
who  can't  speak  the  English 
language  or  have  other 
language  related  disabilities. 

Have  you  taken  a  position  on 
the  recent  proposal  to  cut  back 
on  federal  diversity  jurisdic- 
tion, possibly  by  transferring 
some  cases  back  out  to  state 
courts? 

No.  I  haven't  taken  an  official 
position  on  it.  The  Administra- 
tion has  had  a  diversity  bill 
introduced  by  Senator  Eastland, 
and  it  has  been  assigned  to  our 
subcommittee. 

We  will  address  it  some  time 
next  year.  The  House  Judiciary 
Committee  is  holding  hearings 
currently  on  diversity  and,  quite 
frankly,  I  am  going  to  see  what 
their  hearings  produce  and 
review  their  reports  before  we 
take  action  in  the  Senate. 

At  the  so-called  "Pound 
Revisited"  Conference  which 
was  held  a  year  ago  last  April, 
there  were  suggestions  that 
minor  disputes  be  resolved  in 
the  community  or  neighbor- 
hood centers.  Do  you  see  any 
problems  using  that  method  to 
settle  cases  that  would 
otherwise  come  to  the  courts? 
Well,  that  sounds  good,  and  I 
am  not  adverse  to  considering  it, 
but  I  remain  skeptical.  My  first 
approach  would  be  making 
courts  more  available  to  the 
public — more  accessible.  The 
expansion  of  magistrates' 
jurisdiction  may  lead  to  their 
resolving  minor  disputes. 
As  to  ideas  for  neighborhood 


councils  to  resolve  landlon- 
tenant  or  tenant-tenait 
problems,  or  what  have  you-l 
have  not  seen  evidence  th| 
they  work.  I  wouldn't  mirjl 
implementing  several  pilt 
projects  and  then  evaluatirj 
their  success.  I  will  keep  <i 
open  mind  on  the  subject  unl 
the  evaluation  is  complete. 

You  feel  most  people  wai 
their  "day  in  court"? 

Yes.  I  have  a  bit  of  a  proble 
about    the    potential    for    I 
success  of  these  proposals.  Fi 
example,  if  the  three  of  us  a; 
neighbors   and   you   and   I  a 
having  a  problem  and  the  third: 
going  to  be  the  arbitrator,  wel 
sounds  good — that  we  are  goii: 
to  abide  by  the  decision.  But,  if 
fact  the  decision  is  for  you,  I) 
going  to  be  mad  at  two  peop 
and  I'm  not  surethat  I'm  going 
abide  by  the  decision;  where* 
if  the  decisionmaker  is  a  judge 
am   more  apt  to   say  that  t 
authority  of  the  court  has  rule 
The  importantthing  isto  ma 
courts     as     accessible 
possible — so  that  you  and  I  c 
get  before  a  judge  rather  thar 
neighborhood  arbitrator.  Tha 
my  philosophical  approach  to 
Senator,     there's     been 
growing    use    of   six-meml 
civil  juries  in  the  federal  coin 
Eighty-one  districts  now  i 
them.  Do  you  favor  this  trer 
Well,  I  have  not  made  up 
mind.  I  think  it's  proper  for 
local   rules  to  consider  it  « 
implement  it.  We  held  hearii 
recently     and     this     was 
subject    of    the    bill    we   w 
requested  to  introduce  and 
did.  Some  of  the  testimony  v 
very     influential     against 
proposal.     The     best     way 
involve   people   in   the  judi 
process    is    through    the    j 
system.  It  ocurs  to  me  that  th 
are  areas  where  you  could  u< 
smaller  jury.  Whether  or  not 
would  want  to  mandate  it  ir 
civil   cases,   as   in  the  bill 
introduced,  is  the  real  quest 
I  am  not  leaning  inthatdired 
at  all  right  now. 

Turning  to  another  subj* 
Senator,  what  are  your  vi€ 


n  mandatory  minimum 
jntences? 

I  have  a  long  standing  feeling 
jsed  on  my  years  both  as  a 
•osecutor  and  defense  lawyer, 
id  being  involved  with  prisons 
irough  service  on  parole 
aards,  that  the  present 
jntencing  policy  in  thiscountry 
antiquated.  If  anything,  it  is  a 
jterrent  to  any  constructive 
ihabilitation.  I  lean  toward 
>me  proposals  I  have  heard  of 
ir  mandatory  minimum 
jntences.  There  are  many  who 
gue  against  that  and  some  of 
em  make  good  sense. 
My  experience  has  been  that 
le  sentencing  process, 
irticularly  the  probation  and 
irole  process,  really  encour- 
jes  a  defendant  to  simply  play 
e  game.  In  fact,  we  have  not 
:hieved  rehabilitation,  we 
jve  really  only  reached  out  to 
rce  the  defendant  to  say  what 
e  want  to  hear — "we"  being 
e  parole  board  and  society. 
For  a  very  short  time  prisoners 
idicate  that  they  are 
habilitated  when,  in  fact,  they 
e  not  and  never  were.  The 
cidivism  rate  certainly  bears 
at  out.  Part  of  the  population 
prison  have  the  desire  to 
>rrect  their  ways  while 
carcerated,  so  we  need  to 
ive  programs  available. 
I  believe  very  strongly  in  the 
lerapeutic  community 
>proach  which  is  based  on, 
)o  you  want  to  help  yourself?" 
id  not  the  traditional,  "You  be 
)od  and  you  get  out  early".  It 
jlps  the  person  adjust  to  his 
e  and  understand  his  life,  and 
he's  going  to  be  in  therefor  ten 
sars,  non-parole  time,  he's  got 
be  more  satisfied  with  his  life, 
'e  had  some  experience  with 
is  type  approach  in  both  the 
deral  prison  system  and  in 
rizona.  I  feel  the  mandatory 
ini  mu  m  can  work  i  n 
injunction  with  a  therapeutic 
immunity  approach. 
Are  today's  sentences  too 
svere? 

While  I  do  find  some  merit  to 
e  idea  that  punitiveness  is 
>od  for  the  sake  of  deterrence, 


generally  our  sentences  are  too 
long  and  ineffective.  Our  penal 
system  must  give  those  inmates 
who  want  to  solve  their 
problems  an  opportunity  to  do 
so. 

You  and  I,  on  the  outside, 
can't  give  advice  to  legislative 
committees  on  how  to  deal  with 
the  inmates  so  that  they  will  act 
non-criminally.  We've  got  to 
talk  to  the  inmates,  listen  to 
them,  and  try  to  understand 
them.  Only  then,  with  the  good 
and  bad,  the  "con''  and 
"non-con"  information  that 
comes  forward,  can  you  build  a 
program  that  goes  to  the  heart  of 
their  individual  problems. 

What  about  appellate  review 
of  sentences? 

I  think  there  is  some  merit  to 
having  procedural  review  of 
sentences,  particularly 
sentences  that  have  been 
imposed  many  years  ago  under 
very  emotional,  difficult 
circumstances  for  the  commun- 
ity, for  the  court,  and  for  the  law 
enforcement  agency  at  the  time. 
These  things  do  change,  and 
they  should  be  subject  to  some 
review.  If  you  had  a  real 
therapeutic  rehabilitation 
program  that  would  be  an  even 
greater  reason  to  have  review, 
in  my  opinion. 

What  do  you  see  as  the 
long-term  and  short-term 
impact  of  the  codification  of 
the  federal  criminal  code? 

I  think  any  recodification  will 
initially  be  difficult  on  the 
judiciary,  law  enforcement 
personnel,  lawyers,  and 
everybody  in  the  criminal  justice 
system.  The  disparities  in  our 
criminal  law  that  I  am  familiar 
with,  demonstrate  to  me  a  need 
to  move  in  the  direction  of 
recodification.  The  unfortunate 
problem  is  that  there  is  less 
willingness  to  compromise  in 
the  area  of  criminal  code  justice 
than  almost  any  place  else 
because  people  have  strong 
feelings  about  criminal  law. 
How  long  a  sentence  should  this 
crime  carry?  What  should  be 
considered  as  the  proper 
classification  of  that  crime? 

(See  INTERVIEW,  page  6) 


WHITE  HOUSE  SEEKING 

VIEWS  ON  CREATION  OF 

NATIONAL  INSTITUTE  OF 

JUSTICE 

The  Justice  System  Improve- 
ment Study  of  President 
Carter's  Reorganization  Project 
is  conducting  some  preliminary 
work  concerning  the  possible 
creation  of  a  National  Institute 
of  Justice  (NIJ). 

As  part  of  this  project,  the 
White  House  Office  of 
Management  and  Budget  has 
sent  a  wide-ranging  question- 
naire to  members  of  the 
judiciary  and  other  officials  who 
have  indicated  an  interest  in 
judicial  administration. 

Here  are  some  of  the  major 
questions  surrounding  the 
creation  of  the  Institute  which 
are  included  in  the  question- 
naire: 

•  Should  a  NIJ  be  created; 

•  What  are  the  functions  and 
activities  that  it  could  and 
should  perform; 

•  Should  it  create  and  develop 
new  programs  or  consolidate 
existing  programs; 

•  What  kind  of  structure 
should  it  have  and  how  should 
the  membership  be  appointed; 

•  What  personnel  system 
should  be  adopted  by  the  NIJ; 

•  What  types  of  research 
should  the  NIJ  undertake,  how 
can  those  activities  be  evaluated 
and  their  findings  and  results 
communicated  to  the  justice 
community. 

The  questionnaire  also  asks  a 
series  of  questions  on  the  scope 
and  functions  of  a  NIJ,  its 
organization  and  stucture,  and 
justice-related  research  should 
it  become  one  of  NIJ's  major 
functions. 

The  Director  of  the  Project, 
FT.  Davis  Jr.,  points  out  thatthe 
Justice  Department  has 
proceeded  with  its  examination 
of  possible  improvements  in  the 
areas  of  policy  and  planning, 
information  and  statistical 
services,  and  state  and  local 
financial  assistance. 
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(INTERVIEW,  from  page  5) 

It  is  going  to  be  difficult  on  the 
criminal  justice  system  for  a 
while  and  certainly  on  the 
courts  to  adjust  to  it.  But  I  think 
that  is  a  part  of  the  evolutionary 
process  of  a  good  governmental 
system.  It's  been  done  before; 
it's  been  done  in  many  states. 
My  state  just  did  it,  and  it  is 
causing  all  kinds  of  problems. 
Prosecutors  don't  like  it; 
defense  lawyers  don't  like  it. 
But,  in  fact,  as  they  work  with  it 
longer  it  becomes  more  of  a  fact 
of  life.  They  ultimately  realize  it 
is  not  too  bad. 

I  think  that  is  what  will 
happen  with  the  federal 
criminal  law  recodification.  It  is 
the  product  of  years  of  work  and 
I  believe  will  be  a  significant 
improvement  in  our  federal  law. 


SECOND  CIRCUIT  PANEL 

FORMED  TO  FIND 

SOLUTIONS  TO  LITIGATION 

COSTS 

As  a  result  of  sharply  rising 
costs  of  prosecuting  and 
defending  civil  litigation,  access 
to  the  courts  is  being  restricted 
to  the  relative  few  who  can 
afford  it.  Chief  Judge  Irving  R. 
Kaufman  (CA-2)  said  in 
announcing  the  appointment  of 
a  commission  of  jurists,  lawyers 
and  scholars  to  study  the 
problem  and  formulate 
solutions. 

The  panel  which  will  be 
known  as  the  Second  Circuit 
Commission  on  the  Reduction  of 
Burdens  and  Costs  in  Civil 
Litigation,  will  be  co-chaired  by 
Michael  Sovern,  Dean  of 
Columbia  University  Law 
School  and  Alan  Hruska,  a 
New  York  Lawyer. 


This  is  the  scene  at  Arlington   National   Cemetry  as  Administrative  Office  Director 
Rowland  F.  Kirks  was  buried  with  full  military  honors. 


lEGISINiNE 

OUTLOOI 


A  review  of  pertinent  Legislation 
prepared  by  the  Administrative 
Office  of  U.S.  Courts. 

ENACTMENTS 

P.L.  95-1 57,  an  Act  creating 
District  Court  for  the  northei 
Mariana  Islands,  was  signed  t 
the  President  on  November 
(See  story  page  8). 

On  October  28,  a  bill  (S.  1 68: 
P.L.  95-144)  was  enacted  whic 
carries  out  provisions  of  the  U.! 
prisoner  repatriation  treatU 
with  Mexico  and  Canada.  Tr 
Act  sets  up  a  commission 
handle  applications  f( 
repatriation. 


CONGRESSIONAL  ACTION 

Bankruptcy.  (See  story  page  1 

Criminal  Code.  On  November 
the  Senate  Judiciary  Committ 
approved  S.  1437,  the  propo; 
to  revise  and  codify  the  fede 
criminal  laws. 

Among  the  most  signifies 
provisions  of  the  bill  are  tl 
sections  creating  a  fede 
sentencing  commissi  o 
decriminalizing,  in  part,  t 
possession  of  small  amounts 
marijuana  by  making  it 
misdeameanor  punishable 
fine  and  providing  for  expungi 
the  criminal  records  of  perse 
convicted  for  the  first  thr 
infractions. 

The  controversial  legislati 
was  reported  after  many  wet 
of  markup  sessions.  Furtl 
hearings  before  the  Hot 
Judiciary  Committee  on  t 
companion  bill,  H.R.  6869,  < 
planned  for  the  recess  peri 
Some  of  the  major  new  featui 
of  the  bill  as  reported  relate 
the  Sentencing  Commissi* 
which  would  consist  of  sev 
members,  a  majority  of  whe 
including  the  chairman,  wo 
be  appointed  by  the  Presid< 


th  confirmation  by  the 
nate,  and  a  minority  of  whom 
uld  be  appointed  by  the 
Jicial  Conference. 
isumer  Protection.  H.R.  971  8, 
i  compromise  legislation  to 
ablish  a  federal  office  for 
lsumers,  was  removed  from 
3  House  ca lendar  on 
i/ember  1  by  SpeakerThomas 
Jeill,  Jr.  (Dem.  Mass.).  It  is 
lected  that  the  bill,  in  some 
n,  will  be  back  in  Congress  in 
Second  Session, 
stoms  Clearance.  On  October 

the  House  passed  as 
iorted,  H.R.  8149,  a  bill 
jigned  to  reform  the  customs 
arance  of  merchandise  and 
;sengers.  Among  the  major 
mges  in  existing  customs  law 
ich  the  bill  makes  are  revised 
laities,  and  provisions  for  full 
licial  review  of  alleged 
lations.  The  bill  is  currently 
iding  in  the  Senate  Finance 
nmittee. 

)  Enforcement.  On  October 
,  the  Senate  passed 
islation  (H.R.  3816)  to 
engthen  Federal  Trade 
mmission  enforcement 
>cedures.  The  approved 
sion  does  not  include  a 
vision  contained  in  the  bill  as 
>orted  by  the  Senate 
rtmerce  Committee  to  permit 
isumers  to  file  class  action 
ts  based  on  FTC  rulings, 
v  similar  bill  was  passed  by 

House  on  October  13, 
ferences  in  the  House  and 
nate  versions  must  be 
olved  by  a  joint  conference 
ore  the  legislation  can  be 
it  to  the  President, 
irt  Interpreters.  S.  1315,  the 
islation  which  would 
ablish  an  interpretation 
vice  in  the  federal  courts  to 
ve  non-English  speaking 
>ple  and  individuals  with 
iring  and  speech  impair- 
nts,  was  passed  by  the 
late  on  November  4. 
irt  Accommodations.  On 
'ember  1,  a  bill  (H.R.  2770) 
s  passed  by  the  House  which 
uld  amend  Title  28  U.S.C.  to 
vide  accommodations  for 
ges    of    the    United    States 


7 
Courts  of  Appeals  at  places 
other  than  those  where  regular 
terms  of  courts  are  authorized 
by  law  to  be  held,  if  such 
accommodations  have  been 
approved  as  necessary  by  the 
judicial  council  for  the 
appropriate  circuit  and  if  space 
is  available  without  cost  to  the 
Government.  The  bill,  which 
was  also  passed  by  the  Senate 
on  November  4,  is  currently 
awaiting  signature  by  the 
President. 

Jurors.  Hearings  were  held  on 
September  26  before  the 
Senate  Judiciary  Subcommittee 
on  Improvements  in  Judicial 
Machinery  on  Judicial 
Conference-sponsored  legisla- 
tion to  increase  the  compensa- 
tion and  expenses  payable  to 
federal  jurors  and  to  provide 
them  statutory  protection 
against  termination  of 
employment  because  of  jury 
duty.  The  bill,  S.  2075,  is 
pending  in  the  Subcommittee 
and  is  expected  to  be  favorably 
reported  early  in  the  next 
session    of    Congress. 

Also  considered  at  the 
hearing  was  legislation  (S.  2072 
and  S.  2074)  urged  by  the 
Judicial  Conference  to  make 
further  improvements  in  the 
federal  jury  administration. 
Among  the  proposals  which 
would  be  implemented  would  be 
the  coverage  of  all  federal  jurors 
under  the  Federal  Employees 
Compensation  Act  in  case  of 
injuries  in  the  course  of  their 
service,  the  abolition  of  the 
automatic  mileage  excuse  from 
jury  service,  the  redefinition  of 
certain  terms  with  respect  to 
j  ury  selection  by  automated  data 
processing  methods,  and 
clarification  of  the  eligibility  for 
jury  service  of  one  who  has  been 
convicted  of  a  criminal  offense 
but  had  his  civil  rights  restored 
These  measures  are  also 
pending  in  the  House  Judiciary 
Committee  as  H.R.  7809,  7810, 
and  7813.  The  witness  on 
behalf  of  the  Judicial 
Conference  at  the  Senate 
hearing  was  Carl  H.  Imlay, 
General  Counsel  of  the  Admin- 


istrative    Office     of     the     US 
Courts. 

BILLS  INTRODUCED 
Audio-Visual.  On  October  19, 
H.R.  9657,  a  bill  to  establish 
uniform  procedures  for  the 
procurement,  production,  and 
distribution  of  audio-visual 
materials  by  federal  agencies, 
was  introduced  by  Representa- 
tive Edward  R.  Roybal  (Dem. 
Calif.)  The  legislation  would 
create  a  Federal  Audio-Visual 
Commission  which  would 
supervise  and  isssue  regula- 
tions relating  to  the  acquisition 
of  audio-visual  materials  from 
private  sector  producers  for  use 
by  federal  agencies. 

Veterans  Appeals.  Legislation 
to  establish  a  Court  of  Veterans' 
Appeals  was  introduced  in  the 
Senate  on  October  28  by 
Senator  Strom  Thurmond  (Rep. 
S.C.)..  The  bill,  S.  2263,  is  one  of 
several  recent  attempts  to 
provide  final  judicial  review  for 
decisions  issued  by  the  Board  of 
Veterans'  Appeals.  Under  the 
proposed  bill,  cases  would  be 
heard  by  the  new  court  on  briefs 
and  oral  argument  when  the 
matter  in  issue  is  a  question  of 
law.  In  all  other  cases,  the  case 
would  be  referred  to  a 
commissioner  for  a  hearing.  The 
assistance  of  federal  district 
courts  within  the  jurisdiction  of 
a  particular  inquiry  could  be 
invoked  to  enforce  subpoenas 
issued  by  the  Appeals  Court  in 
conjunction  with  any  proceed- 
ing. 

Arbitration.  H.R.  9778,  a  bill  to 
amend  Title  28  U.S.C.  to 
encourage  the  use  of  arbitration 
in  U.S.  district  courts,  was 
introduced  on  October  27  by 
Representative  Peter  W. 
Rodino,  Jr.  (Dem.  N.J.)  Under 
the  legislation,  the  chief  judge  of 
a  federal  district  court  in  which 
arbitration  is  authorized  would 
certify  arbitrators  to  serve 
within  the  judicial  district. 
Cases  could  be  referred  to 
arbitration  where  the  parties 
had  consented,  the  relief  sought 

(See  LEGISLATION,  page  8) 
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APPOINTMENTS 

Edward     H.     Johnstone,     U.S. 

District  Judge,  W.D.  Ky.,  Oct. 

13 
Harry    W.    MacLaughlin,    U.S. 

District  Judge,  D.  Minn.,  Sept 

29 
Alvin    B.    Rubin,    U.S.    Circuit 

Judge,  5th  Cir.,  Oct.  8 
Procter   Hug,   Jr.,    U.S.    Circuit 

Judge,  9th  Cir.,  Sept.  16 
Louis  F.  Oberdorfer,  U.S.  District 

Judge,   District  of  Columbia, 

Nov.  1 
Hugh  H.   Bownes,  U.S.  Circuit 

Judge,  1st  Cir.,  Oct.  31 

ELEVATION 

David  S.  Porter,  Chief  Judge, 
U.S.  District  Court,  S.D.  Ohio, 
Sept.  19 

CONFIRMATION 

Elsijane  Trimble  Roy,  U.S. 
District  Judge,  E.&W.D.  Ark., 
Nov.  1 

NOMINATIONS 

Robert  F.  Collins,  U.S.  district 

Judge,  E.D.  La.,  Nov.  2 
John  L  Kane,  Jr.,  U.S.  District 

Judge,  D.  Colo.,  Nov.     2 
James   K.    Logan,   U.S.   Circuit 

Judge,  10th  Cir.,  Nov.  4 
Monroe  G.  McKay,  U.S.  Circuit 

Judge,  10th  Cir.,  Nov.  2 
Robert   S.  Vance,   U.S.   Circuit 

Judge,  5th  Cir.,  Nov.  4 


calendar 

Dec.  1  -2  Workshop  for  District 
Judges  (Ninth  Circuit),  San 
Diego,  CA 

Dec.  5-6  Judicial  Conference 
Advisory  Committee  on 
Appellate  Rules,  Washington, 
DC 

Dec.  12-13  Judicial  Conference 
Advisory  Committee  on  Civil 
Rules,  Washington,  DC 

Dec.  12-14  Seminar  for  Bank- 
ruptcy Clerks,  Atlanta,  GA 

Dec.  12-14  Seminar  for  Staff 
Attorneys,  New  Orleans,  LA 

Dec.  13-16  Seminar  on  Crisis 
Intervention  for  U.S.  Pro- 
bation Officers,  Dallas,  TX 

Dec.  15-17  Seminar  for 
Bankruptcy  Referees,  Atlanta, 
GA 

Dec.  19-21  Advanced  Manage- 
ment Seminar  for  Probation 
Clerks,  Ft.  Lauderdale,  FL 

DEATHS 

Joseph    W.    Woodrough,    U.S. 

Senior  Circuit  Judge,  8th  Cir., 

Oct.  2 
James  H.  Gorbey,  U.S.  District 

Judge,  E.D.  Pa.,  Oct.  24 
Gunnar  H.  Nordbye,  U.S.  District 

Judge,  D.MN,  Nov.  5 

(LEGISLATION,  from  page  7) 

was  not  in  excess  of  $50,000 
damages,  or  where  the  United 
States  was  a  party  and  it  was  a 
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type  of  action  authorized  by  tHi) 
bill. 

Diversity.     On     November 
Representative    Robert    V| 
Kastenmeir    (Dem.    Wis'' 
introduced  H.R.  10050,  anoth 
bill     proposing     to    abo I  is 
diversity  of  citizenship  as  a  bas, 
of  jurisdiction  of  federal  distri: 
courts.  This  version  would  ah 
abolish     the     amount    \ 
controversy    requirement 
federal  question  cases.  The  bl 
has  been  referred  to  the  Hou:i 
Judiciary  Committee. 


Hi 


NEW  TERRITORIAL  COUR 
WILL  BE  ESTABLISHED 
IN  MARIANAS 

The  first  new  territorial  coi 
to  be  established  in  o\ 
thirty-five  years  will  be  open 
on  Saipan  in  the  northe 
Marianas  Islands  on  January 

Currently,  there  are  territor 
courts  in  the  Virgin  Islam 
Canal  Zone  and  Guam  and  t 
Marianas  court  will  be  t 
fourth  in  the  federal  judic 
system. 

In  order  to  assist  the  rv 
judge  and  court  clerk  to  make 
efficient  beginning,  Chief  Juc 
Russell  E.  Smith  (D.  Mont.)  a 
the  Clerk  of  Court  for  the  Disti 
of  Arizona,  Wallace 
Furstenau,  will  travel  to  Saip 
and  remain  throughout  most 
January. 
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Administrative  Office  Director,  Deputy  Director  Named 

The  Supreme  Court  November  21  selected  William  E.  Foley  as 
)irector  of  the  Administrative  Office  of  the  United  States  Courts 
nd  Joseph  F.  Spaniol,  Jr.  as  Deputy  Director. 

Mr.  Foley  replaces  Rowland  F.  Kirks  who  died  November  2. 


The  new  Director  is  a  native  of 
anbury,  Connecticut  and  is 
arried  to  the  former 
arguerite  M.  Pratt.  They  have 
>ven  children.  He  holds  four 
arvard  degrees;  A.B.,  LL.  B., 
M.  and  Ph.D.  .  During  World 
far  II  he  served  in  the  Navy  as  a 
eutenant  Commander  and 
ter  joined  the  Department  of 
jstice  where  he  served  for 
t/enty-three  years  as  Chief, 
ternal  Security  and  Foreign 
gents  Registration  Section, 
riminal  Division;  Executive 
ssistant  to  the  Assistant 
ttorney  General,  Internal 
ecurity  Division;  and  Deputy 
ssistant  Attorney  General, 
riminal  Division. 
Mr.  Foley  is  no  stranger  to  the 
deral  judiciary  since  he  joined 
le  Administrative  Office  in 
364  as  Deputy  Director  and 
as  served  in  that  post  until  his 
resent  appointment. 
In  addition  to  his  duties  as 
irector  of  the  Administrative 
ffice,  Mr.  Foley  also  assumes  a 
Bat  on  both  the  Board  of  the 
ederal  Judicial  Center  and  the 
oard  of  Certification. 
Joseph  F.  Spaniol,  Jr.  is  a 
ative  of  Columbus,  Ohio.  He 
;ceived  his  A.B.  from  John 
arroll  University  in  Cleveland, 
bio;  his  LL.  B.  from  Western 
eserve  University,  also  in 
leveland;  and  his  LL.  M.  from 
eorgetown  University  in 
/ashington,  D.C. 


In  selecting  Mr.  Spaniol  as 
Deputy  Director,  the  Supreme 
Court  chose  a  career  employee 
of  the  Administrative  Office.  Mr. 
Spaniol  joined  the  A.O.  as  an 
attorney  almost  immediately 
following  graduation  from  law 
school  and  later  served  as 
General  Counsel,  Chief  of  the 
Division  of  Procedural  Studies 
and  Statistics  and  for  the  last 
seven  years  he  served  as 
Assistant  Director  for  Legal 
Affairs. 

He  is  married  to  the  former 
Viola  Montz  and  has  eight 
children.  During  World  War  II, 
he  served  in  the  Army. 

HOUSE  JUDICIARY 

COMMITTEE 

APPROVES  145  NEW 

JUDGESHIPS 

On  November  30,  the  House 
Judiciary  Committee  approved 
the  creation  of  145  new  district 
and  appellate  judgeships.  This 
was  one  more  than  previously 
approved  by  the  Senate 
Judiciary  Committee  earlierthis 
year. 

Of  the  total,  110  are  district 
judgeships  and  35  are  courts  of 
appeals  judgeships. 

Final  action  on  the  Omnibus 
Judgeship  Bill  will  not  be  taken 
until  early  next  session. 


William  E.  Foley 

Director,  Administrative  Office 

of  the  United  States  Courts 
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Joseph  F.  Spaniol.  Jr. 

Deputy  Director,  Administrative  Office 

of  the  United  States  Courts 
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PROBATION  OFFICERS 

MANDATORY  RETIREMENT 

ACT  TAKES  EFFECT 

JANUARY  1 

On  January  1,  P.L  93-350, 
enacted  July  12,  1974,  will  go 
into  effect  forcing  Probation 
Officers  who  have  reached  age 
55  or  completed  twenty  years  of 
service,  if  theyareolderthan 55, 
to  retire. 

The  legislation  made  three 
important  changes  to  the  law 
then  in  effect  regarding 
Probation  Officer  retirement: 

•  The  annuity  computation 
rate  was  increased  from  two 
percent  per  year  of  service  to 
two  and  one-half  percent  for  the 
first  twenty  years  plus  two 
percent  for  each  year  over 
twenty  years. 

•  The  employee's  deduction 
rate  and  the  matching  agency 
(the  Administrative  Office)  con- 
tribution was  increased  from 
seven  to  seven  and  one-half 
percent  and  the  head  of  the 
agency  was  authorized  to 
establish  minimum  and 
maximum  age  limits  within 
which  an  original  appointment 
may  be  made  to  a  covered 
position. 

•  Effective  January  1,  1978, 
the  mandatory  separation  of  an 
employee  eligible  for  immediate 
retirement  on  the  last  day  of  the 
month  in  which  the  employee 
becomes  55  years  of  age  or 
completes  20  years  of  service,  if 
then  overthatage,  is  required  by 
law.  However,  the  head  of  the 
Administrative  Office,  when  in 
his  judgment  the  public  interest 
so  requires,  may  exempt  such 
an  employee  from  automatic 
separation  until  that  employee 
becomes  60  years  of  age. 

At  its  March,  1975  meeting, 
the  Judicial  Conference  of  the 
U.S.  adopted  a  resolution  that, 
for  the  purposes  of  implement- 
ing this  Act,  "the  Director  of  the 
Administrative  Office,  when  in 
his  judgment  and  after 
receiving  the  findings  and 
recommendation  of  the  chief 
judge  of  the  district  finds  that 
the  public  interest  so  requires, 


may  exempt  a  probation  officer 
from  separation  until  the 
probation  officer  reaches  60 
years  of  age." 

To  assist  the  Director  of  the 
Administrative  Office  in 
exercising  his  authority  to 
exempt  a  probation  officer  from 
mandatory  separation,  the 
Judicial  Conference  of  the  U.S. 
at  its  September  1977  meeting 
approved  these  guidelines: 

•  It  is  the  policy  of  the  Judicial 
Conference  that  probation 
officers  shall  be  exempted  from 
mandatory  separation  when,  in 
the  judgment  of  the  Director  and 
the  chief  judge  of  the  district, 
the  public  interest  requires  such 
exemption,  the  following  factors 
are  to  be  considered: 

a.  The  benefits  which  will 
inure  to  the  Government  upon 
exemption. 

b.  The  degree  of  difficulty  in 
replacing  the  employee. 

c.  The  need  for  the 
employee  to  perform  essential 
service  in  the  time  of 
emergency. 

d.  Any  exemption  shall  be 
limited  to  one  year  at  a  time. 
The  request  for  exemption  and 
any  subsequent  request  for 
extension  of  exemption  should 
be  sent  to  the  Director  and 
should  specifically  detail  why 
the  exemption/extension  is  in 
the  public  interest  and  should 
also  detail  the  alternatives  to 
exemption  which  the  court  has 
considered  and  the  reasons  they 
have  been  determined 
unsuitable. 


sifi 


TWO  DISTRICT  JUDGES 

OFFER  SUBSTITUTE  JURY 

SELECTION  TECHNIQUE 

Instead  of  specifically 
designating  alternate  jurors  at 
the  outset  of  the  trial  at  least  two 
District  Judges  have,  with  the 
consent  of  counsel,  been 
deferring  the  designation  of 
alternate  jurors  until  the 
completion  of  the  judge's 
charge  to  the  jury. 

Chief  Judge  Jacob  Mishler 
and  Judge  George  C.  Pratt  (E.D. 
N.Y.)  have  both  drawn  up  forms 


of  stipulation  which  couns 
may  sign  which  offer  substitu 
procedures  in  lieu  of  \\ 
statutory  requirements  in  FRC 
46(b)  and  FRCrP  24(c).  Tr 
stipulation  sets  out  four  poin, 
of  agreement  by  the  trial  juck 
and  counsel  for  the  partie 
These  are: 

1 .  Upon  selection  of  the  jur 
two  additional  jurors  shall  I 
chosen,  with  plaintiff  ar 
defendants]  each  entitled  . 
one  additonal  perempto 
challenge. 

2.  No  juror  shall  be  designat< 
as  "alternate"  until  after  tH 
court's  charge. 

3.  If  the  entire  panel  remain 
to  the  end  of  the  charge  tru 
plaintiff  and  defendants]  she 
each  have  one  addition 
peremptory  challenge,  wi 
plaintiff  challenging  first.  Tl 
persons  thus  challenged  sh< 
be  deemed  "alternate"  juro 
and  dismissed  at  that  time.  Tl 
members  of  the  panel  shall  n 
be  informed  that  it  is  the  parti< 
who  have  designated  tr 
"alternate"  jurors. 

4.  If  one  member  of  the  pan 
is  unable  to  continue  to  the  er 
of  the  charge  then  one  otlv 
"alternate"  juror  shall  t 
selected  by  lot. 

The     judges     using     th 
procedure     report     that     bo 
prosecution  and  defense  ha* 
said  they  are  satisfied  with  tr 
procedure    especially    since 
allows  them,  at  no  extra  cost 
delay,  to  make  a  judgment  aft 
they  have  had  an  opportunity 
observe   the   jury  during   tri< 
Also  reported  by  the  judges 
the  fact  that  this  device  tends 
keep  all  of  the  jurors,  includir 
those  ultimately  designated  < 
alternates,  interested  and  ale 
throughout  the  trial. 
As    innovative    techniques    i 
procedures     come     to    ol 
attention,  we  will  report  them 
The  Third  Branch.  For  details  c 
the    development    and   use 
these  procedures,   readers  a, 
invited  to  communicate  direct 
with    the    judicial    officei 
involved  or  the  Federal  Judici 
Center. 


MAJOR  SENTENCING 

INSTITUTE  HELD  AT 

MORGANTOWN,  W.  VA. 

A  major  Sentencing  Institute 
'as  held  this  fall  at  Morgan- 
iwn,  West  Virginia  in  which  43 
deral  judges  from  both  the 
econd  and  Seventh  Circuits 
irticipated. 

During  the  first  day  the 
tendees  had  an  opportunity  to 
ur  the  Bureau  of  Prisons 
cility  for  youthful  offenders  at 
organtown.  The  second  day 
as  devoted  to  a  panel 
scussion  on  sentencing  in 
hich  Morris  Abrams  presented 

paper  on  "Social  Risk 
jntencing:  A  New  Approach." 
>ining  Mr.  Abrams  on  the 
inel  were  Harold  Tyler,  former 
jputy  Attorney  General  and 
deral  judge,  and  Franklin 
mring,  Director  of  the  Center 
r  Studies  in  Criminal  Justice 
the  University  of  Chicago  Law 
:hool. 
Carl  Imlay,  General  Counsel 

the  Administrative  Office, 
iscribed  the  sentencing 
ction  of  the  new  federal 
iminal  code  which  may  be 
lacted  next  year.  He 
sntioned  that  the  law  requires 
e  creation  of  a  sentencing 
mmission  designed  to  set 
ntencing  guidelines.  This 
mmission,  he  told  the 
tendees,  will  be  composed  of 
ven  members — four  appoint- 
by  the  President  and  three  by 
9  Judicial  Conference. 
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MAGISTRATES  HOLDING 
HEARINGS  IN  MEXICO 
ON  PRISONER  CASES 

On  November  7,  a  special 
meeting  was  held  in  San 
Antonio,  Texas  to  allow  repre- 
sentatives of  the  Administrative 
Office's  Magistrates  Division, 
Administrative  Office's 
Magistrates  Division,  the 
Bureau  of  Prisons,  Administra- 
tive Office's  Criminal  Justice 
Act  Division,  and  the 
Department  of  Justice  to  dis- 
cuss the  problems  associated 
with  holding  magistrate  court 
hearings  throughout  Mexico  to 
verify  whether  American 
prisoners  now  in  Mexican  jails 


or  prisons  desire  to  return  to  the 
U.S.  to  serve  the  remainder  of 
their  terms. 

Federal  public  defenders  and 
U.S.  magistrates  also  attended. 

There  are  from  four  hundred 
to  six  hundred  U.S.  inmates  in 
Mexican  institutions.  The 
magistrates  will  hold  their  first 
hearing  in  early  December  in 
Mexico  City  and  then  hold  other 
hearings  in  several  other 
locations  in  Mexico. 

This  is  believed  to  be  the  first 
time  in  the  history  of  the  federal 
judiciary  that  a  significant 
number  of  court  officers  have 
held  court  hearings  in  a  foreign 
nation. 


DISTRICT  COURT  MICROFILMING  ALL  OF  ITS  RECORDS 


The  U.S.  District  Court  for  the 
Western  District  of  Louisiana 
began  microfilming  all  of  its 
official  case  records  on  January 
1  of  this  year  in  order  to  fill 
the  need  for  simultaneous 
access  to  the  records  at  the 
headquarters  office  as  well  as  at 
several  divisional  offices. 

This  is  necessary  because  the 
geography  of  the  District,  which 
is  a  250-mile  by  150-mile 
rectangle,  divided  into  six 
divisions  with  the  headquarters 
division  at  the  extreme 
northwest  section  of  the 
District. 

Prior  to  the  institution  of 
simultaneous  microfilming  of 
the  records,  it  was  necessary  to 
mail  records  as  needed  to  the 
various  District  divisions.  As  a 
result,  many  case  records  made 
several  round  trips  from 
headquarters  to  the  various 
divisions  which  drained 
manpower  and  money  from  the 
District  and  caused  delays. 

Today,  immediately  prior  to 
docketing,  the  case  file  is 
microfilmed  and  a  master  copy 
is  kept  in  the  headquarters 
division.  The  full  record  is  then 
sent  immediately  to  the  judge 
who  is  assigned  the  case. 

The  Clerk  of  the  Court,  Robert 
H.  Shemwell,  said  the  microfilm 


is  kept  at  the  headquarters 
office  enabling  that  office  to 
docket  the  case,  prepare 
statistical  reports  and  set 
calendar  dates.  Moreover,  once 
the  case  is  completed,  plans  are 
to  substitute  a  copy  of  the 
microfilm  for  the  official  record 
which  will  be  destroyed. 

While  microfilming  was  not 
initially  intended  to  be  used  to 
save  space  in  the  Clerk's  Office, 
a  tremendous  space  saving  has 
been  realized:  Filings  for  1977 
occupy  only  365  square  inches 
while  the  files  themselves 
would  fill  eight  filing  cabinets.  A 
full  docket  book  occupies  only 
13  microfiche. 

In  addition  to  saving  space, 
security  has  also  become  an 
important  factor.  In  the  past, 
when  a  case  record  was  lost  in 
the  mails  or  when  the  document 
was  removed  from  the  case  file, 
an  insurmountable  problem 
arose.  Today,  the  microfilm 
section  at  headquarters  need 
only  print  a  copy  of  the 
microfilm. 

"It  is  my  feeling  that  microfilm 
definitely  has  application  in  the 
courts,"  Mr.  Shemwell  said;  but 
he  added  the  total  "extent  of  its 
usefulness  as  yet  remains 
undefined." 
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A  VISITATION  PROGRAM  FOF 
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By  Judge  William  J.  Campbell, 
(N.D.     III.)    Seminar    Chairman 
Emeritus,  Federal  Judicial  Center 


Judge  William  J.  Campbell 


The  federal  courts  can  take 
pride  in  the  leadershipthey  have 
given  to  judicial  education,  an 
area  that  is  enjoying  increasing 
support  from  judges  —  state  and 
federal  —  across  the  country.  At 
its  June  meeting,  the  Judicial 
Center's  Board,  inspired  by  its 
Chairman,  the  Chief  Justice, 
and  Judge  Walter  E.  Hoffman, 
then  its  Director,  considered  the 
growing  interest  among  the 
federal  judiciary  for  individually 
structured  orientation  programs 
for  new  judges  and  recom- 
mended the  creation  within  the 
Center  of  a  visitation  program 
for  newly  appointed  district 
judges.  The  Chief  Justice  then 
requested  that  I  prepare  this 
article  on  the  subject. 

We  all  recognize  that  federal 
judges  come  to  their  new 
positions  with  a  wide  variety  of 
backgrounds.  A  new  judge 
coming  from  a  corporate  law 
practice  may  wish  special 
orientation  on  processing 
criminal  cases.  A  new  judge, 
quite  familiar  with  litigation  in 
state  courts,  may  wish  to 
concentrate  a  few  days' 
attention    on    the   federal    civil 


non-jury  trial.  This  diversity 
argues  for  specially  tailored 
programs,  designed  to  be  of 
maximum  benefit  to  each  new 
judge. 

Furthermore,  a  carefully 
constructed,  individually 
tailored,  orientation  program  at 
the  outset  of  a  judicial  career 
can  not  only  fill  particular  needs. 
It  can  also  influence  a  judge's 
growth  pattern  remarkably.  The 
Chief  Justice  has  pointed  out 
that  if  a  new  judge,  though  long 
awaited  by  his  new  colleagues, 
spends  his  initial  weeks  in 
orientation  rather  than  judging, 
it  will  reap  a  district  concrete 
benefits  of  improved  case 
processing  in  the  weeks  and 
months  after  orientation.  The 
Judge's  heightened  skill  and 
understanding,  in  the  short 
range  as  well  as  the  long  range, 
will  more  than  compensate  for 
the  two-week  postponement  of 
the  time  he  begins  to  try  cases. 

I  have  been  especially  aware 
of  this  need  from  my  vantage 
point  as  Chairman  of  Seminars 
and  Workshops  for  the  judiciary 
and  from  my  good  fortune  of 
being  in  frequent  contact  with 
almost  every  federal  trial  judge. 
Of  course,  the  various  districts, 
and  their  chief  judges 
especially,  recognize  the  need 
for  specially  tailored  orientation 
programs  and  particular 
districts  have  developed 
excellent  programs  that  can 
help  guide  our  efforts  to  develop 
a  program  for  all  federal  judges 
who  wish  it. 

I  am  proud  thatthe  program  of 
instructor  judges  in  the 
Northern  District  of  Illinois  is 
one  of  these;  it  is  a  program  that 
I   knew  was   needed   if  for  no 


other  reason  than  my  o\- 
experience.  My  "post-inducti- 
orientation"  took  place  wh<i 
after  an  impressive  inductir 
ceremony,  the  Senior  Juce 
(that's  whatthe  Chief  wascall: 
in  1940)  took  me  into 
chambers  and  flippantly  toss: 
me  a  sheaf  of  papers  listing  o* 
seven  hundred  cases  as  ii 
calendar.  He  casually  observi 
that  I  now  find  myself  ; 
courtroom  where  I  could  ai 
begin  a  call  of  the  calendar  sin 
several  cases  thereon  had  n 
been  called  in  over  ten  yea; 
Now,  as  I  devote  myself  in 
"retirement"  to  judic, 
education,  I  often  think  back 
that  day  and  consider  how  i 
we  have  progressed 
orientation  and  training  a 
how  much  furtherwe  mustgc 
meet  the  challenge. 

A  Proposal 

In  this  spirit,  I  respectfi 
offer  for  the  consideration  oft 
Board  and  of  the  entire  judici; 
a  proposal  that  can  build 
existing  programs  of  new-juc 
orientation.  Specifically 
suggest  that  all  newly  appoin 
judges  have  the  opportunity 
an  individually  design 
orientation  program  w 
experienced  "instructc 
judges.  A  new  judge  needs 
orientation  to  home  dist 
practices  from  an  experien< 
judge  in  the  home  district,  I 
he  or  she  could  also  benefitfr 
spending  some  few  days  v\ 
instructor  judges  for  out- 
district  orientation.  These  o 
of  district  instructor  judc 
could  come  from  a  diverse  grc 
of  20  to  30  of  the  practk 
masters  in  the  particular  c 
discrete  areas  where  n 
judges  most  need  help  in  "fill 
out"  their  preappointrru 
experiences  and  the  instruct 
provided  in  their  home  distri 

There  should  be  an  empha 
on  the  routine  of  the  new 


NEWLY  APPOINTED  JUDGES 


id  acquiring  the  basic 
chniques  to  manage  it.  Simple 
ocedures,  a  matter  of  habit  to 
perienced  judges,   will   often 

foreign  to  new  appointees. 
Two  weeks  of  intensive 
struction  would  appear 
fcessary.  Of  course,  the 
tails  of  this  proposal  can  be 
edified  as  various  chief 
Jges,  new  judges,  and  the 
iiciary  put  it  throught  the 
cessary  period  of  preliminary 
ial  and  error." 

vly  proposal  is  based  on 
/eral  assumptions.  (I)  new 
Iges'  orientation  needs  are 
rsonal  and  unique;  (2)  new 
Iges  learn  new  practices 
ickly  but,  once  established, 
ve  difficulty  changing  them; 

new  judges  can  best  master 
)  mechanics  of  their  new 
ice  in  a  short  and  intensive 
irning  session;  and  (4) 
)erienced  judges,  as  masters 

various  aspects  of  judicial 
iceedings,  should  be  the 
chers  of  those  techniques, 
'he  administrative  burdens  of 
signing  a  program  for  each 
ge  are  crushing  and  complex 
i  will  grow  even  more 
nanding  with  next  year's 
icipated  influx  of  new  judges, 
ly  because  we  can  turn  to  the 
leral  Judicial  Center  for  the 
:essary  coordination  and 
istical  support,  are  we  to 
isider  seriously  any  proposal 
augmented  individualized 
truction. 

i  short,  although  the  Judicial 
iference  of  the  United  States 
d  the  Conference  of 
tropolitan  Chief  Judges 
uld  sponsor  and  encourage 
project,  the  Federal  Judicial 
iter  is  the  appropriate 
anization  to  work  closely 
il  the  chief  judges  and  new 
3es  in  helping  them  develop 
program.  It  has  ready  access 
nformation  about  all  federal 
3es  and  manages  other 
mt  programs  for  the  federal 
ciary. 


Particular  Steps 

An     individualized     program 
could  proceed  as  follows. 

Planning  the  program 

1 .  The  particular  needs  of  the 
new  judge  and  particular  ways 
to  meet  them  should  be  explored 
carefully  with  the  new  judge 
and  his  chief  judge.  The  Center, 
through  the  Director  and  senior 
staff,  in  coordination  with  the 
respective  chief  judge,  could 
explore  with  the  new  judge 
those  areas  in  which  he  would 
be  subjected ata  particulartime. 
Achieving  the  right  combination 
is  a  delicate  task  that  the  Federal 
Judicial  Center,  with  its 
overview  of  the  entire  system,  is 
especially  well-equipped  to 
coordinate. 

A  diversity  of  judicial  styles 
and  procedural  techniques  must 
be  represented  in  the  group  of 
instructor  judges.  No  single 
mold  can  be  appropriate  for  all. 
To  expose  new  judges  to  only 
one  judicial  style  could  well  limit 
their  development  in  one 
direction  and  be  unhealthy  for 
the  entire  judicial  system.  Both 
extreme  eccentricity  and 
extreme  orthodoxy  in  the 
courtroom  manner  of  our 
federal  judges  are  to  be  avoided 
in  an  orientation  program.  The 
instructor  judges,  from  within 
and  without  the  district,  should 
complement  each  other. 
Diversity,  in  turn,  will  help  the 
judge  and  enable  him  to  extract 
the  best  elements  from  various 
styles  and  perhaps  even  bring 
back  some  constructive 
criticism  to  established 
practices  in  the  home  district  or 
circuit. 

Thus  the  "out-of-district" 
instructor  judges  should  be 
selected  from  across  the 
country,  with  each  circuit  and 
each  of  the  larger  districts 
represented.  Obviously,  the  size 
and  membership  of  this  group 
can   and   will   change  as   new 


needs  are  pinpointed  and  new 
perspectives  developed. 

2.     Two— week     schedule     of 
observation  and  instruction. 

Once  the  judge  enters  into 
duty,  the  first  full  week  could  be 
spent  with  the  instructor  judge 
within  his  own  district. 
Establishing  a  sound  relation- 
ship here  is  very  important, 
since  the  in-district  instructor 
judge  can  be  a  continuous 
source  of  assistance  and 
support  for  the  new  judges  for 
some  time  after  they  assume 
the  bench.  Numerous  questions 
will  come  to  the  mind  of  a  new 
judge  once  he  starts  processing 
cases,  and  he  will  benefit  from 
having  someone  to  whom  to 
turn  for  assistance  without 
embarrassment.  Our  experi- 
ence in  Chicago  is  that  an 
in-district  instructor  judge  can 
perform  a  valuable  service  in 
this  regard. 

For  the  first  three  days  of  the 
second  week,  new  judges  could 
be  assigned  to  the  instructor 
judge  outside  their  district. 

For  the  last  two  days  of  the 
second  week,  the  new  judges 
will  return  to  their  own  district 
and  their  original  instructor 
judge. 

Conclusion 

Finally,  on  the  last  day,  new 
judges  and  their  instructor 
judge  would  meet  with  the  chief 
judge  of  their  district  for  an 
introduction  and  briefing,  as 
well  as  a  welcome  to  the  district 
to  overcome  some  of  the  natural 
shyness  that  sometimes  attends 
the  initial  relationship  between 
chief  judge  and  new  judge. 

The  division  of  time  into  five, 
three  and  two-day  sessions  will 
allow  exposure  to  numerous 
aspects  of  the  new  role.  Appro- 
priately, the  first  and  longest 
session  will  expose  new  judges 
to  a  normal  judicial  week's 
proceedings.  Spending  the  next 

(See  JUDGES,  page  6) 
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(JUDGES,  from  page  5) 

three  days  with  another  out- 
of-district  instructor  judge  will 
provide  a  second  point  of  view 
and  a  basis  for  comparison,  as 
well  as  assistance  on  particular 
points  of  need.  Exposure  to  the 
second  judge's  technique  can 
be  followed  with  discussion  of 
differences  and  new  ideas.  New 
judges  will  then  have  a  full  day 
to  again  observe  in-district 
courtroom  procedure.  Obvious- 
ly, the  details  of  the  program  are 
not  set  in  concrete.  This 
allocation  does,  however, 
appear  a  reasonable  basis  on 
which  to  begin  the  programs. 

Orientation  Subjects 

The  exchange  between  the 
new  judges  and  the  instructor 
judges  should  focus  on  the 
common  procedures  and 
practices  of  a  federal  district 
court  judge,  including  court 
calendar,  motion  call,  discovery 
procedures,  preliminary 
hearings,  pretrial  conferences, 
voir  dire  examination,  judgment 
and  sentencing,  probation  and 
even  how  to  get  the  jury  into  and 
out  of  the  courtroom.  New 
judges  should  sit  on  the  bench 
with  their  instructor  judges 
during  at  least  one  trial.  Oral 
and  written  court  forms, 
benchbooks  and  other  "how  to 
do  it"  materials  should  be 
explained  to  the  new  judges. 
The  in-district  instructor  judge 
should  also  arrange  for  the  new 
judge  to  visit  the  institutions  in 
the  new  judge'sdistrict  in  which 
criminal  defendants  are  housed 
before  and  during  trial  and  to 
which  they  will  likely  be 
sentenced  upon  conviction. 

This  program  can  provide  new 
federal  judges  with  a 
personalized  orientation  to  the 
federal  judiciary.  The  visitation 
program  offers  clinical 
experience  during  an  intensive 
time  period,  providing 
immediate  benefit  that  the 
periodic  group  seminars  cannot 
be  expected  to  provide.  The  new 
judges  will  assume  the  bench 
with  greater  confidence  in  their 
own  ability  to  perform  their 
duties. 


The  Center  might  develop 
guidelines  and  a  "new  judges' 
checklist"  for  the  orientation 
program,  reflecting  the  views  of 
chief  judges  and  of  other 
experienced  judges  concerning 
the  topics  to  be  discussed  by  the 
new  judges  and  their  instructor 
judge  and  the  procedures  that 
the  new  judge  should  follow  in 
various  court  actions.  The 
Center  could  also  compile  a 
library  of  materials  and  tapes  of 
particular  court  proceedings, 
such  as  model  suppression 
hearings,  to  be  loaned  out  to 
newly  appointed  judges  upon 
request. 

Other  Suggestions 

The  new  judges'  secretaries 
and  such  support  staff  as  their 
minute  clerks  might  spend  two 
or  three  days  with  the  new 
judges  during  their  visits  with 
the  instructor  judges,  particu- 
larly if  they  are  visiting  judges 
situated  near  their  new  offices. 
The  staff  counterparts  in  the 
instructor  judges'  offices  could 
demonstrate  many  routine 
tasks,  such  as  record  keeping, 
the  filing  of  forms  as  well  as 
other  administrative  duties.  A 
trained  staff  is  a  tremendous 
help  to  a  new  judge. 

Finally,  perhaps  within  their 
first  three  months  on  the  bench, 
the  new  judge  should  sit  as  an 
observer  or  panel  member  by 
designation  on  the  respective 
court  of  appeals.  This  need  be 
only  for  a  few  days  but  should 
include  studying  briefs,  hearing 
oral  argument  and  participating 
in  conferences.  This  recom- 
mendation stems  from  my  belief 
that  federal  district  judges  can 
better  understand  the  appellate 
process  by  observing  it 
firsthand.  The  understanding 
gleaned  from  appellate 
observation  might  soften  the 
blow  of  the  first  reversal  and 
even  result  in  fewer  reversals 
for  new  judges.  In  any  event, 
visiting  the  court  of  appeals 
would  be  informative  and 
provide  a  nice  introduction 
between  the  newjudgesandthe 
circuit  court  judges. 


Within  the  first  year,  a 
federal  district  judges  shoul 
attend  the  Center's  one-wee 
seminar  for  newly  appointe 
judges.  The  enthusiasti 
approval  expressed  by  all  wh 
have  had  this  course  command 
its  continuance.  However, 
could  be  modified  to  reflect  th 
new  judges'  individua 
orientation  experiences 
Moreover,  the  seminar  may  i 
some  situations  provide 
special  opportunity  for  the  ne\ 
judge  to  confront  as  hi 
professor  the  judge  whom  h 
visited.  This  will  produce  a  mor 
beneficial  exchange  of  idea 
based  upon  the  new  judge' 
experiences  on  the  bench  aft€ 
the  visitation  program  and  pric 
to  the  seminar.  Indeed,  th 
recording  of  these  seminc 
sessions  and  study  thereof  b 
planning  groups  should  resulti 
continuing  improvement  of  th 
seminars. 

The  foregoing  is  my  proposal 
respectfully  invite  th 
comments,  criticism  and  advic 
of  the  entire  federal  judician 
Effective  training  of  new  judge 
is  primarily  and  historically  th 
obligation  of  the  entire  judiciar 
The  Judicial  Centercan  succee 
in  its  statutory  duty  of  judici< 
training  and  continuin 
education  only  by  and  with  th 
help  of  the  judges.  May  w 
please  have  yours  to  the  eh 
that  together  we  produce  th 
highest  quality  of  justice  at  th 
best  possible  speed  with  th 
lowest  possible  cost? 


iirc 


HOLIDAY  MESSAGE 

OTtOM  thi: 

CHIEF  drSTICE 


The  Chief  Justice 


Before     us     again     is     a 

Christmas    Holiday   Season,    a 

time  when  contemplation  is  in 

order  to  remember  how  we  are 

blessed  even  if  many  problems 

remain.  As  we  conclude  a  year, 

we  need  also  to  ready  ourselves 

for  what  liesahead.  All  in  all  it  is 

an  excellent  time  to  reflect  upon 

the  events  of  the  year  closing. 

The  Judiciary  effectively  fulfilled  its  mission,  despite  increasing  burdens 

mposed  by  complex  cases  and  constantly  mounting  caseloads.  What  we 

acked  in  judgepower,  its  members  and  supporting  staffs  made  up  for  through 

lard  work,  dedication  and  more  new  and  better  methods. 

This  year  saw  a  new  President  assume  office,  and  with  him  came  the  first 
\ttorney  General  and  Solicitor  General  in  modern  times  who  had  long  served 
js  federal  judges  and  thus  have  intimate  knowledge  of  the  needs  of  justice. 
I"his  is  bound  to  help  in  developing  yet  more  ways  to  improve  justice. 

We  can  join  with  our  judicial  colleagues  of  the  state  courts  that  the  dream 
)f  the  National  Center  for  State  Courts  will  become,  literally,  a  concrete 
eality  as  the  major  instrument  for  better  and  swifter  justice  in  the  states.  The 
irst  quarter  of  the  new  year  will  see  the  dedication  of  its  splendid  national 
leadquarters  at  Williamsburg,  Virginia  where  the  seed  was  planted  only  six 
short  years  ago.  We  wish  them  well  on  this  significant  milestone  and  pledge 
)ur  support  for  their  work. 

Our  country  is  at  peace  and  the  prospects  for  a  continuation  of  this  peace 
ire  good.  Nations  which  have  known  war  in  the  recent  past,  far  more  than 
\mericans,  are  contemplating  peace  with  a  renewed  seriousness. 
5articularly,  we  should  give  thanks  to  our  own  President's  pursuit  of  peace 
jnd  those  farsighted  statesmen  of  the  Middle  East  who  have  shown  courage, 
/ision  and  concern  to  preserve  peace  in  that  area  of  the  world  so  dear  for  all  to 
whom  the  Christmas  Season  has  very  special  meaning.  The  prayers  of  all 
nust  accompany  those  who  are  peacemakers. 

Looking  back,  we  see  ample  cause  for  satisfaction,  and  as  we  look  ahead, 
fl/e  can  do  so  with  confidence  as  well  as  for  continuing  concern  that  prompt 
ustice  be  within  reach  of  all. 

Mrs.  Burger  joins  me  in  wishing  you  and  yours  a  pleasant  Holiday  Season 
and  the  best  during  the  coming  year. 


I4j&»+~  l(/2* 
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SENTENCING  STUDY 
CONCLUDED 

The  Federal  Judicial  Center 
has  released  an  83-page  report 
entitled:  "An  Evaluation  of  the 
Probable  Impact  of  Selected 
Proposals  for  Imposing 
Mandatory  Minimum  Sen- 
tences in  the  Federal  Courts," 
(F.J.C.  R-77-3). 

The  report  presents  the 
findings  of  research  undertaken 
by  the  Center's  Research 
Division  in  cooperation  with  the 
Probation  Division  of  the 
Administrative  Office  of  the  U.S. 
Courts. 

The  study  was  aimed  at 
generating  data  on  the  probable 
impact  of  various  proposals, 
introduced  in  the  Ninety-fourth 
and  Ninety-fifth  Congresses,  for 
imposing  mandatory  minimum 
sentences  in  the  federal  courts. 
Fiscal  1976  data  on  sentences 
imposed  for  selected  offenses 
covered  by  six  major  bills  were 
examined  to  determine  the 
frequency  with  which  federal 
judges  imposed  sentences  that 
would  have  conflicted  with  the 
bills'  provisions. 

The  report  concludes  that  in 
most  areas  studied,  the  bills 
proposing  minimum  sentences 
would  have  had  little  or  no  effect 
on  sentences  imposed  in  federal 
courts,  if  the  bills  had  been  in 
effect  in  fiscal  1976.  In  some 
areas,  however,  such  as 
transactions  in  opiates,  bank 
robbery,  and  aggravated 
assaults,  certain  of  the  bills 
would  have  considerably 
narrowed  the  discretionary 
range  actually  utilized  by 
sentencing  judges  in  that  year. 

To  assure  the  certainty  of 
punishment  sought  by  advo- 
cates of  legislative  reform  of  the 
sentencing  process,  the  study 
concludes  that  parallel 
limitations  on  prosecutorial 
discretion  should  accompany 
limitations  on  judicial 
sentencing  discretion. 
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FJC  RELEASES  REPORT 
ON  VOIR  DIRE 

The  Research  Division  of  the 
Federal  Judicial  Center  has 
completed  a  study  which 
examines  the  practice  of  the 
various  federal  district  courts 
relating  to  the  examination  of 
prospective  jurors. 

A  32-page  report,  "Conduct 
of  the  Voir  Dire  Examination: 
Practices  and  Opinions  of 
Federal  District  Judges," 
(FJC-R-77-7),  resulting  from 
that  study  recommends  that 
Rule  47(a)  of  the  Federal  Rules 
of  Civil  Procedure  not  be 
changed  to  permit  oral 
participation  by  lawyers  as  a 
matter  of  right. 

"The  current  form  of  the 
rule,"  the  report  points  out,  "is 
best  adapted  to  meeting  the 
diversity  of  opinions  and 
practices  in  the  ninety-four 
federal  districts." 

At  present  Rule  47(a)  and  the 
virtually  identical  Rule  24(a)  of 
the  Federal  Rules  of  Criminal 
Procedure,  afford  the  trial  judge 
discretion  to  forbid  or  allow 
direct  oral  participation  by 
lawyers  in  jury  selection. 

The  issue  of  whether  these 
rules  should  be  amended  came 
into  sharp  focus  when  the 
American  Bar  Association  in 
1976  recommended  that 
attorneys  be  allowed,  as  a 
matter  of  right,  to  question 
jurors  directly. 

At  the  request  of  the 
Conference  of  Metropolitan 
Chief  Judges,  the  Center 
conducted  a  thorough  examina- 
tion of  current  voirdire  practices 
in  federal  courts  and  analyzed 
the  issues  involved  in  such  a 
proposed  rule  change. 

A  survey  of  all  district  judges 
in  January  1 977  produced  an  87 
percent  overall  rate  of  return 
and  pointed  out  that  about 
three-fourths  of  the  judges 
conduct  voir  dire  without  direct 
participation  by  counsel.  It  also 
showed  that  judges  vary  in  their 
perception  of  the  appropriate 
roles  of  the  judge  and  counsel  in 
the  voir  dire  process.  The  judges 
generally  agreed  that  their  role 


8 
is  to  insure  selection  of  an 
impartial  jury.  Thirty  percent 
saw  the  attorney's  primary  role 
as  that  of  protector  of  the 
client's  interest. 

While  recommending  reten- 
tion of  the  judicial  discretion 
currently  provided  by  Rule  47(a), 
the  report  adds  that  conducting 
the  voir  dire  examination  in  a 
perfunctory  fashion  forfeits  the 
opportunity  now  given  by  the 
rule  to  impanel  an  impartial  jury. 
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Kentucky.  As  a  result  of  a 
disaster  in  Kentucky  over  75 
damage  cases  have  been  filed, 
40  in  the  U.S.  District  Court  and 
at  least  35  in  a  state  court.  To 
avoid  duplication  of  paper  work 
and  save  the  time  of  counsel  and 
the  courts  U.S.  District  Judge 
Carl  B  Rubin  (S.D.  Ohio)  and 
State  Circuit  Judge  John  A. 
Diskin  jointly  heard  motions  in 
these  cases. 

Since  the  question  of  whether 
the  jurisdiction  of  the  state 
judge  could  extend  beyond  the 
geographical  boundaries  of  his 
circuit,  Judge  Rubin  agreed  to 
sit  in  Newport,  Kentucky,  which 
is  in  Judge  Diskin's  county. 

At  issue  in  the  motions  was 
the  doctrine  of  sovereign 
immunity.  Argument  took 
approximately  two  hours. 

Oreg  on.  At  a  recent 
State-Federal  Judicial  Council 
meeting  the  council  went  on 
record  asfavoring  elimination  or 
reduction  of  diversity  jurisdic- 
tion cases  filed  in  federal  courts. 
The  Council  has  taken  similar 
action  on  at  least  two  previous 
occasions.  Diversity  cases  now 
represent  over  nine  percent  of 
the  federal  court  caseload  in  the 
state.  Were  these  cases  to  be 
transferred  to  the  state  courts 
they  would  not  make  a 
significant  impact  on  those 
courts,  considering  the  large 
number  of  state  judges  who  are 
available  to  try  them.  With  rare 


exceptions  these  cases  actual 
involve  state  law,  rather  the 
federal,  and  therefore  are  "ful 
within  the  competence  of  sta 
judges." 

New  Jersey.  The  U.S.  Distri 
Court  in  conjunction  with  tr 
Association  of  the  Federal  Bar 
the  State  of  New  Jersey,  he 
their  third  conference  la 
month.  New  Jersey  is  the  on 
state  which  convenes  such 
conference,  which  is  open  toe 
members  of  the  bar.  Discuss* 
were  proposals  for  grand  jl 
reform,  recent  developments 
the  Federal  Rules  of  Evidenc 
and  alternatives  to  mountir 
litigation.  The  highlight  of  tr 
meeting  was  a  luncheo 
program  which  featured  Chi« 
Judge  Lawrence  A.  Whipple  ar 
Chief  Justice  Richard  J.  Hughe 
discussing  the  state  of  tr 
federal  and  state  judiciaries. 
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CLERKS  ASSUME 
RESPONSIBILITY  FOR 
DISBURSING  FUNDS 

Effective  October  1,  all  clerl 
of  federal  courts  assumed  tr 
responsibility  for  disbursir 
appropriated  funds  for  th 
operation  and  maintenance 
the  courts.  The  U.S.  Marsha 
had  this  responsibility  in  tr 
past. 

The  Clerks  Division  of  tr 
Administrative  Office  took  th 
anticipated  new  responsibili 
into  account  in  preparing  i 
forecast  of  personnel  neede 
during  fiscal  1978. 

Regulations  and  procedure 
for  the  disbursing  of  funds  wei 
sent  to  all  Clerks  prior  to  th 
changeover  which  took  plac 
with  the  close  of  business  c 
September  30.  The  A.C 
Division  of  Financial  Manag< 
ment  prepared  a  chart  < 
accounts  for  all  the  financi 
activities  of  the  Clerks'  Office 
including  registry  funds,  th 
deposit  fund  account,  gener 
and  special  fund  receipts,  ar 
appropriated  funds. 


SENATE  JUDICIARY 

COMMITTEE  APPROVES 

NEW  CRIMINAL  CODE 

On  November  2,  the  Senate 
udiciary  Committee  approved 
!.  1437,  the  long-awaited  and 
luch-debated  new  Federal 
Criminal  Code.  A  companion 
leasure  is  awaiting  action  in 
ie  House  Judiciary  Committee. 

Among  the  most  significant 
rovisions  of  the  bill  are  the 
ections  creating  a  federal 
entencing  commission  which 
/ould  consist  of  seven 
lembers,  a  majority  of  whom, 
lduding  the  chairman,  would 
e  appointed  by  the  President 
/ith  confirmation  by  the 
enate,  and  a  minority  of  whom 
/ould  be  appointed  by  the 
udicial  Conference. 

The  Commission  would  be 
omposed  of  both  full-time 
jdicial  and  non-judicial 
lembers,  the  latter  being  paid 
t  the  salary  rate  of  circuit 
idges.  Members  who  would 
srve  six-year  terms  could  be 
;moved  by  the  appointing  or 
ssignating  authority  only  for 
lalfeasance  in  office.  The 
ommission  would  issue 
sntencing  guidelines  and 
general  policy  statements" 
dating  to  sentencing,  for  the 
entencing  judge  to  follow  in 
•escribing  the  sentence  and  for 
le  Parole  Commission  to  follow 
ith  respect  to  early  release  and 
srole.  Promulgation  of  such 
jidelines  are  made  subject  to 
dministrative  Procedure  Act 
ilemaking  requirements  of  5 
.S.C.  §553.  The  Commission 
ust  report  its  guidelines  to 
angress  and  they  take  effect 
30  days  after  the  Commission 
'ports  them. 

The  defendant  may  file  a 
otice  of  appeal  for  review  of  a 
nal  sentence  if  it  includes  a 
'eater  sentence  than  provided 
i  the  guidelines  or  has  a  more 
3vere  provision  for  early 
(lease  than  is  provided  in  the 
uidelines.  Conversely,  the 
3vernment  may  appeal  if  the 
Jntence   is  less,  or  the  early 


release  provision  too  lenient 
(early  release  eligibility  will, 
under  this  bill,  be  specified  in 
the  felony  sentence;  "parole"  as 
redefined  will  be  a  period  of 
supervision  in  addition  to  the 
sentence).  Sentences  reached 
through  plea  bargaining  are 
excepted  from  review. 

Where  the  Parole  Commis- 
sion denies  early  release  for 
which  the  prisoner  was 
otherwise  eligible  in  accordance 
with  the  sentence,  the  prisoner 
may  appeal  in  writing  to  a 
National  Appeals  Board;  if  early 
release  is  granted  inconsistent 
with  the  guidelines,  the 
Attorney  General  may  appeal. 

Parole  may  be  granted 
whether  or  not  a  prisoner  has 
been  released  early  or  has 
served  his  full  term.  Both  the 
prisoner  and  the  Attorney 
General  may  take  a  written 
appeal  to  the  National  Appeals 
Board  if  the  terms  or  conditions 
of  parole  are  inconsistent  with 
the  Sentencing  Commission's 
guidelines. 

Another  change  would  be  to 
allow  either  a  defendant  or  the 
government  to  petition  for  leave 
to  appeal  an  order  of  a  district 
court  granting  or  denying  a 
motion  to  correct  a  sentence 
pursuant  to  Rule  35(b)(2).  Rule 
35(b)(2),  as  amended  by  the 
Code,  would  allow  a  judge  to 
correct  a  sentence  imposed  as  a 
result  of  an  incorrect  application 
of  the  Sentencing  Commis- 
sion's "sentencing  guidelines  or 
policy  statements"  within  120 
days  after  the  sentence  is 
imposed. 

Rule  35  is  also  amended  to 
allow  a  judge  to  correct  a 
sentence  imposed  in  an  illegal 
manner  within  120  days  after 
sentence  is  imposed  or  to 
correct  a  sentence  on  remand 
when  it  is  determined  on  appeal 
that  the  sentence  is  "clearly 
unreasonable"  with  regard  to 
the  Commission's  guidelines. 
However,  the  present  power 
merely  to  "reduce"  a  sentence 
is  deleted. 


In  reviewing  sentences  the 
court  of  aDDeals  will  consider 
the  record,  as  it  is  designated, 
the  presentence  report  and  the 
information  submitted  during 
the  sentencing  proceeding.  In 
reviewing  the  record  the  court 
shall  determine  whether  the 
sentence  is  "clearly  unreason- 
able," having  regard  for  various 
factors  set  forth  in  Part  III  of  the 
Code  and  for  the  reasons  set 
forth  in  §2003(b)  for  the 
particular  sentence.  If  the  court 
determines  that  the  sentence  is 
"clearly  unreasonable,"  it  shall 
state  specific  reasons  for  its 
conclusions,  and  remand  for  a 
lesser  sentence  (on  defendant's 
appeal)  or  a  greater  (on  the 
Government's  appeal),  for 
further  sentencing  proceedings, 
or  impose  a  different  sentence. 
If  it  determines  that  the 
sentence  is  not  unreasonable,  it 
shall  affirm. 

The  bill  would  allow  parole 
only  in  exceptional  circumstan- 
ces and,  as  a  result,  the  present 
parole  system  would  be 
significantly  changed. 

The  400-page  bill  has  been 
the  product  of  dispute  between 
liberals  and  conservatives  in  the 
Congress  for  over  1 1  years  but 
this  year  a  liberal-conservative 
coalition  formed  by  Senators 
Edward  Kennedy  and  John 
McClellan  reduced  friction. 
Floor  action  is  expected  early  in 
the  next  Session  of  the 
Congress. 

The  bill  is  seeking  to 
rationalize  more  than  3,000 
federal  laws.  Representative 
James  R.  Mann,  Chairman  of 
the  House  Judiciary  Subcom- 
mittee on  Criminal  Justice,  said 
he  was  "optimistic  in  the  belief 
that  the  recodification  of  the 
Federal  Criminal  Laws  could  be 
enacted  next  year."  His 
Subcommittee  will  meet  before 
the  next  Session  to  study  the  bill 
in  order  to  be  ready  to  hold 
hearings  when  the  Session 
opens. 
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calendar 

Jan.  5-6  Judicial  Conference 
Subcommittee  on  Federal 
Jurisdiction,  Savannah,  Ga. 

Jan.  11-13  Judicial  Conference 
Subcommittee  on  Judicial 
Improvements,  New  York  City. 
Jan.  16  Judicial  Conference 
Standing  Committee  on  Rules 
of  Practice  and  Procedure, 
Washington,  D.C. 

Jan.  19-20  Judicial  Conference 
Criminal  Justice  Act  Commit- 
tee, San  Francisco,  Calif. 

Jan.  23  Judicial  Conference 
Subcommittee  on  Supporting 
Personnel,  Washington,  D.C. 
Jan  23-24  Judicial  Confer- 
ence Probation  Committee, 
Carmel,  Calif. 

Jan.  23-24  Judicial  Conference 
Jury  Committee,  Coronado, 
Calif. 

Jan.  26-28  Judicial  Conference 
Review  Committee,  Key 
Biscayne,  Fla. 

Jan.  30  Judicial  Conference 
Magistrates  Committee,  Key 
West,  Fla. 

Jan.  30-31  Judicial  Conference 
Advisory  Committee  on 
Judicial  Conduct,  Key 
Biscayne,  Fla. 

Feb.  1  Judicial  Conference  Joint 
Committee  on  Code  of 
Judicial  Conduct,  Key 
Biscayne,  Fla. 
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APPOINTMENTS 

Thomas  A.  Ballantine,  Jr.,  U.S. 

District  Judge,  W.D.Ky.,  Nov. 

7 
Nicholas  J.   Bua,   U.S.   District 

Judge,  N.D.  III.,  Nov.  4 
Eugene     H.     Nickerson,     U.S. 

District  Judge,  ED.  N.Y.,  Oct. 

26 
Charles  P.  Sifton,  U.S.  District 

Judge,  ED. NY.,  Oct.  26 

NOMINATIONS 

George  C.  Carr,  U.S.  District 
Judge,  M.D.FIa.,  Nov.  21 

A.  David  Mazzone,  U.S.  District 
Judge,  D.Mass.,  Nov.  21 

Paul  A.  Simmons,  U.S.  District 
Judge,  W.D.Pa.,  Nov.  22 

CONFIRMATION 

Monroe  G.  McKay,  U.S.  Circuit 
Judge,  10th  Cir.,  Nov.  29 

DEATHS 

James  R.  Durfee,  Senior  Judge, 
U.S.  Court  of  Claims,  Oct.  29 

Gerald  McLaughlin,  U.S.  Senior 
Judge,  CA-3,  Dec.  6, 

ELEVATIONS 

Damon  J.   Keith,   Chief  Judge, 

U.S.  District  Court,  E.D.  Mich. 

to  U.S.  Circuit  Judge,  6th  Cir., 

Nov.  22 
Cornelia     G.     Kennedy,     Chief 

Judge,  E.D.  Mich.,  Nov.  22 
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JATIONAL  INSTITUTE  OF  JUSTICE  PROPOSALS  ANALYZED 


Recent  months  have  seen  renewed  interest  in  creation  of  a 
deral  agency  called  a  National  Institute  of  Justice.  Proposals  for 
i  NIJ,  although  they  use  the  same  title,  vary  greatly  among 
emselves  as  to  the  organization  and  functions  of  such  an 
stitute. 

What  follows  is  a  summary  of  the  major  proposals.  Although 
>ne  of  them  seems  to  contemplate  replacing  the  Federal  Judicial 
enter  or  the  Administrative  Office,  an  NIJ  might  well  affect  the 
Iministration  of  justice  in  the  federal  courts. 

>ome  of  the  major  questions 
ae  resolved  are:  (1 )  Should  an 
I  be  a  component  of  an 
isti  ng  agency  or  be 
:onomous?  (2)  Should  it 
isolidate  some  or  all  existing 
jstice  agencies"?  (The 
ssident's  Reorganization 
•ject  has  identified  1 6  "justice 
earch  centers"  within  the 
jcutive  Branch.)  (3)  Should  it 
ard  action  funds  to  state  and 
:al  agencies?  Conduct 
earch?  Gather  and  maintain 
tice  statistics?  (4)  Should  its 
earch  be  civil  and  criminal? 
ould  research  be  on  the  basic 
jses  of  behavior  and/or 
)lied  research  on  the  efficacy 
proposed  solutions?  How 
lependent  should  be  the 
ninistration  of  the  research 
•gram? 

"he  discussion  below  does  not 
riew  all  NIJ  proposals. 
rhe  President's  Reorganiza- 
n  Project  may  recommend 
me  form  of  NIJ.  The 
organization  Project  has 
itten  to  all  federal  judges 
liciting  their  views  on 
ederal  justice  system 
f)rovement  activities." 


PROBATION  OFFICERS 

TO  STUDY 

BRITISH  METHODS 


Nine  probation  officers  from 
the  U.S.  District  Court  for  the 
District  of  Columbia  will  spend 
30  days  each  in  London 
observing  the  activities  of  their 
British  counterparts. 


The  program  was  arranged  by 
the  District  of  Columbia 
Probation  Office  with  the  Inner 
London  Probation  and  Aftercare 
Service.  The  first  three 
probation  officers  will  leave  on 
February  20  and  remain  in 
London  for  a  month.  While 
there,  they  will  be  attached  to  a 
particular  region  within  London 
and  the  regional  officer  on  the 
London  staff  will  be  responsible 
for  the  general  oversight  of  their 
activities. 


Each  officer  will  maintain  a 
log  of  his  activities  so  that  a 
report  can  be  prepared  for  the 
use  of  the  Probation  Divison  of 


(See  NIJ,  page  2) 


(See  PROBATION  page  4) 


REPORT  OF  FALL  MEETING 

OF  JUDICIAL  CONFERENCE 

ISSUED 

The  Report  of  the  Proceedings 
of  the  Judicial  Conference  of  the 
U.S.  which  were  held  in 
mid-September,  1977  was 
recently  published. 

Here  are  some  of  the  more 
significant  actions  of  the 
Judicial  Conference.  [A 
complete  report  is  available  from 
the  Federal  Judicial  Center 
Information  Service.] 

The  Report  of  the  Director  of 
the  Administrative  Office  of  U.S. 
Courts  revealed  that  during  the 
past  year,  filings  rose  in  the 
courts  of  appeals.  In  the  year 
ending  June  30  new  case  filings 
rose  over  the  prior  year  by  3.9 
percent.  The  new  filings  were 
63.9  percent  greater  than  in 
1970. 

In  the  district  courts  new  case 
filings  in  civil  litigation  remained 
relatively  stationary.  There  were 
fewer  prisoner  suits,  a 
substantial  decrease  in  petitions 
for  black  lung  benefits,  land 
condemnation  and  ICC 
regulation  cases  while 
increases  were  noted  in  civil 
rights  filings,  copyright,  patent 
and  trademark  suits  and  in  the 
foreclosure  of  federally 
mortgaged  property. 

The  number  of  felony  and 
misdemeanor  cases  in  the 
district  courts  dropped  by  more 
than  eight  percent  during  1977. 
There  was  a  marked  decrease  in 
the    number    of    robbery    and 

(See  CONFERENCE,  page  6) 
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(NIJ,  from  page  1) 

The  Chief  Justice 

To  stimulate  thought,  The 
Chief  Justice  suggested  as  early 
as  1972  before  the  American 
Law  Institute  that  Congress 
might  create  an  NIJ,  to  be 
national  in  scope  and  not  in  the 
exclusive  control  of  judges  and 
lawyers.  The  NIJ  would  give 
technical  assistance,  on  a 
consulting  basis  with  the 
National  Center  for  State  Courts, 
on  problems  facing  the  state 
courts.  The  Chief  Justice 
believes  that  the  Institute  should 
have  the  resources  and 
authority  to  make  grants  for 
court  improvements,  some- 
what like  the  Law  Enforcement 
Assistance  Administration. 
Regardless  of  precise  design, 
the  management  of  the  Institute 
should  be  broadly  represent- 
ative and  operate  with  a  small 
staff.  It  should  be  viewed 
primarily  as  a  grant  organi- 
zation. 

While  the  Chief  Justice  has 
endorsed  the  concept  of  an  NIJ, 
he  has  warned  that  the  Institute 
should  in  no  way  encroach  upon 
the  autonomy  of  the  states, 
which  is  the  bulwark  of  our 
system  of  federalism.  As  well, 
the  tasks  of  the  Institute  must 
not  be  such  that  they  overlap  the 
efforts  of  existing  organizations. 
Furthermore,  he  has  stressed 
that  the  Institute  should  avoid 
policies  that  tend  to  regiment 
the  states;  ample  room  for 
experimentation  of  new 
procedures  should  remain. 
Simply,  the  Chief  Justice  would 
say,  the  two  aspects  of  the 
judiciary  (state  and  federal)  must 
function  together,  each  with  an 
eye  to  the  needs  and  purposes 
that  the  other  is  designed  to 
serve. 

Department  of  Justice 
Much  current  interest  in  an 
NIJ  stems  from  criticism  of  the 
Law  Enforcement  Assistance 
Administration,  established  by 
Congress  in  1968  within  the 
Justice  Department  (1)  to 
provide  funds  to  non-federal 
criminal  justice  agencies;  (2)  to 
fund  justice  research  through  its 


National  Institute  of  Law 
Enforcement  and  Criminal 
Justice  (NILE);  and  (3)  to  support 
various  national  justice  related 
projects  (such  as  its  core  grants 
to  the  National  Center  for  State 
Courts). 

Last  November,  Attorney 
General  Bell  proposed  that  the 
President  "abolish  LEAA  and 
create  a  new  organization  to  be 
called  the  National  Institute  of 
Justice,"  headed  by  a  Director 
appointed  by  the  President  with 
Senate  consent  and  serving  at  a 
salary  level  comparable  to  the 
FBI  Director. 

This   NIJ  would  include  five 
offices   and    consolidate    many 
Departmental    activities.    Major 
units  would  be  (1)  a  Bureau  of 
Justice    Statistics,    to    include 
current     LEAA     statistical 
functions  and  others  "as  may  be 
delegated    by    the    Attorney 
General,"  which  are  to  include 
civil     and     criminal    judicial 
statistics,  both  state  and  federal; 
(2)  an  Office  of  State  and  Local 
Assistance,  to  distribute  block 
grants  to  the  states,  but  with 
less  stress  on  criminal  justice 
planning;  (3)  a  Justice  Research 
and    Development    Institute, 
basically  for  applied  research,  in 
the   belief  that   "research   and 
action    activities    need    to    be 
routinely     linked  ...  so     that 
. . .  appropriate  action  program 
needs  affect  research  priorities" 
and  vice  versa;  and  offices  of  (4) 
Community  Anti-Crime  and  (5) 
Juvenile  Justice.  The  emphasis 
of  the  proposal  is  on  criminal 
justice  activities,  although  there 
is    reference   to    the    need   for 
research  on  civil  justice. 
American  Bar  Association 
In  a  December  letter  to  the 
President's    Reorganization 
Project,    President    Spann 
reiterated     the     ABA's     1974 
endorsement    of    a    small    NIJ 
outside     the     Department     of 
Justice,   to  sponsor  basic  and 
applied     research    on,    and 
propose  improvements  in,  "the 
functioning  of  the  justice  system 
in  all  its  aspects,"  civil,  criminal, 
administrative,   and  regulatory, 
at  the  national,  state,  and  local 


levels.    While    the    ABA's    N 

proposal    looked    favorably   c 

including    a    justice    statists 

bureau     and     other     researc 

institutes  (primarily  those  no 

in  the  Department  of  Justice),: 

preferred  not  to  have  the  N 

distribute   grants,   fearing   th 

the  research  program  could  I 

tainted  by  the  political  pressun, 

that  a  grant  program  might  fe( 

Research  independence  ah 

led    the    ABA    to    propose   a 

independent  NIJ,  whose  budg: 

would  not  go  through  the  Offii 

of  Management  and  Budget.: 

would     be     governed     by 

Presidentially-appointed  an 

broadly  representative  9-to-'i 

member  Board  of  Trustees  wli 

in     turn     would     select 

recommend     a      Director.     I: 

Board,    perhaps   assisted   by 

considerably     larger     advise 

council,     would    set    resean 

priorities,     but     the     DirecK 

"using  peer  review  [i.e.,  havii 

panels     of     academic     expei 

evaluate     research     proposa 

and    other   techniques"   woi 

award     research     grants 

contracts  for  "the  great  bulk 

research  ...  so  as  to  utilize  t 

best  minds  available  and  avoic 

large  bureaucratic  structure.' 

Congressional  Proposal 

The     House    Science    a 
Technology     Committee 
charged  with   House  oversic 
of  the  entire  federal  reseai 
and     development     effort, 
subcommittee  on  Domestic  a 
I  nternationa  I     Scientil 
Planning,    Analysis,    a 
Cooperation    recommended 
NIJ     last     November.    Th 
proposal   drew   heavily  on  t 
recommendations  of  a  panel 
the     National     Academy 
Sciences,  which  had  evaluai 
LEAA's     National     Institute 
Law  Enforcement  and  Crimii 
Justice  (NILE)  at  the  agenc 
request.      The      Subcommit1 
accepted  the  panel's  view  tl 
NILE'S    research    integrity   h 
been  compromised  by  its  cl( 
ties    to     LEAA    action    nee 
producing     a     "mediocr 
research  record. 
The     Subcommittee     reco 


snded  an  NIJ  created  within 
e  Justice  Department 
but  ...only  if  there  is 
surance"  from  the  Depart- 
?nt  of  "the  environment  for 
ality  research").  It  would  have 
ligh  degree  of  autonomy  and 

headed  by  a  Presidentially- 
pointed  Director  with 
>earch  and  administrative 
iture.  The  Director  would  have 
al  sign-off  authority  for 
search  grants  and  contracts 
'  which  most  of  its  research 
luld  be  carried  out).  The 
bcommittee  also  recommend- 

a  Presidentially-appointed 
Jvisory  board  of  distinguished 
ientists,  educators,  and 
ictioners  who  are  thoroughly 
niliar  with  the  canons  of 
entific  research."  This  NIJ 
uld  be  comprised  of  three 
its  that  would  focus  on  basic 
;earch  on  crime  and  its  causes 
i  on  experimentation  to 
ivent  or  control  crime;  on 
erational  studies  of  the 
srplay  between  the  criminal 
d  civil  justice  delivery 
items;  and  include  two 
eaus  of  criminal  and  civil 
tice  statistics.  Like  the 
tional  Academy  of  Sciences 
nel,  the  Subcommittee 
>uld  be  the  fundamental  pre- 
uisite  for  all  major  research 
)ject  decisions,"  and  it 
'ised  strongly  that  research 
jects  extend  over  a  period  of 
irs. 

"he  President's  Reorganiza- 
i  Project  has  yet  to  make  a 
mal  proposal  on  this  matter, 

it  has  coordinated  hearings 
h  the  Justice  Department, 
lvassed  practitioners  and 
lolars,  and  appears  to  regard 
J  National  Academy  of 
ences  study  with  respect. 
\n  unscientific  analysis  of 
ne  of  the  over  80  responses  of 
eral  judges  to  the  Project's 
:er  suggests  a  view  among 
>se  responding  that  the 
earch  and  data  collection 
xts  of  the  Federal  Judicial 
iter  and  the  Administrative 
ice  be  neither  duplicated  nor 
laced  and  that  there  may  be 
Plication  in  federal  justice 
earch  in  executive  agencies. 


JUSTICE    DEPARTMENT 

RELEASES  PRELIMINARY 

REPORT  ON  ARBITRATION. 

USE  OF  MAGISTRATES 

The  Justice  Department's 
Office  for  Improvements  in  the 
Administration  of  Justice 
recently  conducted  an  in  depth 
series  of  telephone  interviews 
with  67  percent  of  the  Chief 
Judges  of  federal  district  courts 
to  discover  what  mechanisms 
have  been  adopted  for  improving 
access  to  the  courts,  especially 
in  civil  maters. 

Of  the  courts  surveyed,  most 
have  adopted  alternative 
procedures  for  handling  civil 
cases.  For  example,  78.9 
percent  have  adopted  man- 
datory pretrial  conferences,  and 
77.5  percent  are  using 
magistrates  for  preliminary 
hearings.  Few  districts,  8.5 
percent,  have  used  arbitration 
as  an  alternative  for  civil  cases. 

When  asked  why  they  had 
adopted  alternative  procedures, 
each  Chief  Judge  indicated  that 
the     primary     reason     was    to 

(See  ARBITRATION,  page  5) 


LAW  DAY:  MAY  1 

This  year's  theme  for  Law 
Day  will  be  "The  law:  your 
access  to  justice.' 
Organizations  wishing  to 
observe  Law  Day  are  urged 
to  contact  the  American  Bar 
Association,  Law  Day 
U.S.A.  Observance,  1155 
East  60th  Street,  Chicago, 
Illinois  60637  for  further 
information  and  materials 
which  will  be  of  assistance 
in  planning  programs. 


Effective  January  23,  the 
National  Center  for  State 
Courts  will  be  head- 
quartered at  300  Newport 
Ave.,  Wi  II  ia  msbu  rg  , 
Virginia  23185  and  its  new 
telephone  number  will  be 
804-253-2000. 


-  * 


RICHARD  H.  DEANE 

NEWA.O.  ASSISTANT 

DIRECTOR  FOR  PLANS  AND 

ANALYSIS  NAMED 

The  Director  of  the  Adminis- 
trative Office  of  U.S.  Courts, 
William  E.  Foley,  announced 
that  Richard  H.  Deane  has  been 
appointed  Assistant  Director  for 
Plans  and  Analysis. 

Mr.  Deane  received  his  B.S. 
and  M.S.  degrees  in  1966  and 
1968  respectively  from 
Mississippi  State  University 
where  he  majored  in  Industrial 
Engineering.  He  received  his  Ph. 
D.  in  Industrial  Engineering/ 
Computer  Science  in  1971  from 
Purdue  University.  In  addition, 
he  was  awarded  a  J.D.  degree 
from  Atlanta  Law  School  in 
1974  and  admitted  to  the 
Georgia  bar  during  that  same 
year. 

From  1971  to  1975,  he  wasan 
Assistant  Professor  of  Industrial 
and  Systems  Engineering  at  the 
Georgia  Institute  of  Technology. 
In  1975  he  received  the 
Outstanding  Research  Award 
from  the  College  of  Engineering 
and  was  selected  the  outstand- 
ing faculty  member  in  the 
School  of  Industrial  and 
Systems  Engineering  at  Georgia 
Tech.  He  was  also  a  finalist  in 
the  1975  —  1976  Judicial 
Fellows  Program. 

Since  he  joined  the  Adminis- 
trative Office  in  1975,  he  has 
served  in  numerous  capacities, 
most  recently  as  Deputy 
Assistant  Director  for  Plans  and 
Analysis. 


•- 
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JUDGE  WEBSTER  (CA-8) 

SELECTED  AS  NEW 

FBI  DIRECTOR 

President  Carter  nominated 
Judge  William  H.  Webster 
January  19  as  Director  of  the 
Federal  Bureau  of  Investigation. 
If  he  is  confirmed,  he  will  be  the 
third  FBI  Director  in  the  history 
of  the  Bureau. 

Significantly,  the  President 
has  chosen  federal  judges  for 
three  key  Justice  Department 
posts;  Attorney  General, 
Solicitor  General  and  FBI 
Director. 


(PROBATION  from  page  1) 

the  Administrative  Office  after 
they  have  completed  their  tour. 

The  officers  are  assuming  all 
expenses  including  travel  and 
whatever  costs  will  be  involved 
for  food  and  incidental  expenses 
while  in  London. 

A  second  group  will  leave  in 
June  and  a  third  in  September. 


LIBRARY  OF  CONGRESS 

ASSISTING  IN  JUDICIAL 

RESEARCH 

Last  August,  in  cooperation 
with  the  Law  Library  of  the 
Library  of  Congress,  the  Federal 
Judicial  Center  undertook  a  pilot 
project  to  determine  the 
feasibility  of  expanding  the  use 
of  the  Law  Library's  research 
and  reference  services.  These 
services,  although  already 
available  to  the  federal  judges, 
have  not  been  used  extensively 
in  the  past. 

The  Law  Library  is  staffed  with 
90  highly  capable  librarians  and 
lawyers,  nine  of  whom 
specialized  in  American  legal 
research.  Thirty  are  legal 
specialists  in  foreign  and 
international  law  with  an 
expertise  in  50  languages, 
representing  approximately  200 
legal  jurisdictions.  Many  on 
their  staff  are  recognized  as 
specialists  and  are  often  called 
upon  to  give  expert  testimony. 

(See  RESEARCH,  page  6) 


CHIEF  JUSTICE  PRESENTS 

YEAR— END  REPORT 
ON  FEDERAL  JUDICIARY 

In  his  year-end  report  on  the 
federal  judiciary,  The  Chief 
Justice  said  1977  may  be  seen 
as  a  year  of  joint  effort  by  all 
three  branches  of  government  to 
improve  the  federal  courts. 

He  singled  out  the  work  of 
both  the  House  of  Representa- 
tives and  the  Senate  Judiciary 
Committees  in  reporting  out 
legislation  which  will  provide  for 
a  significant  number  of  new 
judges  for  both  the  courts  of 
appeals  as  well  as  the  district 
courts. 

Here  are  the  highlights  of  the 
year-end  report.  [A  full  text  is 
available  from  the  Federal 
Judicial  Center  Information 
Service.] 

•  The  Senate  has  passed 
legislation  which  would  enlarge 
the  jurisdiction  of  federal 
magistrates  by  permitting  them, 
with  the  consent  of  litigants,  to 
conduct  any  civil  proceeding  or 
any  criminal  misdemeanor  case. 

•  Interest  is  growing  for 
legislation  which  would 
eliminate  mandatory  appeal 
jurisdiction  of  the  Supreme 
Court.  Appeals  as  of  right  have 
increased  from  28  percent  of  the 
cases  decided  by  the  Court  on 
the  merits  in  1 942  to  60  percent 
of  such  cases  in  1 972.  "In  short, 
in  this  period  of  time  the  Court 
has  lost  control  of  the  majority  of 
the  cases  which  itdecidesonthe 
merits." 

•  The  Senate  Judiciary 
Committee  has  reported  out  a 
comprehensive  revision  of  the 
new  Federal  Criminial  Code 
which  establishes  a  Sentencing 
Commission  to  promulgate 
sentencing  guidelines  for 
federal  district  judges.  However, 
the  Judicial  Conference  of  the 
U.S.  voted  unanimously  that  the 
members  of  the  Commission 
should  be  appointed  by  the 
Judicial  Branch  rather  than 
divided  between  the  Judicial 
Conference  and  the  President. 

The  new  federal  criminal  code 
will  impose  a  tremendous 
workload  on  all  federal  courts  for 


a  decade  or  more  because  nev 
and  different  jury  instructios 
will  be  necessa  ry. 
anticipation  of  the  possite 
passage  of  this  bill,  the  Fede  I 
Judicial  Center  has  alreay 
begun  studies  to  develop  moo 
jury  instructions  consistent  w- 
the  new  code." 

•  The  House  Judicia( 
Subcommittee  on  Courts,  Ci; 
Liberties  and  the  Administrati' 
of  Justice  has  reported  a 
legislation  which  would  curtail 
large  segment  of  the  jurisdicti ■ 
of  the  federal  courts  which; 
based  solely  on  the  diversity 
citizenship  of  the  litigan 
"These  cases  now  represent  : 
percent  of  the  civil  cases  filed 
the  district  courts.  With  fa 
exceptions,  these  cases  belo: 
in  the  state  courts  and  th< 
transferfrom  397  federal  distr 
judges  to  approximately  6,0' 
state  court  judges  of  gene 
jurisdiction  will  impose 
significant  new  load  on  the  stc 
courts." 

•  The  value  of  i  m  pa 
statements  was  recently  shov 
when  the  Department  of  Justi 
assessed  the  impact  of  S.  36 
the  Veterans  Administrati 
Procedure  and  Judicial  Revk 
Act. 

•  There  has  been  vigoro 
interest  in  the  problems  of  t 
courts  by  the  Executive  Branc 
especially  following  tl 
appointment  of  Griffin  B.  B< 
formerly  a  judge  of  the  Unit 
States  Court  of  Appeals  for  t 
Fifth  Circuit,  as  Attorn 
General.  Attorney  General  B 
was  chairman  of  the  Americ 
Bar  Association  task  force 
implement  the  recommenc 
tions  which  came  out  of  t 
1976  National  Conference 
the  Causes  of  Popular  Dissat 
faction  with  the  Administrati 
of  Justice. 

•  The  American  Bar  Associati 
has  vigorously  studi 
alternatives  to  traditior 
litigation  in  dealing  with  mir 
disputes.  "The  Department 
Justice  is  initiating  pilot  projei 
for  'neighborhood  justi 
centers'  inanefforttodetermi 
whether     this     alternative 


jrkable.  Three  federal  courts 
j  about  to  embark  on  an 
oerimental  program  to  bring 
out  efforts  of  litigants  to 
;pose  of  cases  by  arbitration  in 
vance  of  trial." 

Modern  computertechnology, 
vas  noted,  should  be  explored 

determine  whether  com- 
terization  of  title  records  for 
il  estate  could  substantially 
iuce  the  cost  of  examining 
es. 

Judges  in  three  states  now 
ist  participate  in  continuing 
jcation  programs.  More  than 
)00  state  judges  have 
ticipated  in  programs  held  by 
e  National  Judicial  College 
d  over  94  percent  of  the  sitting 
leral  judges  have  participated 

Federal  Judicial  Center 
Tiinars. 

There  has  been  significant 
Dgress  in  juror  utilization  but 
)re  must  be  done.  In  1977, 
:ty  percent  of  those  persons 
lied  for  jury  service  in  federal 
urts  actually  served  but  this 
jst  be  improved.  In  addition, 
ial  judges  must  exercise 
jater  authority  to  control 
necessarily  lengthy  examina- 
ns  of  potential  jurors  in  the 
>cess  of  jury  selection." 
Ml  but  a  handful  of  federal 
urts  now  use  six-member 
ies  indicating  that  there  is 
despread  support  for  this 
velopment  and  that  there  is  no 
ason  to  assume  better  results 
m  twelve  jurors  than  six. 
rhe  Chief  Justice  closed  his 
ar-end  report  on  the  federal 
liciary  with  these  words:  "We 
ly  look  back  at  1977  with 
me  satisfaction  in  this  new 
Dperation.  .  .  [b]ut  this  must 
just  a  beginning.  There  is  a 
ig  list  of  unfinished  business 
i  must  deal  with." 


m 


(ARBITRATION,  from  page  3) 

relieve  the  caseload  demands  of 
the  court.  In  addition,  all  judges 
responding  agreed  that 
providing  litigants  with  swifter 
reviews  of  their  claims  was  the 
next  most  important  reason  for 
adopting  alternative  procedures. 
However,  the  primary  reason  for 
adopting  arbitration  procedures 
was  also  to  relieve  the  caseload 
demands  on  the  court  but  those 
who  have  adopted  arbitration 
indicate  that  they  think  it  can 
also  reduce  court  costs,  provide 
swifter  review  of  claims  and 
reduce  costs  for  litigants. 

When  questioned  regarding 
the  use  of  mandatory  pretrial 
conferences,  all  of  the  judges 
responding  felt  the  procedure 
was  effective  in  increasing  the 
overall  efficiency  of  the  court's 
operation  and  39.9  percent  felt 
the  procedure  could  be 
considered  very  effective  in 
increasing  the  court's  efficiency. 

The  survey  also  examined  the 
attitude  of  the  Chief  Judges 
regarding  proposals  to  establish 
court  annexed  arbitration  for 
some  civil  cases  and  to  increase 
the  jurisdiction  of  U.S. 
magistrates:  84  percent  favored 
the  implementation  of  court 
annexed  arbitration  as  an 
effective  means  of  reducing 
judicial  workload  with  about  31 
percent  indicating  they  believed 
it  would  be  very  effective. 

Regarding  the  attitudes  of  the 
judges  concerning  the  proposal 
to  increase  the  jurisdiction  of 
magistrates,  some  75.1  percent 
indicated  that  allowing 
magistrates  to  hear  all  civil 
cases  where  both  parties  agreed 
would  effectively  reduce  their 
own  workload  and  a  majority 
believed  this  procedure  would 
effectively  reduce  the  costs  of 
court  litigation,  thereby 
increasing  the  overall  efficiency 
of  the  court's  operation.  Over 
ninety  percent  cited  this 
procedure  as  a  potentially 
effective  means  of  providing 
litigants  with  swifter  access  to 
review  of  their  claims. 


JUDGE  WOODROUGH  DIES 
AT  104 


JUDGE  JOSEPH  W.  WOODROUGH 

Judge  Joseph  W.  Woodrough 
(CA— 8),  the  oldest  living 
member  of  the  federal  judiciary, 
died  recently  in  Chicago  after 
serving  for  forty-five  years  as 
first  a  federal  district  judge  and 
later,  as  a  member  of  the  Eighth 
Circuit  Court  of  Appeals. 

Known  as  "the  walking 
judge"  because  of  his  habit  of 
walking  up  to  five  miles  each 
day,  Judge  Woodrough  began 
his  career  when  he  was 
admitted  to  the  Texas  Bar  at  age 
20  in  1 894.  A  year  later,  he  was 
elected  a  Texas  state  judge. 
Following  his  term  as  a  state 
judge,  he  served  as  County 
Attorney  of  Ward  County,  Texas 
until  1897  when  he  returned  to 
Nebraska  to  practice  law  until 
his  appointment  to  the  federal 
trial  bench  in  1 91  6  by  President 
Woodrow  Wilson. 

When  he  took  his  oath  on  April 
24,  1916,  he  became  the 
youngest  federal  judge  in  the 
nation.  In  1933,  President 
Franklin  D.  Roosevelt  appointed 
him  to  the  Eighth  Circuit  Court  of 
Appeals. 

During  his  service  he  dealt 
with  such  diverse  cases  as  the 
enforcement  of  the  Volstead  Act 
in  the  1920's,  the  sentencing  of 
the  "Birdman  of  Alcatraz", 
Robert  Stroud,  and  the 
desegregation  of  the  Little  Rock, 
Arkansas  public  schools  in 
1956. 

After  his  nearly  half  a  century 
of  service  on  the  bench,  Judge 
Woodrough  retired  from  active 
service  in   1961. 
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(RESEARCH,  from  page  4) 

Since  last  summer  many  of 
the  federal  judges  have  availed 
themselves  of  these  services. 

So  that  a  determination  might 
be  made  of  the  type  of  research 
information  or  data  that  is 
needed,  and  in  what  areas,  a 
reporting  form  was  given  the 
staff  of  the  Library  of  Congress. 
On  this  form  they  record  what 
was  requested,  whether  they 
were  able  to  fully  meet  the 
request,  and  the  time  involved  to 
respond.  The  Inter-Judicial 
Affairs  and  Information  Services 
Division  at  the  Center  has  been 
monitoring  and  analyzing  these 
reports,  to  learn  where  there 
may  be  weak  or  no  resource 
material  available. 

Although  it  is  still  too  early  to 
draw  conclusions,  it  is  already 
apparent  that  legislative 
histories  are  high  on  the  list  of 
the  needs  of  the  judges, 
especially  in  those  areas  where 
they  do  not  have  access  to  large 
depository  libraries. 

Judges  and  their  staff  are 
reminded  of  the  Library  of 
Congress  services  available  to 
them.  Though  priority  must  be 
given  to  members  of  Congress, 
the  reports  so  far  show  that  in 
nearly  all  instances  timely 
responses  have  been  made. 


(CONFERENCE,  from  page  1) 

assault  cases  and  drug  law 
prosecutions  which  dropped  22 
percent. 

Bankruptcy  filings  decreased 
in  the  year  ending  June  30, 
1977  by  13  percent;  85  percent 
of  all  the  filings  in  that  period 
were  in  the  non-business  bank- 
ruptcy category. 

The  work  of  magistrates 
increased  markedly:  the  total 
number  of  matters  handled  rose 
by  almost  14  percent  and  pre- 
trial conferences,  motions, 
prisoner  petitions  and  post-in- 
dictment arraignments  con- 
ducted by  magistrates  showed  a 
32  percent  increase  over  the 
prior  year. 


In  juror  utilization,  the  federal 
courts  continued  to  progress, 
with  the  percentage  of  jurors 
called  but  not  selected  declining 
from  almost  33  percent  in  1971 
to  24  percent  in  1977. 

The  Conference  disapproved 
of  legislation  which  would  give 
legislative  sanction  to  the  term 
"Administrative  Law  Judge" 
and  which  would  also  provide 
that  the  salaries  of  such  hearing 
examiners  would  be  90  percent 
of  the  salaries  of  federal  district 
judges. 

Concerning  bills  which  would 
increase  the  fees  of  witnesses  in 
federal  court  proceedings  from 
twenty  to  thirty  dollars  per  day 
and  provide  travel  and 
subsistence  on  the  same  basis 
as  is  provided  for  federal  govern- 
ment employees,  the  Confer- 
ence approved,  in  concept, 
legislation  which  would  put 
these  changes  into  effect. 

Approved  by  the  Conference 
was  a  recommendation  that 
staff  law  clerks  and  their 
assistants  in  the  circuit  court 
shall  now  be  known  as  senior 
staff  attorney  and  staff  attorney 
and  that  these  positions,  if  the 
Congress  approves,  should  be 
graded  at  grades  approximating 
the  present  salaries  of  the 
incumbents. 

The  expenditure  of  funds  on  a 
pilot  civil  arbitration  program 
was  authorized.  This  program 
will  be  consistent  with 
guidelines  and  procedures  to  be 
established  by  the  Committee  on 
Court  Administration  in 
consultation  with  representa- 
tives of  the  Department  of 
Justice. 

The  Conference  was  advised 
and  agreed  with  the  recom- 
mendation of  the  Committee  on 
the  Administration  of  the 
Federal  Magistrates  System  that 
the  Committee  continue  to  study 
the  eventual  adoption  of 
legislation  to  permit  magistrates 
and  referees  in  bankruptcy  to 
work  interchangeably  to 
perform  each  other's  duties  as 
the  needs  of  the  courts  and 
fluctuating  caseloads  dictate 
and  thus  provide  the  greatest 
flexibility    in    assigning    the 


business  of  the  federal  ts 
courts  to  subordinate  judits 
officers.  Each  district  cci 
would  decide  on  the  interchari 
of  duties. 

Sufficient  funds  have  b( 
appropriated  for  fiscal  year  1  £f 
to  provide  for  164  full-tii 
magistrate  positions,  3 
part-time  and  18  combinati 
referee-magistrate  or  cle< 
magistrate  positions,  t 
Conference  was  advised. 

The  Conference  reiteratedi 
opposition  to  an  Article  I  on 
Article  III  court,  as  envisionec 
H.R.  8200,  and  also  disapprov 
the  establishment  of  a  separi 
office  of  U.S.  Trustee  under  i 
Attorney  General  and  concur 
in  the  views  of  the  Departm 
of     Justice     that     such 
arrangement    would    ere; 
conflicts  of  interest.      It      a 
disapproved    enlarging    1i 
Judicial  Conference  from  2£ 
36  members  and  increasing 
size  of  the  Board  of  the  Fed* 
Judicial     Center    by    includ 
referees    in    bankruptcy    in 
membership. 

With    regard    to    Sentenc 
Institutes,  the  Conference  i 
advised  that  funds  are  availe 
for  two  institutes  during  fi« 
year  1 978  and  other  circuits 
being     canvassed     which 
considered   to   be   overdue 
institutes.  If  none  is  readydui 
fiscal  year  1  978,  the  Commi 
on    the    Administration   of 
Probation    System   will   rec» 
mend  that  the  request  of 
Ninth     Circuit     for     such 
institute  be  approved  later  in 
fiscal  year. 

On  the  recommendation 
the  Com  m  i  ttee  on  1 
Administration  of  the  Crim 
Law,  the  Conference  dis 
proved  of  H.R.  94  which,  in 
opinion  of  the  Conferer 
would  turn  a  grand  j 
proceeding  into  an  adverj 
one  and  harm  the  ord 
administration  of  justice 
impose  an  enormous  additic 
burden  on  an  already  overloa 
judiciary. 

Concerning  the  proposed  r 
federal  criminal  code,  S.  14 

(See  CONFERENCE,  pa. 


jGISINiNf 
OUTLOOK 

Congressional  Action 

Senate  Majority  Leader 
bert  C.  Byrd (D.,  West  Va.)  said 
nuary  10  that  the  legislative 
snda  for  the  Second  Session 

Congress  will  include 
jislation  to  reform  the 
minal  Code,  Labor  Law 
form,  Panama  Canal  Treaties 
cl  the  renewal  of  the  Strategic 
ns  Limitation  Agreement. 
During  the  recess,  the  House 
diciary  Subcommittee  on 
minal  Justice  chaired  by  Rep. 
nes  R.  Mann  (Dem.  S.C.)  has 
»n  holding  a  series  of  briefing 
ssions  which  include  a 
:tion-by-section  analysis  of 
1437,  the  new  Federal 
minal  Code.  The  bill  was 
lorted  out  by  the  full  Senate 
diciary  Committee  on 
vember  2  and  is  expected  to 

passed  by  the  full   Senate 
'ly  in  the  Session, 
"he  briefing  sessions  on  the 

which  were  held  by  the 
use  Judiciary  Subcommittee 
re  designed  to  give  members 
the  Subcommittee  necessary 
:kground   information  which 

I  enable  the  Subcommittee  to 
Id  hearings  in  February,  a 
)kesman  for  the  Subcom- 
ttee  said. 

New  judgeships.  The  Senate 
ssed  S.1 1  on  May  24  and  the 
)use  Judiciary  approved  its 
vn  version,  H.R.7843,  on 
member  30,  thus  clearing  the 

II  for  floor  action  early  in  the 
jssion  in  both  the  Senate  and 
e  House. 

Diversity.  The  House  Judi- 
ary  Subcommittee  on  Courts, 
vil  Liberties  and  the  Admin- 
tration  of  Justice  reported  H.R. 
522  to  the  full  Committee  on 
:tober  20  and  full  Committee 
:tion  is  expected  early  in  the 
Bssion.  The  Senate  bill, 
2094,  is  pending  before  the 


Subcommittee  on  Improve- 
ments in  Judicial  Machinery. 

Magistrates'   jurisdiction. 

The  Senate  passed  S.1 61 3  on 
July  22  and  the  House  Judiciary 
Subcommittee  on  Courts,  Civil 
Liberties  and  the  Administration 
of  Justice  held  one  day  of  mark 
up  hearings  on  October  27  and 
is  expected  to  resume  markup  of 
this  bill  after  the  new  Session 
convenes. 

(CONFERENCE,  from  page  6) 

the  Conference  voted  to  request 
Congress  to  extend  the  effective 
date  from  two  to  three  years 
following  the  date  of  enactment 
because  of  the  sweeping 
changes  incorporated  in  the  bill 
and  the  resulting  impact  on  the 
federal  judiciary. 

Regarding  another  provision 
of  the  proposed  new  federal 
criminal  code,  the  Conference 
agreed  with  the  Committee  that 
it  is  a  mistake  to  scrap  all  of  the 
provisions  of  the  Youth 
Corrections  Act.  Despite  abuses 
which  have  been  committed 
under  the  present  legislation, 
the  Conference  is  of  the  opinion 
that  a  statute  should  provide 
some  discretion  to  the  court  in 
setting  aside  a  conviction  of  a 
young  offender,  or  of  an  offender 
of  any  age  where  the  offender  is 
without  a  prior  record  and  has 
fulfilled  all  of  the  terms  and 
conditions  of  his  probation. 

The  proposed  Sentencing 
Commission,  the  Conference 
believes,  should  be  appointed  by 
the  Judiciary. 

The  Committee  on  the 
Operation  of  the  Jury  System 
and  the  Conference  reaffirmed 
its  previous  positions  that  the 
voir  dire  examination  in  the 
federal  courts  should  be 
conducted  directly  by  district 
judges  rather  than  by  attorneys 
or  by  litigants.  The  report  of  the 
subcommittee  urges  the  Federal 
Judicial  Center  in  its  training 
programs  to  include  instructions 
geared  to  achieve  the  proper  and 
comprehensive  voir  dire 
examination  of  federal  jurors. 

On  the  subject  of  grand  jury 
reform,     the     Conference 


recommended  that  a  model 
grand  jury  charge  should  be 
promulgated  in  an  attempt  to 
develop  a  means  of  giving  grand 
jurors  effective  notice  of  their 
rights  and  obligations  without 
the  necessity  of  legislation. 

The  Committee  to  Implement 
the  Criminal  Justice  Act 
reported  that  during  thefirst  half 
of  fiscal  1977,  20,  614  persons 
were  represented  by  assigned 
counsel  or  by  defender 
organizations  established 
pursuant  to  the  Criminal  Justice 
Act.  This  compares  with  1 9,61 3 
appointments  in  the  first  half  of 
fiscal  1976.  An  increase  of 
approximately  four  percent  in 
the  volume  of  appointments  is 
forecast  for  fiscal  1978. 

The  Committee  on  the 
Bicentennial  reported  that  five 
films  and  two  videotapes  have 
been  produced  for  use  in 
broadcasting  and  in  teaching; 
that  the  biographical  directory  is 
proceeding  but  has  been 
delayed  by  the  failure  of  some 
judges  to  respond  to  question- 
naires; that  a  manuscript  has 
been  prepared  of  the  book 
written  for  the  high  school  and 
college  level  on  the  federal 
judiciary  and  is  now  being 
reviewed;  and  that  circuit 
histories  have  been  completed 
on  some  of  the  courts  and  that 
several  others  are  in  prepara- 
tion. 

The  Committee  to  Consider 
Standards  for  Admission  to 
Practice  in  the  Federal  Courts 
reported  that  it  expects  to  have 
its  recommendations  ready  for 
presentation  to  the  Judicial 
Conference  at  its  session  in 
September  1978. 
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calendar 

Feb.  1  Joint  Committee  on  Code 
of  Judicial  Conduct,  Miami,  FL 

Feb.  2-3  Judicial  Conference 
Criminal  Law  Committee, 
New  Orleans,  LA 

Feb.  2-3  Federal  Judicial  Center 
Board  Meeting,  Miami,  FL 

Feb.  2-3  Judicial  Conference 
Criminal  Law  Committee, 
New  Orleans,  LA 

Feb.  2  3  Judicial  Conference 
Criminal  Rules  Committee, 
Washington,  DC 

Feb.  7-10  Employment 
Placement  Workshop  for 
Probation  Officers,  Los 
Angeles,  CA 

Feb.  9-10  Judicial  Conference 
Court  Administration  Com- 
mittee, San  Francisco,  CA 


8 

Feb.  10  Judicial  Conference 
Bankruptcy  Committee, 
Washington,  DC 

Feb.  13-15  Jucicial  Con- 
ference Committee  to 
Consider  Standards  for 
Admission  to  Practice  in  the 
Federa  I  Courts,  Pa  I  m 
Springs,  CA 

Feb.  13-15  Advanced  Man- 
agement Seminar  for 
Probation  Clerks,  San  Diego, 
CA 

Feb.  13-17  Advanced  Seminar 
Pretrial  Services  Agency 
Officers,  San  Antonio,  TX 

Feb.  16-17  Management  Train- 
ing for  Supervisors,  Los 
Angeles,  CA 

Feb.  21-24  Video  Production 
Workshop,  San  Francisco,  CA 

Feb.  22-24  Seminar  for  Assist- 
ant Defenders  and  Panel,  Los 
Angeles,  CA 

Feb.  23-24  Workshop  for  District 
Judges,  Phoenix,  AZ 
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Appointments 

A.  Leon  Higginbotham,  Jr.,  U.: 
Circuit  Judge,  3rd  Cir.,  Nov.  7 
Gilbert  S.  Merritt,  U.S.  Circi 
Judge,  6th  Cir.,  Nov.  18 
Elsijane  Trimble  Roy,  U. 
District  Judge,  E.  &  W.D.Arl 
Dec.  9 

Thomas     Tang,      U.S.     Circi 
Judge,  9th  Cir.,  Nov.  25 
George    C.    Carr,    U.S.    Distri 
Judge,  M.D.FIa.,  Jan.  6 


Confirmations 

John  L.  Kane,  Jr.,  U.S.  Circ 
Judge,  10th  Cir.,  Dec.  15 

Robert  S.  Vance,  U.S.  Circ 
Judge,  5th  Cir.,  Dec.  15 

James  K.  Logan,  U.S.  Circ 
Judge,  10th  Cir.,  Dec.  15 


CIRCUIT  JUDICIAL  CONFERENCES  FOR  1978 

Hyannis,  MA 
Buck  Hill  Falls,  PA 
St.  Thomas,  V.I. 
White  Sulphur  Springs, 
W.  VA 

Williamsburg,  VA 
New  Orleans,  LA 
Nashville,  TN 
Lake  Delavan,  WS 
Brainerd,  MN 
Scottsdale,  AR 
Colorado  Springs,  CO 


First 

May  22-24 

Second 

Sept.  7-9 

Third 

Oct.  23-26 

Fourth 

June  28-July  1 

D.C. 

May  21-23 

Fifth 

April  23-26 

Sixth 

May  10-12 

Seventh 

May  8-11 

Eighth 

August  20-23 

Ninth 

May  17-20 

Tenth 

July  19-22 
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Nominations 

Jack  E.  Tanner,  U.S.  Distr 
Judge,  E&W.D.  Wash.,  J; 
20 

Almeric  L.  Christian,  Reno 
inated  for  8  year  term,  U 
District  Judge,  D.  V.I.,  Jan. 


Death 

Gerald  McLaughlin,  U.S.  Sen 
Circuit  Judge,  3rd  Cir.,  Dec. 
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HOUSE  APPROVES 
145  NEW  JUDGESHIPS 


3y    an     overwhelming     319  to     80     vote,     the     House     of 

presentatives  February  7  approved  1 45  new  federal  judgeships, 

0  for  the  district  courts  and  35  for  the  courts  of  appeals. 

.ast  session,   the   Senate   by  voice   vote   approved    148   new 

Igeships,  113  for  the  district  courts  and  35  for  the  courts  of 

peals.  In  addition,  the  Senate  bill,  S.  11,  would  create  a  new 

(venth  Circuit  Court  by  splitting  the  Fifth  Circuit. 

rhe  House  bill,  H.R.  7843,  did  Below     is     a     list     of     the 

t  create  a  new  circuit  in  the  judgeships    authorized    by    the 

uth  but  repealed  the  so-called  bill: 

randfather"  clause  enacted  in  r»;^*,:„* 

co        i_                          J  District 

58    which    perm.tted    some  Alabama  Northern   3 

ef    judges     to     retain     that  Alabama  Middle 1 

sition  after  reaching  age  70.  Arizona                                         2 

n    addition,    the    House    bill  Arkansas'  Eastern' '. '.'. '.'. '.'. '.'. '.'.  2 

lu.res     the     President     to  California  Northern 1 

>mugate      procedures      and  California  Eastern 3 

idelines     for     the     merit  n  ■-,          ,-     „    ,                       ■, 

California  Central   1 

ection   of  nominees  for  the  ^  ,-,      ■    0     *u                         o 

,   .  California  Southern 2 

Strict     court     judgeships  Colorado                                      2 

thorized  by  the  bill.  However,  0  „. '" "\ 

....  '      iL_     _,       .  .  Connecticut 1 

!  bill  permits  the  President  to  Cl    ..    .,...,                              o 

K     .  .     .  .  .  Florida  Middle 3 

ive    such    regulations    with  r-.    .  .    0  "                                   _ 

a  Florida  Southern 5 

ipect  to   any   nomination   by  ~            M  ...                              A 

.  ,  '  ,      ,   r  Georgia  Northern 4 

tifying    the    Senate    of    the  n             c     t.                             . 

,  .  Georgia  Southern 1 

asons     for     the     waiver.  _ 

„•*■     ,.      xl_  ,  ^.  Illinois  Eastern 1 

ecifically,  the  sections  of  the  ....     .    ..    ,.                                0 

,  «.•_■•  i-       ■  Illinois  Northern 3 

authorizing     new     district  Indiana  Northern 1 

igeships  shall  not  take  effect  |owa  Southern , 

til    the     merit     selection  i^„„„„„                                        1 

■   ..  i\ansas i 

]ulahons  are  promulgated.  Kentucky  Eastern ^2 

rhe  House  of  Representatives  Louisiana  Eastern 3 

d  the  Senate  are  expected  to  Lou,s.ana  Middle 1 

point     a      joint     conference  Louisiana  Western 1 

Timittee  which  will  reconcile  Maine                                           1 

»  differences  in  the  two  bills  Maryland  '. '.  *. '. '. ', '. '. '. '. '. '. '. '. '. '. "  ] '.  2 
d  report  out  a  clean  bill  early 

March.  (See  JUDGESHIPS,  page  2) 


M  l.'BRARyLIBRARY    STUDY    DID    NOT 
ADDRESS    JUDGESHIP 
NEED 

In  a  newspaper  interview, 
widely  published  one  day  before 
the  House  vote  on  the  judgeship 
bill,  Raymond  M.  Taylor  was 
quoted  as  saying  that  "If  they 
were  operating  efficiently,  there 
might  be  no  necessity  for  any 
newjudges,  and  certainly  not  on 
the  appellate  level."  Mr.  Taylor 
was  identified  as  the  author  of  a 
report  prepared  for  the  Federal 
Judicial  Center,  analyzing  the 
holdings  and  operations  of  the 
federal  court  library  system. 

As  soon  as  the  interview  was 
published,  Center  Director  A. 
Leo  Levin  denied  that  Taylor's 
report  cast  any  doubt  on  the 
need  for  any  of  the  additional 
judgeships  and  communicated 
that  fact  to  the  House  Judiciary 
Committee  prior  to  floor  debate 
on  the  bill.  Congressional 
Quarterly,  the  highly  respected, 
unofficial  journal  of  Congres- 
sional actions,  quoted  Levin  as 
saying  that  he  was  "un- 
equivocal" in  denying  that  Mr. 
Taylor's  study  had  any  rational 
bearing  on  the  number  of  new 
judgeships  that  were  needed. 

Mr.  Taylor,  former  librarian  of 
the  North  Carolina  Supreme 
Court,  had  not  been  asked  to 
analyze  the  need  for  new 
judgeships  and  did  not  do  so  in 
his  report. 

Taylor's  major  recom- 
mendation would  have  divorced 
federal  judicial  libraries  from 
the   Administrative   Office   and 

(See  STUDY,  page  2) 


i 


(STUDY,  from  page  1) 

created  an  independent  federal 
agency,  initially  based  in  North 
Carolina,  to  provide  research  for 
the  federal  judiciary.  The  Center 
rejected  this  recommendation. 
Alternative  recommendations 
have  been  approved  by  the 
Center's  Board  for  the 
consideration  of  the  Judicial 
Conference  of  the  United 
States. 

The  final  report  of  the  Center, 
transmitting  the  Board's 
recommendations  to  the 
Judicial  Conference,  was  the 
culmination  of  an  eighteen- 
month  study  prepared  under  the 
supervision  of  the  Federal 
Judicial  Center's  Division  of 
Inter-Judicial  Affairs  and 
Information  Services  at  the 
request  of  the  Judicial 
Conference.  The  report  was 
prepared  with  the  assistance  of 
an  advisory  committee  chaired 
by  Judge  John  D.  Butzner,  Jr., 
(CA-4)  and  composed  of  federal 
judges  and  library  authorities. 
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(JUDGESHIPS,  from  page  1) 

Massachusetts 3 

Michigan  Eastern   3 

Michigan  Western 2 

Minnesota '1 

Missouri  Eastern 1 

Missouri  Western 2 

Nevada 1 

New  Hampshire 1 

New  Jersey 2 

New  Mexico 1 

New  York  Northern 1 

New  York  Eastern 1 

North  Carolina  Eastern   1 

North  Carolina  Middle 1 

North  Carolina  Western 1 

Ohio  Northern   11 

Ohio  Southern 1 

Oklahoma  (3  districts)  2 

Oregon 2 

Pennsylvania  Middle 2 

South  Carolina 3 

South  Dakota 1 

Tennessee  Middle 1 

Texas  Northern 3 


Texas  Eastern 1 

Texas  Southern 4 

Texas  Western 1 

Utah 1 

Virginia  Eastern 2 

Virginia  Western 2 

Washington  Eastern V2 

Washington  Western Vh 

West  Virginia  Southern 11 

Wisconsin  Eastern   1 

Wisconsin  Western 1 

Wyoming 1 

Puerto  Rico 3 

'Plus  1  temporary. 

Circuit: 

1  st 1 

2nd  2 

3rd 1 

4th 3 

5th 1 1 

6th 2 

7th 1 

8th 1 

9th 10 

10th 1 

DC 2 

NEW  BANKRUPTCY  COURT 

SYSTEM  APPROVED  BY 

HOUSE 

The  House  of  Representatives 
February  1  voted  262  to  146  to 
establish  a  new  federal  court 
system  with  sole  jurisdiction 
over  bankruptcy  cases.  The 
judges  would  have  Article  III 
status. 

However,    it   is  questionable 

that  the  Senate  will  follow  the 

House     move,    one    which    is 

opposed     by    the    Judicial 

Conference  and  the  Department 

of  Justice. 
When  the  bill,  H.R.  8200,  first 

came  to  the  House  floor  last 
October,  the  House,  in  a 
preliminary  vote,  declined  to 
create  a  new  bankruptcy  court 
system.  However,  the  sponsors 
of  the  bill  took  the  measure  off 
the  floor  of  the  House  and 
worked  to  obtain  additional 
support  for  the  bill. 

The  House-passed  bill  also 
would  create  a  separate  office  of 
United  States  Trustee  under  the 
Attorney     General.     Both     the 


Judicial    Conference    and    th 
Department     of     Justice     at 
opposed  to  this  concept  on  th 
ground  that   it  would  create 
conflict  of  interest. 

As  passed  by  the  House,  H.I 
8200  would  make  a  series 
technical  changes  in  prese 
bankruptcy  procedures,  mar 
favoring  debtors.  For  exampl 
one  provision  would  allow  i 
debtor  with  a  steady  income  i 
file  a  repayment  plan  with  tn 
court  enabling  payment  of  tl 
outstanding  debt  over  a  thru 
year  period. 

The     Senate    Judicia, 
Committee   is   not  expected 
take     action     on    the     Hous 
passed  bankruptcy  bill  until  le 
in  the  Spring. 

GUIDELINES  FOR 
ACTIVITIES  AND 
AFFILIATIONS  OF  CLERK 
AND  PROBATION  OFFICE! 
TO  BE  ESTABLISHED 

The  Judicial  Conference  Jo 
Committee  on  the  Code 
Judicial  Conduct  has  esta 
lished  a  subcommittee 
prepare  guidelines  pertaining 
the  activities  and  affiliations 
clerks  of  court  and  probati 
officers. 

The  subcommittee,  consist 
of  Judge  Bernard  M.  Dec 
(N.D.  III.),  Chairman;  CI 
Judge  Frank  M.  Coffin  (CA 
and  Judge  Edward  T.  Gignc 
(D.  Me.),  is  endeavoring 
obtain  the  views  and  s 
gestions  of  clerks  and  probat 
officers  as  to  proper  guidelir 

With   the   assistance   of 

Administrative  Office  Divish 

of     Clerks     and     Probati 

invitations  have  been  exten 

to    eight    clerks    of   court   i 

seven  probation  officers  asl< 

them  to  serve  on  two  ad 

advisory     committees.     Th 

committees  will,   in  turn,  r 

the     subcommittee     formu 

guidelines    which    will 

considered  in  late  March. 

The     guidelines    which 

subcommittee  recommends 

then  be  submitted  to  the  J 


mmittee  on  the  Code  of 
dicial  Conduct  at  its  meeting 
xt  summer. 

["he  members  of  the  ad  hoc 
;rks'  advisory  committee  are 
Stuart  Cunningham  (N.D.  Ill), 
Marvin  Helart  (D.  Wyo.), 
Iliam  H.  Barry,  Jr.  (D.  N.H.), 
n  H.  Carter  (N.D.  Ga), 
omas  F.  Strubbe  (CA-7), 
mes  E.  Vandegrift  (N.D.  Ala.), 
d  William  K.  Slate,  II  (CA-4). 
e  members  of  the  Probation 
ficers  ad  hoc  advisory 
mmittee  are  Chester  C. 
:Laughlin  (W.D.  Tex),  Henry 
Milburn  (D.  Me.),  William  S. 
cher  (N.D.  III.),  Walter  Evans 
.  Ore),  Claude  H.  Huguley,  Jr. 
.  S.C.).  Raymond  H.  Clark(S.D. 
i.)  and  Morris  Kuznesof  (S.D. 
Y.). 

INTELLIGENCE  ORDER 

REQUIRES  COURT 
APPROVAL  OF  SOME 
OMESTIC  SURVEILLANCE 

President  Carter  January  24 
jned  a  sweeping  Executive 
der  "to  provide  for  the 
ganization  and  control  of 
-lited  States  foreign  intelli- 
mce  activities"  which  re- 
jires  a  "judicial  warrant"  in 
stances  in  which  U.S.  citizens 
e  the  target  of  domestic 
irveillance. 

However,  the  Executive 
rder  would  allowthe  citizen  to 
J  the  target  of  such  activities  if 
le  President  has  authorized  the 
pe  of  activity  involved  and  the 
ttorney  General  has  both 
Dproved  the  particular  activity 
nd  determined  that  there  is 
robable  cause  to  believe  that 
^e  United  States  citizen  is  an 
gent  of  a  foreign  power. 

The  collection  techniques 
iclude  electronic  surveillance, 
Revision  camera  monitoring, 
hysical  searches,  mail 
urveillance,  and  physical 
urveillance. 

The  full  text  of  the  Executive 
)rder,  number  12036,  was 
mblished  in  the  January  26 
ssue  of  the  Federal  Register 
•eginning  at  page  3674. 


SENATE  PASSES  NEW 
FEDERAL  CRIMINAL  CODE 

After  over  six  years  of  work, 
the  Senate  January  30  passed 
S.  1437,  the  Criminal  Code 
Reform  Act  of  1977. 

The  bill  codified  or  repealed 
some  3,000  statutes  and 
created  a  Federal  Sentencing 
Commission  as  an  independent 
Commission  in  the  Judicial 
Branch  consisting  of  seven 
members,  four  appointed  by  the 
President  and  three  by  the 
Judicial  Conference.  The 
Commission  will  establish 
sentencing  policies  and 
practices  that  avoid  unwarrant- 
ed sentence  disparities  among 
defendants  who  have  been 
found  guilty  of  similar  criminal 
conduct.  This  Commission  will 
determine  and  promulgate 
guidelines  for  use  by  a 
sentencing  court  in  determining 
the  sentence  to  be  imposed. 

In  addition,  the  bill  would 
provide  for  fixed  rather  than 
indeterminate  prison  terms  for 
most  offenses. 

The  bill  was  passed  by  the 
Senate  after  liberals  and 
conservatives  worked  out  a 
compromise  and  sections  which 
were  most  controversial  were 
removed  from  the  bill.  However, 
the  prospects  of  early  action  on 
the  new  Code  in  the  House  of 
Representatives  are  remote. 

Representative  James  R. 
Mann,  Chairman  of  the  House 
Criminal  Justice  Subcommittee, 
said  it  was  a  "toss-up"  whether 
the  House  will  enact  the  Code 
this  year.  His  Subcommittee  has 
been  holding  informal  briefing 
sessions  on  the  provisions  in  the 
Senate  bill  for  months. 

House  hearings  on  the  bill  are 
tentatively  scheduled  to  begin  in 
early  March.  (See  the  August 
1977  issue  of  The  Third  Branch 
for  a  detailed  analysis  of  the  bill. 
However,  the  bill  was 
substantially  amended  during 
floor  debate  last  month.) 
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JAMES  MACKLIN 

JAMES  MACKLIN 

NAMED  A.O.  ASSISTANT 

DIRECTOR 

The  Director  of  the  Adminis- 
trative Office  of  U.S.  Courts, 
William  E.  Foley,  announced 
that  James  E.  Macklin,  Jr.  has 
been  appointed  Assistant 
Director  of  the  Administrative 
Office  for  Program  Manage- 
ment. 

Prior  to  his  appointment,  Mr. 
Macklin  headed  the  A.O. 
Criminal  Justice  Act  Division  for 
over  two  years  since  the 
Division  was  created  in  the  fall 
of  1975. 

In  his  new  post,  Mr.  Macklin 
will  be  managing  programs  in 
the  Administrative  Office 
Divisions  of  Magistrates, 
Probation,  Bankruptcy,  Criminal 
Justice  Act,  and  Clerks.  He  will 
be  charged  with  full  administra- 
tive responsibility  for  planning, 
developing,  directing  and 
coordinating  all  program 
activities  of  the  five  Divisions 
and  the  Equal  Employment 
Opportunity  Unit. 


Published  monthly  by  the  Administrative 
Office  of  the  U.S.  Courts  and  the  Federal 
Judicial  Center  Inquiries  or  changes  of 
address  should  be  directed  to  1520  H 
Street,  N.W.,  Washington.  DC  20005 

Co-editors: 

Alice  L  O'Donnell.  Director.  Division  of 
Inter  Judicial  Affairs  and  Information 
Services.  Federal  Judicial  Center 

Joseph  R  Spaniol.  Jr..  Deputy  Director. 
Administrative  Office,  US   Courts 
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CHIEF  JUSTICE  PRESENTS 

STATE  OF  THE  JUDICIARY 

ADDRESS  TO  ABA 

In  his  State  of  the  Judiciary 
address  presented  February  12 
to  the  midyear  meeting  of  the 
American  Bar  Association, 
Chief  Justice  Warren  E.  Burger 
asked  the  Association  to  focus 
its  attention  on  the  problem  of 
the  professional  competence  of 
lawyers  practicing  in  the 
nation's  courts. 

The  Chief  Justice  also  pointed 
to  other  problems  including  the 
lack  of  any  system  to  provide 
federal  judges  when  needed  by 
the  federal  court  system,  better 
utilization  of  jurors,  use  of 
compulsory  arbitration  and 
prison  reform. 

Here  are  extracts  from  the 
address.  (The  full  text  is 
available  from  the  Federal 
Judicial  Center  Information 
Service.) 

Judgeships.  "We  speak 
constantly  of  providing  speedy 
justice,  but  if  the  present 
system — or  rather  lack  of  any 
system — for  providing  federal 
judges  when  they  are  needed  is 
not  changed,  the  objective  of 
speedy     justice     will     become 

empty  rhetoric We  can  cope 

with  that  problem  (absorbing,  in 
a  short  period  of  time,  an 
increase  of  nearly  thirty  percent 
in  the  number  of  federal  judges) 
but  I  ask  your  help  to  develop 
some  new  method  of  providing 
additional  judges  when  they  are 
needed.  ...  I  believe  the 
President  and  the  Congress  will 
be  receptive  to  develop  some 
sensible  and  workable 
bipartisan  system  to  provide  the 
required  judges  as  they  are 
needed." 

Juror  Utilization.  "Some  of 
our  federal  districts  do  much 
better  than  others,  but  courts 
must  devise  systems  that  will 
avoid  the  waste  resulting  from 
our     casual     attitude     toward 

jurors Six-member  juries  in 

federal  civil  cases  are  now  being 
used  in  all  but  a  few  federal 
districts  and  have  proven 
successful." 


Misuse    of    Witnesses. 

"Another  source  of  criticism 
and  frustration  in  both  federal 
and  state  courts — and  I  believe 
legitimately  so — comes  from 
people  called  as  witnesses. 
Hundreds  of  people  experience 
the  frustration  of  being  required 
to  present  themselves  in  court 
on  a  given  day  and  hour,  on  pain 
of  contempt,  only  to  be  told  the 
case  has  been  postponed — 
Experiences  of  this  kind  are  the 
result  of  bad  management,  at 
best,  or,  at  worst,  the  result  of 
the  manipulation  of  the  system 
by  irresponsible  lawyers,  or  the 
apathy  of  judges  who  premit  it  to 
happen." 

Abuse  of  Pretrial  Pro- 
cedures. "Another  matter  calls 
for  study  by  judges  and  lawyers: 
For  years  there  has  been  a 
growing  volume  of  complaints 
by  lawyers  and  judges,  on  the 
over-use  and  abuse  of  the 
pretrial  procedures  under  the 
federal  rules.  The  Federal 
Judicial  Center  has  been 
studying  this  subject  and 
considering  what  sanctions  and 
remedies  can  be  employed  by 
judges  to  prevent  abuses  of  the 
system." 

Litigation  Costs.  "Our 
profession  has  a  duty  to  keep 
justice  within  the  reach  of  every 
citizen,  and  to  do  that  the 
performance  of  the  partici- 
pants— lawyers  and  judges  and 
the  management  of  the  courts — 
must  be  improved." 

Trial  Advocacy.  "Another 
area  is  perhaps  one  of  the  most 
serious  problems  facing  our 
profession...  today.  It  is  the 
professional  competence  of 
those  lawyers  who  come  into 
the  courts.  Here  I  emphasize  not 
the  competence  of  lawyers 
generally  but  those  who  seek  to 
use  the  courts,  which  are 
provided  at  great  expense  by  the 
public.  Here  again,  the  needs  of 
the  consumers  must  be  kept  in 
mind.  If  a  case  which  could  be 
tried  in  two  or  three  days  with 
competent  advocates  actually 
takes  four,  five  or  six  days, 
someone    must   pay   the  cost. 


First  we  should  see  to  it  tha 
those  lawyers  who  come  intt 
the  courts  have  at  least  th< 
minimum     acceptable    com 

petence Until    we    establisl 

special  standards  for  the  righttc 
appear  in  the  courts,  independ 
ent  of  admission  to  the  Ba 
generally,  we  will  not  solve  ou 
problem....  I  have  neve 
contemplated  in  any  sense  ; 
Barrister-Solicitor  division  o 
our  profession,  as  in  EnglanC 
but  only  a  requirement  o 
special  training  for  those  whi 
seek  to  represent  others  in  th< 
courts." 

Education.  "Continuing  pro 
fessional  education  is,  o 
course,  equally  applicable  ti 
judges  and  the  advocates  wh 
appear  in  court. ...  In  thefedera 
system,  for  example,  94  percer 
of  the  federal  judges  activ 
today  have  taken  part  in  trainin 
seminars  of  the  Federal  Judicic 
Center." 

Advocacy.  "My  position  wa 
and  is  that  the  lack  of  adequat 
training  of  lawyers  fo 
courtroom  work  is  a  seriou 
problem — a  serious  problem- 
in  the  administration  of  justice 
Recently,  the  Judicial  Cor 
ference  of  the  United  State 
created  a  special  committee  t 
study  this  problem  and  t 
propose  standards  for  admi: 
sion  to  practice  in  the  feder. 
courts.  That  committee  sent 
questionnaire  to  every  feder; 
judge  in  the  United  States  an 
81  percent  of  them  respondei 
Of  those  responding,  39  percer 
said  that  the  problem  c 
inadequacy  of  trial  lawyers  i 
federal  courts  was  'a  serioi 
problem.' 

Alternative  Dispute  Resok 
tion.  "But  we  must  now  turn, 
to  explore  more  fully  th 
utilization  of  arbitration  as  a 
alternative  in  large  commerci 
conflicts  and  other  claims, 
procedure  widely  employed  f( 
so     long     in     many     othe 

countries It     is     not     cle< 

whether  that  kind  of  procedui 
(exhausting  arbitration  methoc 
before  resorting  to  the  court 


MEMORIAL  CEREMONIES  HELD  AT  SUPREME  COURT 
FOR  MR.  JUSTICE  CLARK 


Formal  proceedings  were 
ild  at  the  Supreme  Court 
nuary  23  to  memorialize  Mr. 
stice  Tom  C.  Clark,  who  sat  on 
b  Supreme  Court  of  the  United 
ates  from  1949  to  1967. 
Members  of  the  Supreme 
turt  Bar,  as  is  the  custom,  first 
3t  at  the  Court  to  adopt  a 
solution  eulogizing  the 
stice. 

Solicitor  General  Wade 
:Cree  presided  and  turned  the 
jeting  over  to  Chief  Judge 
omas  E.  Fairchild  of  the 
venth  Circuit.  Justice  Clark 
is  Circuit  Justice  for  the 
venth  from  1957  to  1967. 
Addresses  were  heard  by  the 
ndreds  gathered  in  the  Great 
ill.  These  were  delivered  by 
ark  Clifford,  Esquire, 
Dfessor  Charles  Alan  Wright, 
d  Fred  M.  Vinson,  Jr.,  Esquire, 
eloquent  language  they 
aised  the  contributions  of  Mr. 
stice  Clark,  pointing  out  at 
ist  four  distinct  careers — his 
reer  in  the  private  sector,  his 


career  as  a  Government  lawyer 
(the  only  Attorney  General  on 
record  to  have  come  up  through 
the  ranks),  his  career  as  an 
Associate  Justice  of  the 
Supreme  Court  of  the  United 
States,  and,  finally,  a  very  full 
career  as  a  retired  Justice, 
during  which  years  he  sat  on  the 
U.  S.  District  Courts  and  all 
eleven  of  the  U.  S.  Courts  of 
Appeals  while  at  the  same  time 
making  enormous  contributions 
in  the  area  of  judicial 
administration. 

Following  the  action  of  the 
Supreme  Court  Bar,  the 
gathering  moved  into  the 
courtroom  to  formally  present 
the  resolution  to  the  Supreme 
Court,  to  hear  an  address  by 
Attorney  General  Griffin  B.  Bell, 
and  a  eulogy  on  behalf  of  the 
Court  by  the  Chief  Justice. 

Mrs.  Clark  and  other 
members  of  the  Clark  family 
received  guests  in  the  East  and 
West  Conference  rooms 
following  the  ceremonies. 


Pictured  above  are,  L  to  R,  Chief  Judge  Thomas  E.  Fairchild  (C  A-7),  Supreme  Court 
Clerk  Michael  Rodak.  Jr.,  Professor  Charles  Alan  Wright,  and  Solicitor  General 
Wade  H.  McCree.  Jr. 


JUVENILE  STANDARDS 
CONSIDERED 

Agreement  was  reached  at 
the  February,  1978  meeting  of 
the  American  Bar  Association 
that  final  action  on  the  adoption 
of  juvenile  justice  standards 
would  be  taken  at  the 
Association's  1979  Mid-year 
meeting  in  Atlanta. 

Chief  Judge  Irving  R. 
Kaufman  (CA-2)  had  urged 
consideration  of  the  proposed 
standards attheannual  meeting 
of  the  Association  next  August, 
but  he  accepted  the  compromise 
date.  Chief  Judge  Kaufman  is 
chairman  of  the  American  Bar 
Association  —  Institute  for 
Judicial  Administration  Joint 
Commission  which  is  sponsor- 
ing the  standards  project.  The 
Joint  Commission  is  comprised 
of  experts  in  the  field  of  juvenile 
justice  including  judges, 
lawyers,  sociologists,  and  court 
administrators,  penologists,  and 
others. 

The  commission,  after  seven 
yea  rs  of  work  and  in 
consultation  with  four  advisory 
committees  and  other  persons 
throughout  the  country, 
completed  a  final  draft  of  the 
proposed  standards  in  twenty- 
three  volumes  plus  a  summary 
volume. 

The  purpose  of  the  proposed 
standards  is  to  offer  a  model 
code  for  a  juvenile  justice 
system  for  those  states  that  are 
considering  amending  or 
revising  their  juvenile  code. 
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DRESS  from  page  4) 

>uld  be  enforceable  by 
notions  imposed  upon 
gants  who  refuse  to  resort  to 
)itration." 

Corrections.  "We  profess  a 
ih  value  for  the  individual,  but 
ing  each  individual  criminal 
endant  the  most  elaborate 
3  process,  the  most  expensive 
il  known  anywhere  in  the 
rid,  and  then  casting  the 
ilty  ones  into  19th  century 
nal  institutions  is — to 
aphrase    an    18th    century 


statesman — not  simply  wrong, 
it  is  stupid — and  expensively 
stupid  at  that — and  all  of  us  pay 

the  bill Our  goal  should  be  to 

develop  positive,  definite 
educational  programs  so  that 
the  prisoners  will  have  a  chance 
to  leave  correctional  institutions 
somewhat  better  human  beings 
than  when  they  entered...  and 
trained  in  a  marketable  skill. 
Then  we  must  encourage 
employers  to  hire  them. 
Correctional  programs  must  be 
designed  to  encourage 
prisoners  literally  to  learn  their 


way  out  of  confinement.  Society 
must  provide  not  just  walls  and 
bars  but  meaningful  training  for 

their     re-entry    to     society 

Today,  I  therefore  urge  the 
Association  to  help  develop  a 
plan... for  a  national  training 
facility  along  the  lines  of  that 
great  institution — the  FBI 
Academy  at  Quantico,  Va. — to 
train  correctional  personnel  in 
modern  procedures  and 
methods  as  thousands  of  state 
and  local  police  have  been 
trained  by  the  federal 
government." 


ABA  HOUSE  OF  DELEGATES  ACTIONS 
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At  the  American  Bar 
Association's  midyear  meeting 
in  New  Orleans,  February  13- 
15,  the  House  of  Delegates 
considered  and  took  action  on  a 
number  of  resolutions  of 
interest  to  the  federal  judiciary. 
Of  particular  note  were: 
APPROVED 

Fees.  This  resolution 
supported  the  adoption  of 
legislation  to  authorize  the 
Attorney  General  to  prescribe  by 
regulation  fees  now  set  by 
statute  for  the  service  of 
summons,  writs,  and  other 
orders  by  the  United  States 
Marshal  Service.  The  resolution 
called  for  Congress  to  increase 
fees,  travel,  and  subsistence 
allowances  for  witnesses  before 
and  jurors  serving  in  federal 
courts.  The  American  Bar 
Association  body  further 
supported  legislation  to  excuse 
prospective  federal  jurors  from 
federal  jury  service  on  the 
grounds  of  distance  upon  a 
showing  of  individual  hardship. 
Finally,  the  resolution  supported 
legislation  providing  for  a  civil 
penalty  and  injunctive  relief  in 


the  event  of  a  discharge  or 
threatened  discharge  of  an 
employee  by  reason  of  such 
employee's  federal  jury  service. 
(Res.  104) 

Professional  discipline.  This 
resolution  recommends  the 
adoption  of  the  Model  Federal 
Rules  of  Disciplinary  Enforce- 
ment by  the  Judicial  Conference 
of  the  United  States  and  by  each 
federal  court  of  the  United 
States.  According  to  an 
accompanying  report,  such 
rules  are  needed  not  only  to 
forestall  legislative  inter- 
ference, but  also  because 
federal  discipline  "is  dis- 
organized, nonuniform,  in 
violation  of  due  process,  and 
detrimental  to  the  reputation  of 
the  profession  in  the  eyes  of  the 
public."  (Res.  109) 

Attorney  fees.  This  resolution 
supports  "the  principle  that 
reasonable  attorneys'  fees  be 
included  as  costs  recoverable  by 
prevailing  parties  in  more 
categories  of  civil  litigation  than 
present  rules  permit,  when  they 
would  facilitate  the  use  of  legal 
remedies  and  services." 


REMARKS  AVAILABLE 

ON  CONSEQUENCES  OF 

ALTERNATIVE  SENTENCES 

Federal  judges  need  not  be 
taken  by  surprise  at  what 
happens  after  sentencing.  That 
is  the  thrust  of  a  presentation  by 
Messrs.  Eldridge,  Partridge,  and 
Chaset,  of  the  Federal  Judicial 
Center  staff,  and  delivered  at  the 
Sentencing  Institute  for  the 
Second  and  Seventh  Circuits 
convened  at  Morgantown,  West 
Virginia  last  fall. 

The  remarks,  entitled  The 
Consequences  of  Alternative 
Sentences:  A  Presentation, 
have  recently  been  released  by 
the  Judicial  Center  in  the  form 
of  a  paper  as  an  aid  to  judges 
seeking  more  information  on 
this  critical  subject. 

The     remarks    describe    the 


relationship  between  the  formal 
sentence  imposed  by  the  judge 
and  the  subsequent  treatment 
of  the  offender  by  the  Parole 
Commission,  the  Bureau  of 
Prisons  and  the  probation  office. 
While  statutory  and  case  law 
detail  a  number  of  the 
differences  among  alternative 
sentencing  options,  the  policies 
and  practices  of  the  agencies 
charged  with  post  sentencing 
responsibility  create  other 
consequences  not  regularly 
detailed  in  standard  legal 
literature.  It  is  the  premise  of 
these  remarks  that  an 
appreciation  of  these  conse- 
quences is  necessary  in  the 
fashioning  of  appropriate 
sentences. 

[Copies   of  the   remarks  are 
available     by     contacting     the 
FJC's  Information  Service.] 


To  that  end,  the  American  B< 
Association  urges  the  enac 
ment  of  legislation  to  perrr 
courts  and  administrativ 
agencies,  in  the  interest  I, 
justice,  to  award  as  cos 
reasonable  attorneys'  fees  ar 
other  expenses  of  litigation  froi 
public  funds  to  a  private  par 
who  substantially  prevaile 
against  the  federal  Governmei 
as  a  named  party  in  a  civil  actic 
or  administrative  proceedin 
where  (a)  the  action  results  in 
substantial  public  benefit  < 
enforces  an  important  publ 
right  and  (b)  the  econom 
interest  of  the  party  is  small  i 
comparison  to  the  cost  J 
effective  participation  or  th 
party  does  not  have  sufficiei 
resources  to  compensal 
counsel.  (Res.  129,asamende^ 

A  more  specific  resolutic 
was  also  passed  supporting  th 
award  of  attorney  fees  and  cos 
to  the  prevailing  party  (oth; 
than  the  Government)  i 
litigation  involving  "th! 
redetermination,  refund,  < 
collection  of  any  intern.' 
revenue  tax."  (Res.  131) 

REJECTED 

Diversity  jurisdiction.  In  tr' 

face  of  claims  by  critics  th) 
federal  court  dockets  are  U 
overcrowded,  and  by  opponen 
that  important  rights  are 
stake,  the  House  of  Delegate 
refused  to  endorse  a  resolutic 
to  abolish  or  in  any  way  chanc 
diversity  jurisdiction.  (Re 
104a) 

WITHDRAWN 

The  House  of  Delegat< 
withdrew  and  took  no  action  ( 
a  number  of  other  resolutior 
These  included  a  call  for  < 
annual  salary  review  for  bo 
the  federal  and  state  judicia 
and  revision  in  the  prese 
manner  U.  S.  Magistrates  a 
appointed. 


sin 


rWEFEDEML 

Missouri.  Columbia,  Mis- 
uri  was  the  site  selected  for  a 
eeting  of  Missouri's  State- 
deral  Judicial  Council  last 
)vember.  Four  subjects  were 
i  the  agenda  for  discussion: 

(1)  Abolition  of  Diversity,  and 
jngressman  Robert  W. 
istenmeier's  bill,  H.R.  9622, 
lich  would  transfer  to  the 
jte  courts  many  cases  now 
ed  in  the  federal  courts  purely 
cause  of  the  diversity  of 
izenship  of  the  parties  to  the 
gation. 

(2)  State  advisory  opinions 
lating  to  novel  questions 
ising  in  federal  cases. 

(3)  Administrative  processing 
prisoner  complaints. 

(4)  Problems  common  to  the 
3te  and  federal  courts. 

New  Jersey.  In  his  recent 
ate  of  the  Judiciary  address 
lief  Justice  Richard  J.  Hughes 
jpreme  Court  of  New  Jersey) 
eluded  a  section  on 
operation  with  the  federal 
urts. 

Reported  were:  joint  cere- 
onies  to  admit  new  members 
the  bar  to  practice  in  the  state 
id  federal  courts;  cooperation 
resolving  conflicting  calendar 
(mmitments  of  trial  lawyers; 
id  meetings  with  three  New 
irsey  Assignment  Judges  and 
lief  Judge  Lawrence  Whipple 
ist.  Ct.,  D.  N.J.)  to  determine 
hether  the  federal  system  of 
isignment  of  cases  for  trial 
ould  be  adaptable  in  the  New 
jrsey  state  courts. 
In  his  1977  Year-End  Report, 
lief  Justice  Burger  commend- 
I  the  practice  of  state  Chief 
jstices  of  making  an  annual 
port  to  their  legislatures  or 
eir  bar  associations.  This 
actice  has  now  been  adopted 
'  over  one-half  of  the  state 
lief  Justices. 

Mississippi.  Judge  William  C. 
;ady  (N.D.  Miss.),  a  member  of 
e  Judicial  Conference  of  the 
"rited  States,  made  a  report  to 


the  Conference  last  September 
on  Mississippi's  State-Federal 
Judicial  Council.  The  Council  is 
now  chaired  by  Chief  Justice 
Neville  Patterson  (Sup.  Ct. 
Miss.)  who  was  one  of  the 
conferees  at  the  Federal 
Judicial  Center's  state-federal 
conference  of  appellate  judges 
held  in  1971.  Federal  judges 
currently  members  of  the 
Council  are  Judges  Charles 
Clark  and  J.  P.  Coleman. 

Matters  discussed  at  the  last 
Council  meeting  were: 

•  Habeas  corpus  cases  and 
the  necessity  for  the  state  trial 
judges  handling  these  cases  to 
make  and  preserve  a  full  record 
of  the  acceptance  of  pleas  of 
guilty  or  nolo  contendere  by  the 
state  defendants; 

•  Adoption  of  a  formula  for 
establishing  priorities  in  docket 
settings  whereby  the  first  case 
having  a  firm  setting  will 
control; 

•  Promotion  of  Law  Day  USA 
observances  in  state  and  federal 
courts; 

•  Agreement  for  the  inter- 
change of  courtroom  facilities 
whenever  a  need  might  arise; 

•  Adoption  by  state  correc- 
tion officials  of  a  program  to 
establish  an  administrative 
grievance  procedure  for 
inmates  in  the  state  peniten- 
tiary; 

•  Approval  for  enactment  of 
legislation  to  provide  for 
certification  by  a  U.  S.  Circuit 
Court  of  Appeals  or  the 
Supreme  Court  of  the  United 
States  to  the  Mississippi 
Supreme  Court  of  unresolved 
questions  of  state  law 
dispositive  of  the  pending 
federal  litigation. 

Judge  Keady  reports  that  at 
their  Council  meetings 
representatives  of  the 
Mississippi  State  Bar  are 
present  and  that  they  have 
made  valuable  contributions, 
especially  through  implementa- 
tion of  the  Council's  proposals. 
The  State  Bar  has  established  a 
standing  committee  called 
Court     Liaison     and     Judicial 


KANSAS  COURT  OFFICIALS 

DESIGN     TECHNIQUE     TO 

AVOID  TRAFFIC  OFFENSE 

WARRANTS 

U.S.  Magistrate  Samuel  Crow 
and  Probation  Officer  Ralph 
DeLoach  of  the  District  of 
Kansas  have  devised  a  system 
to  reduce  the  number  of 
warrants  issued  in  traffic  cases 
involving  military  personnel. 

By  utilizing  this  system,  some 
three  hundred  warrants  issued 
yearly  for  nonpayment  of  traffic 
fines  by  military  personnel 
stationed  at  Fort  Riley,  Kansas 
have  been  eliminated. 

Many  members  of  the  military 
were  unable  to  pay  the  traffic 
fines  in  full  immediately  or  felt 
traffic  tickets  were  inconse- 
quential and  there  was  a  lack  of 
military  sanctions  for  military 
personnel  convicted  of 
misdemeanor  offenses  in 
civilian  courts.  As  a  result,  it 
was  necessary  to  issue  arrest 
warrants  since  there  were  not 
any  other  realistic  alternatives 
available  to  the  Court. 

After  considerable  research, 
the  Probation  Office,  in 
conjunction  with  the  Magistrate 
and  the  military,  devised  a  plan 
through  which  military 
personnel  whoare  unabletopay 
their  traffic  fines  when  they  are 
assessed,  may  authorize  a 
voluntary  deduction  from  their 
pay.  By  using  the  military  form 
DD139  which  is  a  type  of  one- 
time allotment  authorized  for 
payment  of  a  debt  the  Court  has 
virtually  eliminated  the 
issuance  of  warrants  for 
nonpayment. 

In  practice,  all  ticketed 
individuals  are  assembled  in  an 
auditorium  near  the  Court  and 
persons  who  wish  to  plead  not 
guilty  are  asked  to  leave.  Those 

(See  WARRANTS,  page  8) 

Administration  whose  goal  is  to 
bring  to  the  attention  of  the  state 
and  federal  trial  judges 
problems  encountered  by 
members  of  the  bar  in  such 
areas  as  pretrial  conferences, 
discovery,  and  voir  dire. 
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calendar 

Feb.  27-28  In-service  Training 
for  Probation  Officers, 
Nashville,  TN 

Feb.  27-Mar.  4  Technical 
Training  for  Bankruptcy 
Court,  San  Juan,  PR 

Mar.  2  Committee  on  Bank- 
ruptcy Legislation,  Washing- 
ton, DC 

Mar.  2-3  Court  Management  for 
Probation  Officers 

Mar.  6-8  Advanced  Manage- 
ment  Seminar  for  Probation 

Clerks,  El  Paso,  TX 
Mar.  6-8  Workshop  for  Docket 

Clerks,  Hartford,  CT 
Mar.  6-10  Orientation  Seminar 

for    U.S.    Probation    Officers, 

Washington,  DC 
Mar.    8-10   Meeting   of   Circuit 

Executives,  Washington,  DC 
Mar.      9     Time      Management 

Seminar,  El  Paso,  TX 
Mar.  9-10  Judicial  Conference 

of     the     United     States, 

Washington,  DC 
Mar.  14-16  Advanced  Manage- 
ment Workshop  for  Supervis- 

ing     Probation     Officers, 

Washington,  DC 
Mar.      16-18     Seminar     for 

Bankruptcy    Judges,     Los 

Angeles,  CA 
Mar.     20-22     Management 

Training    for    Supervisors, 

Indianapolis,  IN 
Mar.    21-23    Seminar    for    the 

Staff  of  the  U.S.  Magistrates, 

New  Orleans,  LA 
Mar.     23     Time     Management 

Seminar,  Indianapolis,  IN 
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APPOINTMENTS 

Pierre  N.  Leval,  U.S.  District 
Judge,  S.D.N.Y.,  January  6 

Robert  S.  Vance,  U.S.  Circuit 
Judge,  5th  Cir.,  January  3 

CONFIRMATION 

A.  David  Mazzone,  U.S.  District 
Judge,  D.Mass.,  February  7 

NOMINATIONS 

Almeric  L.  Christian,  Judge  of 

the      District     Court,     Virgin 

Islands,  January  20 
Robert   F.  Collins,  U.S.   District 

Judge,  E.D.La.,  January  26 
Paul  A.  Simmons,  U.S.  District 

Judge,  W.D.Pa.,  January  26 
Jack    E.    Tanner,    U.S.    District 

Judge,     E.&W.D.Wash., 

January  20 
Ellen    B.    Burns,    U.S.    District 

Judge,  D.Conn.,  February  15 
Robert  W.  Sweet,  U.S.  District 

Judge,  S.D.N.Y.,  February  17 

DEATHS 

Wilson  Warlick,  U.S.  Senior 
District  Judge,  W.D.N.C, 
January  30 

R.  Blake  West,  U.S.  District 
Judge,  E.D.La.,  January  24 


Mar.  27-28  Technical  Training 
for  Bankruptcy  Court, 
Jacksonville,  FL 

Mar.  27-29  Workshop  for 
Docket  Clerks,  Cleveland,  OH 

Mar.  28-29  Time  Management 
Seminar,  Baltimore,  MD 

Mar.  30-31  Workshop  for 
District  Judges  [Fifth  (W) 
Circuit],  Austin,  TX  


(WARRANTS,  from  page  7) 

who  wish  to  pay  the  fine  ai 
asked  to  leave  the  auditoriui 
also  and  proceed  to  th 
Magistrate's  Clerk  while  tr 
remainder  are  advised  thattru 
may  elect  to  voluntari 
authorize  a  pay  deduction  ft 
the  purpose  of  paying  the  f in€ 
In  the  rear  of  the  auditoriur 
members  of  the  Probatic 
Office's  staff  are  available  wi 
partially  completed  forms  whic 
require  only  the  Social  Securi 
number  of  the  individual,  tr 
amount  of  the  fine  and  \\ 
individual's  signature. 
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JUDICIAL  CONFERENCE 
HOLDS  SPRING  MEETING 


JUDGE  AUBREY  ROBINSON 
SELECTED  FOR  FJC  BOARD 


rhe  Judicial  Conference  of 
;  United  States  held  its  Spring 
eting  at  the  Supreme  Court 
irch  9-10  and  reendorsed,  in 
nciple,  the  objectives  of 
islation  which  would  create  a 
mmission  within  the  federal 
iciary  to  consider  and  deal 
th  complaints  against 
mbers  of  the  Judiciary, 
n  addition,  the  Conference 
o: 

i  Endorsed  the  House- 
>sed  bill,  H.R.  9622,  which 
>uld  abolish  diversity 
isdiction  in  federal  courts. 

Endorsed  S.  2266,  the  bill 
lich  would  revise  the 
ikruptcy  laws,  now  pending 
ore  the  Senate  Judiciary 
mmittee.  The  conference 
ed  to  oppose  the  House- 
ssed  Bankruptcy  bill,  H.R. 
DO,  insofar  as  it  would 
ablish  a  separate  Article  III 
urt  for  bankruptcy  cases  and 

0  create  a  separate  office  of 
ited  States  Trustee  in  the 
partment  of  Justice. 

1  Disapproved,  as  a  matter  of 
icy,  the  practice  of  federal 
Iges  traveling  abroad  to  take 
sositions  of  testimony  in 
>es  pending  before  them. 

'  Disagreed  with  certain 
bstantive  and  procedural 
(visions  of  the  Civil  Rights 
provements  Act,  S.  35.  The 
nference    recommended 


HOUSE  APPROVES 

DIVERSITY  JURISDICTION 

BILL 

By  a  vote  of  266  to  1 33,  the 
House  of  Representatives, 
February  28,  approved  H.R. 
9622,  the  bill  which  eliminates 
almost  all  diversity  jurisdiction 
in  federal  courts. 

If  enacted,  the  bill  would 
divert  some  30,000  cases  yearly 
from  federal  to  state  courts. 
However,  alienage  jurisdiction 
in  cases  between  U.S.  citizens 
and  those  of  a  foreign  nation  or 
controversies  between  foreign 
nations  and  the  United  States,  is 
retained.  In  addition,  the  bill  also 
eliminates  the  amount  in 
controversy  requirement  in 
federal  question  cases. 

The  Senate  Judiciary 
Subcommittee  on  Improve- 
ments in  Judicial  Machinery 
held  hearings  March  17  and  20 
on  counterpart  legislation 
which  would  abolish  almost  all 
diversity  jurisdiction  in  federal 
courts. 


against  enactment  of  the  bill  in 
its  present  form,  but  took  no 
position  on  the  policy  of 
extending  coverage  of  the  Civil 
Rights  Act  to  suits  by  citizens 

(See  CONFERENCE,  page  2) 


i  \1 

Judge  Aubrey  E.  Robinson,  Jr. 

The  Judicial  Conference  of 
the  United  States,  at  its  Spring 
meeting  this  month,  selected 
Judge  Aubrey  E.  Robinson,  Jr. 
as  a  member  of  the  Board  of  the 
Federal  Judicial  Center. 

Judge  Robinson  replaces 
Judge  Marvin  E.  Frankel 
(S.D.  N.Y.)  whose  term  has 
expired. 

Judge  Robinson  was  appoint- 
ed to  the  District  Court  for  the 
District  of  Columbia  on 
November  3,  1966.  He  is  a 
graduate  of  Cornell  University 
and  Cornell  Law  School  where 
he  received  his  LL.B.  in  1947. 
He  served  in  the  U.S.  Army 
during  World  War  II. 

From  1965-1966  he  was  an 
Associate  Judge  of  the  Juvenile 
Court  for  the  District  of 
Columbia  and  in  recent  years  he 
has  served  on  the  Judicial 
Conference  Ad  Hoc  Committee 
on  Court  Facilities  and  Design. 
In  1977,  he  was  appointed  to  the 

(See  ROBINSON,  page  3) 


3> 

6S 

w» 
ar 
Pi 

■V 

Kilt 

eti 


> 

e; 

*s: 
Ot 
Hi 


(CONFERENCE,  from  page  1) 

against     state     or     local 
governments. 

Attorney  General  Griffin  B. 
Bell  and  Solicitor  General  Wade 
H.  McCree,  Jr.  attended  the 
Conference  during  the  first  day. 
The  Attorney  General  discussed 
matters  relating  to  the  business 
of  the  federal  courts  and 
legislation  of  interest  to  the 
members  of  the  Conference. 


The     Chief    Justice    and     Chief    Judge 
Cornelia  G.  Kennedy. 

Chief  Judge  Cornelia  G. 
Kennedy  (W.D.  Mich.),  a 
member  of  the  Conference,  is 
the  first  woman  district  judge  to 
serve  on  the  Conference  and 
only  the  second  to  serve  as  a 
member  of  the  Conference. 
Judge  Florence  J.  Allen  (CA-6) 
was  the  first  woman  to  serve  on 
the  Conference. 

The  Judicial  Conference,  in 
response  to  a  Congressional 
request  for  comment,  issued  the 
following  statement: 

"Among  the  proposals 
currently  pending  in  Congress, 
establishing  methods  for 
dealing  with  judicial  conduct 
and  disability,  the  Judicial 
Conference  approves  in 
principle  the  objectives  of  S. 
1423,  as  embodied  in  the 
committee  print  of  February  3, 
1978. 

"While  fully  cognizant  of  the 
Constitutional  powers  vested  in 
the  Congress  and  the 
Conference's  obligation  to 
respect  those  powers,  in 
responding  to  Congressional 
requests  for  views  on  those 
bills,  the  Conference  also 
believes  it  is  obligated  to 
express  its  genuine  concern 
that     enactment     of     any    bill 


authorizing  removal  of  a  judge 
from  office  by  a  method  other 
than  impeachment  will  raise  the 
fundamental  question  of  the 
Act's  constitutionality. 

"Aside  from  the  reservation 
expressed  on  the  constitution- 
ality of  the  removal  feature,  the 
Conference  concludes  that 
legislation  placing  authority  in 
the  Judicial  Branch  itself  is  both 
compatible  with  long-standing 
concepts  of  separation  of 
powers  and  desirable  in  terms  of 
maintaining  the  ultimate 
objective  of  an  independent 
judiciary  worthy  of  public 
confidence. 

"We  believe  that  S.  1423 
should  be  altered  in  some 
respects.  For  example,  we 
would  recommend  that 
subsection  (c)  (1)  of  proposed 
section  383  be  amended  to 
provide  authority  for  a  panel 
established  by  proposed  section 
382  to  itself  dismiss  a 
complaint,  in  addition  to 
recommending  dismissal  or 
further  investigation.  Further, 
we  believe  that  S.  1423  should 
expressly  reaffirm  the  author- 
ity of  the  judicial  councils 
of  the  circuits  to  deal  with 
inappropriate  judicial  conduct 
by  formal  or  informal  action,  and 
suggest  that  this  might  be 
accomplished  by  allowing  the 
circuit  a  reasonable  period  of 
time  to  act  with  respect  to  any 
complaint  before  that  complaint 
is  referred  to  the  circuit  panel 
pursuant  to  section  382  of  S. 
1423.  Other  changes  not 
incompatible  with  the  objectives 
of  S.  1423  may  be  proposed. 

"Because  such  legislation  isa 
matter  of  great  import  to  every 
federal  judge,  the  Conference 
directs  that: 

•  Copies  of  the  February  3, 
1978  committee  print  and 
accompanying  report  be 
transmitted  to  all  judges  with 
a  request  that  their  views  be 
filed  with  the  Administrative 
Office  by  April  10,  1978;  and 

•  Those  views  be  reviewed  and 
an     appropriate     report 


JUSTICE  DEPARTMENT 

SEEKING  RESEARCH  ON 

FEDERAL  SENTENCING 

The  Department  of  Justic 
recently  issued  a  form; 
Request  for  Proposals  I 
undertake  research  aimed  1 
formulating  sentencini 
guidelines  for  federal  offense: 

The  request  was  prepared  l 
the  Administrative  Program 
Management  staff  of  th 
Department.  It  calls  f( 
sentencing  research  ii 
anticipation  of  the  enactment  : 
the  Criminal  Code  Reform  Act : 
1978  (S.  1437  and  H.R.  686) 
which  would  create  a  sever 
member  independent  senteni 
ing  commission  in  the  Judicil 
Branch.  The  main  function 
the  commission  will  be 
develop  and  promulga: 
guidelines  to  assist  federl 
judges  in  sentencing. 

The  research  proposal  call 
for  the  collection  and  analysis  I 
data  on  federal  offenders  ar: 
other  related  data.  Among  th 
major  tasks  outlined  in  tl: 
proposal  are:  (1)  the  develoi 
ment  and  analysis  of  the  log: 
underlying  the  structuring 
alternative  sentencing  guid* 
lines  systems;  (2)  the  collects 
of  data  on  a  sample  of  feder 
offenders  sentenced  since  1 9(: 
in  order  to  analyze  and  asse 
the  extent  of  sentencn 
disparity;  (3)  surveying  fedei 
justice  personnel  as  well 
individuals  accused  ar 
convicted  of  federal  offenses 

(See  RESEARCH,  page 


prepared  and  transmitted 
the     Senate     Judicial 
Committee  by  May  1,  197 
and 
•  The     Committee     on     Col 
Administration   is   instruct* 
to  continue  its  evaluation 
the    legislation,    taking    tl 
responses  of  the  judges  in 
consideration,  and  to  repc 
its  recommendations  to  tl 
Congress     as     promptly 
possible." 


(RESEARCH,  from  page  2) 

determine  each  subgroup's 
views  regarding,  among  other 
things,  what  are  appropriate 
and  inappropriate  sentences  for 
federal  offenses;  and  (4) 
surveying  a  sample  of  the  U.S. 
adult  population  over  the  age  of 
sixteen  to  generate  data  on 
regional,  class,  and  other 
demographic  differences  in 
perceptions  of  appropriate 
sentences  and  the  deterrent 
affect  of  alternative  sentences 
for  federal  offenders. 

The  sentencing  research  is  to 
De  done  under  the  guidance  of 
an  advisory  board  which  will 
neet  quarterly  to  review  work 
Drogress  and  approve  work 
Dlans.  In  addition  to  members  of 
he  Attorney  General's  Advisory 
Corrections  Council,  the 
esearch  proposal  requires  that 
)  representative  of  the  Federal 
Judicial  Center  and  such  other 
nembers  as  the  contractor  feels 
ire  appropriate  will  serve  on  the 
idvisory  board. 

The  deadline  for  submission 
)f  proposals  in  response  to  the 
Justice  Department's  request 
vas  the  end  of  this  month.  The 
inal  report  must  be  completed 
n  eighteen  months  following 
he  award  of  the  contract. 

ROBINSON,  from  page  1) 

:ommittee  on  the  Administra- 
on  of  the  Criminal  Law.  He  is  a 
lember  of  the  American  Bar 
association  and  the  American 
aw  Institute  and  had  served  as 
Chairman  of  the  National 
onference  of  Federal  Trial 
udges  from  1 973  to  1 974. 
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JUDICIAL  FELLOWS 

PROGRAM  SEEKING 

CANDIDATES  FOR  7th  YEAR 

The  Judicial  Fellows  Program 
is  seeking  candidates  for  the 
1979-80  year,  the  seventh  year 
that  the  program  has  been  in 
existence. 

Highly  talented  young 
professionals  are  invited  to 
apply  for  the  program  which  is 
similar  to  the  White  House  and 
Congressional  Fellowships  and 
attracts  outstanding  applicants 
with  multidisciplinary  back- 
grounds. At  least  two  fellows 
will  be  chosen  to  spend  1979- 
80  observing  and  contributing  to 
projects  designed  to  improve 
judicial  administration.  In 
addition,  the  program  is 
designed  to  attract  individuals 
who  will  not  only  make  a 
contribution  during  their 
Judicial  Fellowship  year  but  will 
contribute  in  the  future  to 
judicial  administration. 

The  program  is  now  entering 
its  seventh  year.  It  is 
administered  by  the  National 
Academy  of  Public  Administra- 
tion. It  was  instituted  through 
grants  from  the  Ford  Founda- 
tion, the  Edna  McConnell  Clark 
Foundation,  and  the  American 
Bar  Endowment. 

Fellowship  applicants  should 
have  at  least  one  post  graduate 
degree,  two  years  of  profession- 
al experience,  and,  preferably, 
familiarity  with  the  judiciary. 
Salary  is  negotiable  based  upon 
the  salary  structure  of  the 
Federal  Judicial  Center  as  well 
as  the  candidate's  salary 
history.  Fellowships  begin  in 
September  and  have  a  one  year 
duration.  The  deadline  for 
applications  is  November  6, 
1978. 

Information  regarding 
application  and  literature 
describing  the  Program  are 
available  on  request  from  Mark 
W.  Cannon,  Executive  Director 
of  the  Judicial  Fellows 
Commission,  Supreme  Court  of 
the  United  States,  Washington, 
D.C.  20543. 


FEDERAL  JUDICIAL  CENTER 

BOARD  REPORT  ON 
LIBRARY  STUDY  APPROVED 
BY  JUDICIAL  CONFERENCE 

At  its  March  9-10  meeting, 
the  Judicial  Conference  of  the 
United  States  approved  a  report 
submitted  by  the  Board  of  the 
Center  on  the  federal  court 
library  system,  based  on  a  study 
conducted  at  the  request  of  the 
Conference. 

The  report  contains  19 
specific  recommendations 
relating  to  federal  court 
libraries,  all  aimed  at 
modernizing  procedures  used  to 
acquire  and  deliver  law  books,  to 
speed  up  the  process  and  to 
bring  new  techniques  and 
equipment  into  the  system.  Also 
included  is  a  recommendation 
for  a  new  position  in  the 
Administrative  Office  for  a 
professional  to  devote  full  time 
to  handling  federal  court 
libraries  and,  more  broadly, 
other  research  services. 

The  Administrative  Office 
was  asked  to  budget  for  local 
discretionary  funds  so  that  each 
federal  judge  would  have 
available  "a  relatively  small  but 
definite  amount"  to  purchase 
law  books  for  official  use  directly 
from  vendors. 

In  the  belief  it  is  now  timely  to 
reconsider  the  list  of  standard 
holdings  for  chambers  and 
central  libraries,  the  report 
recommends  that  a  committee 
of  the  Judicial  Conference 
review  the  lists  currently  being 
used  by  the  Administrative 
Office  to  establish  libraries  for 
all  judicial  officials  in  the 
system. 

William  E.  Foley,  Director  of 
the  Administrative  Office  and  a 
member  of  the  Federal  Judicial 
Center  Board,  said  following  the 
meeting  of  the  Conference  that 
he  endorsed  the  Board's 
suggestions  and  that  he  hoped 
to  immediately  start  implemen- 
tation of  at  least  some  of  the 
recommendations. 
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NATION'S  PRESS  DEBATES  IMPROVEMENT 
OF  TRIAL  ATTORNEYS'  COURTROOM  PERFORMANCE 

Following  the  Chief  Justice's  Annual  State  of  the  Judiciary 
Address  to  the  American  Bar  Association  February  1 2,  newspapers 
throughout  the  nation  have  discussed  the  questions  which  he 
raised  concerning  the  need  to  establish  minimum  requirements  for 
trying  cases  in  American  courts. 

The  Chief  Justice  said,  "To  treat  a  bar  certificate  of  admission  to 
practice  law  as  a  passport  to  try  any  and  every  kind  of  a  case  in  any 
court  makes  no  more  sense  than  to  say  that  a  medical  school  degree 
qualifies  the  holder  to  perform  every  kind  of  surgery." 

Editorial  comment  was  widespread  and  affirmative.  Here  is  a 
sampling  from  major  newspapers: 


However,  this  should  not  be  an  argument  of 
percentages,  but  rather  of  remedies. . . . 
Various  remedies  have  been  put  forth,  such 
as  greater  use  of  apprentice-style  law 
school  teaching,  private  law  firm  clinics,  and 
second  bar  examinations  to  qualify 
specifically  for  trial  practice  Members  of  the 
bar. .  would  do  better  to  explore  these  and 
other  methods  of  improving  the  profession 
than  to  argue  over  the  exact  percentage  of 
incompetence  among  lawyers  —  The 
Portland  Evening  Express.  Portland, 
Maine  (February  15,  1978) 


The  Chief  Justice  is  right  in  contending  that 
a  license  to  practice  law  in  an  office  should 
not  necessarily  be  a  license  to  mangle  cases 
in  court.  The  idea  that  the  lawyer  is  one  of 
the  few  remaining  generalists  who  can 
handle  anything  has  been  overwhelmed  by 
the  law's  own  complexity.  The  trouble  with 
incompetence  is  that  when  it  exists  the 
victim  is  rarely  the  lawyer  or  the  court,  but 
rather  some  individual  (or  corporate)  victim 
who  may  not  even  realize  what  happened. — 
The  Washington  Post,  Washington,  D.C. 
(February  16,  1978) 


Burger's  point  is  that  young  attorneys  fresh 
out  of  law  school  aren't  ready  to  take  on 
major  trial  work,  any  more  than  newly 
minted  M.D.s  are  prepared  to  perform  open- 
heart  surgery  More  training  is  needed  We 
hope  the  bar  association  will  come  to  see  the 
wisdom  of  Burger's  position,  and  take 
appropriate  action. — The  Daily  News,  New 
York,  New  York  (February  14,  1978) 


Actually,  the  percentages  are  not,  or  should 
not  be,  the  issue.  Regardless  of  the  correct 
rate  of  incompetency,  Mr  Burger  has 
identified  and  publicized  a  weakness  that 
should  be  treated  And  his  criticism  was 
accompanied  by  a  creditable  remedy.  He 
proposed  once  again  that  new  lawyers  not 
be  permitted  to  try  cases  until  they  had  been 
additionally  certified  for  that  speciality 
through  further  demonstration  of  the  special 


skills    required. — The   Salt   Lake    Tribune, 
Salt  Lake  City,  Utah  (February  14,  1978) 


Detroit  lawyers  who  are  steaming  over  Chief 
Justice  Warren  Burger's  estimate  that  50 
percent  of  U.S.  trial  lawyers  are  unfit  to 
represent  their  clients  might  be  even 
madder  if  they  knew  how  many  local  judges 
agree  .  One  opinion  "I'd  say  that  most  of 
the  lawyers  I  know  are  competent  to  handle 
most  legal  matters  But  when  it  comes  to 
trying  a  complicated  law  suit  in  court, 
Justice  Burger  understated  the  problem.'' — 
The  Detroit  Free  Press,  Detroit,  Michigan 
(February  16,  1978) 


We'll  duck  the  argument  about  the 
approximate  percentage  of  the  inadequate 
or  incompetent  among  trial  lawyers.  We 
have  them  in  all  lines  of  work,  including 
newspapers  and  judges.  Mr.  Burger  talks 
about  improving  judges'  training  too.  The 
point  here  is  better  performance  in  what  is 
often  a  rough  game  lawyers  play. — The 
Evening  Bulletin,  Philadelphia, 
Pennsylvania  (February  15,  1978) 


William  B  Spann,  Jr.,  ABA  President,  called 
Burger's  evaluation  "grossly  disproportion- 
ate,'' but  conceded  that  perhaps  20  percent 
of  trial  lawyers  are  unqualified  ...  He  (the 
Chief  Justice)  replied,  "If  20  percent  are 
incompetent,  we  ought  to  be  doing  a  great 
deal  more  about  it  than  we  have  up  till  now." 
That  has  been  the  Chief  Justice's  essential 
point  all  along,  and  the  ABA  should  meet  his 
criticism  for  what  it  is  worth. — The  Los 
Angeles  Times,  Los  Angeles,  California 
(February  16,  1978) 


Burger  has  been  hammering  away  at  this 
theme — and  the  larger  theme  of  more 
efficient  judicial  procedures — for  years, 
even  before  he  became  Chief  Justice.  The 
consumers  of  justice — the  public — have  the 


right  to  expect  that  the  reforms  he  preach 
become  reality — The  San  Francisi 
Examiner,  San  Francisco,  Californ 
(February  16,  1978) 


Chief  Justice  Warren  E  Burger  hit  son 
ultra-sensitive  nerves  when  he  said  th 
only  about  half  of  the  lawyersarequalified 
represent  their  clients  in  court.  The  wond 
of  it  is  that  it  has  taken  so  long  for  someor 
in  such  a  high  place  to  say  it — The  Kans- 
City  Times,  Kansas  City,  Missou 
(February  23,  1978) 


One  would  hope  that  the  chief  justice 
the  United  States  would  exhibit  "judici 
restraint''  not  only  on  the  bench  but  in  all  h 
public  utterances.  It  does  not  enhance  tt 
prestige  of  the  Supreme  Court  for  any  of  i 
nine  members,  and  particularly  tf 
presiding  justice,  to  verbally  "shoot  fromtl 
hip"  or  to  make  unsubstantiated  allegation 
. ...  For  ourselves,  we  strongly  applaud  Chi 
Justice  Burger's  record  on  the  Supren 
Court;  he  takes  a  view  of  the  Constitute 
that  we  think  is  sound  and  in  the  be 
interest  of  the  nation.  But  his  statements 
which  we  have  referred  do  not  do  credit 
the  Supreme  Court  or  to  its  top  justice.  A I 
more  "judicial  restraint"  off  the  court  mig 
well  be  in  order. — Times  Dispatcl 
Richmond,  Virginia  (February  14,  1978 


The  traditional  remedies  for  failure 
advocacy  and  of  justice  are  appellate  revie 
and  professional  disciplinary  procedure 
The  former  is  cumbersome  The  latter  is 
urgent  need  of  strengthening.  A  thi 
remedy  which  is  gaining  deserved  popular 
is  that  of  mandatory  continuing  professior 
education  —  among  all  lawyers  Th 
principle  should  be  considered  on  a  natior 
as  well  as  a  state-by-state  basis—  Ti 
Philadelphia  Inquirer,  Philadelphi 
Pennsylvania  (February  15,  1978) 


Burger  is  asking  that  lawyers  be  qualified  . 
competent  before  some  poor  client's  fate 
bankroll  is  placed  in  their  care  in  a  court 
law.  Seems  reasonable  enough — unle 
you're  a  lawyer  who  believes  in  imagi 
building  Like  any  other  trade,  the  la 
business  has  to  have  its  statistical  share 
bunglers  and  incompetents  It  would  see 
to  be  in  the  interests  of  its  practitioners 
upgrade  things—  The  Philadelphia  Dai 
A/ews,  Philadelphia,  Pennsylvan 
(February  14,  1978) 


First,    it   should   be   noted  that  [the  Chie 
Justice]  referred  not  to  all  lawyers,  butonl 


trial  lawyers,  who  make  up  about  10 
ircent  of  the  375,000  active  U  S 
actitioners  And  then  only  part  of  the  trial 
ir.  Some  past  news  stories  failed  to  make 
at  distinction  The  Minneapolis  Star. 
inneapolis.  Minnesota  (February  15, 
(78) 


te  call  for  standards  for  trial  lawyers  only 
uches  the  surface  of  the  deeper  and  even 
ore  divisive  issue  confronting  the  legal 
ofession  specialization  Many  lawyers 
velop  specialties — tax  law,  divorce  law, 
tent  law  to  name  a  few— but  there  are, 
th  few  exceptions,  no  standards  set  in 
ese  areas.  The  American  bar  has 
nerally  responded  well  to  demands  on  the 
jal  profession  Lawyers  have  an  excellent 
portunity  to  reverse  this  negative 
rception  by  adopting  not  only  the 
nimum  standards  for  trial  lawyers  called 
'  by  the  Chief  Justice,  but  also  by  carrying 
work  to  establish  standards  for  the  entire 
ofession  — The  Evening  Journal. 
Imington,  Delaware  (February  14, 
78) 


e  ABA  should  launch  a  major  study  of  the 
a  of  certification  and  use  its  tremendous 
itical  clout  to  set  up  firm  standards. — The 
arlotte  Observer.  Charlotte,  North 
rolina  (February  15,  1978) 


;ardless  of  the  level  of  competence 
ong  the  nation's  trial  lawyers,  it's 
reshing  to  seethe  Chief  Justice. .  take  an 
jrest  in  lower  courts  and  the  quality  of 
al  services  provided  in  them.  The  issue  is 
precisely  what  percentage  of  the  lawyers 
o  represent  clients  in  court  are  qualified 
do  so;  it's  what  to  do  about  those  who 
n't  —Newsday,  Garden  City,  New  York 
bruary  16,  1978) 


ger  is  more  right  than  he  is  wrong  in  his 
spoken  views  of  the  legal  profession  and 
court  system.  Anyone  who  has  endured 
delays,  and  shouldered  the  costs,  of  a 
irt  action  has  reason  to  wonder  if  justice 
not  only  blind  but  bungling. ...  A  poll 
uld  show  that  most  Americans 
rwhelmmgly  share  his  views—  The 
zona  Republic.  Phoenix,  Arizona 
bruary  14,  1978) 


:e  the  ABA  gets  done  being  mad,  it 
uld  explore  the  Chief  Justice's  idea.  He 
lpares  lawyers  togeneral  practitioners  in 
iicine  and  says  that  before  they  get  into 
rt  they  should  have  the  legal  equivalent 
a  surgeon's  training. .  That  kind  of 
em  here  would  enable  lawyers  to 
cialize,  sharpen  their  skills  in  one  phase 


MAGISTRATES  DISPOSE  OF 

150  CASES  IN  UNIQUE 

"CRASH" PROGRAM 

In  a  unique  "crash"  program, 
three  part-time  magistrates 
traveled  to  Little  Rock,  Arkansas 
recently  to  dispose  of  some  1  50 
cases  which  had  been  on  file  for 
more  than  one  year. 

The  magistrates,  Richard  W. 
Peterson  (S.D.  Iowa),  William 
Walker  and  Ned  Stewart,  Jr., 
(WD.  Ark),  spent  about  three 
months  holding  pretrial 
conferences  to  prepare  the 
cases  for  full  hearings  before 
judges  of  the  Eastern  District  of 
Arkansas. 

All  the  cases  in  the  program 
were  civil  cases  and  included 
negligence,  insurance,  alleged 
racial  discrimination,  tax  and 
admiralty  causes.  The  three 
visiting  magistrates  divided  the 
cases  among  themselves  for 
pretrial,  each  taking  about  50 
cases. 

The  cases  were  then  sent  for 
hearing  on  a  pretrial  schedule  of 
approximately  two  weeks  span 
with  a  typical  court dayassigned 
four  to  five  cases.  The 
magistrates  used  the  following 
guidelines  to  insure  expeditious 
handling  of  the  cases: 

•  In  instances  in  which 
additional    discovery    was 

of  the  system  and  (presumably)  do  a  better 
job—  The  Register-Guard.  Eugene, 
Oregon  (February  15,  1978) 


The  performance  of  lawyers  in  and  out  of 
courtrooms  is  of  serious  concern  to  all 
"consumers''  of  legal  assistance.  The 
performance  of  lawyers  in  courtrooms  is 
also  of  special  concern  to  the  general  public. 
The  public's  tax  dollars  are  being  wasted 
when  the  courts  are  burdened  by  lawyerly 
ineptitude  —The  Baltimore  Sun. 
Baltimore,  Maryland  (February  15,  1978) 


The  Chief  Justice  has  spoken  on  behalf  of 
the  consumer.  Trial  work  is  a  difficult  and 
intricate  work  involving  various  skills  and 
proficiencies  They  are  not  the  instant  gift  of 
every  person  who  has  passed  a  state  bar 
examination,  and  the  lawyers  know  it 
themselves  —The  Home  News.  New 
Brunswick,  New  Jersey  (February  14, 
1978) 


required,  a  close  limitation  of 
the  time  span  for  additional 
responses  was  imposed. 

•  If  additional  time  was 
required  for  the  filing  of 
additional  briefs,  exhibits,  and 
witness  lists,  specific  filing 
dates  were  set. 

•  In  a  number  of  cases, 
unresolved  discovery  requests 
or  motions  which  had  not  been 
ruled  upon  appeared.  The  case 
was  referred  to  the  local  judge  to 
whom  the  case  had  been 
assigned  when  it  was  first  filed. 

•  In  referring  outstanding 
matters  to  a  local  judge  for 
disposition,  the  magistrates 
found  that  the  judge's  lawclerks 
were  particularly  helpful.  With 
their  assistance,  a  procedure 
was  developed  through  which 
the  law  clerks  secured  the 
ruling  of  the  judge  and  then 
prepared  the  court  order  or,  if 
required,  time  was  arranged  for 
presentation  of  the  question  to 
the  court  by  counsel. 

Magistrate  Peterson,  in  his 
report  on  the  "crash"  program, 
pointed  out  the  following 
conclusions  and  recom- 
mendations: 

1.  Coordination  between  the 
judge  and  the  magistrate  is  of 
greatest  importance  in 
developing  the  pretrial  notice 
requirements  and  determining 
the  manner  of  disposing  of 
outstanding  motions  and 
discovery  matters. 

2.  There  appears  to  be  a  basic 
psychological  value  in  having 
out-of-district  magistrates 
conduct  the  pretrial  hearings 
with  local  counsel. 

3.  About  one-half  hour  is 
sufficient  time  for  pretrial  in  the 
normal  case.  Also,  the 
assistance  of  deputies  from  the 
Clerk's  staff  is  crucial  to  the 
case,  not  only  at  the  hearing 
itself  when  there  should  be  a 
courtroom  clerk  for  the  purpose 
of  taking  minutes  of  the  hearing, 
but  also  to  maintain  a  log  of 
cases  and  help  to  control  them. 
The  deputy  becomes  familiar 
with  the  cases  handled  by  the 
magistrate  and  can  deal  with 
them  very  effectively. 
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ADMINISTRATIVE  OFFICE 

PRESENTS  REPORT  ON 

1977  FEDERAL  COURT 

ACTIVITY 

The  Director  of  the  Adminis- 
trative Office  of  United  States 
Courts,  William  E.  Foley, 
presented  a  brief  summary  of 
the  activities  of  the  courts  of 
appeals  and  district  courts  for 
the  calendar  year  1977  to  the 
Spring  meeting  of  the  Judicial 
Conference. 

Here  are  pertinent  excerpts 
from  his  report. 

U.S.  Courts  of  Appeals 

During  the  twelve  month 
period  ending  December  31, 
1977,  the  pending  caseload  in 
the  U.S.  Courts  of  Appeals  rose 
5.1%  compared  to  a  year  earlier 
despite  a  substantial  7.4%  rise 
in  cases  closed.  Although  newly 
docketed  cases  increased  by 
only  61,  or  0.3%  compared  to 
the  same  period  a  year  ago,  the 
18,916  filings  exceeded  the 
18,128  terminations  by  788, 
pushing  the  current  pending 
figure  for  December  31,  1977, 
to  16,276. 

U.S.  District  Courts 

Civil  filings  in  the  U.S.  District 
Courts  rose  to  135,628  during 
the  twelve  month  period  ending 
December  31,  1977,  or  5.3% 
above  the  number  filed  during 
the  comparable  period  last  year. 
Terminations  increased  7.4% 
over  the  previous  year  but  fell 
short  of  filings  by  14,1 80  cases. 
This  resulted  in  a  record  high 
civil  pending  caseload  of 
163,798  on  December  31, 
1977,  9.5%  higher  than  a  year 
earlier. 

The  5.3%  rise  in  civil  filing 
during  the  twelve  month  period 
ending  December  31,  1977, 
was  due  in  large  part  to  a  52.2% 
increase  in  real  property  action. 
This  rise  was  a  result  of  land 
condemnation  cases  which  rose 
163.9%  from  2,249  to  5,936 
(most  of  the  rise  occurred  in  the 
Southern  District  of  Florida). 

Social    Security,    other   than 


The  Circuit  Executives  held  their  annual  meeting  this  month  in  Washington.  Pictured 
above  in  the  Administrative  Office  Conference  Room  are  (seated,  L  to  R)  Charles  E. 
Nelson  (CA-DC),  R.  Hanson  Lawton  (CA-8),  FJC  Director  A.  Leo  Levin,  and  Collins  T. 
Fitzpatrick  (CA-7).  Standing  are  (L  to  R)  James  A.  Higgins  (CA-6),William  B.  Luck  (CA- 
9),  Robert  D.  Lipscher  (CA-2),  Samuel  W.  Phillips  (CA-4),  Robert  J.  Pellicoro,  Chief,  A.O. 
Clerks  Division,  Thomas  H.  Reese  (CA-5),  William  A.  Doyle  (CA-3)  Robert  H.  Hartzell, 
Chief,  A.O.  Administrative  Services  Division,  and  Paul  R.  Tuell,  Chief,  A.O.  Procurement 
and  Property  Management  Branch.  (Not  pictured:  Emory  G.  Hatcher  (CA-10)  who 
attended  the  meeting  but  was  not  present  when  the  photograph  was  taken.) 


"Black  Lung",  showed  a 
substantial  increase  of  33.1%, 
while  "Black  Lung"  filings 
declined  66.2%  from  4,171  in 
1976  to  1,411  cases  this  year. 
Prisoner  petitions  were  also  up 
as  9.8%  more  cases  were  filed 
than  in  the  previous  year.  This 
included  a  24.8%  increase  in 
motions  to  vacate  sentence  and 
a  22.8%  rise  in  prisoner  civil 
rights. 

There  were  several  other 
major  categories  which  showed 
increases  infilingactivityduring 
the  twelve  month  period.  The 
most  significant  of  these  was  a 
14.2%  increase  in  tax  suits  and 
a  13.6%  increase  in  protected 
property  rights  litigation  which 
includes  copyright,  patent  and 
trademark  cases.  Personal 
Injury  cases  were  up  by  nearly 
4%  and  civil  rights  litigation 
increased  a  modest  3.2%. 

Other  than  "Black  Lung"  the 
only  major  litigation  classifica- 
tion to  exhibit  a  substantial 
decrease  in  filings  during  the 
twelve  month  period  was  I.C.C., 
most  of  which  involve  freight 
damage.  These  cases  fell  from 
3,316  to  2,656— a  drop  of  nearly 
20%. 

Criminal  Cases 

During  the  twelve  month 
period  ending  December  31, 
1977,   criminal   case  filings  in 


the  district  courts  dropped 
38,397  or  8.4%  below  th 
number  filed  during  th 
comparable  period  last  yea 
Case  terminations  a  I  s< 
decreased,  by  7.6%,  bi 
exceeded  filings  by  2,371  case 
This  resulted  in  a  December  3 
1977,  pending  figure  of  16,96 
cases,  12%  below  the  pendir 
caseload  of  December  31 ,  1 97 

The  overall  change  in  crimin 
filings  was  a  result  of  decrease; 
in  nearly  every  major  offend 
classification.  Filings  for  au< 
theft  continued  to  decline  i 
nearly  28%  fewer  cases  we; 
filed  than  in  the  previous  yes 
Drug  law  violations  ak 
exhibited  a  substantial  decrea; 
this  year  as  24.5%  fewer  cast 
were  filed.  Overall  robbe 
filings  dropped  by  13%  as  bar 
robbery  fell  by  more  than  2C 
cases  compared  to  last  year. 

The  decreases  in  case  f i line 
by  major  offense  categoric 
over-shadowed  the  fe 
increases  which  did  occi 
However,  there  were  a  fe 
offenses  which  showe 
substantial  increases  durir 
this  twelve  month  period. 

Forgery     and     counterfeits 
prosecutions  rose  from  3,641 
3,938— an    increase    of    mo 
than  8%.  Weapons  and  firearn 
filings   rose  by  nearly  300 
10.5%  above  the  number  fro 


jst  year.  Fraud  also  showed 
icreased  filings  this  year  by 
early  6%. 

Bankruptcy  Cases 

During  the  twelve  month 
eriod  ending  December  31, 
977,  208,433  bankruptcy 
ases  were  filed,  a  decline  of 
.1%  compared  to  the  same 
eriod  a  year  ago.  Terminations 
Iso  dropped,  7%,  but  exceeded 
lings  by  17,587  cases.  This 
jsulted  in  a  pending  caseload 
f  245,557  cases  on  December 
1,  1977,  6.7%  lower  than  the 
63,144  cases  recorded  on 
ecember  31,  1976. 

Petit  Juror  Utilization 

The  number  of  petit  jurors 
vailable  to  serve  on  jury  trials 
ecreased  1.5%  from  587,778 
»  1976  to  578,802  in  1977. 
here  was  a  corresponding 
ecrease  of  2.2%  in  the  number 
f  jury  trial  days  with  29,337  in 
977  compared  to  29,991  in  the 
revious  year.  While  the 
srcentage  of  jurors  selected  or 
srving  remained  virtually 
nchanged  at  60.5%,  the 
ercentage  of  jurors  not 
sleeted,  serving  or  challenged 
icreased  to  24.2%  compared  to 
3.7%  in  the  previous  year.  The 
jror  Usage  Index  exhibited  a 
ight  increase  from  19.60  in 
976  to  19.74  in  1977. 

Grand  Juror  Utilization 

In  1977  there  was  a  slight 
icrease  in  the  number  of  grand 
iry  sessions  and  the  number  of 
rand  jurors  attending  sessions. 
ie  number  of  grand  juries  in 
<istence,  however,  decreased 
om  650  in  1976  to  630  in 
977.  On  the  average,  19.8 
irors  attended  each  grand  jury 
jssion  which  lasted  an  average 
:  5.29  hours. 

Federal  Probation  System 

The  Federal  Probation  System 
<perienced  increases  in  both 
srsons  received  for  supervi- 
on  and  persons  removed  from 
jpervision  during  the  year 
iding  December  31 ,  1 977.  The 


46,990  persons  received  was 
nearly  8%  above  the  number 
recorded  in  the  previous  year 
while  the  46,164  persons 
removed  was  higher  by  nearly 
3%.  This  combination  resulted 
in  a  supervision  caseload  of 
65,105  persons  on  December 
31,  1977,  1.3%  above  the 
number  recorded  one  year 
earlier. 

U.S.  Magistrates 

Total  matters  handled  by  U.S. 
magistrates  nearly  reached  the 
300,000  mark  during  the  year 
ending  December  31,  1977,  as 
activity  increased  by  15%  over 
the  previous  year.  This  increase 
was  due  primarily  to  the  35.8% 
rise  in  additional  civil  duties  and 
the  25.9%  increase  in  additional 
criminal  duties. 

Trial  jurisdiction  cases  also 
showed  a  substantial  rise  as 
nearly  12%  more  defendants 
were  disposed  of  than  in  the 
previous  year.  The  overall 
increase  in  matters  handled  by 
magistrates  and  especially  the 
increase  in  additional  duties 
reflects  the  growing  trend  in 
using  magistrates  to  assist 
district  judges  in  the  disposition 
of  the  backlogged  dockets  of  the 
district  courts. 

Federal  Public/Community 
Defenders 

Cases  opened  by  Federal 
Public  Defenders  during  the 
twelve  months  ending  Decem- 
ber 31,  1977,  increased  by  6% 
over  the  number  opened  last 
year.  This  was  accompanied  by 
an  11.3%  increase  in  the 
number  of  cases  closed  and 
resulted  in  a  decrease  of  10.6% 
in  the  pending  caseload  for 
these  offices. 

The  Community  Defender 
organizations  also  experienced 
increases  in  case  openings  and 
case  closings  of  5.2%  and  7.5%, 
respectively,  and  a  decline  of 
9.7%  in  their  pending  caseload. 


Ill 


TEXAS  COURT  USING 

MULTIPLE  VOIR  DIRE 

SAVES  $21,140 

The  U.S.  District  Court  for  the 
Western  District  of  Texas,  El 
Paso  Division,  saved  $21,140 
during  calendar  year  1977  by 
using  multiple  voir  dire,  the 
technique  of  selecting  several 
juries  simultaneously  for  use 
during  trials  scheduled  for  a 
predetermined  period. 

Judge  William  S.  Sessions 
said  the  statistics  concerning 
the  use  of  multiple  voir  dire 
were  kept  solely  for  the  purpose 
of  establishing  whether  or  not 
the  Court  was  truly  saving 
money  as  well  as  making  the 
best  possible  utilization  of  juror 
time  in  the  process. 

He  pointed  out  that  Judge 
John  H.  Wood,  Jr.,  who  is  in  El 
Paso  only  one  week  each 
month,  and  is  assigned  25 
percent  of  the  El  Paso  civil  and 
criminal  docket,  was  able  to 
effect  a  savings  of  $3,360  for 
1977. 

"If  only  one  out  of  four  active 
District  Court  judges  was 
persuaded  to  utilize  the  multiple 
voir  dire,  the  monetary  savings 
alone  would  be  impressive," 
Judge  Sessions  said  in  a  letter 
to  Chief  Judge  Reynaldo  G. 
Garza  (W.D.  Tex.).  Judge  Garza, 
an  advocate  of  multiple  voir  dire, 
has  discussed  the  technique  at 
FJC  Seminars  for  Newly 
Appointed  District  Judges. 

"My  use  of  multiple  voir  dire  is 
not  premised  upon  money 
savings  alone,  but  upon  what  I 
perceive  to  be  the  proper  orderly 
processing  of  cases  on  the 
docket  and  facilitating  the 
maximum  use  of  juror  time," 
Judge  Sessions  continued. 
"Ultimately  it  allows  the  court, 
the  attorneys  and  the  juror 
to  plan  their  activity  for  an  entire 
month,  avoiding  the  unreason- 
able waste  of  time  and  money  by 
lawyers  and  their  clients,  and, 
best  of  all,  the  avoidance  of 
the'trailing'  docket  where  other 
cases  are  required  to  'wait  in  the 
wings.'" 
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Mar.   28-29  Time   Management 

Seminar,  Baltimore,  MD 
Mar.    30-31     Workshop    for 

District    Judges    [Fifth    (W) 

Circuit],  Austin,  TX 
Apr.  3-5     Management  Training 

for  Supervisors,  Toledo,  OH 
Apr.  3-5     Workshop  for  Docket 

Clerks,  Atlanta,  GA 
Apr.  7-8     Workshop  for  District 

Judges  (CA-2),  Hartford,  CT 
Apr.     10-11      Workshop     for 

Personnel  Clerks,  Washington, 

DC 
Apr.    10-12     Management 

Training   for   Executives,   New 

York,  NY 
Apr.    10-13     Crisis  Intervention 

Seminar  for  Probation  Officers, 

Nashville,  TN 
Apr.    11-13     Management 

Training    for    Supervisors, 

Portland,  OR 
Apr.  12-14     Judicial  Conference 

Committee     to     Consider 

Standards    for    Admission    to 

Practice  in  the  Federal  Courts, 

Denver,  CO 
Apr.     14     Time    Management 

Seminar,  Portland,  OR 
Apr.     17-19     Seminar    for 

Assistant    Federal    Defenders, 

New  Orleans,  LA 
Apr.  17-19    Advanced  Manage- 
ment   Seminar   for    Probation 

Clerks,  Minneapolis,  MN 
Apr.  17-19     Advanced  Seminar 

for  Chief  and  Supervisory  Pre- 

trial     Services    Officers, 

Washington,  DC 


WRS#nna 

RESIGNATION 

William  H.  Webster,  U.S.  Circuit 

Judge  (CA-8),  Feb.  22 
DEATH 

Willis   W.    Ritter,    U.S.    District 
Judge,  D.  Utah,  March  4 


NEW  FJC  PUBLICATIONS 
AVAILABLE: 

Order  of  Summation  in  Civil 
Cases.  FJC-SP-77-7.  Legisla- 
tive History  of  Observation 
and  Study.  FJC-SP-77-8. 


Apr.    23-26     Fifth    Circuit 

Conference,  New  Orleans,  LA 
Apr.     24-26     Seminar    for 

Bankruptcy      Clerks,      Kansas 

City,  MO 
Apr.    24-26     Management 

Training    for    Supervisors, 

Houston,  TX 
Apr.   25-27     Seminar  for  Chief 

Probation     Office    Clerks, 

Memphis,  TN 
Apr.     27-29     Seminar    for 

Bankruptcy     Judges,     Kansas 

City,  MO 
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Director  of  the  Administrative 

Office  of  the  United  States  Courts 
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EQUAL  JUSTICE  U 
April  Broadcast 


NDER  LAW 
Dates 


Public  Broadcasting  Service  will  re-air  the  two  Equal  Justice 
Under  Law  specials  the  two  Sundays  prior  to  Law  Day,  May  1, 1978. 
Check  your  local  listings  for  time. 

Mr.  Chief  Justice,  Sunday,  April  23,  1978.  Dramatization  and 
comment  on  Marbury  v.  Madison,  McCulloch  v.  Maryland,  and 
Gibbons  v.  Ogden. 

The  Trial  of  Aaron  Burr,  Sunday,  April  30,  1978.  Defendants' 
rights  and  presidential  privilege  in  the  context  of  the  Aaron  Burr 
treason  trial. 
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ADVOCACY  STUDY  RELEASED 


A  major  federal  study  just  released  reveals  that  40  percent  of 
deral  trial  judges  believe  that  the  quality  of  advocacy  in  their  courts 
a  serious  problem.  In  the  view  of  federal  judges  presiding  at  trials, 
adequacy  was  found  in  at  least  one  of  the  lawyers  out  of  every  six 
als  rated  by  the  judges. 

The  study.  The  Quality  of  Advocacy  in  Federal  Courts,  was 
(signed  and  conducted  by  the  Federal  Judicial  Center  and  included 
dges'  evaluation  of  2800  courtroom  performances  of  lawyers  in 
deral  trial  and  appellate  courts.  Responses  were  obtained  from  80 
ircent  of  all  federal  district  and  circuit  judges,  as  well  as  a  national 
mple  of  lawyers  practicing  in  federal  courts.  Nearly  500  judges 
sponded  to  the  Center's  questionnaires. 


As  a  result  of  the  study,  a 
immittee  of  the  Judicial 
mference  of  the  United  States 
developing  proposed 
andards  for  admission  to 
actice  in  federal  trial  courts. 
The  committee  chairman, 
lief  Judge  Edw.  Devitt  of  the 
innesota  federal  district  court, 
esented  a  progress  report  on 
e  results  of  the  study  to  the 
idicial  Conference  at  its  spring 
eeting  on  March  9th. 
Judge  Devitt  said  that  in 
Idition  to  the  federal  judges 
no  were  surveyed,  over  1 ,000 
wyers  also  responded  to 
lestionnaires  and  that  they 
jsely  agreed  with  the  judges. 
)th  lawyers  and  judges  agreed 
at  the  major  effect  of 
adequate  representation  at 
al  is  the  failure  to  protect 
ent  interests.  At  the  appellate 
i/el,  the  major  effect  of 
adequate    performance    was 


reported  to  be  unnecessary 
burdens  on  judges  and  staff. 

The  study  revealed  that  8.6 
percent  of  the  trial  lawyers 
performances  were  rated 
inadequate  by  the  judges,  16.7 
percent  were  rated  as 
"adequate  but  no  better"  while 
about  21  percent  were  regarded 
as  "first  rate"  and  about  47 
percent  as  "first  rate"  or  "very 
good." 

In  the  district  courts,  the  study 
showed  that  the  percentage  of 
performances  rated  as 
inadequate  is  higher  among 
young  lawyers  than  among 
older,  higher  among  those  who 
have  not  had  previous  federal 
trial  experience  than  among 
those  who  have,  and  higher 
among  those  who  practice  alone 
than  among  those  in  group 
practice. 

(See  STUDY,  page  2) 


Sir  Garfield  Barwick 

Sir  Garfield  Barwick,  The  Chief  Justice  of 
Australia,  makes  a  point  while  meeting 
with  FJC  Director  A.  Leo  Levin  during  his 
second  visit  to  the  Center  on  March  29. 


JUDGESHIP  BILL 

CONFERENCE  COMMITTEE 

APPOINTED 

The  Senate  and  House  of 
Representatives  have  appointed 
conferees  to  work  out  the 
differences  in  the  two  omnibus 
judgeship  bills  passed  by  both 
Houses. 

However,  there  has  not  been 
any  meeting  scheduled  yet  and 
it  is  questionable  if  there  will  be 
any  final  action  on  the  bills  until 
after  the  Senate  debate  on  the 
Panama  Canal  treaties  is 
concluded. 

(See  JUDGESHIP,  page  2) 
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(STUDY,  from  page  1) 

In  the  courts  of  appeals,  the 
study  did  not  reveal  convincing 
evidence  of  similar  relation- 
ships. Moreover,  in  the  district 
courts,  the  study  did  not  find 
that  inadequate  performances 
were  heavily  concentrated  in 
any  identifiable  groups  of 
lawyers,  hence  there  is  no 
suggestion  that  the  problem  of 
inadequacy  can  be  attacked  by 
focusing  on  one  age  group  or 
one  form  of  law  practice. 

The  skills  in  which  trial  judges 
believe  there  is  the  greatest 
need  for  improvement  are 
proficiency  in  the  planning  and 
management  of  litigation  and 
technique  in  examining 
witnesses. 

The  skills  in  which  appellate 
judges  believe  there  is  the 
greatest  need  for  improvement 
are  ability  to  set  forth  the 
important  facts  and  issues  in 
briefs  in  a  comprehensible 
manner,  judgment  in  identifying 
points  on  which  to  focus  in 
briefing,  skill  in  making 
distinctive  use  of  oral  argument, 
mastery  of  the  law  important  to 
the  particular  case,  and  mastery 
of  the  record  from  the  lower 
court. 

Among  the  remedies  that  are 
being  considered  are  a  federal 
court  bar  examination, 
improved  and  expanded  training 
in  law  schools,  requirementsfor 
a  minimum  amount  of  trial 
experience  before  full 
admission  to  the  federal  district 
court,  continuing  legal 
education,  recertification  of 
both  knowledge  and  experience 
requirements,  and  peer  review. 

Judge  Devitt  said  the 
committee  expects  to  present  its 
tentative  recommendations  to 
the  Judicial  Conference  within 
the  next  year  and  following  that, 
the  committee  will  hold  regional 
public  hearings  to  afford 
interested  parties  an  opportun- 
ity to  express  their  views  on  the 
proposed  recommendations. 

The  committee  consists  of 
twenty-four  members  and  three 
law  student  advisers.  Members 


include  legal  educators, 
practicing  lawyers  and  federal 
judges  from  the  trial  and 
appellate  courts. 


(JUDGESHIP,  from  page  1) 

The  two  bills  differ  primarily  in 
side  issues  rather  than  the  total 
number  of  judgeships  which 
they  would  create.  The  Senate 
bill,  S.  1 1,  would  create  a  new 
Circuit  Court  in  the  South  by 
splitting  the  existing  Fifth 
Circuit  while  the  House  bill,  H.R. 
7843,  calls  for  the  President  to 
promulgate  merit  selection 
standards  prior  to  appointing 
any  new  district  judges. 


CCPA  SCHEDULES 
JUDICIAL  CONFERENCE 

Chief  Judge  Howard  T. 
Markey  of  the  United  States 
Court  of  Customs  and  Patent 
Appeals  announced  that  the 
Court  will  hold  its  fifth  Judicial 
Conference  in  Washington  on 
May  18. 

In  addition  to  members  of  the 
Court,  members  of  the  Patent 
and  Trademark  Boards  of 
Appeal  and  the  International 
Trade  Commission,  officials  of 
the  Treasury,  Justice  and 
Commerce  Departments, 
United  States  Customs  Service 
and  members  of  the  Bar  have 
been  invited  to  attend. 

Among  the  topics  which  will 
be  discussed  are  patent  and 
trademark  litigation  from  the 
viewpoint  of  the  judges  of  the 
Court,  the  year  in  review:  CCPA 
patent  and  trademark  current 
developments,  and  the  question 
whether  the  antidumping  act  is 
a  fair  approach  to  unfair  trade  or 
an  unfair  approach  to  fair  trade. 

FBI  Director  William  H. 
Webster  will  address  the  Con- 
ference. 

For  information  regarding 
registration,  contact  George  E. 
Hutchinson,  Clerk,  U.S.  Court  of 
Customs  and  Patent  Appeals, 
717  Madison  Place,  N.W., 
Washington,  D.C.  20439. 


NEW  YORK  COURT 

LAUNCHES  ADVOCACY 

TRAINING  PROGRAM 

FOR  LAW  STUDENTS 

Chief  Judge  David  N 
Edelstein  (S.D.  N.Y.)  announcei 
that  his  Court  has  begun  \ 
Special  Training  Program  fo 
senior  law  students  attendini 
law  schools  in  his  District. 

Participating  law  firms  wif 
agree  to  hire  at  least  om 
student  who  is  in  his  or  he 
senior  year  in  law  school  or  t« 
hire  students  on  a  ratio  of  oni 
student  for  each  twent 
litigators  working  in  the  firrr 
The  students  will  be  selected  oi 
the  basis  of  recommendation 
of  the  dean  of  the  particular  lav 
school  or  someone  designate 
to  act  in  the  dean's  behalf. 

A  committee  of  judges  an< 
lawyers  will  review  recommen 
dations  of  the  participating  lav 
schools  and  give  specia 
attention  to  the  law  student' 
interest  and  aptitude  fo 
litigation  in  selecting  an 
assigning  the  student  to 
participating  law  firm. 

Each  law  firm  will  agree  tha 
the  law  students  selected  t 
participate  in  this  program  wi 
be  given  the  opportunity  to  wor 
with  and  under  the  direction  c 
an  experienced  litigator  in  th 
preparation  and  trial  of  cases 
ensuring  that  where  possibl 
the  student  be  allowed  actu? 
time  in  court. 

The  special  training  prograr 
will  be  distinct  from  the  lav 
firms'  current  utilization  of  lav 
students  as  summer  associate 
and  winter  law  clerks.  Th 
participating  firms  will  comm 
themselves  to  the  expres 
mandate  of  this  program— th 
training  of  future  litigators. 

Therefore,  the  participatin 
law  students  should  be  give 
assignments  designed  t 
maximize  the  litigation  trainin 
envisioned  by  the  specie 
training  prog  ram.  The  pa  rticipat 
ing  law  firm  will  make  n 
advance  commitment  to  hireth 
student  upon  graduation. 

(See  ADVOCACY,  page 


DV0CACY.  from  page  2) 

Chief    Judge    Edelstein    said 
lat  each  district  judge  in  his 
istrict  has  been  encouraged  to 
ire   one    law  student   who   is 
nishing  his  senior  year  in  law 
:hool  as  a  law  clerk  on  a  part- 
me    basis    and    the    Court    is 
)nsidering  a  local  rule  which 
ould    allow    law   students   to 
jpear  in  Court.  The  rule  will  be 
road     enough     to     include 
udents     who    participate     in 
her  clinical  programs  such  as 
ose  of  the  Legal  Aid  Society 
id  the   Office   of  the   United 
:ates  Attorney  General  for  the 
Duthern  District  of  New  York. 
Chief  Judge  Edward  J.  Devitt, 
ho  is  chairman  of  the  Judicial 
inference's      Committee      to 
jnsider     sta  nda  rds    for 
Imission    to    practice    in    the 
deral  courts,  upon  learning  of 
e  program,  wrote  Chief  Judge 
lelstein   of  his  approval   and 
mmented,  "I  like  all  aspects  of 
>ur  plan  but  particularly  the 
le    getting     the    principal 
igation  firms  to  hire  third-year 
/v    students    to    work    under 
perienced      courtroom      liti- 
tors.    I   agree   with   you   that 
perience  is  the  key  to  making 
jood  courtroom  advocate.  You 
serve  credit  for  instituting  this 
se  move." 

In  1968,  the  future  Chief 
stice  of  the  United  States, 
arren  E.  Burger,  in  his 
ntinuing  efforts  to  improve 
3  advocacy  bar,  observed: 
. .  the  best,  if  not  the  only,  way 
learn  to  try  a  law  suit  is  to 
itch  a  skilled  professional  do  it 
d  to  work  with  and  under  this 
rection  in  the  process, 
jparation,  and  trial  of  cases  in 
3  courtroom." 
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After  almost  two  years  of 
planning,  the  National  Center 
for  State  Courts  last  month  held 
its  Conference  on  the  Judiciary, 
referred  to  as  "Williamsburg  II" 
because  it  was  considered  a 
f  ol  low-  up  of  the  first 
Williamsburg  Conference  on 
the  Judiciary  held  in  1971. 

In  addition  to  members  of  the 
judiciary,  other  disciplines  were 
represented,  including  busi- 
nessmen, court  administrators, 
representatives  of  the  press  and 
law  professors.  An  international 
flavor  was  brought  to  the 
conference  through  the 
participation  of  the  Right 
Honorable  Lord  Diplock,  Lord 
Chief  Justice  Widgery  and 
Master  I.  H.  Jacobs— all  from 
England.  Australia  was 
represented  by  Sir  Garfield 
Barwick,  their  Chief  Justice,  and 
Mr.  Justice  Dennis  Mahoney  of 
the  Supreme  Court  of  New 
South  Wales;  Canada  through 
attendance  by  their  Chief 
Justice,  the  Right  Honorable 
Bora  Laskin;  and  from  Scotland 
Lord  Emslie. 

Ten  workshops  individually 
took  up  discussions  on  papers 
prepared  by  six  task  forces: 
Public  Image  of  the  Courts, 
Courts  and  the  Community, 
Courts  and  the  American 
System  of  Government,  Internal 
Organization  and  Procedures  of 


the  Courts;  International 
Models  for  Court  Improvement 
and  Implementation  of  Court 
Improvements. 

The  discussions  brought  forth 
a  variety  of  concerns  among  the 
state  judges  for  the  operation  of 
their  courts  and  the  delivery  of 
justice    to    their    citizens. 

Of  particular  interest  was  the 
publication  of  the  survey  on  the 
courts,  and  the  results  of  what 
the  public  thinks  about  their 
operation  as  well  as  the  judges 
and  the  lawyers  who  are 
professionally  engaged  in  the 
work  of  the  courts.  The  survey 
was  done  by  the  Yankelovich, 
Skelly  and  White  firm.  Alfred 
Friendly,  the  task  force 
chairman  for  this  subject, 
addressed  the  plenary  session 
and  introduced  Daniel 
Yankelovich  who,  together  with 
Arthur  H.  White  of  that  firm, 
explained  how  the  survey  was 
conducted. 

The  highlight  of  the  meeting 
was  the  dedication  of  the  new 
headquarters  building  for  the 
National  Center  for  State 
Courts,  preceded  by  an  address 
by  Chief  Justice  Burger,  who 
commended  the  work  of  the 
State  Center  and  the  state 
judges  who  since  1971  have 
dedicated  their  efforts  to 
bringing  this  organization  into 
being. 


SENATOR  EASTLAND  RETIRING 
SENATOR  KENNEDY  TO  HEAD  JUDICIARY  COMMITTEE 


Mississippi  Senator 
James  O.  Eastland 
announced  that  he  will 
retire  effective  January  3, 
1 979,  thus  allowing  Mass- 
achusetts Senator  Edward 
M.  Kennedy  to  assume  the 
Chairmanship     of    the 


Senate  Judiciary  Commit- 
tee. 

Senator  Eastland  was 
elected  to  the  Senate  in 
1943  and  has  served  as 
Chairman  of  the  Commit- 
tee since  March  2,  1956. 
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James  A.  McCafferty 

McCAFFERTY  APPOINTED 

CHIEF,  A.O.  STATISTICAL 

ANALYSIS  AND  REPORTS 

DIVISION 

Director  William  E.  Foley  of 
the  Administrative  Office  of 
United  States  Courts  has 
appointed  James  A.  McCafferty 
as  Chief  of  the  Statistical 
Analysis  and  Reports  Division. 

The  Division  provides  the 
status  of  the  dockets  of  each 
court;  prepares,  each  quarter, 
statistical  data  and  analyses  of 
the  judicial  business  of  the 
courts;  prepares  supporting 
statistics  and  forecasts  for  other 
Divisions  of  the  Administrative 
Office.  The  Division  also 
provides  the  statistical  and 
analytical  expertise  required  for 
handling  legislative  impact 
statements,  workload  state- 
ments and  for  general  statistical 
inquiries  by  persons  seeking 
judicial  statistical  information. 

This  Division  is  divided  into 
two  branches.  The  Statistical 
Branch  enters  statistical 
information  furnished  by  the 
courts  into  mini-computer 
terminals  while  the  Analysis 
and  Reports  Branch  handles  the 
manual  reports  submitted  by  the 
courts  which  are  analyzed  and 
eventually  become  part  of  the 
reports  prepared  by  the  Branch. 
Currently,  the  Division 
processes  over  a  million  and  a 
half  separate  statistical  docu- 
ments yearly  including  wiretap 
reports,      magistrate      reports, 


SENTENCING  PROVISIONS 

OF  PROPOSED 

NEW  CRIMINAL  CODE 

ANALYZED 

The  Probation  Division  of  the 
Administrative  Office  of  United 
States  Courts  has  prepared  a 
detailed  analysis  of  the 
sentencing  provisions  of  the 
proposed  new  federal  criminal 
code,  S.  1437,  which  was 
passed  by  the  Senate  January 
30. 

The  bill  has  been  referred  to 
the  House  Judiciary  Subcom- 
mittee on  Criminal  Justice 
which  is  holding  hearings  on  the 
measure. 

Here  is  the  analysis  prepared 
by  the  Probation  Division. 

The  bill  requires  the  probation  officer  to 
make  a  presentence  investigation  and  file  a 
report  with  the  court  under  the  provisions  of 
Rule  32(c)  of  the  Federal  Rules  of  Criminal 
Procedure  Rule  32(c)  has  been  amended  to 
require  that  the  report  contain,  in  addition  to 
the  information  presently  required, 
information  about  the  category  of  offense 
and  the  category  of  defendant  under 
guidelines  and  policy  statements 
established  by  a  sentencing  commission. 
Further,  the  report  must  contain  the 
probation  officer's  estimate  of  the  range  of 
the  sentence  established  by  the  sentencing 
commission  for  such  an  offense  committed 
by  such  a  defendant  Finally,  the  report  must 
contain  the  probation  officer's  opinion 
regarding  any  aggravating  or  mitigating 
circumstances  which  indicate  a  sentence 
above  or  below  guidelines  established  by  a 
sentencing  commission  The  disclosure 
provisions  of  Rule  32(c)  have  been 
broadened     to     require     that     the     report, 


juror  utilization  forms,  matters 
and  cases  under  advisement 
and  cases  under  submission, 
visiting  judge  reports,  reports 
regarding  three-judge  courts, 
passports  and  public  defender 
reports. 

Mr.  McCafferty  is  a  career 
employee  of  the  Administrative 
Office.  Prior  to  his  appointment, 
he  was  Chief  of  the  Operations 
Branch  of  the  Administrative 
Office,  Division  of  Information 
Systems. 

Before  he  joined  the  Adminis- 
trative Office,  he  was  a 
criminologist  in  the  Bureau  of 
Prisons  Research  Division  from 
1951  to  1963. 


including  the  probation  officer's 
recommendation  as  to  sentence,  be 
disclosed  to  the  defendant  or  his  counsel  it 
represented 

The  section  establishing  discretionary 
conditions  of  probation  has  been  amendec 
to  enable  the  court  to  order  a  term  ol 
incarceration  of  1  year  or  the  maximum  terrr 
provided  by  law  for  the  offense,  whichever  is 
less,  to  be  served  as  a  condition  of  probation 
The  bill  originally  provided  for  a  term  ol 
incarceration  of  not  more  than  6  months  as  a 
condition  of  probation.  The  amendment  tc 
extend  the  term  to  1  year  was  accompaniec 
by  the  requirement  that  this  incarceratior 
must  be  served  during  the  first  year  of  the 
term  of  probation.  "Statutory  good  time"  isi 
not  earned  on  a  period  of  incarceratior 
served  as  a  condition  of  probation. 

The  maximum  terms  of  imprisonment  are 
established  at  section  2301  An  amendmeni 
was  adopted  which  reduced  the  maximurr 
term  for  all  Class  B,  C,  D,  and  E  felonies  The 
Class  B  felony  was  reduced  from  25  years  tc 
20  years,  the  Class  C  felony  was  reducec 
from  1 2  years  to  1 0  years,  the  Class  D  felony 
was  reduced  from  6  years  to  5  years,  and  the 
Class  E  felony  was  reduced  from  3  years  to  2 
years. 

In  what  appears  to  be  a  statement  ol 
philosophic  intent,  the  Senate  adopted  s 
series  of  amendments  further  restricting  the 
Parole  Commission's  discretion  to  release  i 
committed  offender. 

The  first  of  these  amendments  eliminates 
the  terms  "parole  ineligibility"'  ascontainec 
in  the  initial  version  of  the  bill  anc 
substituted  a  term  of  imprisonment  in  which 
the  offender  would  be  "eligible  for  early 
release ."  The  difference  between  the 
original  version  and  the  amended  version  is 
essentially  that  in  the  former  the  Parole 
Commission  could  release  any  inmate  aftei 
a  period  of  6  months  unless  the  court 
established  a  specific  period  of  parole 
ineligibility  In  the  amended  version  the 
Parole  Commission  cannot  release  ar 
inmate  unless  the  court  has  specifically 
established  a  period  during  which  the 
inmate  would  be  eligible  for  early  release. 
In  the  majority  of  cases  the  court  will,  ai 
the  time  sentence  is  imposed,  structure  the 
sentence  to  include  a  release  date  This 
congressional  intent  seems  to  be  furthei 
clarified  by  an  amendment  to  section  994  ol 
Title  28  which  establishes  duties  of  the  U.  S 
Sentencing  Commission  At  subsection  (b 
the  bill  provides  that  if  a  sentence  specifiec 
by  the  guidelines  includes  a  term  ol 
imprisonment  the  guidelines  shall  specify 
that  the  term  of  imprisonment  is  not  to  be 
subject  to  the  defendant's  early  release, 
other  than  in  an  exceptional  situation  in 
which  a  term  subject  to  a  defendant's  early 
release  is  necessary  to  satisfy  the  purposes 
to  be  served  by  the  sentence  and  is 
consistent  with  the  court's  specific  findings 
made  pursuant  to  subsection  (j). 

Subsection  (j)  requires  that  the 
Commission  shall  insure  that  the  guidelines 
reflect  the  inappropnateness  of  imposing  a 
sentence  to  a  term  of  imprisonment  for 
purposes  of  providing  a  defendant  with 
needed  educational  or  vocational  training, 
medical  care,  or  other  correctional 
treatment  other  than  in  an  exceptional  case 
in  which  imprisonment  appears  to  be  the 
sole  means  of  achieving  these  purposes.  If 
the  court  orders  a  commitment  tQ 
imprisonment  for  purposes  of  treatment, 
reasons    for    such    commitment    must   be 


ted  on  the  record  at  the  time  of 
itencing. 

1  the  bill  as  introduced  on  May  2,  1977, 
atutory  good  time"  was  deleted  A  type  of 
lutory  good  time  has  been  included  in  the 
as  passed  by  the  Senate  Section  3824  of 

bill  provides  for  the  defendant  to  earn 
edit  for  service  of  sentence  for 
sfactory  behavior  "  There  are  significant 
erences  in  the  provision  and  the  statutory 
d  time  provision  presently  found  in  Title 

No  credit  for  service  of  the  sentence  is 
ned  during  the  first  year  of  the  sentence, 
le  court  has  established  a  portion  of  the 
n  during  which  the  inmate  will  be  eligible 
early  release,  no  credit  for  satisfactory 
hvior  is  earned  at  any  time  during  the 
n  of  incarceration.  Further,  if  an  inmate  is 
imitted  to  a  life  term,  no  credit  toward 
rice  of  the  sentence  is  earned  for 
sfactory  behavior. 

ie  maximum  credit  for  service  of  the 
tence  allowed  is  3  days  per  month 
inning  after  the  first  year  of 
irceration.  The  Bureau  of  Prisons  must 
srmine  within  2  days  after  the  end  of 
i  month  of  incarceration  if  the  inmate  is 

2  granted  the  3  days  credit  or  any  portion 
eof  for  satisfactory  behavior  Credit  that 
been  granted  to  the  inmate  cannot  be 

r  withdrawn  nor  can  credit  which  has 
i  withheld  be  granted  at  a  later  date, 
lere  are  two  means  by  which  an  inmate 
be  released  to  parole  supervision.  If  the 
ence  has  been  imposed  by  the  court  to 
jde  a  period  during  which  the  inmate 

be  eligible  for  early  release,  the  U  S 
ile  Commission  may  release  the  inmate 
iy  time  during  the  period  of  eligibility.  If 
eriod  of  early  release  eligibility  has  been 
blished  the  inmate  will  be  released  to 
'le  supervision  at  the  expiration  of  his 
ence,  less  any  credit  for  satisfactory 
ivior. 

le  Parole  Commission  is  authorized  to 
blish,  within  guidelines  promulgated  by 

U.  S.  Sentencing  Commission,  the 
ditions  and  the  term  of  parole 
srvision.  The  term  of  parole  supervision 
atutorily  limited  to  not  more  than  5  years 
i  Class  A  or  B  felony,  not  more  than  3 
s  for  a  Class  C  felony,  not  more  than  2 
s  for  a  Class  D  felony,  and  not  more  than 
ar  for  a  Class  E  felony.  If  an  inmate  is 
enced  to  serve  consecutive  terms  for 
or  more  misdemeanors  and  the 
egate  term  exceeds  1  year,  that  inmate 

be  placed  on  parole  for  a  term  not  to 
ed  6  months. 
ie    Parole    Commission's    authority    to 

3  warrants  and  revoke  parole  is 
inued  essentially  as  it  is  in  the  present 
The  term  parole  supervision  is  no  longer 
:tly  related  to  the  length  of  the  sentence 
nally  imposed.  If  a  parolee  has  served 
sentence  in  full  he  may  be  required  to 
2  a  "contingent  term  of  imprisonment" 
)  days  upon  revocation  of  parole.  In  the 

of  an  inmate  released  early  by  the 
le  Commission  the  Commission  may 
ire  service  of  the  unserved  portion  of  the 
nal  term  or  the  contingent  term  of 
isonment,  whichever  is  greater  A 
ingent  term  of  30  days  has  been 
slished  for  parolees  committed  for  a 
)d  exceeding  1  year  for  two  or  more 
lemeanors. 

1437  as  introduced  on  May  2,  1977, 
ided  for  a  U.  S.  Sentencing  Commission 
isting  of  nine  members  to  be  designated 
ie  Judicial   Conference  of  the  United 


SENATE  SELECT 

COMMITTEE  ON 

INTELLIGENCE  ACTS  ON 

SURVEILLANCE  BILL 

The  Select  Committee  on 
Intelligence  by  a  vote  of  9-0  has 
approved  the  Foreign  Intelli- 
gence Surveillance  Act,  as 
amended,  which  requires  a 
court  order  for  all  national 
security  electronic  surveillance 
in  the  United  States. 

As  amended,  S.  1566  allows 
surveillance  of  a  citizen  or 
resident  alien  where  a  court 
finds  probable  cause  that  the 
person  "knowingly"  engages  in 
spying  activities  that  "may 
involve  a  violation  of  the 
criminal  statutes  of  the  United 
States." 

The  "may  involve"  provision 
is  understood  to  allow  sufficient 
leeway  to  detect  foreign  spy 
operations  in  this  country. 

The  criminal  standard  applies 
to  Americans  who  "knowingly" 
engage  in  covert  action 
pursuant  to  the  direction  of  a 
foreign  intelligence  service. 
Such  activities  must  involve  or 
be  "about  to  involve"  a  federal 
crime. 

The  criminal  standard  also 
permits  surveillance  of 
Americans  who  "knowingly" 
engage  in  activities  which  "may 
be  in  preparation"  for  sabotage 
or  terrorism  for  or  on  behalf  of  a 
foreign  power. 


States.  The  bill  as  reported  out  of  the  Senate 
Judiciary  Committee  on  November  15, 
1977,  was  amended  to  provide  for  a  U.  S. 
Sentencing  Commission  consisting  of  seven 
members,  four  of  whom  would  be  appointed 
by  the  President  with  the  advice  and  consent 
of  the  Senate  and  the  remaining  three  to  be 
designated  by  the  Judicial  Conference. 

S.1437  as  passed  by  the  Senate  on 
January  30,  1978,  provides  for  a  U  S. 
Sentencing  Commission  consisting  of  seven 
members,  four  of  whom  will  be  appointed  by 
the  President  after  consultation  with  the 
Judicial  Conference  of  the  United  States. 
The  remaining  three  will  be  designated  by 
the  President  from  a  list  of  at  least  seven 
judges  submitted  to  the  President  by  the 
Judicial  Conference. 


fin 


The  bill  states  "that  no  United 
States  person  may  be 
considered  an  agent  of  a  foreign 
power  solely  upon  the  basis  of 
activities  protected  by  the  First 
Amendment  of  the  Constitution 
of  the  United  States." 
Therefore,  "preparation"  for 
terrorism  may  not  include 
merely  the  exercise  of  free 
speech. 

With  respect  to  foreign 
visitors  to  the  United  States,  the 
Intelligence  Committee 
amended  the  bill  to  insure  that 
such  foreign  citizens  will  be 
treated  the  same  as  American 
citizens,  unless  they  act  on 
behalf  of  a  foreign  power  which 
conducts  clandestine  intelli- 
gence activities  contrary  to  the 
interests  of  the  United  States.  In 
such  a  case,  the  visitor  may  be 
wiretapped  if  the  circumstances 
indicate  to  a  judge  that  he  may 
engage  in  secret  intelligence 
activities. 

The  bill  establishes  a  special 
court  composed  of  seven  federal 
judges  to  issue  orders  approving 
each  surveillance  under  the  bill. 
A  three  judge  appellate  panel 
also  is  established.  The 
Intelligence  Committee's 
amendments  provided  that 
these  judges  shall  serve  for 
seven-year  terms. 

Intelligence  Committee 
amendments  strengthen  the 
judges'  authority  to  review 
Executive  certifications  that 
surveillance  of  Americans  is 
necessary  and  to  review  how 
information  about  Americans  is 
used.  They  also  tighten  the 
restrictions  on  use  anddissemi- 
nation  of  information  about 
Americans,  including  informa- 
tion that  is  acquired  "uninten- 
tionally." 

Under  the  bill  as  amended, 
the  Attorney  General  must  fully 
inform  the  Intelligence 
Committees  of  the  House  and 
Senate  concerning  all  electronic 
surveillance  at  least  semi- 
annually. The  Intelligence 
Committees     also     retain     the 

(See  SURVEILLANCE,  page  6) 
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Participants  in  the  Federal  Defender  Seminar 

The  Federai  Judicial  Center  held  a  seminar  for  Federal  Public  and 
Community  Defenders  in  San  Francisco  several  weeks  ago  and 
William  E.  Foley,  Director  of  the  Administrative  Office,  chaired  the 
meeting.  Speakers  included  federal  judges,  defenders  and 
prosecutors  as  well  as  private  practitioners.  The  topics  covered 
during  the  meeting  ranged  from  jury  selection  and  appellate 
practice  to  the  proposed  revisions  of  the  federal  criminal  code  (S. 
1 437).  The  seminar  also  included  workshops  on  the  operation  of  the 
defender  system  and  reports  from  the  various  defenders. 

PRISONER  EXCHANGE  PROGRAMS  PLANNED 
FOR  CANADA  AND  BOLIVIA 


While  the  prisoner  exchange 
program  with  Mexico  is  still 
underway  the  Department  of 
Justice  and  the  Administrative 
Office  are  laying  the  necessary 
groundwork  for  future  prisoner 
exchanges  with  Canada  and 
Bolivia. 

In  addition,  West  Germany  is 
presently  drafting  legislation  to 
allow  prisoner  exchanges  with 
the  U.S.  and  the  State 
Department  has  been  given  the 
authority  to  begin  discussions 
with  Peru  on  the  subject. 

Last  month,  the  second  phase 
of  the  prisoner  exchange 
program  with  Mexico  was 
completed  with  forty-eight 
Americans  returning  to  this 
country  and  thirty-six  Mexicans 
returning  to  Mexico.  Four  U.S. 
Magistrates  went  to  Mexico  to 
hold  verification  hearings  prior 
to  the  second  exchange. 

In  the  initial  exchange  last 
December,  seven  U.S.  Magis- 
trates held  hearings  in  Mexico 
and  232  Americans  returned  to 


this   country   while   thirty-nine 
Mexicans  returned  to  Mexico. 

Benjamin  R.  Civiletti,  then 
Assistant  Attorney  General  of 
the  Department  of  Justice 
Criminal  Division,  commended 
the  Administrative  Office  last 
month  for  their  work  in  the 
Mexican  prisoner  exchange 
program. 

In  a  letter  to  Director  William 
E.  Foley,  he  wrote,  "I  wish  to 
express  the  special  thanksof  the 
Attorney  General  for  the  superb 
cooperation  and  efforts  of  your 
Criminal  Justice  Act  Division, 
Magistrates  Division  and  your 
Probation  Office  in  connection 
with  the  initial  transfer  of 
prisoners  under  the  Treaty  with 
Mexico  on  the  execution  of 
penal  sentences." 

A  spokesman  for  the  Embassy 
of  Canada  said  that  legislation 
has  been  introduced  in  the 
Canadian  Parliament  to 
implement  the  treaty  with  the 
U.S.  on  prisoner  exchanges. 


WRIGHT  SUCCEEDS 
BAZELON  AS  CHIEF  JUDGE 

Chief  Judge  David  L.  Bazeloi 
of  the  United  States  Court  o 
Appeals  for  the  District  o 
Columbia  Circuit  announce! 
March  28  that  he  was  stepping 
down  as  Chief  Judge.  The  nev 
Chief  Judge  is  J.  Skelly  Wrighl 

In  a  statement  issued  on  th< 
occasion,  The  Chief  Justic 
said,  "Chief  Judge  Bazelon  ha 
presided  over  one  of  the  mos 
important  of  the  country' 
courts  for  many  years,  and  i 
was  my  priviledge  to  shar 
thirteen  years  of  associatioi 
with  him.  His  successor,  Judg 
J.  Skelly  Wright,  was  also 
valued  colleague  for  man 
years,  and  I  look  forward  t 
working  with  him  in  mycapacit 
as  Circuit  Justice  forthisCircur 
I  am  glad  Judge  Bazelon  wi 
continue  regular  judicia 
duties." 

Judge  Bazelon  has  been  Chie 
Judge  of  the  Circuit  sine 
October  9,  1 962  and  a  judge  c 
the  Court  of  Appeals  sine 
November  1,  1949.  Judg 
Wright  was  appointed  to  th 
Circuit  Court  on  April  1 6,  1 961 
Prior  to  his  appointment  to  th 
Circuit  Court,  he  served  as 
United  States  District  Judge  fc 
the  Eastern  District  of  Louisian 
from  1949  to  1962. 


(SURVEILLANCE,  from  page  5) 

authority  to  obtain  additione 
information.  The  Senat< 
Intelligence  Committee  i 
required  to  report  annually  t 
the  Senate  concernin 
implementation  of  the  bill. 

The  proposed  Foreig 
Intelligence  Surveillance  Ac 
was  previously  approved  byth 
Senate  Judiciary  Committe 
and  now  will  be  reported  to  th 
Senate  floor  for  action. 


fin 
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Reform  of  Court  Rulemaking 
Dcedures.  Jack  B.  Weinstein. 
)io  State  Univ.  Press,  1977. 
rhe  Role  of  the  Courts  in 
ntemporary  Society.  Ruggero 
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1 XPJC  Pilm/ 

FJC  CONTINUING 
EDUCATION  AND  TRAINING 
DIVISION  FILMS  AVAILABLE 

[The  following  films  are 
available  to  members  of  the 
federal  court  system  on  a  one- 
week  loan  basis.  Contact 
Elizabeth  Brennan,  Educational 
Assistant,  at  8-633-6024.] 

Title:  "The  Scar  Beneath" 
Time:  30  minutes — 16  mm. 

Plot:  This  film  depicts  some  of 
the  behavioral  changes  brought 
about  in  a  parolee  after  he  has 
gone  through  a  period  of 
incarceration  and  has  had  facial 
surgery.  Various  roles  of  the 
probation  officer,  the  Bureau  of 
Prisons,  the  Board  of  Parole  and 
the  Vocational  Rehabilitation 
Agency  are  depicted.  The  team 
approach  to  working  with 
offenders  is  stressed. 

Title:  "Parole  Granted" 

Time:  50  minutes— 16  mm. 

Plot:  This  film  was  presented  by 
the  Armstrong  Circle  Theater 
with  Douglas  Edwards  as  the 
narrator,  who  is  devoted 
primarily  to  explaining  and 
illustrating  the  duties  of  the 
United  States  Probation  and 
Parole  Office.  It  shows  the 
probation  officer  working  with 
an  offender's  family,  engaging 
in  parole  supervision,  and 
advising  the  court  through  the 
medium  of  the  presentence 
investigation. 

Title:  "Apples  Don't  Fall  Far 
From  The  Tree" 
Time:  55  minutes — 16  mm. 
Plot:  This  film  was  produced  by 
the  Four  Star  Theater  and  stars 
David  Wayne  as  a  prisoner  in  a 
state  institution  in  California. 
This  film  shows  a  parole  officer 
attempting  to  locate  the  father  of 
a  young  boy.  Also  shown  are 
some  of  the  activities  of  the 
California  Adult  Authority 
working  in  placing  a  parolee 
who  is  physically  handicapped 
in  meaningful  employment. 


Title:  "The  Eye  Of  The  Beholder" 
Time:  27  minutes — 16  mm 
Plot:  This  film  is  concerned  with 
portraying  the  life  in  a  day  of 
Michael  Gerrard,  an  artist,  as 
seen  through  the  eyes  of  five 
persons.  The  film  has  two  parts 
and  in  the  second  part,  the  film 
illustrates  how  Michael  Gerrard 
sees  himself.  This  film  is 
particualrly  helpful  in  working 
with  small  discussion  groups, 
students,  and  individuals 
interested  in  attitude  formation. 

Title:  "The  Odds  Against" 
Time:  32  minutes — 16  mm. 
Plot:  This  is  a  documentary  film 
which  portrays  the  story  of  a  20 
year  old  male  from  arrest  to  a 
parole  hearing.  The  viewer  is 
taken  through  each  of  the 
procedures  from  arrest, 
detention,  trial,  sentencing, 
imprisonment,  and  parole. 

Title:  "The  Price  01 A  Life" 
Time:  29  minutes — 16  mm. 
Plot:  Documentary  on  probation. 
Portrays  the  presentence 
investigation,  sentencing,  and 
problems  of  supervision  and 
revocation  as  revealed  in  the 
work  of  a  probation  officer  with  a 
young  adult  offender. 

Title:  "The  Revolving  Door" 
Time:  28  and  1/2  minutes— 16 
mm. 

Plot:  Documentary  depicting  the 
problems  faced  by  the  lower 
courts  in  dealing  with  the  5 
million  misdemeanants  arrested 
each  year  in  the  U.S.  and  the 
limitations  in  facilities  and 
programs  in  most  jails. 

Title:  "The  Dangerous  Years" 
Time:  27  minutes — 16  mm. 
Plot:  Documentary  portraying, 
through  actual  life  situations, 
the  current  problems  of  the 
juvenile  and  youthful  offender, 
and  the  role  played  by  the  law 
enforcement  officer,  judge, 
probation  officer,  and  correc- 
tional worker  in  the  apprehen- 
sion,  adjudication,  and 
rehabilitation  processes.  The 
film  is  primarily  for  lay 
audiences. 

(See  FILMS,  page  8) 
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Apr.  10-1 1 :  Workshop  for  Per- 
sonnel Clerks,  Washington, 
DC 

Apr.  10-12:  Management 
Training  for  Executives,  New 
York,  NY 

Apr.  10-13:  Crisis  Intervention 
Seminar  for  Probation  Offi- 
cers, Nashville,  TN 

Apr.  11-13:  Management 
Training  for  Supervisors, 
Portland,  OR 

Apr.  12-14:  Judicial  Conference 
Committee  to  Consider 
Standards  for  Admission  to 
Practice  in  the  Federal  Courts, 
Denver,  CO 

Apr.  13-14:  Conference  for 
Metropolitan  Chief  Judges, 
Denver,  CO 

Apr.  14:  Time  Management 
Seminar,  Portland,  OR 

Apr.  17-19:  Seminar  for  Assis- 
tant Federal  Defenders,  New 
Orleans,  l_A 

Apr.  17-19:  Advanced  Manage- 
ment Seminar  for  Probation 
Clerks,  Minneapolis,  MN 

Apr.  17-19:  Advanced  Seminar 
for  Chief  and  Supervisory 
Pre-trial  Services  Officers, 
Washington,  DC 

Apr.  23-26:  Fifth  Circuit  Judi- 
cial Conference,  New 
Orleans,  LA 

Apr.  24-26:  Seminar  for  Bank- 
ruptcy Clerks,  Kansas  City, 
MO 
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Apr.  24-26:  Management 
Training  for  Supervisors, 
Houston,  TX 

Apr.  25-27:  Seminar  for  Chief 
Probation  Office  Clerks, 
Memphis,  TN 

Apr.  27-29:  Seminar  for 
Bankruptcy  Judges,  Kansas 
City,  MO 

May  1  -2:  Workshop  for  Person- 
nel Clerks,  Atlanta,  GA 

May  9-1 0:  Workshop  for  District 
Judges  (CA-7),  Delavan,  Wl 

May  9-10:  Workshop  for  District 
Judges  (CA-6),  Nashville,  TN 

APPOINTMENT 

A.  David  Mazzone,  U.S.  District 
Judge,  D.Mass.,  March  3. 

ELEVATION 

Aldon  J.  Anderson,  Chief  Judge, 
U.S.  District  Court,  D.Utah, 
March  4. 

James  Skelly  Wright,  Chief 
Judge,  CA-DC,  March  28. 

NOMINATIONS 

Gustave  Diamond,  U.S.  District 

Judge,  WD. Pa.,  March  22 
Daniel      M.      Friedman,     Chief 

Judge,  U.S.  Court  of  Claims, 

March  22 
Harold  H.  Greene,  U.S.  District 

Judge,  Dist.  of  Col.,  March  22 
Donald  E.  Ziegler,  U.S.  District 

Judge,  WD. Pa.,  March  22 

DEATH 

Lawrence  Gubow,  U.S.  District 
Judge,  E.D.  Mich.,  March  27 


(FILMS,  from  page  7) 

Title:  "The  Thin  Blue  Line" 
Time:  26  minutes — 16  mm. 
Plot:  Documentary  which  takq 
a  look  at  the  law  enforcemei 
officers    who    man    "the    thi 
blue    line"    between    law   ar 
order  and  criminal  chaos.  Tr 
film  is  a  study  of  the  policeme 
today — his     training,     h 
objectives     and     his     workir 
conditions.  You   see  the  innc 
working  of  police  departmen 
across   our   country,   you   he; 
actual  calls  as  they  come  in 
the  Communications  Center 
the  Chicago  Police  Departmer 
you    see    the    newest   trainir, 
methods  of  our  police  officer 
you  go  on  the  8:00  p.m.  to  4:0 
a.m.   tour  of  duty  with  offic 
Tony    Day    in    Rochester,    Ne'1 
York,  and  you  gain  insight  in < 
problems     facing     the     poliC' 
today. 

Title:  "It  Takes  A  Lot  Of  Help' 
Time:  27  minutes — 16  mm. 
Plot:     Documentary     on     cor 
munity     drug     abuse     actio, 
narrated  by  Lome  Greene.  Tr 
film  is  one  of  the  first  to  actual1 
document     and     explore     tl'i 
numerous  avenues  available 
individuals     and     communiti< 
combating  local  drug  abuse.  Tf 
film  involves  you  in  an  in-depi 
analysis     of     citizen     initiate 
programs  in  Cedar  Rapids,  low 
group    therapy    sessions 
Chicago;    a    dramatic    conve 
sation    on    Boston's    narcoti 
"hot  line";  an  actual  drug  fn 
sensitivity  trip  in  the  forests  ne 
Tucson,  and  much  more. 
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RULE-MAKING  CRITIQUED  AT 
METROPOLITAN  CHIEF  JUDGES  MEETING 


'rocedural  rule-making  at  the  national  and  local  level  is  in  "very 
ep  trouble"  and  demands  serious  study  to  identify  the  problems 
d  to  develop  solutions.  This  was  the  consensus  of  speakers  at  a 
ssion  on  rule-making  held  during  last  month's  Denver  meeting  of 
i  Conference  of  Metropolitan  Chief  District  Judges. 
\mong  the  difficulties  besetting  the  current  rule-making 
>cess,  the  speakers  pointed  to  recurring  Congressional 
ervention  modifying  rules  submitted  by  the  Supreme  Court,  a 
)wing  body  of  critical  literature,  legislative  proposals  for  change 
the  process,  and  widespread  dissatisfaction  with  local  rules  and 
landing  orders"  that  appear  to  threaten  a  national  policy  of  basic 
>cedural  uniformity. 


rhe  program  was  scheduled 
the  Center  in  response  to  a 
juest  by  the  planning 
rtmittee  of  the  Metropolitan 
iefs.  It  was  arranged  by  Judge 
arles  W.  Joiner  (E.D.  Mich.), 
o  presented  an  overview  and 


analysis  of  the  subject  with 
recommendations  for  change. 
Similar  presentations  were 
made  by  Raymond  C.  Caballero, 
Esquire,  of  El  Paso,  Texas  and 
Professor  Arthur  R.  Miller  of 
Harvard.    Judge    Walter    E. 

(See  RULES,  page  2) 


e  President  Mondale  addressing  the  Fifth  Circuit  Judicial  Conference  accompanied  by 
orney  General  Griffin  B.  Bell.  left,  and  Chief  Judge  John  R.  Brown,  right. 


VICE      PRESIDENT,      CHIEF 

JUDGE  BROWN  ADDRESS 

FIFTH  CIRCUIT 

Addressing  the  Fifth  Circuit 
Judicial  Conference  on  April 
25th,  Vice  President  Mondale 
commended  the  work  of  the 
judges  in  the  Fifth,  with  particu- 
lar emphasis  on  the  efforts  of 
the  federal  judiciary  to  dispose 
of  heavy  caseloads  in  spite  of  "a 
massive  proliferation  of 
statutory  and  administrative 
remedies"  coming  to  their 
courts. 

Special  reference  was  made 
to  the  Fifth  Circuit's  efforts  to 
"set  a  standard  for  the  Nation  in 
protecting  human  rights.  In 
conflicts  over  voting  rights  and 
school  desegregation,  they 
fashioned  working  principles 
which  have  guided  other 
jurisdictions.,  .and  they  built  a 
record  of  progress  in  defending 
civil  liberties  which  stands  in 
the  finest  and  most  heroic 
tradition  of  this  Nation." 

The  Vice  President  com- 
mented on  pending  legislation 
which  could  create  150 
additional  judgeships  in  the 
system  and  he  made  it  plain  that 
he  would  do  what  he  could  to 
secure  passage  of  legislation 
which  would  significantly  assist 
the  federal  courts — through 
legislative  impact  statements, 
increased  use  of  arbitration,  and 

(See  ADDRESS,  page  3) 
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Hoffman  (E.D.  Va.),  Chairman  of 
the  Conference,  presided  over 
the  session,  and  he  and  Chief 
Judge  William  B.  Bryant  (Dist. 
Col.)  served  as  commentators. 

Judge  Joiner,  a  former  law 
professor  and  a  member  of  the 
Judicial  Conference  Committee 
on  Rules  of  Practice  and 
Procedure,  outlined  four  major 
problems  on  the  national  level: 
(1)  "lack  of  respect  and  support 
by  the  Congress  for  the  product 
of  judicial  rulemaking  ..."  (2) 
lack  of  bar  support  for  individual 
rules,  and,  at  times,  for  the 
process  [possibly  because  the 
process,  "if  it  has  not  been 
secret  has  been  a  private 
one..."];  (3)  the  slowness  with 
which  national  rules  are 
produced  and  changed,  which 
may  reflect  understaffing  and 
the  lack  of  any  systematic 
process  to  monitor  the  operation 
of  the  rules;  and  (4)the failure  of 
lawyers  and  judges  to  utilize  the 
rules  properly. 

Judge  Joiner  was  also  critical 
of  some  local  rules  and  the 
process  by  which  they  are 
developed,  but  he  defended 
local  rules  as  a  means  of 
"permitting  some  aspects  of 
court  administration  and 
procedure  to  be  locally  run,  to 
conform  to  local  needs".  He 
suggested  that  some  of  the 
proliferation  in  local  rules  may 
be  caused  by  the  failure  of  the 
national  process  to  react  swiftly 
to  new  conditions. 

Mr.  Caballero  focused  on  the 
problems  with  local  rules  that 
he  finds  as  a  practicing  trial 
lawyer.  He  acknowledged  the 
need  for  local  variations  in  court 
management,  but  he  argued 
that  nationally  adopted  policies 
are  frustrated  by  local  rules 
such  as  those  forbidding  a 
lawyer  to  discuss  a  case  with 
jury  members  after  verdict,  or 
rules  by  which  appellate  courts 
render  decisions  without  oral 
argument  or  written  opinions. 

The  third  speaker.  Professor 
Arthur  Miller,  expanded  on 
Judge  Joiner's  assessment  of 


national  rule-making  and  noted 
that  a  process  that  worked 
effectively  for  the  federal 
litigation  of  the  1930's  might 
not  necessarily  be  able  to  deal 
with  today's  much  different  and 
more  complex  litigation.  He 
urged  that  the  national  and  local 
rule-making  processes  be  parts 
of  a  single  organism — "a  unified 
scheme  of  running  the  federal 
courts" — and  dealt  with  on  that 
basis.  Perhaps  the  greatest 
obstacle  to  solving  the  widely- 
felt  problems  of  local  rules, 
Professor  Miller  said,  is  that  we 
have  very  little  comprehensive 
information  about  how  many 
local  rules  there  are  and  what 
they  provide. 

Speakers  and  conference 
members  agreed  that  there  was 
need  to  remedy  the  dearth  of 
systematic  knowledge  about  the 
body  of  local  rules  across  the 
country.  It  was  also  suggested 
that  the  operation  of  national 
and  local  rules  be  monitored  in 
order  to  provide  rule-making 
bodies  with  more  accurate  and 
timely  information  to  use  in 
their  deliberations.  It  was 
proposed  that  the  Federal 
Judicial  Center  undertake  these 
tasks. 

There  was  little  disagreement 
that  the  rule-making  process 
could  benefit  from  broader 
participation  by  the  bar  (and  in 
some  cases  by  the  public); 
however,  many  judges 
expressed  frustration  in  their 
efforts  to  gain  greater  bar  input. 
Some  judges  reported  success 
because  they  sought  bar 
participation,  from  the  outset, 
when  comprehensive  rules 
revisions  were  made. 
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PROPOSAL:  SENTENCING 

CITATIONS  IN  CIRCUIT 

OPINIONS 

At  the  last  meeting  of  th 
Chief  Judges  of  the  Circu 
Courts  of  Appeals  in  Washing 
ton  general  approval  was  give 
to  a  suggestion  that  th 
sentences  imposed  in  criminc 
cases  be  footnoted  in  appellat 
opinions. 

The  suggestion  was  originall 
made  by  Judge  Bruce  M.  Var 
Sickle  (D.  ND)  and  presented  a 
the  meeting  by  Chief  Judg 
Floyd  R.  Gibson  (CA-8),  Chair 
man  of  the  Conference  of  Chie 
Judges. 

It  was  noted  that  the  judgesc 
the  Eighth  Circuit,  as  well  a 
judges  in  many  other  Circuits 
currently  follow  this  practice. 

The     inclusion     of     sue 
information  in  criminal  appet 
opinions  is  helpful  both  from 
statistical  standpoint  and  as 
resource    and    guide   to   othe 
judges  in  comparing  sentence 
among  similar  offenses. 


HEALTH  PROGRAM 

QUESTIONNAIRES 

BEING  DISTRIBUTED 

The  Administrative 
Office  has  been  notified  by 
the  Civil  Service  Commis- 
sion that  they  are  auditing 
each  carrier  in  the  Federal 
Employees  Health  Benefits 
Program  to  ensure  that  it  is 
complying  with  its  contract. 

In  order  to  do  as  complete 
an  audit  as  possible,  the 
Commission  has  begun 
sending  questionnaires  to 
subscribers  just  prior  to 
their  audit  of  a  particular 
plan  or  area. 

The  information  request- 
ed on  the  questionnaire  is 
strictly  voluntary.  Replies 
will  be  anonymous  since 
the  questionnaires  contain 
no  subscriber  information 
or  identification  and  all 
information  will  be  kept 
confidential. 


ADDRESS,  from  page  1) 

sxpansion  of  the  magistrates' 
urisdiction.     Concurrently     he 
loted  "an  overriding  obligation 
o  assist  American  citizens  in 
>rotecting  and  enforcing  their 
>wn  rights.''  To  accomplish  this, 
le  would:  Liberalize  the  rules  of 
itanding    and    certification 
irocedures    for   class   actions, 
;ecure  legislation  which  would 
lermit    federal     suits    against 
tate    and    local    custodial 
nstitutions,    and    bring    about 
tatutory    provisions    for    civil 
emedies     and     liquidated 
amages    against    state    or 
sderal   agencies  which   might 
iolate  constitutional  liberties. 
Chief  Judge    Brown   opened 
ie  Conference  with  an  address 
/hich    called    attention    to    a 
eavy  backlog  of  civil  cases  at 
oth  the  civil  and  district  court 
>vels.  He  reported  that  over  the 
ist  four  years  the  Circuit's  civil 
aseload  has  increased  by  534 
ercent  and  at  the  District  Court 
ivel  by  79  percent. 
The     filings     per     active 
jdgeship     were     237— the 
ighest   in   the   Nation   during 
seal  1977 

Here  are  excerpts  from  Chief 
jdge  Brown's  address. 
While  additional  judgeships 
'ill  be  helpful,  they  will  not 
•tally  solve  congestion  in  the 
'deral  courts.  First,  because  we 
/e  in  a  litigious  society  and, 
jcond,  because  the  large 
Jcklog  of  cases  which  has 
^cumulated  in  the  immediate 
ast,  must  first  be  disposed  of. 

The  Court  of  Appeals 

Creation  of  additional  district 
Jdgeships  with  increased 
>rmination  of  cases  is  going  to 
ause  substantially  more 
opeals  in  the  appellate  courts 
'ithin  a  short  period  of  time, 
ased  on  the  current  average,  it 
estimated  that  each  new 
strict  judge  will  add  40 
apeals  per  year  to  the  docket  of 
•e  Circuit  Court. 
This  backlog  has  resulted  in 
Jbstantial  delays,  the  second 
incipal  area  of  dissatisfaction. 


Instead  of  the  usual  30  to  60  day 
normal  calendaring  delay  for 
preparation  and  issuance  of 
court  calendars,  nonpreference 
civil  cases  are  now  taking 
between  16  and  18  months 
after  all  briefs  have  been  filed 
before  they  can  be  orally  argued 
...  [A]  new  complication  has  set 
in.  This  is  the  impact  of  priority 
preference  on  calendaring  non- 
preference  cases  for  oral 
hearing. 

For  the  past  several  years 
preference  cases  have 
constituted  47  percent  of  all 
cases  determined  by  a  judge  to 
require  oral  argument.  The 
preference  cases  comprise  41 
different  categories. 

Ironically,  the  non-preference 
cases  include  such  important 
litigation  as  civil  rights,  U.S. 
civil,  tax,  admiralty,  and  patent 
matters. 

With  a  continuously  in- 
creasing backlog,  the  impact 
of  this  is  devastating.  Out 
of  a  maximum  number  of 
780  slots  for  cases,  the 
number  of  slots  for  non- 
preference  cases  is  323  for 
1977,  and  these  gradually 
decrease  to  an  estimated  1 48  in 
1983. 

Of  the  578  new  non- 
preference  cases  that  we 
project  will  be  filed  in  1979... 
none  will  be  heard  in  1979, 
none  in  1980,  none  in  1981, 
none  in  1982,  and  only  148  or 
25.5  percent  in  1983,  with  the 
balance  of  430  cases  being 
heard  between  1 984  and  1 987, 
for  a  delay  of  6  to  9  years  from 
the  date  of  readiness  to  actual 
hearing.  Whatthis  means  is  that 
most  cases  will  take  4  to  5  years, 
and  some  may  never  be  heard. 

What  all  this  means,  of 
course,  in  human  terms  is  that 
the    real   victims   are    not   the 

judges,     but    the     litigants 

From  1972  through  1977,  this 
court  terminated  over  17,780 
cases.  This  means  that  the 
judges  of  this  court  during  this 
period  were  individually  respon- 
sible for  1,185  terminations. 


The  District  Courts 

What  is  the  story  of  backlog  in 
the  district  courts  of  this  circuit? 
In  the  year  1973  there  were 
23,000  civil  cases  commenced 
in  the  district  courts,  but  only 
19,000  pending  at  the  end  of 
that  year.  Just  four  years  later, 
however,  the  pending  caseload 
in  the  district  courts  of  the  Fifth 
Circuit  has  skyrocketed  from 
19,000  in  1973  to  34,000  in 
1977,  a  staggering  79  percent 
increase — and  this  despite  a 
continued  increase  in  output  by 
the  district  courts  year  after  year 
....The  simple  fact  is  that  the 
systems  and  procedures  now 
being  used  by  the  district  courts, 
coupled  with  the  limited  number 
of  judges  and  supporting  staff 
available,  have  resulted  in  all 
courts  not  being  able  to  keep 
abreast  of  this  burgeoning 
federal  court  caseload. 

If  you  combine  all  of  the  civil 
cases  pending  over  one  year, 
the  number  has  increased  from 
5,900  to  1 2,800,  an  increase  of 
1 1 7  percent. 

The  national  average  of 
terminations  per  active  judge  is 
384  cases  for  1977.  In  our  19 
district  courts,  15  of  them 
exceeded  the  national  average. 

New  Developments 

Major  significant  develop- 
ments in  the  Fifth  Circuit  during 
the  past  year  were: 

•  The  Judicial  Council  of  the 
Circuit  has  appointed  a  Lawyers 
Advisory  Committee  to  the 
Rules  and  Internal  Operating 
Procedures  Committee  of  our 
court  and  they  have  contributed 
greatly  to  our  continuing  study 
of  the  Rules  and  Procedures  in 
the  Fifth  Circuit.  They  also  have 
assisted  in  proposing  rules  for 
admission  to  the  federal  courts. 

•  Our  Council  took  a  giant 
step  forward  in  reducing  the 
cost  of  litigation  of  appeals  in 
the  Fifth  Circuit  by  adopting  an 
amendment  to  our  briefing  rule 
which  reduces  the  number  of 
briefs  from  20  copies  to  7  and 
from  8  copies  of  an  appendix  to 
4 

(See  ADDRESS,  page  4) 
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•  In  April  of  this  year  the 
National  Advisory  Committee  on 
Appellate  Rules  submitted  to  all 
of  the  courts  proposals  for 
amendments  to  the  Federal 
Rulesof  Appellate  Procedure — 
Our  Council  has  already 
adopted  one  of  the  proposals — 
to  limit  all  briefs  to  50  pages  and 
all  reply  briefs  to  25  pages. 

•  The  Advisory  Committee 
has  also  proposed  an  amend- 
ment to  the  oral  argument  Rule 
34  in  the  Federal  Rules  of 
Appellate  Procedure.  This  Rule 
now  sanctions  the  Fifth  Circuit 
procedures  regulating  and 
sometimes  denying  oral 
argument;  built  into  the  Rule  is 
the  safeguard  of  requiring  a 
unanimous  decision  by  the 
three  judges  on  the  panel  that 
oral  argument  is  not  needed. 

[The  addresses  of  The  Vice 
President     and     Chief     Judge 
Brown  are  available  from  the 
FJC  Information  Service  Office.] 

HOUSE  DELAYS  ACTION 

ON  FINANCIAL 

DISCLOSURE  BILL 

The  House  of  Representatives 
has  delayed  final  action  on  H.R. 
1,  the  bill  which  codifies  the 
financial  disclosure  require- 
ments for  Congressmen 
contained  in  the  rules  of  the 
House  of  Representatives  and 
extends  annual  disclosure 
requirements  to  candidates  for 
federal  office,  some  employees 
of  the  Executive  Branch, 
employees  of  the  Judicial 
Branch  compensated  at  the 
equivalent  of  GS-16  or  above 
and  all  federal  judges. 

The  reports  would  be  under 
the  supervision  of  the  Judicial 
Conference  of  the  United 
States. 

On  June  27, 1 977,  the  Senate 
by  a  vote  of  74  to  5  passed  S. 
755,  a  bill  which  requires  public 
financial  disclosure  by  officials 
and  high-ranking  employees  of 
the  Legislative,  Executive  and 
Judicial  Branches. 

The  House  had  scheduled 
action  on  H.R.  1  for  April  1 2,  but 
final  consideration  has  been 
indefinitely  postponed. 


U.S.  SUPREME  COURT 

RULES  ON  JOINT 

REPRESENTATION  OF 

CRIMINAL  DEFENDANTS* 

In  an  opinion  handed  down 
April  3,  1978,  a  divided 
Supreme  Court  required 
separate  representation  for 
multiple  defendants  in  state 
criminal  prosecutions  absent  a 
specific  finding  that  a  risk  of 
conflict  of  interest  was  too 
remote  to  require  separate 
counsel.  The  case  is  Holloway, 
et  a  I.  v.  Arkansas. 

Three  men  were  each 
charged  with  one  count  of 
robbery  of  a  Little  Rock 
restaurant  and  two  counts  of 
rape  of  two  employees  at  the 
restaurant.  Their  court- 
appointed  public  defender 
moved  before  trial,  and  again 
before  the  jury  was  empanelled, 
for  appointment  of  separate 
counsel,  claiming  a  conflict  of 
interest,  alleging  that  since 
each  defendant  insisted  on 
testifying  on  his  own  behalf, 
cross-examination  of  each 
client  to  protect  the  others  was 
impossible  without  revealing 
privileged  information  provided 
by  the  defendants.  The  trial 
judge  denied  the  motions  (but 
conducted  a  hearing,  evidently 
unrecorded,  on  the  first  one). 
The  jury  convicted  the 
defendants  on  all  counts  after 
each  claimed  in  unguided 
testimony  that  he  had  been 
elsewhere.  The  Arkansas 
Supreme  Court  affirmed, 
rejecting  petitioners' claims  that 
their  single  representation 
deprived  them  of  effective 
assistance  of  counsel.  The  state 
court  held  the  potential  for 
conflict  had  not  been  shown 
before  trial,  nor  actual  conflict 
shown  during  trial. 


*From  time  to  time,  The  Third 
Branch  will  invite  its  readers' 
attention  to  Supreme  Court 
decisions  that  have  significant 
import  but  that  may  not  have  been 
widely  noticed. 


The  U.S.  Supreme. Court  held 
6-3,  in  an  opinion  by  the  Chie 
Justice,  that  although  there  i: 
no  per  se  constitutional  right  t< 
separate  representation,  th< 
trial  judge  deprived  defendant! 
of  effective  assistance  o 
counsel  by  his  failure  either  t( 
appoint  separate  counsel  wher 
requested  in  good  faith  as  her< 
or  to  take  steps  to  ascertain  i 
the  risk  of  conflict  was  to( 
remote  to  justify  it. 

Having  found  it  error  to  ref  us« 
separate  representation,  th< 
Court  refused  to  apply  th( 
harmless  error  doctrine.  Thu 
Court  cited  precedent  to  th( 
effect  that  "whenever  a  tria 
court  improperly  requires  join 
representation  over  timeh 
objection  reversal  is  auto- 
matic." In  this  case,  it  wouU 
require  "unguided  speculation' 
to  determine  whether  the  erro 
was  harmless,  since  one  wouk 
have  to  assess  what  the  conflic 
led  the  attorney  to  refrain  fron 
doing  as  to  his  "options,  tactic; 
and  decisions  in  pie* 
negotiations,"  as  well  as  in  th( 
sentencing  process. 

Mr.  Justice  Powell' 
dissenting  opinion,  in  whicl 
Justices  Blackmun  an< 
Rehnquist  joined,  did  not  den 
that  the  "trial  court  should  hav 
held  an  appropriate  hearing"  op 
the  possibility  of  potentic 
conflict.  But,  he  argued,  th 
judge's  "failure  to  inquire"  wa 
not  a  constitutional  violatioi 
meriting  reversal  given  "th* 
particular  circumstances  of  thi 
case,"  where  it  was  "unlikel 
that  separate  counsel  woul' 
have  been  able  to  develop  ai 
independent  defense...  be 
cause  of  the  degree  of  overlap  ii 
the  identification  testimony  o 
the  State's  witnesses  am 
because  of  the  consistency  o 
the  alibis  advanced  b 
petitioners."  So  finding,  Justic< 
Powell  worried  that  "the  Cour 
opinion  contains  seeds  of  a  pe 
se  rule  of  separate  representa 
tion  merely  upon  the  demand  o 
defense  counsel,"  which  coul< 
lead  to  dilatory  defense  counse 
tactics. 


PRESIDENT  CREATES 

22-MEMBER  ANTITRUST 

COMMISSION 

President     Carter,     in     an 
xecutive  Order  signed  several 
lonths      ago,     created     a 
5  member  Antitrust  Commis- 
on  For  the  Review  of  Antitrust 
sws     and     Procedures.     Last 
lonth,  in  a  second  Executive 
rder,  the  President  expanded 
le  Commission  to  22  members. 
However,   the    names   of   all 
ammission  members  have  not 
$t  been  announced. 
The  President  specified  that 
e  Commission  will  consist  of 
e  Assistant  Attorney  General 
charge     of    the    Justice 
spartment  Antitrust  Division, 
e   Chairman   of  the   Federal 
•ade    Commission,    the 
hairman     of     one     other 
ipropriate  regulatory  agency, 
'e  Senators,  five  Representa- 
-es,  one  federal  district  judge, 
le  state  attorney  general  and 
ven  private  citizens. 
The    Chairman    shall    be 
signated    by    the    President 
>m  among  the  members  of  the 
>mmission  and  the  Commis- 
>n  will  have  six  months  from 
3   date  the   last   member   is 
pointed   to  finish   work  and 
rty  days  afterward  to  submit 
final  report  to  the  President 
d  the  Attorney  General, 
rhe    President    charged    the 
mmission   with   the   task  of 
idying    and    making    recom- 
mdations    on    the   following 
bjects: 

►  Revision  of  the  procedural 
d  substantive  rules  of  law 
eded  to  expedite  the 
solution  of  complex  antitrust 
ses  and  development  of 
>posals  for  making  available 
nedies  more  effective. 
\mong  these  proposals  are 
» creation  of  a  roster  of  district 
jrt  judges  knowledgeable 
larding  antitrust  law  and 
ge  case  problems  to  whom 
:h  cases  may  be  assigned; 
ision  of  pleading  require- 
nts  in  order  to  narrow  as 
ckly  as  possible  the  scope  of 
itested  issues  of  fact  and  law; 


revision  of  discovery  practices  in 
order  to  limit  expensive  and 
time-consuming  inquiry  into 
areas  not  germane  to  contested 
issues;  the  desirability  of  a  grant 
of  judicial  authority  to  restrict 
and  penalize  dilatory  practices 
through  control  of  issue 
formulation  and  imposition  of 
sanctions  for  unnecessary 
delays  or  failures  to  cooperate; 
amendment  of  evidentiary 
practices  to  expedite  introduc- 
tion of  testimony  and  exhibits  at 
trial;  simplification  of  the 
standards  required  to  establish 
attempted  monopolization  in 
suits  brought  by  the  U.S.  under 
the  Sherman  Act;  and, 
consideration  of  structural  relief 
for  antitrust  violations  and  of 
nonjudicial  alternatives  for 
resolution  of  complex  antitrust 
issues. 

•  The  desirability  of  retaining 
the  various  exemptions  and 
immunities  from  the  antitrust 
laws,  including  exemptions  for 
regulated  industries  and 
exemptions  created  by  state 
laws  that  inhibit  competition. 


JUROR  ORIENTATION 
FILM  AVAILABLE 

The  FJC  Division  of 
Continuing  Education  and 
Training  has  available  on  a 
one-week  loan  basis  a 
recent  juror  orientation 
film  entitled  "And  Justice 
for  All:  The  Jury". 

The  film  is  in  color,  16 
mm,  and  25  minutes  in 
length.  It  was  developed  for 
the  purpose  of  saving  time 
for  judges  and  court 
officials  who  are  concerned 
with  juror  orientation.  It 
effectively  illustrates  and 
explains  the  duties, 
procedures,  and  responsi- 
bilities of  jury  service  in 
simple,  direct  and  under- 
standable terms. 

To  order  the  film,  call 
8-633-6024. 


HEARINGS  HELD  ON 
ARBITRATION  BILL 

The  Senate  Judiciary  Sub- 
committee on  Improvements  in 
Judicial  Machinery  held 
hearings  last  month  on  S.  2253, 
the  bill  that  would  provide  for 
mandatory  non-binding 
arbitration  of  some  disputes  in 
pilot  district  courts  selected  by 
The  Chief  Justice. 

The  Senate  bill  was 
introduced  October  28,  1 977  by 
Senator  James  0.  Eastland  and 
the  House  counterpart,  H.R. 
9778,  on  October  27,  1977  by 
Congressman  Peter  W.  Rodino, 
Jr. 

Under  the  provisions  of  the 
bill,  five  to  eight  pilot  district 
courts  would  be  selected  but 
other  federal  district  courts 
would  be  allowed  to  use 
mandatory  non-binding 
arbitration  through  the  adoption 
of  local  rule.  The  amount  in 
controversy  must  be  less  than 
$50,000  and  the  court-selected 
arbitrators  would  be  paid  $50 
per  case. 

In  addition,  if  a  party  demands 
a  trial  de  novo  after  arbitration 
and  does  not  receive  a  judgment 
more  favorable  than  the 
arbitration  decision,  he  would 
be  required  to  pay  the  costs  of 
the  arbitration  proceeding  and 
the  interest  that  the  arbitration 
award  would  have  earned 
during  the  period  of  the  federal 
court  trial. 

The  bill  provides  for  a  three- 
year  arbitration  experiment  that 
would  be  evaluated  by  the 
Federal  Judicial  Center. 

In  testimony  on  the  measure 
before  the  Subcommittee  last 
month,  Attorney  General  Griffin 
B.  Bell  strongly  endorsed  the 
proposed  court-annexed 
arbitration  since  it  is  designed  to 
both  speed  up  the  resolution  of 
cases  that  are  now  settled  and 
also  resolve  more  quickly  and 
less  expensively  many  of  the 
cases  that  now  go  to  trial. 

The  Attorney  General  pointed 
to  successful  state  arbitration 
programs  in  Pennsylvania,  New 

(See  HEARINGS,  page  6) 
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(HEARINGS,  from  page  5) 

York,  Ohio,  Michigan,  Arizona 
and  California  and  said  that 
from  85  to  95  percent  of  cases 
referred  to  arbitration  are  not 
appealed.  "The  success  that  the 
state  systems  have  had  clearly 
indicates  that  this  experiment  is 
one  worth  trying  in  the  federal 
courts." 

Under  the  bill,  cases  could  be 
referred  to  arbitration  if  they 
involved  claims  for  money 
damages  only,  the  claim  does 
not  exceed  $50,000  and  the 
cases  present  predominantly 
factual  issues,  rather  than 
complex  legal  questions, 
constitutional  claims,  or  novel 
issues  of  law  that  may  establish 
important  precedents. 

While  the  Attorney  General 
could  not  predict  precisely  how 
many  cases  would  be  referred  to 
arbitration  underthe  legislation, 
he  did  indicate  that  the  impact 
on  the  federal  caseload  could 
possibly  be  significant. 

Robert  Coulson,  President  of 
the  American  Arbitration  Asso- 
ciation, told  the  Subcommittee 
that  the  fee  for  the  arbitrator, 
$50  per  case,  may  not  be 
sufficient  to  attract  qualified 
attorneys  and  that  the 
application  of  the  penalty 
formula  is  unclear. 

He  pointed  out  that  three 
federal  district  courts  — 
Connecticut,  Eastern  Pennsyl- 
vania and  Northern  California — 
are  now  carrying  out  pilot 
experiments  in  arbitration 
without  the  need  for  legislation 
and  questioned  whether  the  bill 
was  thus  necessary. 

Mr.  Coulson  said  the  bill 
called  for  compulsory, 
nonbinding  arbitration  to  induce 
settlements  in  certain 
categories  of  cases  in  certain 
district  court  systems.  "I 
recommend  that  the  bill  be 
recast  to  eliminate  the 
confusion  between  this 
technique  and  voluntary, 
binding  arbitration." 

Craig  Spangenberg,  Chair- 
man of  the  Congressional 
Liaison    Committee    of    the 


PRISONS  DIRECTOR  SAYS  INMATE  POPULATION 
"STABILIZED",  TERMS  INCREASING 


The  Director  of  the  Bureau  of 
Prisons,  Norman  A.  Carlson,  in 
testimony  last  month  before  the 
Senate  Appropriations  Commit- 
tee said  the  total  inmate 
population  which  is  now  over 
29,700  hit  an  all-time  high  in 
August,  1977  of  30,491  but  is 
now  stabilizing. 

"Whether  or  not  this  is  a 
temporary  phenomenon  is 
difficult  to  predict,"  he  said.  "Of 
the  several  population 
prediction  models  monitored  by 
the  Bureau,  they  project,  on  the 
average,  a  population  of  33,200 
by  1 987. 

"Based  on  our  analysis  of 
recent  trends,  we  believe  that 
the  inmate  population  will 
remain  high  for  the  next  several 
years.  The  average  sentence  of 
the  confined  population 
continues  to  increase  and  now 
stands  at  nearly  1 02  months,  an 
increase  of  38%  or  28  months 
since  1967.  The  more  severe 
offenses  for  which  the  courts 
traditionally  impose  long 
sentences,  constitute  a  much 
larger     percentage    of    the 


population  than  in  the  past. 

"In  addition,  the  averag 
length  of  sentence  for  thes 
offenses  has  increased  sharph 
For  example,  over  29  percent  c 
the  offenders  confined  ar 
sentenced  for  crimes  of  vio 
lence....  Ten  years  ago,  th 
comparable  figure  was  1 
percent.  In  just  two  years,  th 
average  sentence  for  offender 
confined  for  robbery  ha 
increased  by  nearly  30  month; 
from  139.7  to  169.3.  It  is  dec 
that  the  Bureau  is  receiving 
more  violence-prone  offende 
population  for  which  the  perio 
of  incarceration  is  significant! 
increasing." 

The  Director  pointed  out  the 
the  inclination  of  the  federf 
courts  to  divert  so-called  "goo 
risk"  offenders  has  changed  th 
prison  population  so  that  toda 
there  is  a  greater  percentage  c 
"higher  risk"  offenders  in  priso' 
than  there  were  a  year  age 
Since  1975,  "the  number  c 
inmate  assaults  on  inmates  an 
staff  has  increased  by  more  tha 
22  percent." 


Association  of  Trial  Lawyers  of 
America,  questioned  both  the 
adequacy  of  the  payment  for  the 
arbitrator  and  the  penalty 
provision.  "It  is  unreasonable 
and  unfair  to  penalize  a  party  if 
the  jury  verdict  is  not  more 
favorable  than  the  arbitrator's 
award." 

Mr.  Spangenberg  pointed  out 
that  during  the  last  decade  tort 
case  filings  in  the  federal  court 
system  have  decreased  by  eight 
percent  while  there  has  been  a 
tremendous  increase  in  civil 
rights,  social  security,  labor, 
antitrust,  and  contract  cases 
and  in  prisoner  petitions.  "The 
proposed  federal  arbitration 
plan  does  not  reach  the  real 
cause  of  docket  congestion." 


Lewis  J.  Gordon,  Chairman  i 
the  Compulsory  Arbitratic 
Committee  of  the  Philadelph 
Bar  Association,  described  f< 
the  Subcommittee  the  Pennsy 
vania  experience  wit 
compulsory  arbitration,  whic 
has  been  used  extensively  i 
that  state  for  over  25  years. 

Mr.  Gordon  said  the 
arbitration  is  one  of  the  mo; 
successful  methods  c 
disposing  of  civil  actions  an 
that  it  continues  to  be  the  chk 
means  by  which  civil  cases  ar 
disposed.  In  addition,  onlyaboi 
14  percent  of  appeals  fror 
arbitration  required  a  full  coui 
trial. 

"Without  arbitration,  ou 
courts  would  be  hopelessl 
bogged  down,"  he  said. 


JENATE  PASSES  FOREIGN 
INTELLIGENCE  ACT 

On    April     20,     the     Senate 
jssed    S.    1566,   the    Foreign 
itelligence  Surveillance  Act  of 
378,  by  a  vote  of  95  to  1 . 
The  Act  provides  for  a  special 
>urt  consisting  of  seven  federal 
strict     court    judges     to     be 
jsignated  by  The  Chief  Justice 
l    a    staggered    basis    and   a 
>ecial     court     of     review 
insisting     of     a     three-judge 
inel  of  judges  from  either  the 
deral  courts  of  appeals  or  the 
deral  district  courts. 
The  House  counterpart,  H.R. 
108,  is  currently  pending  in  the 
>use    Select    Committee    on 
telligence.    It   provides  for  a 
ecial   court  consisting  of  at 
jst  one  judge  from  each  of  the 
iicial   circuits  who  shall  be 
signated  by  The  Chief  Justice, 
d  a  special  Court  of  Appeals 
nsisting    of   six  judges  who 
all  be  designated  from  among 
iges  nominated  by  the  chief 
iges  of  the  district  courts  of 
}   District   of   Columbia,   the 
stern  District  of  Virginia,  the 
strict   of   Maryland   and  the 
ited  States  Court  of  Appeals 
the  District  of  Columbia. 
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JURY  INSTRUCTIONS 

ON  DISCRIMINATION 

CASES  AVAILABLE 

\  set  of  16  jury  instructions 
use  in  §1981  employment 
ses  has  been  drafted  by  Judge 
rl  E.  O'Connor  (D.  KS).  While 
s  primary  focus  of  the 
.tructions  is  racial  discrimi- 
tion,  a  number  of  the 
structions  are  generally 
plicable  to  all  civil  cases 
iluding  burden  of  proof, 
nificance  of  assignments  of 
jnsel  and  relief. 
Copies  of  the  instructions  may 
obtained  from  the  Federal 
dicial  Center's  Information 
rvice  Office. 
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An  advanced  Seminar  for  Chief  and  Supervising  Pretrial  Services  Officers  was  held  April  1 7 
1 9.  1 978,  in  Washington,  DC.  Pictured  (left  to  right)  are:  John  Hornberger,  Glen  Vaughan, 
Joseph  Gibbons,  Guy  Willetts  and  James  McMullin. 


A.  O.  RELEASES  1977  WIRETAP  REPORT 


The  tenth  report  submitted 
under  the  Wiretapping  and 
Electronic  Surveillance 
provisions  of  Title  III  of  the 
Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968  was 
delivered  to  Congress  on  April 
26,  1978.  Of  the  twenty-four 
jurisdictions  which  have  laws 
authorizing  courts  to  issue 
orders  permitting  wiretapping 
and  electronic  surveillance, 
nineteen  reported  use  of 
wiretap  statutes  in  1977. 

During  calendar  year  1977, 
626  applications  for  orders  to 
intercept  wire  or  oral 
communications  were  made 
and  all  were  granted.  This  is  a 
nine  percent  decrease  from  the 
686  authorized  in  1976. 
Seventy-seven  or  1 2  percent  of 
the  applications  were  granted 
by  federal  judges,  while  549 
were  granted  by  state  judges. 
Intercepts  authorized  and 
approved  in  the  states  of  Florida, 
Maryland,  New  Jersey,  and  New 
York  represented  71  percent  of 
all  wiretap  authorizations 
during  1977. 

The  offenses  specified  in  the 
applications  for  court  orders 
covered  a  wide  range.  There 
were  265  authorizations, 
comprising  42  percent  of  the 
total,  where  gambling  was  the 
most   serious  offense.   In  237 


authorizations,    drug    offenses 
were  under  investigation. 

A  total  of  2,191  persons  were 
arrested  as  of  December  31, 
1977,  as  a  result  of  intercepts 
terminated  during  calendaryear 
1 977,  with  372,  or  1 7%  of  these 
arrests  resulting  in  convictions. 
The  total  number  of  arrests  for 
all  wiretaps  installed  during 
calendar  years  1969  through 
1977  is  25,605.  Of  this  total  12, 
494,  or  49%  have  resulted  in 
convictions. 

A  copy  of  the  report  may  be 
obtained  by  writing  to  the 
Director  of  the  Administrative 
Office  of  the  United  States 
Courts,  Washington,  D.C. 
20544. 


Notice  to  Our  Readers 

The  Third  Branch  is 
updating  its  mailing  list. 

Non-federal  subscribers 
who  received  a  post  card 
within  the  past  month 
requesting  address  verifi- 
cation should  be  certain  to 
return  the  card  at  an  early 
date;  otherwise  the  reader 
will  be  discontinued  from 
future  mailings  of  The  Third 
Branch. 
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calendar 

May  8-11  Seventh  Circuit 
Conference,  Delevan,  Wl 

May  9-10  Workshop  for  District 
Judges  (Seventh  Circuit), 
Delavan,  Wl 

May  9-10  Workshop  for  District 
Judges  (Sixth  Circuit),  Nash- 
ville, TN 

May  10-12  Sixth  Circuit  Con- 
ference, Nashville,  TN 

May  15-16  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics,  Washington,  DC 

May  16-19  Employment  Place- 
ment Seminar  for  Probation 
Officers,  Chicago,  IL 

May  17-20  Ninth  Circuit  Con- 
ference, Scottsdale,  AZ 

May  21  -23  DC  Circuit  Confer- 
ence, Williamsburg,  VA 

May  22-24  First  Circuit  Con- 
ference, Hyannis,  MA 

May  22-24  Workshop  for  Docket 
Clerks,  Dallas,  TX 

May  22-24  Management  Train- 
ing for  Supervisors,  Orlando, 
FL 

May  22-26  Seminar  for  Proba- 
tion Officers  With  Indian 
Caseloads,  Salt  Lake  City,  UT 

May  25  Time  Management 
Seminar,  Tampa,  FL 

May  26  Time  Management 
Seminar,  Jacksonville,  FL 

June  5-7  Management  Training 
for  Executives,  Chicago,  IL 

June  5-9  Orientation  Seminar 
for  U.S.  Probation  Officers, 
Washington,  DC 


WRS#nna 

NOMINATIONS 

Cristobal    C.    Duenas,    U.S. 

District  Judge,  Guam,  April  7 
Len    J.    Paletta,    U.S.    District 

Judge,  W.D.  PA,  April  7 
Leonard  B.  Sand,  U.S.  District 

Judge,  S,D,  NY,  April  7 
Alfred    Laureta,    U.S.    District 

Judge,      Northern     Mariana 

Islands,  April  10 
Adrian     G.     Duplaniter,     U.S. 

District  Judge,  E.D.  LA,  April 

24 
CONFIRMATIONS 
Almeric    L.    Christian,    U.S. 

District  Judge,  VI,  April  6 
Paul  A.  Simmons,  U.S.  District 

Judge,  W.D.  PA,  April  6 
Robert  W.  Sweet,  U.S.  District 

Judge,  S.D.  NY,  April  25 
Gustave  Diamond,  U.S.  District 

Judge,  W.D.,  PA,  May  1 
Donald  E.  Ziegler,  U.S.  District 

Judge,  W.D.,  PA,  May  1 

DEATHS 

Robert  P.  Anderson,  U.S.  Court 

of  Appeals,  CA-2,  May  2 
John    C.    Bowen,    U.S.    District 

Senior  Judge,  W.D.  WA,  April 

27 
Frederick  van  Pelt  Bryan,  U.S. 

District  Judge,  S.D.  NY,  April 

17 
Elisha  Avery  Crary,  U.S.  District 

Judge,  CD.,  CA,  April  28 
ELEVATION 
James  L.  Foreman,  Chief  Judge, 

U.S.  District  Court,  E.D.,  ILL, 

March  31 
RESIGNATION 
Herbert  A.   Fogel,  U.S.  District 

Judge,  E.D.,  PA,  May  1 
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FIVE  CIRCUITS  HOLD 

ANNUAL  JUDICIAL 

CONFERENCE 

Fhe  Spring  season  has 
jught  the  usual  rash  of  circuit 
Jicial  conferences,  with  five  of 
i  circuits  meeting  during  May. 
rhe  Sixth  Circuit  heard  a 
jort  by  Chief  Judge  Harry 
illips,  who  opened  the 
jeting  with  remarks  that  have 
commonality  with  all  the 
cuits:  "There  is  docket 
igestion  from  Marquette  to 
jmphis."  The  causes:  the 
gation  explosion,  recurring 
jansion  of  federal  jurisdiction 
ough  acts  of  Congress,  and 
s  need  for  more  judges, 
rhe  Seventh  Circuit  heard 
m  their  Circuit  Justice,  Mr. 
stice  Stevens,  from  Chief 
jge  Thomas  E.  Fairchild,  and 
ened  to  a  panel  discussion  on 
•blems  and  techniques  in  the 
sparation  for  and  the  trial  of 
:itrust  cases — a  discussion 
ich  was  repeated  in  the  Sixth 
cuit.  Also  on  their  program 
s  a  panel  discussion  on  Title 
cases. 

"he  District  of  Columbia 
rcuit,  which  met  at 
lliamsburg,  Virginia,  devoted 
ch  of  their  time  to  class 
:ions,  developments  in 
vironmental  law  and 
cedures,  and  the  use  of 
gistrates.  There  were  closing 
larks  by  The  Chief  Justice, 
ir  Circuit  Justice,  and  their 
n  Chief  Judge,  J.  Skelly 
ight. 

(See  CIRCUITS,  P.  2) 
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Attending  the  Sixth  Circuit  Judicial  Conference  (left  to  right)  Chief  Justice 
Joe  W.  Henry,  (Sup.  Ct.  Tenn.);  Mr.  Justice  Stewart  (Circuit  Justice); 
Attorney  General  Griffin  B.  Bell;  and  Solicitor  General  Wade  H.  McCree,  Jr. 


COMMITTEE    ON    JUDICIAL 

EXPERIMENTATION 

APPOINTED 

The  Federal  Judicial  Center 
has  announced  the  formation  of 
an  Advisory  Committee  charged 
with  defining  the  appropriate 
scope  of  experimentation  in  the 
development  of  improved 
methods  for  the  administration 
of  justice. 

Committee  Chairman  Edward 
D.  Re,  Chief  Judge  of  the  U.S. 
Customs  Court,  and  twelve 
other  scholars,  judges,  and 
lawyers,  will  investigate  the 
methods  of  evaluation 
appropriate  to  a  careful  and 
knowledgeable  development  of 

(See  COMMITTEE,  P.  2) 


Status  Report 

FEDERAL  CRIMINAL  CODE 
IN  MARK-UP 

Complex  proposals  for  major 
federal  criminal  code  revision 
are  in  the  mark-up  stage  before 
a  House  Subcommittee  on 
Criminal  Justice  chaired  by 
Congressman  James  Mann  (D., 
S.C.).  The  subcommittee  has 
several  bills  before  it  but  is 
focusing  on  S.1437,  which 
passed  the  Senate  on  January 
30th  with  Justice  Department 
support.  The  subcommittee  has 
indicated  basic  disagreement 
with  several  aspects  of  S.1437, 
including  creation  of  a 
(See  CODE,  P.  2) 
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(CIRCUITS,  from  P.  1) 

The  Ninth  met  at  Scottsdale, 
Arizona  this  year  and  they 
devoted  time  to  consideration  of 
the  Nunn  and  DiConcini  Bills 
which  would  establish 
procedures  for  the  involuntary 
retirement,  removal  and 
censure  of  federal  judges.  Also 
on  their  program  was  a  report 
from  the  lawyer  representatives 
who  attended  the  conference 
and  which  included,  among 
other  subjects,  the  proposed 
new  criminal  code,  the  pretrial 
diversion  program,  the  federal 
public  defender  program  and 
judicial  polls. 

Chief  Judge  Frank  M.  Coffin 
set  Hyannis,  Massachusetts  as 
the  site  for  the  First  Circuit's 
annual  judicial  conference,  and 
two  subjects  on  their  agenda 
were  the  use  of  magistrates  and 
the  adequacy  of  representation 
in  the  federal  courts.  They  heard 
speeches  by  both  Solicitor 
General  Wade  McCree  and 
Chief  Justice  Vincent  McKusick 
of  the  Supreme  Court  of  Maine. 

[Papers  distributed  at  these 
conferences  are  available  at  the 
Information  Service  Office.] 


(CODE,  from  P.  1) 

sentencing  commission  to  issue 

sentencing  guidelinestojudges. 

Current  expectations  are  that 
a  bill  may  go  to  the  full  House 
Committee  by  early  July,  and  to 
the  House  floor  before  the 
August  recess,  with  reference 
to  conference  committee  and 
reconsideration  by  both  houses 
after  the  recess. 

Subcommittee  members' 
statements  indicate  near 
unanimous  opposition  to 
S.1437's  sentencing  commis- 
sion provisions.  The  subcom- 
mittee appears  to  favor  advisory, 
rather  than  mandatory, 
sentencing  guidelines  and 
prefers  that  the  issuance  of 
such  guidelines  be  the 
responsibility  of  the  Judicial 
Conference.    This    position 


appears  consistent  with  Judicial 
Conference  testimony  before 
the  subcommittee  urging  that 
control  of  any  sentencing 
commission  be  vested  in  the 
Conference. 

The  subcommittee's  ap- 
proach stands  in  marked 
contrast  to  S.1437,  which 
would  create  a  sentencing 
commission  as  an  independent 
judicial  branch  agency  with 
seven,  full-time,  presidentially 
appointed  commissioners,  three 
of  whom  would  be  selected  from 
a  seven-judge  list  provided  by 
the  Judicial  Conference.  S.1437 
would  have  the  commission 
prescribe  guidelines  indicating 
ranges  of  appropriate  sentences 
for  specified  offenses  and  allow 
defendants  or  the  Government 
to  appeal  sentences  above  or 
below  the  specified  range. 

There  are  other  elements  to 
the  recodification.  The 
subcommittee  seems  most 
interested  in  improving  existing 
federal  criminal  laws  by 
regrouping  current  sections  of 
Title  18  into  a  more  rational 
organization,  and  by  eliminating 
offenses  and  procedures  found 
to  be  unnecessary  and  outdated. 
On  the  other  hand,  the 
subcommittee  appears  skeptical 
about  S.1437's  provisions  for 
major  expansion  of  federal 
jurisdiction  and  for  changes  in 
the  burden  of  proof  concept, 
fearing  that  these  two  changes 
may  increase  dramatically  the 
criminal  offenses  subject  to 
federal  prosecution  as  well  as 
strengthen  the  hand  of  the 
prosecutors.  The  subcommittee 
is  further  concerned  about  the 
large  numbers  of  technical  and 
conforming  amendments  that 
would  be  required  in  other  titles 
of  the  U.S.  Code  to  accommo- 
date the  basic  changes  of  the 
revision,  fearing  that  hidden 
problems  lurk  in  these 
seemingly  innocuous  changes. 

The  subcommittee  has  yet  to 
focus  on  several  high-visibility 
issues  that  have  previously 
loomed  large  in  public  comment 
on  the  bill,  such  as  the  scope  of 


journalists'    testimoni, 
privilege. 

The  Third  Branch  (Aug  us 
1977)  summarized  S.1437 
major  provisions  as  it  wi 
reported  out  of  the  Sena 
subcommittee  last  summe 
There  were,  of  course,  extensi\ 
changes  made  in  full  Committ€ 
mark-up  and  during  Sena 
floor  debate.  The  bill  passed  I 
the  Senate  in  January  reflec 
compromises  on  a  number 
issues  that  had  made  simili; 
legislation  in  the  last  Congrej 
(S.1)  acceptable  neither 
prosecution  nor  defens 
oriented  legislators. 


(COMMITTEE,  from  P.  1) 

innovations  in  the  courts,  al 
the  justice  system  in  general 

The  committee  will  focus  i] 
the  use  of  controlled  experime 
tation  to  evaluate  innovations 
the  justice  system.  Or: 
potential  application  of  tn 
method  would  be  the  evaluatii 
of  local  rules  providing  f: 
mandatory,  non-bindir; 
arbitration  of  civil  cases  (s; 
"Hearings  Held  on  Arbitrate 
Bill",  The  Third  Branch,  Vol.  ij 
No.  5,  May,  1978,  at  p.  6).  Sw- 
an experiment  would  requi: 
the  random  assignment 
eligible  cases  to  two  group 
Cases  in  the  "experimenH 
group"  would  be  subjected 
the  arbitration  procedure 
while  those  in  the  "contr 
group"  would  proceed  throuc 
conventional  litigation  pr 
cedures.  The  random  assig 
ment  would  assure  that  the  tv 
groups  of  cases  do  not  differ 
any  systematic  way,  and  thi 
that  any  differences  in  su< 
things  as  average  time  fro 
filing  to  disposition  can  I 
clearly  attributed  to  tr 
differences  in  procedures. 

Although  controlled  expei 
mentation  is  generally  the  mo 
reliable  method  of  polic 
evaluation,  its  use  in  the  justic 


/stem  poses  unique  legal  and 
olicy  questions,  which  have  yet 
)  be  explored  and  resolved.  The 
jmmittee's  task  is  to  assess 
iese  questions  against  the 
ackdrop  of  the  urgent  need  for 
ffective  new  methods  of 
spute  resolution  and  judicial 
^ministration.  The  ultimate 
)al  is  to  provide  guidance  on 
ie  proper  and  necessary  scope 

experimental  evaluation  of 
novations  in  the  delivery  of 
stice. 

The  Center  will  provide 
ipporting  services  to  the 
•mmittee.  The  committee  may 
commend  to  the  Center  Board 
at  prior  to  its  final  report, 
oposed  recommendations  of 
e  committee  will  be  aired 
fore  a  conference  of  judges, 
/vyers,  litigants  and  research- 
s — those  for  whom  the  report 
II  have  the  most  direct  impact. 
The  committee  is  formally 
own  as  the  Federal  Judicial 
nter  Advisory  Committee  on 
perimentation  in  the  Law.  Its 
ambers  are  Judge  Re, 
lairman;  Alvin  Bronstein, 
ecutive  Director  of  the 
C.L.U.'s  National  Prisons 
Dject;  Professor  Alexander 
organ  Capron,  of  the 
iversity  of  Pennsylvania  Law 
hool;  Judge  Wilfred  Feinberg, 

the  Second  Circuit;  Jane 
<es  Frank,  Deputy  Secretary 
the  Cabinet;  Professor  Paul 
(und  of  Harvard  University; 
)fessor  Gerald  Gunther,  of 
inford  Law  School;  Professor 
isdair  Maclntyre,  of  Boston 
iversity,  Dean  Norman 
Wich,  of  N.Y.U.  Law  School; 
rome  Shestack,  of  the 
ladelphia  Bar;  Judge  Joseph 
Sneed,  of  the  Ninth  Circuit; 
•fessor  Abraham  D.  Sofaer,  of 
umbia  University  School  of 
v;  and  Dr.  June  Tapp,  Provost 
tevelle  College,  University  of 
ifornia  at  San  Diego.  John 
apard,  of  the  Research 
ision  at  the  Federal  Judicial 
iter,  will  serve  as  secretary 
i  reporter  to  the  committee. 


JUDICIAL  FELLOWS 
CHOSEN  FOR  1978-79 

The  Judicial  Fellows  Com- 
mission has  selected  William 
James  Daniels,  an  Associate 
Professor  of  Political  Science  at 
Union  College  in  Schenectady, 
New  York,  a  member  of  the 
Editorial  Board  of  the  American 
Political  Science  Review,  and 
James  A.  Robbins,  a  Senior 
Management  Specialist  with 
the  Administrative  Office  of  the 
Chief  Justice  of  Massachusetts, 
to  serve  during  the  1978-79 
fellowship  year. 


4m 
WILLIAM  JAMES  DANIELS 

Mr.  Daniels  has  a  Ph.D.  from 
the  University  of  Iowa  in  Public 
Law  and  Judicial  Behavior  and 
was  selected  for  a  Fulbright- 
Hays  Lecturing  Fellowship.  This 
allowed  him  to  lecture  at 
Japan's  Waseda  University 
during  1  973.  He  wrote  his  Ph.D. 
dissertation  on  "Public  Per- 
ceptions of  the  United  States 
Supreme  Court." 

Mr.  Robbins  is  a  graduate  of 
Iowa  Law  School  and  also  holds 
a  B.A.  from  the  University  of 
Iowa  in  Political  Science  and 
Psychology.  In  addition,  he  has 
attended  the  Institute  for  Court 
Management  and  sessions  at 
the  National  Judicial  College. 

Currently,  Mr.  Robbins  has 
the  responsibility  of  analyzing 
and  solving  management 
problems  in  the  Massachusetts 
District  Courts.  Among  the 
management  projects  he  has 
participated  in  are  performance 
evaluations,  recommendations 
for  management  improvements 


JAMES  A.  ROBBINS 

and  the  implementation  of 
programs  to  improve  judicial 
administration. 

DISSENTS  TO  SENTENCING 

PROPOSAL  IN 

CIRCUIT  OPINIONS 

Last  month's  issue  of  The 
Third  Branch  contained  an 
article  about  the  suggestion  that 
information  on  sentences 
imposed  be  footnoted  in 
appellate  opinions.  The  subject 
was  discussed  when  the  circuit 
chief  judges  held  their  Spring 
meeting  in  March.  Those  in 
favor  of  the  proposal  felt  it  could 
provide  assistance  to  district 
judges  and  could  also  be  of 
value  for  statistical  purposes. 

But,  there  was  disagreement. 
It  was  pointed  out  that  with  so 
many  criminal  appeals  affirmed 
by  judgment  orders,  two-thirds 
in  at  least  one  circuit,  the  data 
could  have  no  statistical  value.  It 
was  also  urged  that  a  judge, 
unfamiliar  with  the  case,  and 
reading  the  opinion,  would  gain 
no  helpful  information aboutthe 
defendant  and  therefore  would 
gain  no  direct  insight  to  the 
reasons  for  the  sentence. 


Published  monthly  by  the  Administrative 
Office  of  the  U.S.  Courts  and  the  Federal 
Judicial  Center  Inquiries  or  changes  of 
address  should  be  directed  to  1520  H 
Street,  N.W.,  Washington,  DC   20005 

Co-editors: 
Alice   L    O'Donnell,   Director,   Division  of 
Inter-Judicial     Affairs     and     Information 
Services,  Federal  Judicial  Center 

Joseph  F.  Spaniol,  Jr  ,  Deputy  Director, 
Administrative  Office,  US   Courts 
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EARL  WARREN  MEMORIAL 

A  portrait-bust  commemorat- 
ing Chief  Justice  Earl  Warren 
was  unveiled  on  May  15,  in 
ceremonies  at  the  Supreme 
Court. 

The  bust  is  the  work  of  Walker 
Hancock,  of  Gloucester, 
Massachusetts,  creator  of  many 
other  busts  and  statues  in 
Washington  and  elsewhere  in 
this  country  and  in  Europe. 

The  bust  will  join  the 
collection  of  the  thirteen  other 
former  Chief  Justices  of  the 
United  States  in  the  Great  Hall 
leading  to  the  Courtroom  on  the 
first  floor. 

The  bust  is  of  Bianco  P  marble 
from   a   quarry   in   the   Carrara 


mountain  range  in  Italy.  The 
marble  is  of  a  smooth  white  type 
without  grains  and  thus  best 
suited  to  carving.  It  is  of  a  type 
favored  by  Michelangelo  and 
other  Renaissance  artists  who 
rejected  marbles  used  by  earlier 
generations  of  sculptors  in  its 
favor. 

Mr.  Hancock  says  that  the 
bust  of  Earl  Warren  presented 
difficulties  for  him  because  the 
photographs  from  which  he 
worked  showed  the  former 
Chief  Justice  with  animated 
expressions  and  with  much  of 
his  face  hidden  by  horn  rimmed 
spectacles.  On  completion  of 
the  bust  Mr.  Hancock  had 
similar  glasses  made,  testing 
them  on  the  bust  to  be  sure  that 
they  recreated  the  same  image 
seen  in  the  photographs. 

A  plaster  bust  was  made  at 
the  outset  at  the  sculptor's 
studio  in  Gloucester.  This  was 
sent  to  the  Supreme  Court  for 
the  family's  inspection  and 
approval.  Next  the  plaster  bust 
went  to  Pietrasanta  where  the 
Palla  firm  assigned  carvers  to 
create  the  image.  Finally  Mr. 
Hancock  went  to  Pietrasanta  for 
his  own  final  week  of  work  on 
the  details  of  the  face.  The 
marble  bust  was  returned  to  the 
Supreme  Court  where  Mrs. 
Warren  examined  it  and  Mr. 
Hancock  added  the  final 
touches. 


Appearing  at  the  unveiling  ceremonies  of  the  marble  bust  of  Chief  Justice  Earl  Warren 
are  (left  to  right):  Mrs.  Walker  Hancock;  the  artist.  Walker  Hancock;  Mrs.  Earl  Warren; 
Chief  Justice  Burger;  and  Mrs.  Burger. 


CHIEF  JUSTICE 
ADDRESSES  ALI 

In  a  speech  delivered  befoi 
the  American  Law  Institute  d 
May  1  6,  Chief  Justice  Warren 
Burger  challenged  the  leg 
profession  to  help  law  schoo, 
improve  advocacy  trainin< 
Speaking  at  the  Mayflowr 
Hotel  at  the  Institute's  Annu 
Meeting,  The  Chief  Justice  cite 
courtroom  performance  as  tr 
profession's  greatest  weaknes 

The  Chief  Justice  urged  th. 
three  law  schools  conduct  a 
experiment  in  which  lawscho 
fundamentals  would  be  covere 
in  two  years  and  in  which  tr 
third  year  would  be  reserved  ft 
instilling  advocacy  skills: 

•  The  third  or  final  year  : 
the  legal  education  would  not!1 
the  traditional  eight  or  nin 
months  but  a  full  twelve  mom 
period,  roughly  comparable  toi 
medical  internship,  devoted  i 
involvement  in  every  phase  : 
the  litigation  process  from  th 
first  interviews  with  the  client  i 
interviews  with  witnesse 
preparation  of  statements 
witnesses,  and  preparation 
trial  briefs.  This  should  b 
followed  by  firsthand  observ. 
tion  of  the  trials  of  cases  the 
have  worked  on. 

•  A  large  part  of  the  third  ye 
should     also     be     devoted 
continued  observation  of  tria> 
of  cases  carefully  selected 
cooperation  with  the  law  schoc 
the  bench  and  bar.  To  the  exte 
possible,    observation    of   tria 
should     be     followed     by 
"postmortem"    analysis   of  tr 
case     with     the     two     tri, 
advocates     in     seminars    t 
students  and  the  law  teache 
who   are   skilled    in   organizir 
learning  processes. 

The  Chief  Justice  called  upc 
the  organized  bar  to  provic 
support  and  leadership  for  th 
experiment  "so  that  people 
rights  can  be  vindicated  fair 
and  justly  and  at  a  cost  whic 
reflects  efficient  as  well  <■ 
competent  professions 
performance." 


ATTORNEY  GENERAL 

NAMES  ANTITRUST 

COMMISSION  MEMBERS 

Attorney  General  Griffin  B. 
ell  has  named  the  members  of 
le  22-member  Antitrust 
Dmmission  which  will  study 
ie  nation's  antitrust  laws  and 
ake  recommendations  for 
langes  they  believe  are 
jcessary. 

The  Attorney  General  on  May 
),  1978,  named  Maxwell 
lecher,  a  Los  Angeles 
ttorney;  Eleanor  M.  Fox,  a  law 
ofessor  at  New  York 
liversity;  John  Izard,  a  partner 

the  Attorney  General's 
rmer  law  firm  in  Atlanta; 
imes  Nicholson,  a  Washing- 
n,  D.C.  attorney;  Craig 
)angenberg,  a  Cleveland 
torney;  Gordon  Spivack,  a 
jw  York  attorney  and  visiting 
ile  University  Lecturer,  and 
wrence  Sullivan,  Professor  of 
w  at  the  University  of 
ilifornia  in  Berkeley. 
Also  named  were  Chauncey 
owning,  West  Virginia 
torney  General,  and  Chief 
dge  C.  Clyde  Atkins(S.D.  Fla). 
n  members  of  Congress 
aded  by  Senator  Edward 
nnedy  and  Representative 
ter  Rodino  also  were 
pointed  to  the  Commission, 
presenting  the  Executive 
anch  on  the  Commission  will 
Assistant  Attorney  General 

charge  of  the  Antitrust 
/ision,  John  Shenefield;  FTC 
airman  Michael  Pertschuk 
d  CAB  Chairman  Alfred  Kahn. 
rhe  Chairman  of  the 
mmission  will  be  Assistant 
:orney  General  Shenefield. 
e  Commission  plans  to  hold 
blic  hearings  beginning  this 
•nth  in  Washington  and  to 
"nplete  its  work  within  six 
mths. 


Ill 


EDUCATION  ANDTRAINING 
MATERIALS  POPULAR 

Since  March  of  1976,  over 
1700  training  cassettes  have 
been  loaned  out  to  federal 
district  judges,  over  1200  have 
gone  out  to  probation  officers 
and  over  1 1 00  have  gone  out  to 
Bankruptcy  judges. 

On  a  monthly  basis  over  274 
audio  cassettes  are  sent  out  to 
some  twenty  different 
categories  of  court  personnel. 

The  number  of  separate  topics 
on  cassettes  listed  in  the 
Education  Media  Catalog  is  now 
over  1 000.  An  addendum  will  be 
published  shortly  listing  those 
tapes  which  have  been  added  to 
the  library  since  the  last 
edition  of  the  Educational  Media 
Catalog.  A  new  Media  Catalog 
will  be  published  sometime 
towards  the  end  of  the  summer 
and  will  have  an  updated  listing 
of  audio  cassettes,  films,  and 
video  cassettes.  Many  commer- 
cial tapes  have  been  added  to 
the  catalog  as  well.  Presently, 
the  Center  is  sending  out  about 
50  videotapes  a  month. 

Demand  for  the  "Equal 
Justice  Under  Law"  films  has 
been  running  very  high.  Of  the 
82  films  which  were  sent  out  in 
April,  over  30  percent  of  them 
were  one  of  the  five  films 
comprising  the  "Equal  Justice 
Under  Law"  series.  The  films 
are  based  on  major  constitution- 
al decisions  of  the  Supreme 
Court  during  the  era  of  Chief 
Justice  John  Marshall.  There 
are  five  films  in  the  "Equal 
Justice  Under  Law"  series, 
with  each  film  running  about 
thirty  minutes.  All  of  the  films 
are  in  color  and  may  be  loaned 
either  as  a  five-film  package  or 
ordered  separately  by  calling 
Sherry  Ledford  or  Tom  Scott; 
202— 633  6024. 

New  to  the  Media  Catalog  for- 
mat are  video  cassettes.  Tapes 
are  available  for  loan  on  45  dif- 
ferent topics.  All  video  cassettes 
are  of  the  3/4"  U-Matic  format 
and  can  be  played  on  most  video 
equipment. 


THIRTY  SENATORS  NOW 

USE  NOMINATING 

COMMISSIONS  FOR 

JUDICIAL 
RECOMMENDATIONS 

Thirty  senators  in  eighteen 
states  are  now  using  a 
nominating  commission  for 
district  judge  recommenda- 
tions. (A  list  of  the  states  and 
senators  using  these  commis- 
sions appears  on  page  six.) 

Attorney  General  Griffin  Bell 
February  9  issued  a  statement 
on  the  selection  of  federal 
judges  and  U.S.  Attorneys  in 
which  he  said,  "To  date,  of 
twenty-one  federal  district 
judges  appointed  by  President 
Carter  and  confirmed  by  the 
Senate,  eleven  came  from 
nominating  commissions.  Of 
twelve  additional  federal  district 
judgeship  candidates  either 
already  nominated  and  awaiting 
confirmation,  or  presently  being 
processed  for  nomination,  nine 
have  come  from  nominating 
commissions. 

"Of  the  145  proposed  new 
circuit  and  district  court 
judgeships  to  be  created  by  the 
Omnibus  Judgeship  Bill  now 
pending  in  Congress,  at  least 
sixty  percent  will  be  filled  with 
the  assistance  of  nominating 
panels.  We  anticipate  that 
additional  panels  will  be  created 
by  Senatorsasdistrictjudgeship 
vacancies  in  their  states  now 
occur  for  the  first  time  under 
this  Administration. 

"In  addition,  Senators  from 
approximately  eight  states  have 
established  a  commission  for 
the  selection  of  candidates  for 
U.S.  Attorney." 


NOTICE  TO  OUR  READERS 

The  Third  Branch  is  updating  its 
mailing  list. 

Non-federal  subscribers  who 
received  a  post  card  within  the 
past  month  requesting  address 
verification  should  be  certain  to 
return  the  card  at  an  early  date; 
otherwise  the  reader  will  be 
discontinued  from  future 
mailings  of  The  Third  Branch. 
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SENATORS  USING  A  NOMINATING  COMMISSION 

FOR  DISTRICT  JUDGE  RECOMMENDATIONS 

California 

Senators  Cranston  &  Hayakawa 

Colorado 

Senators  Hart  &  Haskell 

Florida 

Senators  Chiles  &  Stone 

Georgia 

Senators  Nunn  &  Talmadge 

Indiana 

Senator  Bayh 

Iowa 

Senators  Clark  &  Culver 

Kentucky 

Senators  Ford  &  Huddleston 

Massachusetts 

Senator  Kennedy 

Michigan 

Senator  Riegle 

New  Hampshire 

Senator  Mclntyre 

New  York 

Senators  Moynihan  &  Javits 

New  Mexico 

Senators  Domenici  &  Schmitt 

Ohio 

Senators  Glenn  &  Metzenbaum 

Oklahoma 

Senators  Bartlett  &  Bellmon 

Pennsylvania 

Senators  Heinz  &  Schweiker 

Tennessee 

Senator  Sasser 

Utah 

Senators  Garn  &  Hatch 

Virginia 

Senator  Byrd 

PRESIDENT  ISSUES 

NEW      EXECUTIVE      ORDER 

FOR      CIRCUIT     JUDGE 

COMMISSION 

President  Carter  issued  on 
May  1 1  a  new  Executive  Order, 
number  12059,  creating  the 
United  States  Circuit  Judge 
Nominating  Commission. 

The  Executive  Order  estab- 
lishes separate  panels  for  each 
of  the  Judicial  Circuits  and  two 
panels  for  both  the  Fifth  and  the 
Ninth  Circuits. 

In  general,  the  function  of 
these  panels  will  be  to 
"recommend  for  nomination  as 
circuit  judges  persons  whose 
character,  experience,  ability 
and  commitment  to  equal 
justice  under  law,  fully  qualify 
them  to  serve  in  the  Federal 
judiciary." 

The  Panel  for  the  District  of 
Columbia  Circuit  will  have  the 
dual  responsibility  of  recom- 
mending candidates  for  both  the 
Circuit  and  the  District  Court. 

(The  full  text  of  the  Executive 
Order  can  be  found  beginning 
on  page  20949  of  the  May  16 
Federal  Register.) 


Ill 


BANKRUPTCY  STATISTICS 
RELEASED 

The  Administrative  Office  of 
U.S.  Courts'  Bankruptcy 
Division  has  just  released  its 
bankruptcy  statistics  for  the 
statistical  year  ending  June  30, 
1 976  which  reveal  that  almost  a 
quarter  of  a  million  persons  or 
businesses  availed  themselves 
of  the  relief  offered  by  the 
Bankruptcy  Act  during  the 
period. 

The  total  number  of  cases 
filed  was  246,549,  the  second 
largest  number  ever  filed  under 
the  Act,  but  a  decrease  of  7,935 
cases  or  3.1  percent  less  than 
the  number  filed  in  the  peak 
year,  1975. 

There  was  some  drop  in 
filings  in  all  circuits  except  the 
District  of  Columbia  Circuit,  and 
those  comprised  of  districts  in 
highly  industrialized  northeast 
regions — the  First,  Second  and 
Third  Circuits. 

Paralleling  the  rise  in  filings  in 
those  regions  was  a  continued 
rise  in  business  bankruptcies  to 
an  all  time  high  of  34,156.  The 
sharpest  increase  in  total  filings 
occurred  in  the  Third  Circuit 
where  filings  rose  from  7,484  in 
1975  to  10,090  in  1976,  an 
increase  of  34.8%. 

The  Second  Circuit  followed 
with  an  increase  in  filings  from 
14,623  in  1975  to  17,093  in 
1976,  an  increase  of  2,470. 

This  table  shows  the  number 


of  business  and  non-busines 
bankruptcies  in  the  last  decao 

The  number  of  busines 
bankruptcies  continued  to  r\i 
in  1976  to  reach  the  all-tin 
high  of  35,201 .  This  represen 
an  increase  of  5,071  cases  r 
16.8  percent  over  1975,  tl 
previous  peak  year.  Signil 
cantly,  in  the  past  seven  yeas 
the  percent  of  business  cases : 
total  cases  filed  has  continue 
to  increase,  reaching  14i 
percent  of  the  total  in  1976. 

The  small  drop  in  total  filin; 
occurred  in  the  non-busine; 
bankruptcies.  In  1976,  th< 
dropped  from  the  all-time  hiti 
of  224,354  cases  filed  in  19:i 
to  211,348 — a  decrease  of  5i 
percent. 

The  Third  Circuit,  as  in  tl.i 
previous  year,  experienced  tf; 
greatest  percentage  of  busine; 
bankruptcies  in  the  nation 
24.3  percent.  With  tvi 
exceptions,  there  was  < 
decrease  in  all  types 
bankruptcy  cases  filed  i 
statistical  1976. 

Those  exceptions  wen 
Chapter  9,  under  which  tv: 
cases  were  filed  compared  wi 
none  in  1975,  and  Chapt 
Twelve  under  which  525  cas< 
were  filed  compared  to  280 

1975.  While  filings  in  Chapt 
Twelve     cases     increased    ,i 

1976,  the  dismissal  ar 
adjudication  rate  in  Chapt 
Twelve  cases  was  also  high  : 
1976.  Of  the  218  Chapt 
Twelve  cases  concluded,  205 
94  percent  were  either  r 
dismissal  or  adjudication. 

While  there  was  sorr 
decrease  in  straight  bankrupt! 
cases  and  in  Chapter  Eleve 
cases,  the  filings  in  boi 
categories  were  the  secor 
highest  in  history.  The  mo 
significant  drop  in  filings,  a 
18.5  percent  reductior 
occurred  in  Chapter  Thirteei 
However,  the  total  filings  und< 
Chapter  Thirteen,  33,579,  als 
is  the  second  highest  in  histoi 
under  that  Chapter. 

A  total  of  237,793  cases  we 
closed  in  1976.  This  is  45,00 


tore  cases  than  the  number 
osed  in  1975  and  the  largest 
umber  of  cases  ever  closed  in  a 
jar. 

However,  despite  the  record 
jmber  of  cases  closed  in  1  976, 
ith  the  continued  high  volume 
filings  in  1976  the  pending 
iseload  continued  to  increase 


to  a  record  271,039. 

At  the  close  of  1976,  there 
were  200  full-time  and  29  part- 
time  referee  positions  or  a  total 
of  229  positions  authorized. 
There  were  1,402  clerical 
positions  authorized  at  the  close 
of  1976. 


Statistical 

Non- 

Year 

Business   ' 

Vo  of  Total 

Business 

%  of  Total 

Total 

1967 

191,729 

92.0 

16,600 

8.0 

208,329 

1970 

178,202 

91.7 

16,197 

8.3 

194,399 

1973 

155,707 

89.9 

17,490 

10.1 

173,197 

1975 

224,354 

88.2 

30,130 

11.8 

254,484 

1976 

211,348 

85.7 

35,201 

14.3 

246,549 

PROBATION  OFFICER 

EXCELLENCE  AWARD 

MOW  INSTALLED  AT  FJC 

^t  a  special  commemorative 
remony  at  the  Federal 
dicial  Center  recently,  a 
)lica  of  the  Richard  F.  Doyle 
vard  which  honors  an 
[standing  federal  probation 
icer  each  year  was  mounted 
a  prominent  location  in  the 
nter. 

"he  Doyle  Award  has  been 
isented  each  year  since  1 974 
a  federal  probation  officer  in 
ognition  for  outstanding 
ntributions  toward  the 
jrovement  of  the  Federal 
•bation  System, 
he  award  has  three 
poses:  To  enhance  public 
nion  of  federal  probation 
cers;  to  recognize  federal 
bation  officers  who  have 
de  outstanding  contributions 
he  system;  and,  to  recognize 
•fessional  developments 
ablishing  new  techniques 
/ard  the  improvement  of  the 
leral  Probation  System, 
he  award  is  named  for 
hard  F.  Doyle,  retired  chief 
bation  officer  from  the 
;tern  District  of  Michigan  and 
first  president  of  the  Federal 
bation  Officers  Association. 
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Appointments 

Ellen    B.    Burns,    U.S.    District 

Judge,  D.Conn.,  May  20 
Almeric     L.     Christian,     Chief 

Judge,   District  Court  of  the 

Virgin  Islands,  May  1. 
Gustave  Diamond,  U.S.  District 

Judge,  W.D.Pa.,  May  24 
Daniel     M.     Friedman,     Chief 

Judge,  U.S.  Court  of  Claims, 

May  24 
Paul  A.  Simmons,  U.S.  District 

Judge,  W.D.Pa.,  May  3 
Robert  W.  Sweet,  U.S.  District 

Judge,  S.D.N.Y.,  May  18 
Donald  E.  Ziegler,  U.S.  District 

Judge,  W.D.Pa.,  May  22 

Elevations 

George  H.  Barlow,  Chief  Judge, 

U.S.    District    Court,    D.N.J., 

May  15 
Howard  C.  Bratton,  Chief  Judge, 

U.S.    District   Court,    D.N.M., 

April  6 

Nominations 

Santiago  E.  Campos,  U.S.  Dis- 
trict Judge,  D.N.M.,  June  2 

Shane  Devine,  U.S.  District 
Judge,  D.N.H.,  May  17 

Mary  Johnson  Lowe,  U.S.  Dis- 
trict Judge,  S.D.N.Y.,  May  10 

Louis  H.  Pollak,  U.S.  District 
Judge,  E.D.Pa.,  June  7 

(See  PERSONNEL,  P.  8) 


Publications  are  primarily  listed 
for  the  reader's  information. 
Those  in  bold  face  are  available 
from  FJC  Information  Service. 

•  The  Care  and  Feeding  of 
Trial  Judges.  Donald  T.  Barbeau. 
4  #1  Brief/Case  35-42  (Spring 
1978). 

•  The  Code  of  Judicial 
Conduct — the  First  Five  Years  in 
the  Courts.  E.  Wayne  Thode. 
1977  Utah  L  Rev.  395-422. 

•  The  Context  of  Public 
Bureaucracies:  an  Organiza- 
tional Analysis  of  Federal 
District  Courts.  Wolf  V. 
Heydebrand.  11  Law  &  Society 
Rev.  759-821  (Summer  1977). 

•  The  Effect  of  Peremptory 
Challenges  oh  Jury  and  Verdict: 
an  Experiment  in  a  Federal 
District  Court.  Hans  Zeisel  & 
Shari  Seidman  Diamond.  30 
Stan.  L  Rev.  491-531  (Feb. 
1978). 

•  The  Litigants  Search  for 
Able  Advocates:  the  American 
and  British  Systems.  Irving  R. 
Kaufman.  Address  before  the 
Fifteenth  Annual  Meeting  of 
the  Virginia  Bar  Association, 
January  13,  1978. 

•  Settling  the  Blockbuster 
Case.  Otto  R.  Skopil,  Jr. 
[Unpublished,  1978]. 

•  Patterns  and  Strategies  of 
Court  Administration  in  Canada 
and  the  United  States.  Carl 
Baar.  20  Administration 
Publique  du  Canada  242-274 
(1977). 

•  Powers,  Duties  and 
Operations  of  State  Attorneys 
General.  National  Association 
of  Attorneys  General.  1977. 

•  Standards  Relating  to 
Judicial  Discipline  and 
Disability  Retirement;  American 
Bar  Association.  1978. 

•  Unreported  Decisions  in  the 
U.S.  Courts  of  Appeals.  63 
Cornell  L.  Rev.  128-148  (Nov. 
1977). 
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calendar 

June  26-27  Court  Manage- 
ment Workshop  for  Probation 
Officers,  Little  Washington, 
NC 

June  27-30  Video  Production 
Workshop,  Philadelphia,  PA 

June  27-30  Crisis  Intervention 
Seminar  for  Probation 
Officers,  Minneapolis,  MN 

June  28-29  Workshop  for  Dis- 
trict Judges  (3rd  Circuit), 
Cherry  Hill,  NJ 

June  28-July  1  Fourth  Circuit 
Conference,  White  Sulphur 
Springs,  WV 

July  (date  open)  Seminar  for 
Assistant  Federal  Defenders, 
Baltimore,  MD 

July  6  Judicial  Conference 
Bankruptcy  Committee,  New 
York,  NY 

July  6-7  Judicial  Conference 
Advisory  Committee  on  Civil 
Rules,  Washington,  DC 

July  6-7  Judicial  Conference 
Advisory  Committee  on 
Criminal  Rules,  Washington, 
DC 

July  8-9  Training  for  Judges' 
Secretaries,  San  Francisco, 
CA 

July  10-11  Judicial  Conference 
Subcommittee  on  Supporting 
Personnel.  Houston,  TX 

July  10-12  Workshop  for  Inter- 
preters, Phoenix,  AZ 


July  10-12  Management  Train- 
ing  for   Supervisors,   Sacra- 
mento, CA 
July    13-14  In-Court   Manage- 
ment Training  Seminar,  Bur- 
lington, VT 
July  17-18  Judicial  Conference 
Standing  Committee  on  Rules 
of    Practice    and    Procedure, 
Washington,  DC 
July    18-21    Orientation    Sem- 
inar   for    Part-Time    Magis- 
trates, Denver,  CO 
July  19-22  Tenth  Circuit  Con- 
ference,    Colorado    Springs, 
CO 
July  24-25  Judicial  Conference 
Jury  Committee,  Hanover,  NH 
July  24-25  Workshop  for  Per- 
sonnel Clerks,  San  Francisco, 
CA 
July  24-28  Advanced  Seminar 
for  Pretrial  Services  Officers, 
Cincinnati,  OH 
July  25-26  Management  Train- 
ing forSupervisors,  Columbia, 
SC 
July  25-27  Judicial  Conference 
Review   Committee,    Denver, 
CO 
July  26-27  Judicial  Conference 
Advisory  Committee  on  Judi- 
cial Activities,  Denver,  CO 
July      27  Time      Management 

Seminar,  Columbia,  SC 
July      28  Time      Management 

Seminar,  Charleston,  SC 
July     28  Judicial     Conference 
Joint  Committee  on  Code  of 
Judicial  Conduct,  Denver,  CO 


NEW  FJC  PUBLICATION 
AVAILABLE 
Observation  and  Study: 
Critique  and  Recommenda- 
tions on  Federal  Procedures.1 
A  Study  pertaining  to  the  use 
of  professional  evaluation  to 
support  sentencing  decisions 
under  18  USC  §4205(c)  and 
5010(e).  FJC  R-77-13. 


(PERSONNEL,  from  P.7) 

Confirmations 

Robert  F.  Collins,  U.S.  Distr 

Judge,  E.D.La.,  May  17 
Cristobal    C.    Duenas,    Judc 

District  Court  of  Guam,  Mi 

17 
Adrian  G.  Duplantier,  U.S.  Di 

trict  Judge,  E.D.La.,  May  2< 
Harold  H.  Greene,  U.S.  Distr: 

Judge,  D.  of  Col.,  May  17 
Alfred  Laureta,  Judge,  Distr: 

Court     of     the     Northe' 

Mariana  Islands,  May  17 
Leonard  B.  Sand,  U.S.  Distr 

Judge,  S.D.N.Y.,  May  17 
Jack    E.    Tanner,    U.S.    Distr 

Judge,    E.&W.D.Wash.,    IVT 

17       ,  ' 

Withdrawal 

Len  J.  Paletta,  U.S.  Distr 
Judge,  W.D.Pa.,  May  25 

Deaths 

Robert  P.  Anderson,  U.S.  Sen 
Circuit  Judge,  2nd  Cir.,  Ma< 

John  C.  Bowen,  U.S.  Senior  D 
trict  Judge,  W.D.Wash.,  A\ 
27 
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\NTITRUST  COMMISSION 
UNDERWAY 

The  National  Commission  for 
le  Review  of  Antitrust  Law  and 
rocedures  has  held  its 
ganizational  meeting  and  will 
j  conducting  public  hearings 
irough  the  end  of  July. 
The  Commission,  created  by 
<ecutive  Order  12022,  will 
udy  and  make  recommenda- 
3ns  in  two  main  areas.  In  the 
rst,  the  Commission  will 
insider  revisions  in  procedura 
id  substantive  rules  of  law  to 
cpedite  and  improve  complex 
ititrust  litigation.  In  the  second 
ea,  it  will  examine  current 
stifications  for  the  retention  of 
e  various  exemptions  and 
lmunities  from  the  antitrust 
ws. 

The  Executive  Order  estab- 
;hing  the  Commission  set  a 
x-month  period  for  the 
)mmission  to  undertake  these 
udies  and  make  final 
commendations. 

(See  ANTITRUST  p.  3) 


SEMINAR  FOR  NEWLY 

APPOINTED 

DISTRICT  JUDGES 

The  Federal  Judicial 
Center  has  announced  the 
dates  for  the  next  seminar 
for  newly  appointed  United 
States  District  Judges. 

The  seminar  will  open 
with  the  usual  open  house 
at  the  Dolley  Madison 
House  Sunday  evening, 
November  12,  and  will 
conclude  on  Saturday, 
November  18. 
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Judges  Frederick  B.  Lacey  (D.N.J.),  left.  Alvin  B.  Rubin,  (CA-5),  center,  and  Charles  B 
Renfrew,  (N.D.  CA.)  confer  at  the  Dolley  Madison  House  prior  to  testifying  before  the 
Antitrust  Commission  this  month. 


DISPUTE     OVER     SPLITTING     FIFTH     CIRCUIT     DELAYS 

JUDGESHIP  BILL 


The  Omnibus  Judgeship  Bill 
which  would  create  over  150 
new  judgeships  at  both  the 
district  and  circuit  levels  has 
been  delayed  by  controversy 
over  the  question  of  whether  the 
Fifth  Circuit  should  be  split. 

There  is  no  longer  any  dispute 
over  the  number  of  judgeships, 
1 1 7  for  the  district  courts  and  35 
for  the  courts  of  appeals,  or  the 
"merit  selection"  proposal  in 
the  bill.  However,  in  the  joint 
conference  committee,  mem- 
bers of  the  House  and  Senate 
have  been  unable  to  reach 
agreement  on  the  question  of 
creating  a  new  circuit  out  of  the 
present  Fifth  Circuit  by  splitting 
off  Louisiana  and  Texas. 

Senator  James  O.  Eastland  of 
Mississippi,  retiring  chairman  of 
the  Senate  Judiciary  Commit- 


tee, has  taken  the  position  that 
the  Fifth  Circuit  should  be  split, 
a  proposal  which  most  of  the 
House  conferees  oppose. 

Some  civil  rights  groups 
have  opposed  splitting  the  Fifth 
along  the  lines  advocated  by 
Senator  Eastland  on  the  ground 
that  it  would  make  the 
remaining  states  in  the  Fifth 
Circuit  a  forum  in  which,  they 
contend,  civil  rights  cases  will 
not  be  heard  fairly. 

In  addition,  some  conferees 
believe  that  a  single  circuit 
consisting  of  just  Texas  and 
Louisiana  would  be  too  easily 
influenced  by  petroleum 
industry  interests  which  are 
located  in  those  states. 

Representative     Peter    W. 

Rodino,   Jr.,    Chairman   of  the 

(See  DISPUTE  p.  4) 
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The  Administrative  Office  of 
U.S.  Courts  has  just  released 
federal  court  workload  statistics 
for  the  period  April,  1977 — 
March,  1 978  which  reveals  that 
for  the  nine  month  period  ended 
March  31  of  thisyear,  civil  cases 
were  up  slightly  in  the  district 
courts  while  pending  bank- 
ruptcy cases  dropped  slightly. 

Summary  of  Activity 

During  the  twelve  month 
period  ended  March  31,  new 
filings  in  the  courts  of  appeals 
totaled  18,591,  a  drop  of  3.3 
percent  from  the  19,  233  cases 
filed  during  the  comparable 
period  last  year.  Terminations  of 
appeals  increased  by  2.7 
percent  from  the  17,406  last 
year  to  17,880  this  year,  but 
with  the  level  of  dispositions  still 
below  that  of  filings  by  over  700 
cases,  the  pending  caseload 
rose  4.6  percent  from  15,482 
last  year  to  16,193  as  of  March 
31. 

Nearly  all  circuits  reported 
declines  in  appeals  docketed 
with  only  the  Fourth  and  the 
Ninth  Circuits  countering  the 
trend,  each  increasing  by  8.1 
percent.  The  Eighth  Circuit 
dropped  by  nearly  16  percent 
from  1,165  cases,  while  the 
Second  Circuit's  filings  fell  by 
359  cases  to  1,795. 

Cases  Under  Submission 
in  the  Courts  of  Appeals 

Circuit  judges  reported  438 
cases  held  under  submission 
which  have  been  heard  or 
submitted  more  than  three 
months  before  March  31  .This  is 
an  18.7  percent  increase  over 
the  369  cases  reported  on 
March  31 ,  1 977.  A  total  of  308 
cases  had  been  submitted  more 
than  three  but  less  than  six 
months,  49  for  more  than  six  but 
less  than  nine  months,  36  for 
more  than  nine  months  but  less 
than  one  year  and  45  cases  for 
more  than  one  year. 

The  Third  Circuit  Court  of 
Appeals,    the    Court   of   Claims 


and  the  Temporary  Emergency 
Court  of  Appeals  reported  no 
cases  under  submission  over90 
days  as  of  March  31 .  The  CCPA 
reported  two  cases  which  had 
been  awaiting  an  opinion  more 
than  three  but  less  than  six 
months. 

District  Courts 

The  incoming  civil  caseload  in 
the  district  courts  rose  by  5.5 
percent  during  the  twelve 
month  period  ending  March  31 
as  136,258  civil  actions  were 
filed.  The  courts  were  able  to 
terminate  122,224  cases,  an 
increase  of  6.2  percent  over  the 
115,066  cases  terminated  a 
year  ago.  Total  case  dispositions 
did  not  exceed  filings,  resulting 
in  an  increase  of  14,034  in  the 
pending  caseload.  This  was  a 
new  record  level  of  cases 
pending,  a  jump  of  9.3  percent 
for  the  twelve  month  period. 

Of  the  94  district  courts,  there 
were  66  which  showed 
increases  in  filings  while  28 
recorded  declines.  The  changes 
ranged  from  an  increase  of  91 .5 
percent  in  the  Southern  District 
of  Florida  to  a  decrease  of  61.8 
percent  in  the  Virgin  Islands. 
The  change  in  the  Florida  court 
stemmed  primarily  from  a  major 
rise  in  land  condemnation  cases 
while  the  drop  in  the  Virgin 
Islands  was  due  entirely  to  the 
transfer  of  jurisdiction  to  the 
newly  organized  Virgin  Islands 
court  system. 

The  6.2  percent  increase  in 
terminations  resulted  from  67 
courts  registering  gains  in  the 
number  of  terminations.  The 
largest  percentage  increase  in 
terminations  was  in  the  Eastern 
District  of  North  Carolina — up  by 
90.5  percent — and  Rhode  Island 
which  was  up  by  90.2  percent. 

Pending  cases  in  the  94 
district  courts  kept  climbing, 
reaching  a  total  of  1  64,660  as  of 
March  31 .  A  total  of  73  district 
courts  showed  increases  in 
their  pending  caseload  while  21 


JUSTICE  INSTITUTE 
PROPOSED 

On  July  10,  President 
Jimmy  Carter  unveiled  the 
Administration's  proposal 
to  phase  out  the  Law 
Enforcement  Assistance 
Administration  and  estab- 
lish a  National  Institute  of 
Justice. 

The  Institute  would  be 
within  the  Department  of 
Justice  and  contain  three 
primary  componants:  A 
civil  and  criminal  justice 
research  body,  a  bureau  of 
justice  statistics,  and  a 
grant-making  agency. 

The  Third  Branch  will 
provide  further  information 
concerning  the  proposed 
National  Institute  of  Justice 
in  a  future  issue. 


showed  a  decline.  The  5.E. 
percent  increase  in  civil  filing:- 
for  the  12  month  period  endinc 
March  31,  stemmed  mosth 
from  an  increaseof  49.1  percen 
in  real  property  actions  which, 
in  turn,  was  a  result  of  th<j 
increase  in  land  condemnatior 
cases  which  increased  1 39.1, 
percent  from  2,581  to  6,18', 
cases.  Of  the  total,  4,680  wen, 
filed  in  the  Southern  District  oi 
Florida. 

Criminal  Caseload 

During  the  twelve  montt 
period  ending  March  31,  1978 
criminal  filings  decreased  V 
37,380  cases  or  a  10  percen 
drop  compared  to  the  previou 
twelve  months.  Termination 
were  down  by  1  5.9  percent  fron 
44,351  last  year  to  37,298  thi 
year. 

Filings  exceeded  termination 
by  82  cases,  resulting  in  ; 
pending  caseload  of  17,23( 
cases  in  March  31,  1978, 
slight  increase  of  one-half  o 
one  percent  above  the  pendint 
caseload  of  a  year  ago. 
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SECOND  CIRCUIT 

HONORED 
FOR  EFFICIENCY 

A  special  session  of  the 
scond  Circuit  Court  of  Appeals 
as  held  June  26  to  mark  five 
jars  of  "cleaning  up  the 
jcklog"  of  the  Court. 
For  the  last  five  years,  the 
scond  Circuit  Court  of  Appeals 
js  disposed  of  more  appeals 
jch  year  than  the  number 
hich  were  filed. 
The  hour-long  ceremony 
atured  remarks  by  Attorney 
eneral  Griffin  B.  Bell  who  also 
ad  a  congratulatory  letterfrom 
esident  Carter  paying  tribute 
the  efficiency  of  the  Court. 
In  the  year  ended  June  30, 
>me  1,850  cases  were 
sposed  of  which  is  fifty  more 
an  will  have  been  filed. 
The  Attorney  General  praised 
e  Court  for  its  "extraordinary 
complishments"  and  The 
lief  Justice  sent  the  Court  a 
tter  in  which  he  said  it  has 
complished  "near  miracles." 
Chief  Judge  Irving  R. 
mfman  said  that  the  Court  has 
<en  steps  "to  stay  afloat"  and 
inted  out  that  "in  cases  with 
tie  jurisprudential  value,  our 
urt  has  employed  the  English 
actice  of  deciding  appeals 
ally  from  the  bench,  with  a 
rly  comprehensive  statement 

[the]     reasons    for    our 
cisions." 

\ITITRUST  from  p.  1) 

fhe  following  major  problems 

ve    been    identified    by    the 

mmission  staff: 

Inherent  complexity  of  facts 

Lack    of    adequate    judicial 
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Attorney  General  Griffin  B.  Bell,  left,  with  Chief  Judge  Irving  R.  Kaufman  at  session 
commending  Second  Circuit  Court  of  Appeals. 


management  and  control 

•  Incentives  to  delay 

•  Lack     of    specificity    in 
pleadings  and  contentions 

•  Breadth      and      burden     of 
discovery 

•  Dilatory     behavior    and 
harassing  tactics 

•  Inefficient     evidentiary 
practices 

•  Problems    of    structural 
remedies 

•  Unclarity    of    attempt    to 
monopolize  standards 

To  resolve  these  problems,  a 
number  of  proposals  are  being 
considered: 

•  Imposition  of  time  limits 

•  Increased    sanctions    for 
dilatory  tactics 

•  Financial    disincentives    for 
delay 

•  Panel     of    judges     with 
expertise  in  antitrust  law 

•  Greater    issue    definition 
earlier  in  pretrial 

•  Narrower  scope  of  discovery 

•  Greater    use    of    previously 
discovered  material 

•  Increased    use    of    masters 
and  magistrates 

•  Increased  use  of  time-saving 
evidentiary  practices 

•  Improved     methods    for 
effecting  structural  relief 

•  Clarify  standard  for  attempt 
to  monopolize 

Persons  desiring  further 
information  about  the  work  of 
the  Commission  are  invited  to 
contact  Timothy  G.  Smith,  Staff 
Director,  Department  of  Justice, 
Washington,  D.C.  20530. 


THIRD  CIRCUIT  ADOPTS 

TWELVE  MONTH 

SCHEDULE 

Chief  Judge  Collins  J.  Seitz 
announced  recently  that  the 
Third  Circuit  Court  of  Appeals 
began  a  twelve-month 
schedule,  beginning  this  month. 

He  said,  "The  judges  of  the 
Court  have  unanimously 
adopted  the  twelve  month 
schedule — a  significant  break 
from  tradition— as  part  of  the 
Court's  long  standing  and 
continuing  policy  of  promptly 
deciding  its  heavy  volume  of 
cases — a  policy  of  maintaining  a 
state  of  currency.  The  Court  has 
been  able  to  maintain  a  state  of 
currency  despite  a  growing 
caseload  since  1973." 

Before  the  twelve-month 
schedule  was  adopted  it  was 
reviewed  and  approved  by  the 
Lawyers  Advisory  Committee  of 
the  Third  Circuit. 

Under  the  new  schedule,  the 
Court  will,  for  the  first  time,  be 
sitting  regularly  in  July  and 
August  to  hear  appeals  on  the 
merits  and  motions.  In  the  past, 
only  "motions  panels"  were 
convened  in  these  months. 

The  new  schedule  will  provide 
more  flexibility  for  the  court  in 
scheduling  sessions  and 
calendaring  cases  to  better  cope 
with  surges  in  the  work  load. 
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ARBITRATION  PLAN 
DISCUSSED 

A  conference  focusing  upon 
arbitration  under  local  district 
rule  was  held  in  recent  weeks. 
The  all-day  meeting  was  held 
under  the  sponsorship  of  the 
Office  of  Improvements  in  the 
Administration  of  Justice  at  the 
Department  of  Justice  and 
chaired  by  Assistant  Attorney 
General  Daniel  J.  Meador. 
Among  those  in  attendance 
were  Chief  Judge  T.  Emmet 
Clarie  (D.  Conn.),  Chief  Judge 
Joseph  S.  Lord,  III  (E.D.  Pa.), 
Chief  Judge  Robert  F.  Peckham 
(N.D.  Calif.),  and  Judge  William 
W.  Schwarzer  (N.D.  Calif.). 
Others  included  personnel  from 
the  Department  of  Justice,  the 
Administrative  Office  of  the  U.S. 
Courts,  Federal  Judicial  Center, 
and  Congressional  staff. 

At  an  informal  luncheon 
between  working  sessions,  the 
use  of  arbitration  was  praised  by 
Chief  Justice  Warren  E.  Burger, 
Attorney  General  Griffin  Bell, 
and  Senator  Dennis  DeConcini 
(D.  N.M.),  Chairman  of  the 
Senate  Subcommittee  on 
Improvements  in  Judicial 
Machinery. 

The  working  sessions  were 
intended  to  discuss  among  the 
parties  the  different  approaches 
towards  arbitration  taken  in  the 
three  districts  mentioned  above, 
as  well  as  the  Voluntary 
Masters  Pilot  Program  of  the 
Southern  District  of  New  York 
introduced  by  Chief  Judge  David 
N.  Edelstein.  The  meeting  was 
also  helpful  in  providing 
feedback  relative  to  the  Justice 
Department  draft  bill,  which 
calls  for  a  t  h  ree-yea  r 
experiment  in  the  use  of 
arbitration  in  a  minimum  of  five 
to  eight  districts  and  any  other 
interested  districts. 

Among  the  subjects  dis- 
cussed were  the  type  of  cases 
selected  for  arbitration,  who 
classifies  those  cases,  the 
selection  and  possible 
compensation  of  arbitrators, 
and  discussion  of  thecriteria  the 


INSTITUTE  FOR 

COURT  MANAGEMENT 

GRADUATES  TENTH  CLASS 

The  Supreme  Court  of  the 
United  States  was  the  scene  for 
the  Institute  for  Court 
Management's  tenth  gradua- 
tion ceremonies  last  May. 
Thirty-two  certificates  were 
presented  after  the  group  had 
heard  talks  from  both  The  Chief 
Justice  and  FJC  Director  A.  Leo 
Levin. 

The  Institute,  started  in  1969, 
reported  in  its  1977  annual 
report  that,  since  1970,  277 
individuals  representing  41 
states,  the  District  of  Columbia, 
the  Navajo  Nation,  Canada  and 
the  Philippines  have  completed 
their  Court  Executive  Develop- 
ment Program,  thereby  earning 
certification  as  Fellows  of  the 
Institute  for  Court  Management. 

Today  approximately  50%  of 
those  certified  now  serve  as  the 
administrators  or  on  the 
administrative  staffs  of  general, 
limited  and  special  jurisdiction 
trial  courts. 

(DISPUTES  from  p.  1) 

House  Judiciary  Committee, 
believes  that  the  judgeship  bill 
should  not  be  used  as  a  vehicle 
for  splitting  the  Fifth  Circuit  and 
that  such  complicated  action 
should  be  considered  in 
separate  legislation. 

Some  believe  that  final  action 
on  the  judgeships  bill  will  come 
just  before  the  Congress 
adjourns.  The  bill  may  then  be 
hastily  passed  in  the  final  days 
of  the  current  Session  when  the 
conferees  will  be  anxious  to 
leave  before  the  congressional 
elections. 

Federal  Judicial  Center  will  use 
to  evaluate  the  program 
including  the  effect  of 
arbitration  on  the  number  of 
filings;  on  the  number  of  trials; 
judge  magistrate  and  clerical 
time  saved;  savings  in 
disposition  time;  and  savings  to 
litigants  in  the  cost  of  litigation. 
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Publications  are  primarily  listci 
for  the  reader's  informatio. 
Those  in  bold  face  are  availab 
from  FJC  Information  Service 
The  Expansion  of  Federl 
Jurisdiction  and  the  Crisis  in  th 
Courts.  Harry  Phillips.  31  Van. 
L  Rev.  17-26  (Jan.  1978). 

Crisis  in  the  Courts:  Proposa: 
for  Change.  Griffin  B.  Bell.  3 
Vand.  L  Rev.  1-15  (Jan.  1976. 

Determinate  Sentencing 
Reform  or  Regressior1 
Proceedings  of  the  Specil 
Conference  on  Determinai 
Sentencing,  June  2-3,  197, 
Boalt  School  of  Law,  Universi' 
of  California,  Berkeley.  LEA, 
March  1978. 

Managing  Information  in  tri 
Big  Case:  Time  for  a  Cooperativ 
Experiment.  Arthur  R.  Miller./ 
Litigation  8-11  +  (Spring  197* 

A  Matter  of  Color.  A.  Leo 
Higginbotham.  Oxford  Unive: 
sity  Press,  1978. 

The  Scientist  in  the  Cour 
room:  A  Heady  Experience  wii 
Many  Dangers.  Euger* 
Garfield.  10  Current  Contents1 
10  (June  12,  1978). 

Symposium:     Computers 
Law  and  Society.  1 977  Wash 
L.Q.  372-540. 

In  Praise  of  Local  Rule 
Steven  Flanders.  62  Judicatu 
28-36  (June-July  1978). 

Report  on  Judicial  Busine? 
of  the  United  States  Courts 
the    Sixth    Circuit,    Nashvill 
Tenn.  May  11,  1978. 

Towards    a    New    Mode 
Conflict     Resolution     in     Ch 
Matters.  Lewis  D.  Solomon 
Williams  S.  Richards.  27  DePa 
L  Rev.  1-22  (Fall  19-7). 

Trial  Advocacy  Competenc 
the  Judicial  Perspective 
Dorothy  Linder  Maddi.  197 
ABF  Res.  J.  105-151. 


Status  Report 


MAGISTRATES  BILL  CLEARS  HOUSE  COMMITTEE 


The  House  Committee  on  the 
jdiciary  voted  on  June  6th  to 
•port  favorably  S.  1613,  The 
lagistrate  Act  of  1978.  The 
)te  on  the  bill  to  clarify  and 
cpand  the  jurisdiction  of  United 
tates  magistrates  was  23-7.  A 
irmal  report  on  the  legislation 
as  not  been  filed. 
The  bill  would  expand  the 
risdiction  of  magistrates  in 
iminal  cases  by  empowering 
iem  to  try  any  misdemeanor 
ise.  Under  present  law,  a 
agistrate  may  try  only  those 
isdemeanors  which  involve  a 
>ssible  fine  of  $1,000  or  less, 
civil  litigation,  the  bill  would 
ovide  explicit  authority  for  a 
agistrate  to  try  any  case,  with 
without  a  jury,  upon  the 
»nsent  of  the  parties.  Finally, 
e  bill  would  provide  for  stricter 
ocedures  for  the  selection  of 
agistrates. 

The  version  of  the  bill 
jproved  by  the  House 
)mmittee  differs  from  that 
issed  by  the  Senate  on  July 
!,  1977  in  several  particulars, 
though  the  basic  jurisdictional 
ants  are  similar.  In  criminal 
ses,  the  Senate  bill  would 
ithorize  a  magistrate  to  try  any 
itty  offense  case  without  the 
firmative,  written  consent  of 
e  defendant.  The  Senate  bill 
Duld  also  expressly  permit  a 
venile  accused  of  a  petty 
fense  to  be  issued  a  violation 
)tice  and  would  afford  the 
venile  an  opportunity  to  post 
id  forfeit  collateral  on  the 
large,  without  invoking  the 
ocedures  of  the  Juvenile 
Jlinquency  Act.  Both  of  these 
ovisions  have  been  deleted  in 
e  version  approved  by  the 
)use  Committee. 
The  House  Committee 
eluded  in  the  bill  twoadminis- 
ative  provisions  not  found  in 
e  Senate  version.  Under  the 
3use  proposal,  the  Director  of 
e  Administrative  Office  of  the 
lited  States  Courts  would  be 


required  to  submit  a  report  every 
two  years  to  the  Congress.  The 
report  would  contain  detailed 
statistical  information  concern- 
ing the  number  of  civil  cases 
referred  to  magistrates  under 
the  new  law  and  the 
prosecution  of  appeals  in  such 
cases.  The  Director  would  also 
be  required  to  include  in  the 
report  information  as  to  the 
professional  qualifications  and 
backgrounds  of  individuals 
appointed  to  serve  as  United 
States  magistrates.  The  second 
provision  added  by  the  House 
Committee  would  expressly 
authorize  the  attendance  of  a 
court  reporter  at  any  civil  trial 
conducted  by  a  magistrate 
unless  the  parties,  with  the 
approval  of  the  magistrate  or  a 
judge,  agree  that  the  attendance 
of  a  court  reporter  would  not  be 
necessary. 

In  addition,  the  House 
Committee  has  tightened  the 
bill's  provisions  for  selecting 
magistrates.  The  Senate  version 
would  require  the  Judicial 
Conference  to  promulgate 
qualification  standards  and 
selection  procedures  for 
magistrates.  The  House  bill 
would  require  selection  of 
magistrates  through  Merit 
Selection  Panels,  appointed  by 
the  district  courts,  which  would 
be  similar  to  panels  now 
assisting  in  the  selection  of 
some  district  and  all  circuit 
judges. 

When  a  formal  report  is  filed 
by  the  House  Judiciary 
Committee,  the  bill  will  be 
referred  to  the  Rules  Committee 
of  the  House.  Thereafter,  it  will 
be  brought  before  the  full  House 
for  consideration.  If  the  bill 
passes  the  House,  differences 
between  the  House  and  Senate 
versions  would  still  have  to  be 
resolved  before  final  enactment 
of  the  expanded  and  clarified 
jurisdiction  of  magistrates. 


Chief  Judge  Oliver  Seth 


TENTH  CIRCUIT 

HOLDS  ANNUAL  MEETING 

IN  COLORADO 

Chief  Judge  Oliver  Seth 
opened  the  Tenth  Circuit  annual 
Judicial  Conference  this  month 
at  Colorado  Springs. 

Speakers  at  the  meeting 
included  representatives  of 
business,  medicine  and  other 
circuits.  Justice  Byron  R.  White, 
Circuit  Justice  and  a  native 
Coloradan,  discussed  recent 
Supreme  Court  decisions. 
Judge  Shirley  M.  Hufstedler  of 
the  Ninth  had  as  her  subject, 
"Some  of  My  Best  Friends  Are 
Lawyers."  She  discussed 
criticism  of  the  bar  generally, 
and  specifically  the  competency 
of  lawyers  to  adequately 
represent  their  clients — a  timely 
subject  these  days. 

Judge  Elmo  B.  Hunter  (W.D. 
Mo.),  Chairman  of  the  Court 
Administration  Committee, 
talked  about  recent  proposals  in 
the  law  of  diversity  jurisdiction. 

Representing  the  Administra- 
tive Office  were  Edward  V. 
Garabedian  and  James  E. 
Macklin,  Jr.  and  Director  A.  Leo 
Levin  represented  the  Federal 
Judicial  Center. 
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FRIEDMAN  TAKES  OATH 

AS  CHIEF  JUDGE 
U.S.  COURT  OF  CLAIMS 

Daniel  M.  Friedman  became 
the  Eleventh  Chief  Judge  of  the 
United  States  Court  of  Claims 
May  24,  1978.  Chief  Justice 
Burger  presided  over  the 
ceremony  at  the  Court  of  Claims 
in  Washington,  D.C.  Chief 
Judge  Friedman  succeedes 
Chief  Judge  Wilson  Cowen  who 
retired  March  1,  1977. 

The  Court  of  Claims  was 
established  in  1 855  to  provide  a 
forum  in  which  individual 
citizens  and  corporations  could 
sue  the  Federal  Government  for 
money  damages.  The  Court  has 
jurisdiction  over  a  wide  variety 
of  claims  where  Congress  has 
waived  sovereign  immunity. 

Because  the  Federal  Govern- 
ment is  the  Nation's  largest 
contractor,  purchaser  and 
employer,  the  Court  has  a  heavy 
volume  of  cases  often  involving 
complicated  technical  issues 
and  large  amounts  of  money. 

The  Court's  final  judgments 
are  subject  to  review  only  by  the 
Supreme  Court  on  writ  of 
certiorari. 

Judge  Friedman  was  born  in 
New  York  City  in  1916.  He 
graduated  from  Columbia  Law 
School  in  1940.  In  1962  Judge 
Friedman  was  appointed 
Second  Assistant  to  the 
Solicitor  General,  and  in  1968 
First  Assistant.  He  has  argued 
more  than  75  cases  before  the 
Supreme  Court  including 
Buckley  v.  Va/eo  concerning  the 
constitutionality  of  the  Federal 
Election  Campaign  Act  of  1  971 , 
and  Butz  v.  Economou  decided 
June  29,  1978,  in  which  the 
Court  examined  whether 
executive  officials  of  the  Federal 
Government  have  absolute  or 
qualified  immunity  in  civil  suits 
for  damages againstthem  based 
upon  actions  taken  as  part  of 
their  official  duties.  He  worked 
on  and  was  responsible  for 
briefs  in  hundreds  of  cases. 

Judge  Friedman  received  the 
Attorney  General's  Exceptional 


Chief  Judge  Daniel  M    Friedman 

More  on  Advocacy 


ABA      POLL     SHOWS     60% 

FAVOR  CERTIFICATION 

REQUIREMENT 

Chief  Justice  Burger's  speech 
on  lawyer  competency  last 
February  sparked  a  number  of 
developments—articles,  panel 
discussions,  speeches  and 
surveys.  The  Chief  Justice  has 
estimated  that  between  one- 
third  and  one-half  of  the  lawyers 
in  this  country  are  underquali- 
fied  to  represent  their  clients  in 
the  courts. 

The  most  recent  survey  was 
done  by  a  New  York  public 
opinion  research  firm  at  the 
instigation  of  the  American  Bar 
Association  Journal.  The  results 
of  the  survey  are  reported  in  the 
June  issue. 

The  survey  shows  there  is  a 
"high  degree  of  acceptance"  for 
the  Chief  Justice's  assertion 
and  was,  the  Journal  article 
states,  "surprising  in  view  of  the 
fuss  raised  by  Burger's 
statements.  .  .  ." 

Five  hundred  and  ninety-nine 
lawyers  were  polled  through 
telephone  interviews.  When 
queried  as  to  whether  they 
would  agree  with  the  Chief 
Justice,  41%  said  yes;  51% 
replied  in  the  negative;  and  8% 
were  uncertain. 

The  breakdown  by  categories 
showed  that  the  majority  (51%) 
of    lawyers    interviewed,    with 

Service  Award  in  1  969;  the  Tom 
C.  Clark  Award  from  the  District 
of  Columbia  Chapter  of  the 
Federal  Bar  Association  in 
1976;  and  the  National  Civil 
Service  League  Career  Service 
Award  in  1  976. 


incomes  of  $50,000  or  more 
and  those  working  in  large  lav 
firms,  replied  in  the  affirmative 
Negative  replies  came  frorl 
lawyers  in  smaller  cities 
smaller  incomes,  and  frorj 
small-  to  middle-sized  lawfirm<;| 

The  percentages  on  thj 
affirmative  side  were  eve] 
higher  when  an  inquiry  wad 
made  as  to  whether  they  wouH 
favor  a  specialty  certification 
requirement  for  trial  advo<| 
cates — a  total  of  60%  (and  a  higt 
of  72%  for  litigation  when  thej 
were  queried  as  to  whether  thi»j 
certification  should  b 
specifically  required  for 
generalist,  a  business  lawyer  o 
a  litigation  lawyer). 

As  for  what  to  do  about 
again  there  were  differences 
The  majority  did  not  favc 
increased  judicial  authority  t 
deal  with  poor  advocacy.  Lav 
school  training  received  th 
broadest  general  approval  but 
ranked  behind  approval  for  a 
apprenticeship  training  perio 
"as  the  single  most  importar 
step  to  combat  poor  advq 
cacy.  .  .  ." 

Still  another  report,  publishe 
in  May  by  the  Education? 
Testing  Service,  reflects  that  th 
Chief  Justice's  estimate  may  b 
too  low.  They  questioned  1 ,60', 
alumni  of  six  law  schools,  a 
practicing  attorneys. 

Here  are  some  ot  the  result 
of  the  ETS  survey,  based  on  the, 
interviews: 

•  Sixty  percent  said  thei 
education  had  not  prepare" 
them  to  investigate  facts. 

•  Sixty-nine  percent  indicate 
they  had  not  learned  how  t 
counsel  clients. 

•  Seventy-seven 
they     left    their 
unprepared     to 
settlements. 

•  Of  the  47.4%  who  did  tri« 
and  litigation  work  19.6%  sai, 
they  received  no  law  schoc 
training  in  this  area,  and  10. 8C 
said  that  which  they  did  receiv 
was  of  no  use. 

As  for  the  cures,  the  ET 
survey  puts  the  blame  not  s 
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BOLIVIAN,  CANADIAN  PRISONER  TRANSFERS 

UNDERWAY 


'risoner  transfers  with 
ivia  and  Canada  are  now  in 
gress.  The  first  American 
.oners  were  transferred  back 
he  United  Statesfrom  Bolivia 
ate  July  and  the  transfer  of 
nsfer  of  Canadian  and 
erican  prisoners  is  set  for 
ly  September 

it  a  planning  meeting  held 
/  6th  in  Chicago,  representa- 
s  of  the  Administrative 
ice     Criminal     Justice     Act 

ch  at  the  door  of  the  law 
ool  but  more  with  the  state 
examiners.  They  would  opt 
a  national  program  which 
jld  call  for  certification  only 
?r  lawyers  had  shown 
mselves  to  be  competent  and 
wledgeable    in    substantive 

and  able  to  serve  as  an 
ocate.  And,  they  would  have 
specialized  certification 
idards  set  by  a  national 
snization  comprised  of  both 
e  and  federal  representa- 
s.  They  see  potential  for 
ger  should  all  50  states 
;tion  with  50  systems  and 
federal  courts  and  federal 
ncies  all  operate  with 
)rent  standards. 
)el  Seligman,  an  Assistant 
essor  of  Law  at  North- 
ern University,  writing  in 
Hartford  Courant  after  the 
report  was  released,  ended 
article  with:  "The  message 
le  ETS  survey  is  clear:  We 
;t  act  at  once  to  ensure  every 
irican  who  hires  a  lawyer 
s  someone  who  knows  what 
s  doing." 

a  press  release  from  the 
ireme  Court  July  17, 
menting  on  these  surveys. 
Chief  Justice  said  he  would 
neeting  in  August  with  the 
nbers  of  the  Judicial 
iference  Committee  to 
pose  Standards  for 
lission  to  Practice  in  the 
sral  Courts.  That  committee, 
red  by  Chief  Judge  Edward 


Division,  several  United  States 
Magistrates,  a  representative  of 
the  Bureau  of  Prisons  and 
prison  transfer  coordinator 
Michael  Abbell  who  is  Special 
Assistant  to  the  Assistant 
Attorney  General  of  the  Justice 
Department  Criminal  Division, 
discussed  the  transfer  of 
Canadian  and  American 
prisoners. 

Over  200  American  inmates 
are  in  Canadian  prisons  and 
about  95  Canadians  in 
American  prisons.  The  transfers 
between  Canada  and  the  United 
States  as  well  as  between 
Bolivia  and  this  country  will  be 
the  first  under  the  respective 
treaties.  They  follow  the 
continuing  transfer  of  prisoners 
between  the  United  States  and 
Mexico. 

The  treaties  between  each 
nation  require  each  nation  to 
agree  to  each  transfer  and  each 
prisoner  to  voluntarily  agree  to 
the  transfer.  A  transferred 
prisoner  may  contest  his 
conviction  only  in  the  country  in 
which  he  was  convicted. 

At  the  Chicago  meeting 
Magistrate  Ronald  J.  Blask(S.D. 
Tex.)  and  federal  defender 
Charles  Szekeley  (S.D.  Tex.) 
discussed  the  problems  which 
they  encountered  during  the 
initial  transfer  of  Mexican  and 
American  prisoners. 

Transfer  coordinator  Abbell 
said  preliminary  discussions 
have  been  held  with  Peru, 
Turkey,  West  Germany  and 
Panama  on  the  future  prisoner 
transfers.  The  transfer  of 
prisoners    between    United 

J.  Devitt  (D.  Minn.)  has  been 
studying  advocacy  in  the  federal 
courts  for  the  past  two  years.  At 
the  August  meeting  members  of 
this  committee  will  review 
drafts  of  proposals  for  a  new 
system  promoting  a  higher  level 
of  competence  in  federal  trial 
court  advocacy. 


Rule  23(b)(3) 

LEGISLATION  TO  BE 

INTRODUCED  ON 

CLASS  DAMAGE  ACTIONS 

The  Department  of  Justice 
has  been  developing  a  draft 
statute  proposing  changes 
governing  class  damage  actions 
presently  brought  under  Rule 
23(b)(3). 

At  its  meeting  last  March,  the 
Judicial  Conference  of  the 
United  States  reviewed  a  report 
and  recommendations  from  the 
Advisory  Committee  on  Civil 
Rules,  and  thereafter  approved 
in  principle  the  revision  of  Rule 
23(b)(3)  of  the  Federal  Rules  of 
Civil  Procedure  by  direct 
legislative  enactment,  rather 
than  through  rule-making 
authority.  However,  the  Judicial 
Conference  reserved  for  further 
consideration  "the  merits  of  any 
specific  statutory  proposals  and 
the  appropriateness  of  dealing 
with  specific  aspects  of  such 
proposals  through  the  rule- 
making authority." 

Specific  proposals  for 
changes  in  class  damage 
actions  are  currently  being 
reviewed  by  the  Office  of 
Management  and  Budget.  As 
soon  as  this  review  is 
completed,  which  should  occur 
by  the  end  of  July,  the 
Department  of  Justice  will  urge 
the  introduction  of  legislation 
based  on  its  recommendations. 
When  the  text  of  the  final  bill 
becomes  available,  a  detailed 
report  on  this  legislation  will  be 
printed  in  The  Third  Branch. 

States  and  Panama  is  required 
under  the  recently  ratified 
Panama  Canal  Treaties. 

Federal  defenders  Edward  F. 
Marek  (N.D.  Ohio)  and  Thomas 
White  (W.D.  Pa.),  and  assistant 
defenders  Bernard  Velasco  (D. 
Ariz.),  Thomas  Hillier  (W.D. 
Wash.),  Donald  N.  Krosin  (N.D. 
Ohio)  and  Richard  Walsh  (N.D. 
III.)  will  participate  in  various 
aspects  of  the  prisoner 
programs  with  Canada  and 
Bolivia. 
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Nominations 

Jose    A.    Gonzalez,    Jr.,    U.S. 
District  Judge,  S.D.  FL,  July  6 


Confirmations 

Santiago  E.  Campos,  U.S.  Dis- 
trict Judge,  D.N.M.,  July  10 

Shane  Devine,  U.S.  District 
Judge,  D.N.H.,  June  23 

Mary  Johnson  Lowe,  U.S.  Dis- 
trict Judge,  S.D.N.Y.,  June  23 

Louis  H.  Pollak,  U.S.  District 
Judge,  E.D.  PA,  July  10 

Robert  H.  McFarland,  U.S.  Dis- 
trict Judge,  D.  Canal  Zone, 
July  10 

Deaths 

Louis  Hoffman,  Municipal  Court 

of  the  Virgin  Islands,  June  1 8 
Luther  W.  Youngdahl,  U.S.  Sr. 

District    Judge,     District     of 

Columbia,  June  21 
Terry    L    Shell,    U.S.    District 

Judge,  E.&W.  D.AK,  June  25 

Appointments 

Robert  F.  Collins,  U.S.  District 
Judge,  E.D.  La.,  May  31 

Harold  H.  Greene,  U.S.  District 
Judge,  Dist.  of  Columbia, 
June  21 

Adrian  G.  Duplantier,  U.S.  Dis- 
trict Judge,  E.D.  La.,  June  1 

Jack  E.  Tanner,  U.S.  District 
Judge,  E.  &  W.  WA,  June  2 

Cristobal  C.  Duenas,  U.S.  Dis- 
trict Court  of  Guam,  June  15 
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REPORT  RELEASED  ON 
CENTRAL  LEGAL  STAFFS 

A  new  FJC  monograph  on  the 
use  of  central  staffs  by  the 
judiciary  in  each  of  the  U.S. 
Courts  of  Appeals  is  now 
available  in  the  Information 
Service  Office. 

Central  staff  consist  of 
lawyers,  located  at  circuit 
headquarters,  who  work  for  the 
court  as  a  whole.  They  function 


aqceof 
calendai 

Aug.  1-2     Judicial  Conferencl 

Court    Administration    Com' 

mittee;  Colorado  Springs,  CC 
Aug.  7-9     Management  Train 

ing  for  Supervisors;  Oxforc 

MS 
Aug.   14-16  Committee  of  th 

Judicial    Conference    of   th 

United    States    to    Consid€ 

Standards  for  Admission  t 

Practice  in  the  Federal  Court 

Mackinac  Island,  Ml 
Aug.     14-15    Meeting    of    th 

Board,     Federal     Judicic 

Center,  Mackinac  Island,  Ml 
Aug.  14-1 6  WorkshopforDocki 

Clerks;  Salt  Lake  City,  UT 
Aug.     20-23     Eighth     Circu 

Judicial     Conference 

Brainerd,  MN 
Aug.  23-25  Basic  Instruction 

Technology  Workshop;  Loui: 

ville,  KY  " 
Aug. 24-25  Judicial  Conferenc 

Budget  Committee;  Dearbor 

Ml 
Aug.  28-29     Workshop  for  Pe 

sonnel  Clerks;  Milwaukee,  VI 
Aug.  28-30     Advanced  Instrut 

tional  Technology  Worksho 

Louisville,  KY 
Aug.28-Sept.  1  Advanced  Ser 

inar  for  Pretrial  Services 

Officers;  Pittsburgh,  PA 

in  all  the  circuits  now;  howeve 
their  tenure  and  responsibility 
vary  throughout  the  circuit 
Creation  of  these  positions  w< 
a  response  of  the  federal  cour 
to  meet  the  rapid  increase  in  tr 
work  load  in  the  appealla 
courts. 
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REPORT  RECOMMENDS 

DISCOVERY 

CUT-OFF  DATES 

The  Federal  Judicial  Center 
3S  released  "Judicial  Controls 
id  the  Civil  Litigative  Process: 
iscovery",  the  second  of  three 
>lumes  to  be  published  from 
le  District  Court  Studies 
oject. 

The  report  shows  a  strong 
ilationship  between  the 
iposition  of  discovery  cut-off 
»tes  and  shortened  elapsed 
scovery  time.  It  also  indicates 

reduction  in  overall  case 
sposition  time  in  cases  before 
idges  who  use  strong 
scovery  controls.  The  report 
as  based  on  an  analysis  of 
acketed  discovery  activity  in  a 
ample  of  over  3,000  termi- 
ated  cases  drawn  from  six 
letropolitan  district  courts. 
The  report  disclosed  two 
jasons  why  reliance  on  control 
f  discovery  through  attorney 
litiative  is  ineffective  in  secur- 
ig  timeliness. 

First,  despite  widespread 
lilure  on  the  part  of  attorneys  to 
bserve  the  thirty-day  period 
rovided  by  the  federal  rules, 
impelling  orders  are  rarely 
jquested.  This  is  so  even 
lough  rulings  on  motions  for 
Dmpelling  orders  overwhelm- 
igly  favor  the  moving  party. 
Secondly,  sanction  motions 
re  rarely  filed. 

Effective  control,  therefore, 
epends  upon  judicial  case 
management     exercised      pri- 

(See  DISCOVERY  P.  2) 
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A 
Photograph  courtesy  the  Curator's  Office,  Supreme  Court  of  the  United  States. 

On  August  6,  Lord  Widgery  and  Chief  Justice  Burger,  the  heads  of  the  judiciaries  of 
England  and  the  United  States,  joined  in  a  ceremony  to  commemorate  the  first  convening  of 
the  Supreme  Court  of  the  United  States  in  New  York  City. 

The  setting  was  modern— a  downtown  New  York  City  hotel— but  the  references  were  to  a 
very  old  and  very  historic  site. 

The  building  pictured  above  is  the  old  Royal  Exchange  Building,  formerly  at  the  foot  of 
Broad  Street  in  New  York  City.  The  Court  met  here  for  its  first  two  sessions,  reconvening  in 
Philadelphia,  then  the  National  Capital,  until  1800. 

Unveiled  at  the  close  of  the  ceremony,  was  a  plaque  which  will  be  placed  near  the  site  as  a 
permanent  reminder  of  the  early  history  of  the  United  States  Supreme  Court. 

SENTENCING  STUDY  ANNOUNCED 


The  Department  of  Justice 
recently  announced  the  award 
of  an  $897,124  contract  for 
detailed  research  on  sentencing 
practices  in  the  federal  courts. 

The  eighteen-month  study 
will  be  conducted  by  the  Insti- 
tute for  Law  and  Social 
Research  of  Washington,  D.C. 

"The  study  will  develop 
extensive  data  that  could  be 
used,  for  example,  in  creating 
sentencing  guidelines,"  Attor- 
ney General  Griffin  B.  Bell  said. 


"Precise  information  on 
apparent  disparities  in 
sentences  for  the  same  offense 
will  contribute  to  making  the 
sentencing  process  more  effec- 
tive and  fair." 

The  project  will  have  three 
major  components: 

•  Sentencing  variations  will 
be  examined  in  six  representa- 
tive judicial  districts  to  be 
selected. 

Researchers    will    study   the 

(See  SENTENCING  P.  2) 
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DISCOVERY  from  Page  1  

marily  under  provisions  of  Rule 
83  of  the  Federal  Rules  of  Civil 
Procedure.  This  rule  confers 
upon  courts  and  judges  the 
discretion  to  promulgate  rules 
and  otherwise  regulate  federal 
practice  in  any  manner  "not 
inconsistent  with"  the  Federal 
Rules. 

The  amount  of  discovery 
activity  in  the  sample  cases  was 
surprisingly  low.  More  than  half 
of  the  terminated  cases  under 
study  had  no  recorded  discovery 
requests.  Cases  having  discov- 
ery ranged  from  those  with  only 
one  request  (10.5  percent  of  the 
total)  to  a  case  with  sixty-two 
requests.  Less  than  five  percent 
of  the  cases  had  more  than  ten 
requests. 

The  report  quantified  the 
effects  of  case  characteristics 
on  the  probable  amount  of 
discovery  activity.  The  predicta- 
bility of  discovery  makes  it 
particularly  suitable  for  case 
management. 

The  study  examined  strong 
discovery  controls  with  respect 
to  judges  and  courts.  It  was 
shown  that: 

•  The  stronger  the  extent  of 
controls  by  judges  and  courts, 
the  more  time  is  saved  in  the 
discovery  process 

•  Cases  exhibit  the  same 
patterns  of  discovery  requests 
regardless  of  the  extent  of 
controls 

•  Responses  to  discovery 
requests  are  prompter  where 
strong  controls  are  applied 

•  Controls  do  not  result  in 
additional  burdens  on  judges 
because  of  greater  use  of 
motions  to  compel 

•  Gaps  of  time  between  dis- 
covery initiatives  are  substan- 
tially shortened  when  strong 
controls  are  applied 

The  ultimate  benefit  to  judges 
and  courts  is  from  the  shortened 
total  case  disposition  time  — 
elapsed  time  from  case  filing  to 
termination — that  results  when 
strong  controls  are  used. 
Judges  exercising  the  strongest 
controls    settled    cases    ten 


SENTENCING  from  Page  1 

presentence  reports  of  3,000 
convicted  offenders  and  the  files 
of  U.S.  Attorneys  on  an  addi- 
tional 1 ,800  persons  sentenced 
after  plea  bargaining.  They  also 
will  compare  sentences  with 
time  actually  served  in  prison. 

•  A  series  of  special  reports 
will  be  compiled  on  the  effects  of 
sentencing  on  offenders  and  the 
federal  criminal  justice  system. 

The  project  will  develop  infor- 
mation on  how  sentences  relate 
to  rehabilitation  and  to  deterring 
crime  by  former  offenders,  as 
well  as  members  of  the  general 
public.  There  also  will  be 
estimates  on  how  much  crime  is 
prevented  by  imprisoning 
offenders.  The  cases  of  1,200 
offenders  sentenced  to  proba- 
tion, in  addition  to  a  sample  of 
those  sentenced  to  prison,  will 
be  examined. 

•  Opinion  surveys  will  be 
taken  of  1,200  persons  in  the 
general  public,  450  federal 
judges,  100  U.S.  Attorneys  or 
assistants,  100  defense 
attorneys,  100  prison  officials, 
and  150  offenders. 

Members  of  the  general 
public  will  be  asked  what  they 


consider  appropriate  sentences] 
for  various  types  of  offenses  and 
offenders    and    what    punish-J 
ments  they  believe  most  effec- 
tive    in     preventing     criminal 
behavior. 

Judges  and  other  justice 
system  personnel  will  be  askec 
for  their  detailed  views  or 
sentencing  and  the  advantages 
and  disadvantages  of  differem 
types  of  sentencing  systems. 

There  will  be  stringenn 
safeguards  to  ensure  the 
privacy  of  all  persons  frorr 
whom  information  is  obtained. 

A  criminal  code  reform  bill 
approved  by  the  Senate  anc 
under  review  in  the  House 
would  create  a  Commission  tc 
develop  sentencing  guidelines 
Federal  judges  would  not  have 
to  follow  the  Commission'' 
guidelines  but  would  bt 
required  to  explain  reasons  fo 
sentencing  above  or  below 
guideline  ranges.  The  Commis- 
sion would  be  set  up  within  tw( 
years  of  the  bill's  enactment. 

The  research  project  wil 
develop  hypothetical  systerm 
for  creating  sentencing  guide- 
lines but  will  not  create  guide* 
lines  themselves. 


months  sooner  than  those 
imposing  limited  or  no  controls 
and  completed  trials  over  a  year 
sooner.  Courts  exercising  the 
strongest  controls  settled  cases 
eleven  months  sooner  and 
completed  trials  almost  two 
years  earlier  than  courts 
exercising  the  least  controls. 

A  discovery  timing  control 
model  incorporating  the  rela- 
tionships found  in  the  data  from 
the  courts  studied  recommends 
a  case  management  strategy  for 
effective  control  of  the  discovery 
process: 

•  Invoke  judicial  controls  as 
soon  as  the  issues  are  joined  by 
all  parties 

•  Set  discovery  cut-off  dates 
according     to     the     guidelines 


provided  in  the  report 

•  Enlarge  the  cut-off  dat 
only  if  the  moving  party  show 
both  active  discovery  during  th 
initial  control  period  and 
specific  need  for  furthe 
discovery 

•  Terminate  the  discover 
period  shortly  before  the  fine 
pretrial  conference.  Both  date 
should  be  set  in  a  single  ordert 
insure  efficient  transition  fror 
discovery  to  final  pretric 
conference 

•  Embody  the  essentials  ( 
the  discovery  timing  contn 
system  in  a  local  rule 

Copies  of  the  report  may  b 
obtained  from  the  Informatio 
Service  Office  of  the  Feden 
Judicial  Center. 


ANALYSIS:  JUDICIAL  DISQUALIFICATION  STATUTE  CONSTRUED 


A  FederalJudicial  Center  staff 
iaper  has  been  prepared  at  the 
equest  of  the  Joint  Committee 
if  the  Judicial  Conference  of  the 
Jnited  States  on  the  Code  of 
udicial  Conduct  as  an  aid  to 
jdges  in  construing  28  U.S.C. 
455,  the  judicial  disqualifica- 
on  statute. 

The  provisions  of  the  statute 
/ere  substantially  amended  in 
974,  and  the  staff  paper 
ntitled,  Decisions  Construing 
le  Judicial  Disqualification 
tatute,  provides  an  analysis 
nth  annotations,  of  each  sub- 
ection  of  the  statute. 

The  statute  establishes  an 
bjective  standard  for  judicial 
isqualification  under  Section 
55(a)  and  the  moving  party  is 
jquired  to  show  facts  that 
would  convince  a  reasonable 
tan  that  a  bias  exists."  It  has 
ot  yet  been  resolved,  according 
)  the  staff  analysis,  whether 
lis  standard  is  to  be  viewed 
om  the  perspective  of  the 
tigant  invoking  the  statute  or 
om  the  objective  standpoint  of 

"reasonable  man." 

The  statute  not  only  abolishes 
ie  "duty  to  sit"  doctrine,  but 
sts  five  specific  instances  that 
landate  disqualification.  The 
nalysis  explores  each  of  the 
reas  of  personal  bias  or 
rejudice,  conflict  of  interest, 
rior  association,  family  rela- 
onships,  and  financial  interest. 

The  "personal  bias  or 
rejudice"  required  to  be  shown 
)r  disqualification  under 
ection  455(b)(1)  has  been 
Bfined  as  that  which  stems 
om  an  extrajudicial  source  and 
jsults   in   an   opinion   on   the 
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merits  on  some  basis  other  than 
what  the  judge  learned  from 
his/her  participation  in  the 
case.  Further,  a  judge  should 
recuse  himself/herself  when 
the  judge  has  "personal 
knowledge  of  disputed 
evidentiary  facts  concerning  the 
proceeding."  The  requirement 
that  the  bias  or  prejudice  be 
extrajudicial  in  origin  led  a  court 
to  hold  that  reading  a 
defendant's  presentence  report 
does  not  constitute  grounds  for 
a  judge  to  recuse  himself/ 
herself.  Disqualification  should 
occur,  however,  if  a  judge  has 
received  ex  parte  communica- 
tions advising  him  of  facts 
relevant  to  the  case;  however, 
conferences  between  the  court 
and  defense  counsel  in  camera 
were  held  not  to  justify  recusal  if 
the  conference  took  place  with 
the  consent  of  plaintiff's 
counsel. 

Sections  455(b)(2)  and  (3)  deal 
with  potential  conflicts  resulting 
from  the  judge's  prior  status  in 
either  private  or  governmental 
practice.  In  one  case,  although 
petitioners  did  not  allege 
personal  bias  or  prejudice,  the 
judge  was  disqualified  because 
a  former  law  partner  had 
rendered  professional  services 
directly  concerning  the  issues  in 
controversy  in  the  case. 

Sect ion(b)(3)  requires 
disqualification  only  if  a  judge 
expresses  an  opinion  regarding 
or  has  participated  in  the 
particular  case  before  him.  The 
former  (employer)  agency's 
position  on  issues  or  contro- 
versies per  se  will  not  cause 
disqualification.  Similarly,  a 
judge  who  is  a  former 
Government  lawyer  is  not 
deemed  to  have  been  "associ- 
ated" with  the  other  lawyers  in 
that  agency  if  the  judge  had  no 
exposure  during  his  agency 
tenure  to  the  case  presently 
before  him.  Finally,  a  question 
often  arises  concerning  matters 
that  were  at  some  stage  of 
prosecution  whilethe  judge  was 
a     United     States     Attorney. 


Carefully  defining  the  word 
"case,"  the  Seventh  Circuit 
recently  held,  in  Barry  v.  United 
States,  that  the  statute  had  not 
been  violated,  because  no  case 
had  existed  against  the 
defendants  until  after  the  judge 
in  question  had  left  the  United 
States  Attorney's  office. 

Although  Section  455(b)(4) 
refers  primarily  to  disqualifi- 
cation in  cases  of  personal 
financial  interests,  it  has  been 
held  that  membership  in  a  bar 
association  was  not  an 
"interest"  within  the  meaning 
of  the  subsection.  It  has  been 
suggested,  however,  that  the 
draftsmen  of  the  Code  of 
Judicial  Conduct  did  have 
economic  interests  in  mind 
when  they  wrote  the  provision 
upon  which  this  subsection  was 
based.  Further,  one  commenta- 
tor reasoned  that  other  interests 
fall  within  the  purview  of 
Section  455(a). 

Section  455(c)  stipulates  that 
the  judge  has  a  responsibility  to 
be  aware  of  his  immediate 
family's  financial  interests  as 
wel  I  as  his  own;  the 
classifications  in  this  require- 
ment are  similar  to  those  set 
forth  in  section  455(b).  Although 
subsection  (b)  was  intended  to 
be  strictly  construed,  decisions 
have  indicated  that  a  judge  must 
consider  "the  remoteness  of  the 
interest  and  its  extent  or 
degree"  in  determining  whether 
to  disqualify. 

The  amended  statute  allows 
waiver  only  where  the 
disqualification  plea  is  based  on 
section  455(a),  and  then  only 
after  an  on-the-record,  full 
disclosure  has  taken  place. 
Under  Section  455(b),  however, 
waiver  is  impermissible. 

Copies  of  the  paper  may  be 
obtained  from  the  Federal 
Judicial  Center  Information 
Service  Office. 
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CHIEF  JUDGE  PHILLIPS 
TO  TAKE  SENIOR  STATUS 

Judge  Harry  Phillips,  who  has 
been  Chief  Judge  of  the  Sixth 
Circuit  since  August  25,  1969, 
has  notified  President  Carter 
and  Attorney  General  Bell  that 
he  will  take  senior  status 
"effective  upon  the  date  of  the 
commission  of  my  successor." 
Chief  Judge  Phillips'  communi- 
cation added:  "If  my  successor 
has  not  been  appointed  and 
confirmed,  and  his  or  her  com- 
mission signed  prior  to  January 
15,  1979,  my  Senior  Judge 
status  will  become  effective  at 
the  close  of  business  on  that 
day." 

The  Judge's  record  shows 
that  he  has,  during  all  histenure 
on  the  Sixth  Circuit  Court  of 
Appeals,  put  the  work  of  that 
court  above  all  other  considera- 
tions. Typically,  he  added  in  his 
letter  that  he  intended  to 
continue  to  perform  substantial 
judicial  duties  during  the 
foreseeable  future  and  that  he 


Chief  Judge    Harry   Phillips   of  the   Sixth 
Circuit. 

was  "motivated  to  take  this  step 
in  order  to  provide  a  much 
needed  additional  judge  for  the 
Court Legislation  now  pend- 
ing . . .  would  create  two  addi- 
tional circuit  judgeships  [but] 
even  with  the  addition  of  these 
two  new  judgeships,  it  will  not 
be  possible  for  our  court  to  keep 
pace  with  our  drastically 
increasing  caseload." 

Judge  George  C.  Edwards,  Jr., 
of  Cincinnati,  Ohio,  will  be  Chief 
Judge  Phillips'  successor. 


COMPUTERS  AID  CASE  CALENDARING 
AND  JUDGE  ASSIGNMENT 


The  Federal  Judicial  Center 
has  just  completed  a  project, 
through  the  use  of  computers,  to 
help  a  case  backload  problem 
occurring  in  the  Ninth  Circuit. 

Calen  9  is  a  computer 
program  on  the  Federal  Judicial 
Center's  Courtran  computer, 
written  at  the  request  of  the 
Court  of  Appeals  for  the  Ninth 
Circuit.  Its  purpose  is  to  auto- 
mate the  procedures  already  in 
use  in  the  court  for  assigning 
cases  on  calendars  and  judges 
to  panels.  The  case  calendaring 
section  is  now  operational,  and 
has  undergone  several 
revisions  in  the  process  of 
becoming  a  useful  administra- 
tive tool. 

The  program  works  according 
to  procedures  for  grouping 
cases  devised  by  Judge  Shirley 
Hufstedler  (CA-9)  and  adopted 
as  official  procedure  by  the  Cir- 
cuit   Council.    Staff    attorneys 


assign  each  case  a  "point 
count,"  based  on  its  difficulty 
and  the  amount  of  time  it  can  be 
expected  to  take  to  be  heard. 
Relatively  simple  cases  are 
worth  one  point;  relatively 
difficult  ones  are  given  up  to  ten 
points.  A  panel  can  hear  fifteen 
or  sixteen  points  in  a  sitting.  The 
computer  is  used  simply  to 
select  cases  from  the  backlog  in 
groups  of  fifteen  or  sixteen 
points. 

Criteria  for  grouping  cases 
have  included  requiring  that 
cases  be  from  the  same  district 
to  minimize  the  number  of 
assigned  judges  who  must  be 
disqualified  from  sitting  on  a 
panel,  and  grouping  cases  by 
their  subject  matter,  to 
maximize  judge  efficiency  in 
hearing  the  group  of  cases. 

In  addition,  the  program 
recognizes  that  certain  classes 
of    cases    with    statutory    and 


other  priority  must  be  selecte 
before    others.     For    exampli 
criminal      appeals     have     th 
highest  priority;  and  certain  ci\ 
appeals  (habeas  corpus,  imm 
gration,    OSHA,    and    the   lik 
automatically     receive     ne:: 
highest  priority.  Further,  case; 
are  given  priority  by  virtue  <: 
having     been     pending    for 
longer  time  than  other  case,. 
The  program  also  permits  ind 
vidual  cases  to  be  ordered  ontoi 
calendar    (although    not    to  I 
particular  one),  or  to  be  orderel 
off,  at  the  request  of  the  coui 
Finally,    the    program    lists   <l 
calendars  it  puts  together. 

The  data  base  is  a  list  of  cas<i 
maintained  by  court  personnt 
The  maintenance  procedu! 
uses  a  standard  Courtran  tej 
editor  that  gives  the  operaton 
great  deal  of  flexibility  in  mod 
fying  case  characteristics  I 
correcting  erroneously  recordtj 
information.  The  informati(;i 
maintained  by  the  court  go*,; 
beyond  the  minimal  charade 
istics  required  by  the  comput 
program  (docket  number,  sul 
ject  matter,  district,  case  nam 
and  other  information)  ar 
includes  more  complete  cat«, 
gorical  information,  case  statu 
and  indicators  of  case  con 
plexity.  Modifications  to  ti 
form  of  the  data  require  faif> 
substantial  modification  of  tli 
program. 

The  success  of  the  program 
primarily  a  result  of  the  pri, 
work  done  at  the  court 
systematize  its  procedures  \ 
dealing  with  its  backlog.  T 
means  by  which  staff  attorne 
assign  "difficulty  points" 
cases  predated  the  compul 
system,  and  was  crucial  to  t 
system's  proper  functionir. 
Further,  the  dedication  a 
capabilities  of  court  personr 
in  learning  to  use  ai 
manipulate  the  system  we 
crucial  factors. 

A  final  report  on  the  operati* 
and  capabilities  of  Calen  9 
available  from  the  Informati' 
Service  at  the  Federal  Judic 
Center. 


SYMPOSIUM  ON  SELECTION.  DISCIPLINE  AND  REMOVAL 
OF  FEDERAL  JUDGES  HELD 


A  symposium,  co-sponsored 
r  the  American  Judicature 
jciety  and  the  Aspen  Institute 
r  Humanistic  Studies,  was 
jld  at  Aspen,  Colorado,  last 
onth  to  discuss  an  old  subject 

how  federal  judges  should  be 
ilected  and  whether  some 
ocedure  other  than  impeach- 
ent  should  be  adopted  for 
moval. 

The  group  of  twenty-five 
irticipants  were  all  selected 
r  their  direct  relationship  to 
e  federal  judiciary  or  because 

an  expressed  interest  in  the 
ibject.  They  were  law  profes- 
irs,  writers,  members  of  the 
idicial  Nominating  Commis- 
3ns  who  screen  the  candi- 
ites,  a  representative  from  the 
esident's  staff  who  is  daily 
volved  in  the  selection  pro- 
ss,  an  Assistant  Attorney 
sneral  from  the  Department  of 
istice,  and  a  lawyer  from  the 
sderal  Judicial  Center.  Four 
deral  judges  (Judges  Arlin 
dams,  William  E.  Doyle, 
ement  F.  Haynsworth,  Jr.  and 
Dnald  P.  Lay)  and  one  nominee 
r  a  federal  circuit  judgeship 
heodore  McMillian)  were  in 
tendance. 

With  such  a  mix  of  back- 
ounds  and  personalities  there 
ere  bound  to  be  differences. 
Jt  there  were  also  some  good 
iggestions  for  bettering  the 
ocess  and  there  evolved  a 
stter  understanding  on  just 
>w  the  commissions  are  f unc- 
ming.  The  bills  introduced  by 
jnators  Sam  Nunn(D-Ga.)and 
snnis  DeConcini  (D-Ariz.)  — 
e  legislation  which  would 
indie  discipline  and  removal 
lort  of  the  impeachment 
ocess  —  received  consider- 
)le  attention. 

Some  things  were  immedi- 
ely  apparent,  and  one  was  that 
e  commissions  were  func- 
)ning  with  little  direction  or 
ior  knowledge  as  to  how  they 
)ould  function,  and  perhaps 
ie  of  the  questions  is  whether 


they  should  have  direction  or 
staff  support.  Commissioners 
present  gained  an  insight  as  to 
how  their  counterparts  in  other 
jurisdictions  performed  their 
work.  The  different  views  on  the 
legislation  pending  in  Congress 
were  mainly  related  to  its 
constitutionality. 

The  Directors  of  the  two 
organizations,  Robert  B.  McKay 
(the  Justice  Program  at  the 
Aspen  Institute)  and  George  H. 
Williams  (American  Judicature 
Society)  will  later  release  state- 
ments about  the  symposium. 
Meanwhile,  papers  distributed 
at  the  meeting  are  available  at 
the  Center  or  through  the 
Society. 

During  the  month  of  August 
another  meeting  sponsored  by 
the  Justice  Program  will  be  held 
at  Aspen.  This  one  will  be  the 
third  and  final  in  a  series  of 
workshops  put  on  in  coopera- 
tion with  U.S.  District  Judge 
Marvin  E.  Frankel  (S.D.  N.Y.). 
This  gathering  will  take  up 
adversary  justice,  and  the  parti- 
cipants will  review  a  draft  of 
Judge  Frankel's  book  re- 
examining adversary  justice. 


INFORMATION  SERVICE 
ACQUIRES  COMPUTER 

The  computer  age  has  come 
to  the  Judicial  Center's  Infor- 
mation Service  in  the  form  of  the 
New  York  Times  Information 
Bank,  an  automated  index 
developed  by  the  New  York 
Times.  The  data  base  consists  of 
abstracts  of  Times'  articles 
since  1969,  and  feature  articles 
from  about  70  other  news- 
papers and  periodicals. 

Many  inquiries  about  people, 
subjects  and  events  have  been 
answered  by  the  Information 
Service  staff  with  the  assistance 
of  the  Information  Bank.  It  has 
vastly  increased  the  resources 
available  to  the  Information 
Service  and  has  increased  the 


RESEARCH  SERVICES 
OFFERED 

Under  a  cooperative 
arrangement  worked  out 
between  the  Federal  Judi- 
cial Center  and  the  British/ 
American  Law  Division  of 
the  Law  Library  of  the 
Library  of  Congress,  federal 
judges  have  been  offered 
special  research  services  in 
areas  of  the  law  that  would 
otherwise  be  unavailable  at 
their  local  libraries.  During 
the  past  year,  this  service 
was  utilized  on  almost  one 
hundred  different  occa- 
sions, i.e.,  to  compile  socio- 
logical data,  legislative 
history,  and  other  projects. 

The  Library  of  Congress 
continues  to  welcome 
requests  for  research  by 
federal  judges. 


speed  with  which  certain 
information  can  be  obtained. 

Searches  are  performed  by 
first  consulting  a  thesaurus  for 
consistent  subject  terminology, 
then  typing  the  appropriate 
words  on  a  computer  terminal. 
Various  names,  subjects,  dates 
and  other  bibliographic 
modifiers  can  be  combined  in 
order  to  narrow  a  search  for 
specific  inquiries. 

Results  of  the  combination  of 
terms  then  appear  on  the 
terminal  screen.  The  computer 
then  indicates  the  number  of 
articles  found,  plus  an  abstract 
of  each  article,  and  the  name, 
date  and  page  number  of  the 
publication.  Often  the  abstract 
is  sufficient  to  answer  a 
question  but  copies  of  entire 
articles  are  available  on  request. 

The  Information  Bank  service 
is  available  to  federal  judicial 
personnel  for  official  inquiries. 
The  staff  welcomes  the 
opportunity  to  perform  searches 
in  answer  to  such  inquiries. 
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calendar 


Aug.  23-25,  Basic  Instructional 
Technology  Workshop;  Louis- 
ville, KY  " 

Aug.  24-25,  Judicial  Confer- 
ence Budget  Committee; 
Dearborn,  Ml 

Aug.  28-29,  Workshop  for  Per- 
sonnel Clerks;  Milwaukee,  Wl 

Aug.  28-30,  Advanced  Instruc- 
tional Technology  Workshop; 
Louisville,  KY 

Aug.  28-Sept.  1,  Advanced 
Seminar  for  Pretrial  Services 
Officers;  Pittsburgh,  PA 

Sept.  6-8,  Sentencing  Institute 
(Ninth  Circuit);  Goleta,  CA 

Sept.  6-8,  Management  Pro- 
gram for  Executives;  Detroit, 
Ml 

Sept.  7-8,  Training  for  Judges' 
Secretaries;  New  York,  NY 

Sept.  7-9,  Second  Circuit 
Judicial  Conference;  Buck 
Hill  Falls,  PA 

Sept.  9-10,  Seminar  for  Court 
Reporters;  Hartford,  CT 

Sept.  11-13,  Workshop  for 
Docket  Clerks;  Minneapolis, 
MN 

Sept.  11-13,  Management 
Training  for  Supervisors; 
Washington,  DC 

Sept.  11-15,  Orientation  Semi- 
nar for  U.S.  Probation  Offi- 
cers; Washington,  DC 

Sept.  21-22,  Judicial  Confer- 
ence of  the  United  States; 
Washington,  DC 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  Ruggero  J   Aldisert 

United  States  Court  of  Appeals 

for  the  Third  Circuit 

Judge  John  C.  Godbold 

United  States  Court  of  Appeals 

for  the  Fifth  Circuit 

Judge  Frank  J    McGarr 
United  States  District  Court 
Northern  District  of  Illinois 

Judge  Aubrey  E.  Robinson,  Jr. 

United  States  District  Court 

District  of  Columbia 

Judge  Robert  H    Schnacke 

United  States  District  Court 

Northern  District  of  California 

William  E.  Foley 

Director  of  the  Administrative 

Office  of  the  United  States  Courts 


A   Leo  Levin,  Director 
Federal  Judicial  Center 

Joseph  L.  Ebersole,  Deputy  Director 
Federal  Judicial  Center 

Judge  Walter  E.  Hoffman 

United  States  District  Cujr! 

Eastern  District  of  Virginia 

Director  Emeritus 


UPHEAVAL  BARS  BOLIVIA, 
U.S.  PRISONER  TRANSFER 

The  exchange  of  prisoners 
between  Bolivia  and  the  U.S., 
reported  in  the  July  issue  of 
The  Third  Branch,  did  not  take 
place  as  scheduled.  A  coup 
d'etat  in  Bolivia  upset  exchange 
plans  and  no  further  negotia- 
tions on  the  matter  will  be  held 
until  the  situation  is  stabilized. 
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Appointments 

Mary  Johnson  Lowe,  U.S.  Di 
trict  Judge,  S.D.  NY,  July  2 

Shane  Devine,  U.S.  Distr; 
Judge,  D.  NH,  July  18. 

Nominations 

James  Dickson  Phillips,  Jr.,  U 

Circuit  Judge,  (CA-4),  July  I 
Patricia  J.  E.  Boyle,  U.S.  Distr: 

Judge,  E.D.  Ml,  July  25 
Harry  E.  Claiborne,  U.S.  Distr: 

Judge,  D.  NV,  July  25 
Julian  A.  Cook,  Jr.,  U.S.  Distn 

Judge,  E.D.  Ml,  July  25 
Norma  Levy  Shapiro,  U.S.  D 

trict  Judge,  E.D.  PA,  Augus 
Thomas  A.  Wiseman,  Jr.,  U 

District     Judge,      M.D. 

August  1 
Theodore  McMillian,  US 

cuit  Judge,  CA-8,  August  ! 
Marina  R.  Pfaelzer,  U.S.  Disti 

Judge,  CD.  CA,  August  8 

Confirmations 

Jose  A.  Gonzalez,  Jr.,  U.S.  D 
trict  Judge,  S.D.  FL,  July  2 

Edward  S.  Smith,  Associ* 
Judge,  U.S.  Court  of  Clai 
July  26 

Deaths 

John     L.     Miller,    U.S.    Seni 

District  Judge,  W.D.  PA,  Jf 

20 
Thomas  F.  Croake,  U.S.  Sen 

District  Judge,  S.D.  NY,  J 

21 
Joseph  C.  Waddy,  U.S.  Distr 

Judge,  D.C.,  August  1 

Austin  L.  Stanley,  U.S.  Sen' 
Circuit  Judge,  (CA-3),  Augi 
3 
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ling  the  Eighth  Circuit  Judicial  Conference  (left  to  right)  Chief  Justice  Robert  Sheran 
Ct.  Minn.);  FBI  Director  William  H.  Webster;  Mr.  Justice  Blackmun  (U.S.  Supreme  Court); 
Judge  Floyd  R.  Gibson  (CA-8);  Chief  Judge  Edward  J.  Devitt  (D.  Minn.);  and  Chief 
e  J.P.  Morgan  (Sup.  Ct.  Mo.). 

MR.  JUSTICE  BLACKMUN,  SENATE,  HOUSE  LEADERS 
ADDRESS  EIGHTH  CIRCUIT  JUDICIAL  CONFERENCE 


ainerd,  Minnesota  was  the 
this  year  for  the  Eighth 
Jit's  Judicial  Conference, 
:h  brought  to  the  gathering 
lumber  of  distinguished 
ikers. 

vited  to  address  the  Eighth 
Jit's  annual  meeting  were 
i  luminaries  as  Senator 
in  is  DeConcini  and 
gressman  Harold  Volkmer 
h  members  of  their 
ective  Judiciary  Commit- 
),  Attorney  General  Griffin 
ell,  and  FBI  Director  William 
tfebster  (a  former  Judge  in 
Eighth  Circuit). 
:  special  interest  was  the 
reme  Court  review  given  by 
'Circuit  Justice,  Mr.  Justice 
kmun.     The     Justice     had 


words  of  commendation  for  the 
judges  of  the  Eighth  and  he  told 
them  that  their  record  of 
disposition  of  cases  was  one  of 
the  best  in  the  system.  Also 
praised  was  the  low  percentage 
of  cases  going  to  the  U.S. 
Supreme  Court  for  review,  only 
seven  percent  of  that  Court's 
workload  last  Term.  Nine 
percent  is  considered  an 
average. 

Both  Senator  DeConcini  (D. 
Ariz.)  and  Congressman 
Volkmer  (D.  Mo.)  gave  detailed 
reports  on  the  activities  in  the 
Senate  and  House  Judiciary 
Committees,  with  special  refer- 
ences to  the  omnibus  judgeship 
bills  bending  in  both  houses. 

(See  CONFERENCE,  page  5) 


JUDGESHIP  BILL  CLEARS 
CONFERENCE  COMMITTEE 

Twenty-three  weeks  after 
commencing  its  efforts  to 
reconcile  the  Senate  and  House 
versions  of  the  Omnibus  Judge- 
ship Bill,  the  House-Senate 
Conference  Committee  com- 
pleted its  work  on  September 
20.  The  meeting,  the  confer- 
ence's seventh  since  April  11, 
lasted  only  20  minutes. 

When  the  Senate  passed  its 
bill  (S.  11)  on  May  24,  1977,  it 
approved  the  creation  of  two 
circuits  within  the  existing  Fifth 
Circuit.  When  the  House  passed 
its  bill(H.R.7843)on  February 7, 
1978,  the  "Fifth  Circuit  Split" 
was  never  considered. 

In  five  meetings  held  between 
April  1 1  and  May  1 7  the  confer- 
ence committee  successfully 
resolved  twenty  of  twenty- 
three  differences  between  the 
two  bills.  Among  the  three 
remaining  differences  the  most 
difficult  was  "the  Fifth  Circuit 
issue."  The  conference  had 
agreed  not  to  act  upon  a  Senate 
provision  requiring  the  Ninth 
Circuit  to  "report  back"  to 
Congress  with  realignment 
recommendations  until  afterthe 
Fifth  Circuit  matter  had  been 
resolved,  and  a  Senate  provision 
concerning  jurisdictional 
amounts  applicable  to  freight 
damage  cases  had  also  been 
deferred. 

In  a  sixth  committee  meeting 
on  July  26  efforts  focused  upon 
resolution  of  "the  Fifth  Circuit 
issue"  without  success.  During 
the     seventh     meeting     on 

(See  JUDGESHIP,  page  3) 
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Bill 

House  Status 

Senate  Status 

Omnibus  Judgeship  Bill 
(H.R.  7843,  S.  11) 

Passed  2/7/78      • 

Passed  5/24/77 

(See  related  story,  page  1 .) 

Diversity  Jurisdiction 
Abolition  (H.R.  9622, 
(S.2389,  S.  2094 

Passed  H.R.  9622, 
amended,  2/28/78 

Judiciary  Subcommittee 
completed  hearings, 
9/25/78 

Abolition  of  Mandatory 
Supreme  Court  Jurisdiction 
(S.  3100,  H.R.  12979) 

Pending  in  Judiciary 
Subcommittee 

Pending  on  Senate 
Calendar 

Magistrates  Jurisdiction 
Act  (H.R.  7493,  S.  1613) 

Judiciary  Committee  reported 
S.  1613,  amended,  7/17/78 

Passed  S.  1613,  amended, 
7/22/77 

Jury  Reform  Legislation 
(S.  2075) 

Reported  to  Judiciary 
Committee,  7/26/78 

Passed  S.  2075,  amended, 
4/26/78 

Bankruptcy  Reform  Act 
(H.R.  8200,  S.  2266) 

Passed  H.R.  8200,  amended, 
2/1/78 

Passed  S   2266, 
9/7/78 

Now  in  co 

iference 

Judicial  Tenure  Act 
(S.  1423,  H.R.  1850, 
9042) 

Pending  in  Judiciary 
Subcommittee 

Passed  S.  1423, 
9/7/78 

Omnibus  District  Court  Re- 
organization (H.R.  13331, 
S.  3375) 

Judiciary  Committee  reported 
H.R.  13331,  8/8/78 

Passed  S.  3375, 
9/6/78 

■ 
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The  Ninty-Fifth  Congress  is 
rapidly  running  out  of  time.  The 
date  now  planned  for  adjourn- 
ment sine  die  is  October  14. 
Because  there  are  so  few 
business  days  within  which  to 
complete  action  on  several 
hundred  pending  bills,  many 
will  not  be  enacted. 

Several  bills  pending  in  this 
Congress  of  importance  to  the 
federal  judiciary  are  close  to 
final  approval,  and  may  be  in  a 
posture  to  warrant  the  expen- 
diture of  valuable  floor  time. 

Although  the  Abolition  of 
Diversity  Jurisdiction  Bill  is 
pending  before  the  Senate 
Judiciary  Committee,  no 
recommendation  for  approval 
has  come  from  Senator 
DeConcinni's  Subcommittee 
which  has  deadlocked  2  to  2.  If  a 
full  committee  vote  can  be 
arranged    in   early   September, 


the  bill  may  be  sent  to  the  floor 
with  committee  approval. 

The  Abolition  of  Mandatory 
Supreme  Court  Jurisdiction  Bill 
which  will  allow  the  Supreme 
Court  greater  discretion  in 
selecting  cases  it  will  review,  is 
now  pending  on  the  Senate 
calendar.  Senator  Helms  (Rep. 
NC)  has  threatened  to  move  an 
amendment  to  this  bill 
prohibiting  the  Supreme  Court 
from  exercising  any  jurisdiction 
over  school  prayer  cases.  The 
bill  may  pass  in  early 
September— if  it  does  not 
contain  the  school  prayer 
amendment.  When  the  matter 
reaches  the  House  floor, 
anticipated  amendments 
concerning  abortion,  school 
prayer,  and  school  desegre- 
gation may  delay  or  prevent 
passage. 

The  Magistrates  Jurisdiction 


Act,  enlarging  the  civil  an, 
criminal  jurisdiction  of  U.S, 
Magistrates,  and  jury  reforr 
legislation,  providing  for  a  civ 
penalty  and  injunctive  relief  i, 
the  event  of  threatene 
discharge  of  an  employe 
because  of  federal  jury  service 
have  been  passed  by  th 
Senate.  Although  no  vote  ha 
been  scheduled  by  the  House 
passage  of  both  is  expected  i 
September. 

Passage  of  the  Senate  versio 
of  the  Bankruptcy  Reform  Act- 
which  does  not  establish 
separate  court  system — occur 
red  on  September  7.  Difference 
between  the  House  and  Senat 
versions  of  the  bill  may  caus 
delay  in  the  Conferenc 
Committee.  Both  bills  establis 
a  uniform  law  on  the  subject  c 
bankruptcies. 

(See  LEGISLATION,  page  .' 


SUPREME  COURT 
OCONFER  EARLYTOMEET 
HEAVY  CASELOAD 

When  The  Chief  Justice 
jnvenes  the  Supreme  Court  on 
ie  first  Monday  in  October,  as 
landated  by  statute,  the  Court 
'ill  also  announce  orders  in 
Dproximately  1,000  cases, 
rguments  in  cases  set  for  the 
ctober  Term,  1978  will 
imediately  follow. 

During  the  weeks  of  adjourn- 
lent,  which  began  July  3,  each 
lember  of  the  Court  has 
iceived  papers  in  an  average  of 
35  cases  per  week.  As  of 
eptember  1  this  has  brought 
le  total  number  to  950.  The 
lerk's  office  estimates  over 
DO  more  will  be  ready  for  con- 

deration,  bringing  the 
jgregate  to  well  over  1,000. 

To  keep  abreast  of  the  heavy 
iseload,  the  Court  will  be 
Mowing  some  new  procedures 
is  Term.  In  the  past  and 
limediately  following  the 
lening  of  the  October  Term,  a 


IGISLATION  from  page  2 

Although  the  Judicial  Tenure 
:t  passed  in  the  Senate  on 
sptember  7,  due  to  the  sur- 
isingly  close  vote  of  43  to  31, 
e  House  will  probably  not  act 
)on  it  this  year.  The  bill  would 
itablish  a  Council  on  Judicial 
mure  in  the  judicial  branch  of 
e  Government,  and  a  proce- 
ire  in  addition  to  impeachment 
r  the  retirement  of  disabled 
stices  and  judges. 
Final  passage  of  the  Omnibus 
istrict  Court  "reorganization" 
ill  is  anticipated  during 
jptember.  Identical  "com- 
inion  bills"  make  changes  in 
e  places  of  holding  federal 
strict  court,  in  the  divisions 
ithin  judicial  districts  and  in 
dicial  district  dividing  lines, 
te  Senate  bill  was  passed  on 
jgust  21. 


series  of  conferences  were  held 
to  consider  and  vote  on  the 
cases  which  have  accumulated 
since  they  last  met.  Following 
that  argument  was  heard. 

This  Term,  daily  conferences 
will  be  held  beginning  the  week 
of  September  25.  At  these 
conferences  the  Justices  will 
discuss  and  vote  on  cases  ready 
for  consideration,  estimated  to 
number  1,055.  Those  cases 
which  present  appropriate 
issues  will  be  placed  on  the 
Court's  argument  calendar  to  be 
argued  later  in  the  Term,  as  new 
briefs  on  the  merits  are  filed.  Of 
the  remaining  cases,  review  is 
either  declined,  or  summarily 
reversed  with  appropriate 
instructions  to  the  courts  below. 

With  the  exception  of  some 
cases  which  may  be  withheld 
for  further  research  or  special 
consideration,  orders  will  be 
announced  on  October  2nd  in 
the  balance  of  the  cases  and 
arguments  will  start  im- 
mediately. 


fin 


JUDGESHIP  BILL  from  page  1 

September    20,     however,     all 
conferees  unanimously  agreed 
to  adopt  the  following  language 
in    lieu    of   the   Senate-passed 
bill's  sections  requiring  realign- 
ment of  the  Fifth  Circuit  and  the 
"report  back"  from  the  Ninth: 
"Any     court     of     appeals 
having   more  than   15  active 
judges   may  constitute   itself 
into  administrative  units  com- 
plete with  such  facilities  and 
staff  as  may  be  prescribed  by 
the  Administrative   Office  of 
the  United  States  Courts,  and 
may  perform  its  en  banc  func- 
tions    by    such     number    of 
members  of  its  en  banc  courts 
as  may  be  prescribed  by  rule  of 
the  court  of  appeals." 
Remaining  issues  in  disagree- 
ment   were    resolved    immedi- 
ately, and  twenty  minutes  after 
the    meeting    commenced    the 
conferees   affixed   their   signa- 
tures    to     conference     report 
authorizations. 

A     conference     committee 
report  should  be  filed  with  both 


FJC  BOARD  APPROVES 

COURSES  FOR  FEDERAL 

JUDGES  AT  HARVARD 

At  its  August  meeting  the 
Board  of  the  Federal  Judicial 
Center  approved,  on  an  experi- 
mental basis,  a  neweducational 
program  for  federal  judges.  The 
program  would  provide  tuition, 
travel,  and  per  diem  expenses 
for  federal  judges  at  Harvard 
Law  School's  summer  "Pro- 
gram of  Instruction  for 
Lawyers."  A  maximum  of  ten 
judges  will  be  supported  for  a 
two-week  period  starting  July 
16. 

The  program,  which  has  been 
offered  by  the  Law  School  since 
1953,  provides  concentrated 
instruction  by  members  of  the 
Harvard  faculty.  Among  the 
subjects  being  covered,  some  in 
one  week  and  some  for  two 
weeks,  are:  Antitrust,  federal 
jurisdiction,  securities  regula- 
tion, labor  management  rela- 
tions, corporate  income  tax, 
administrative  law,  comparative 
law,  Soviet  law,  critical  choices 
in  constitutional  theory,  and 
statutes  and  their  interpreta- 
tion. In  addition,  there  will  be  a 
few  special  afternoon  programs. 

Normally  these  programs  in- 
clude three  hours  of  morning 
lectures  in  two  courses,  six  days 
a  week,  the  equivalent  of  thirty- 
six  semester  hours.  There  will 
be  ample  opportunity  for 
colloquia  and  informal  dis- 
cussions. Louis  Loss,  Cromwell 
Professor  of  Law,  directs  the 
summer  program. 

(SeeHAHVARD  page  7) 

houses  by  the  first  week  in 
October,  and  floor  votes 
necessary  for  final  enactment 
are  anticipated  during  that 
week. 

The  number  of  judgeships 
remains  the  same  —  1 17  for  the 
district  courts  and  35  for  the 
circuit  courts.  However,  since 
the  next  session  of  Congress 
will  convene  next  January  it  will 
be  several  months  until  these 
new  positions  can  be  filled. 
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FEDERAL  COURT  LIBRARY 
REPORT  RELEASED 

Improving  the  Federal  Court 
Library  System,  a  report 
examining  the  system  that 
supplies  federal  judges  with  law 
books  and  legal  information 
services,  has  been  released  by 
the  Federal  Judicial  Center.  The 
report,  submitted  earlier  this 
year  by  the  Board  of  the  Center 
to  the  Judicial  Conference  of  the 
United  States,  is  the  result  of  an 
eighteen-month  study  of  the 
libraries  of  the  federal  courts — 
the  world's  largest  law  book 
collection. 

Five  main  problem  areas  in 
the  system  are  identified  in  the 
report: 

•  Management 

•  Budgeting  and  procurement 

•  Personnel 

•  Library  use  and  facilities 

•  Future  planning  and  policy 

The  report  found  that 
solutions  to  these  problems  may 
be  found  in  the  adoption  and 
application  of  sound  manage- 
ment principles  to  law  book  and 
law  library  management.  The 
nineteen  specific  recommenda- 
tions approved  by  the  Judicial 
Conference  are  that: 

•  The  position  of  director  of 
federal  court  libraries  be 
established  within  the 
Administrative  Office 

•  Circuit  librarians  be  charged 
with  the  responsibility  to 
propose  to  the  Circuit  Executive 
a  circuit-wide  library  budget,  to 
inventory  all  law  books  in  the 
circuit,  and  to  make  periodic 
reports  to  the  federal  court 
library  director 

•  The  Administrative  Office 
establish  and  maintain  a 
computerized  inventory  of  all 
federal  court  library  holdings 

•  That  law  books  and  other 
expenses  directly  attributable  to 
maintenance  and  support  of 
federal  court  library  holdings 
receive  a  definite  amount  of 
funding,  specified  in  the 
Administrative  Office  Budget. 

•  Individual  circuit  library 
budgets  be  allocated 


•  Each  federal  judge  have 
available  a  relatively  small  but 
definite  amount  of  local 
discretionary  funds  to  purchase, 
directly  from  vendors,  lawbooks 
for  official  use 

•  That  the  Administrative 
Office  develop  an  efficient 
procurement  procedure  that 
minimizes  delay,  assures 
continuation  of  needed  services 
and  supplements,  and  assures 
awareness  of  forthcoming 
publications  of  interest  to  the 
federal  courts. 

•  Court  of  Appeals  librarian 
positions  be  upgraded 

•  The  position  of  librarian  be 
established  for  district  court 
libraries  and  central  libraries; 
that  in  district  courts  not 
requiring  a  central  library  an 
appropriate  person  be  desig- 
nated to  take  responsibility  for 
all  law  books  in  the  district 

•  There  be  developed 
continuing  education  programs 
for  court  librarians 

•  That  the  artificial  distinction 
that  exists  between  the  circuit 
and  district  courts  regarding  the 
establishment,  maintenance, 
and  staffing  of  central  libraries 
be  eliminated 

•  Experimentation  with 
satellite  librarians  be  continued 
and  extended  to  other  parts  of 
the  country 

•  That  the  Administrative 
Office  furnish  court  of  appeals 
and  district  court  central 
libraries  with  at  least  the  legal 
research  material  that  is 
necessary  to  insure  compat- 
ibility with  those  minimum 
standards  that  the  Judicial 
Conference  approves 

•  Minimum  library  holdings  be 
furnished  court  of  appeals  and 
district  court  central  libraries 

•  Minimum  library  holdingsbe 
furnished  in  the  chambers  of 
each  court  of  appeals  judge, 
district  judge,  magistrate  and 
bankruptcy  judge  at  each 
individual's  official  duty  station 

•  A  system  for  withdrawing 
and  redistributing  surplus 
holdings  be  established 

•  The    Administrative    Office 
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The  InformaticnService 
of  the  Federal  Judicial  Center 


Beyond  Mere  Competence.  /< 
Leo  Levin.  1 977  Brigham  Youn 
U.L.  Rev.  997-1006. 

European    Alternatives    t 
Criminal  Trials:  What  We  Cal 
Learn.  William  L.F.  Felstiner 
Ann      Barthelmes     Drew.     I 
Judges'  J.  18-24+  (Sept.  197S 

The  Impact  of  the  Ne* 
Copyright  Act  on  Photocopyir 
by  Law  Firms  and  Law  Librarie 
Ralph  Artigliere.  52  Fla.  B.. 
528-35  (July/Aug.  1978). 

Legislative    Issues    in    Crirr1' 
Control.    Institute    of    Goven- 
ment,    University    of    Georgi 
1978. 

Modern  Discovery:  Promotiri 
Efficient  Use  and  Preventin. 
Abuse  of  Discovery  in  ■ 
Roscoe  Pound  Traditioi 
William  H.  Becker.  78  FRD  26' 
78  (July  1978). 

Parole     Guidelines    Confuii 
Sentencing  Process.  Herbert 
Miller    &    Jamie    S.    Gorelic. 
Legal    Times    of    Washington 
Aug.  28,  1978,  at  9,  col.  1. 

establish  formal  and  continuir 
liaision  with  GSA  to  provic 
architectural  guidance 

•  A  continuing  program  i 
eliminate  unnecessary  duplies, 
tion  of  holdings  be  establishes 

•  That  the  Judicial  Conferenc 
of  the  United  States  consid*, 
appointing  a  subcommittee  of. 
Judicial  Conference  standir 
committee  to  oversee  th 
operation  of  the  federal  cou, 
library  system 

•  That  the  Administrativ 
Office  and  the  Federal  JudicL 
Center  cooperate  in  an  ongoir 
program  to  monitor  and  assi, 
the  development,  test  the  utilit 
and  recommend  the  impl< 
mentation  of  new  technoloc 
and  services  in  the  leg 
research  field. 

Copies  of  the  report  may  t 
obtained  from  the  Informatic 
Service  Office  of  the  Feder, 
Judicial  Center. 


JNFERENCE  from  page  1 

The  Senator  said  that  a  viable 
jal  system  must  have  at  least 
ee  elements.  He  identified 
ise  elements  as: 

Access  to  the  courts.  Society 
s  performed  better  on  paper 
in  in  practice.  Our  legal 
;tem  is  too  expensive  and 
le-consuming.  The  middle 
ss  and  the  poor  should  have 
j  same  opportunity  to  press 
sir  claims  in  our  courts  as  do 
(  rich,  the  corporations  and 
j  Government. 

Courts  must  expedite  cases, 
'ticularly  civil  cases.  "Justice 
ayed  is  justice  denied  may 
jnd  trite,  but  it  is  true."  He 
:icized  especially  the  trials  in 
il  cases  and  said  if  justice  is 
t  expeditious,  it  is  not 
active. 

The  quality  of  justice.  Quality 
lects  more  than  the  caliber  of 

individual  we  place  on  the 
ich.  The  best  of  judges  must 
ance  the  time  and  effort  he  or 
)  can  devote  to  a  case  against 
court's  backlog.  We  can 
terially  affect  the  quality  of 
itice  by  changing  the 
jcture  of  the  system, 
legarding  the  judgeship  bill. 

Senator  made  no  definite 
nmitments,  but  did  make  it 
ar  that  he  was  supportive  and 
ipathetic  to  the  needs  of  the 
iciary.  He  added  a  personal 
:ervation:  that  the  need 
>uld  have  been  advanced  by 
jryone  involved  in  the 
cess  as  vigorously  eight 
rs  ago  as  it  is  today. 
Congressman  Volkmer 
irred  in  his  remarks  to  his 
ief  that  there  is  a  need  to 
ily  more  "flexibility"  to  the 
eral  system.  He  evidenced  a 
jcial  interest  in  the 
gistrates  bill,  and  the 
ikruptcy  bill  and  though  he 
5  noncommittal  on  just  when 
idgeship  bill  might  come  out 
Congress,  he  was  optimistic 
good  progress  very  soon.  He 
eed  with  Senator  DeConcini 
t  the  appointments  should  be 
ed  on  merit. 


There  was  good  representa- 
tion from  the  Committee  to  Es- 
tablish Standards  for  Admission 
to  Practice  in  the  Federal  Courts. 
Chief  Judge  J.  Edward  Devitt,  (D. 
Minn.),  Chairman,  had  with  him 
to  report  on  the  progress  of  this 
Committee  Judge  James 
Lawrence  King  (S.D.  Fla.)  and 
two  lawyer-members,  Thomas 
E.  Deacy,  Jr.  of  Kansas  City  and 
Henry  Halladay  from  Minneap- 
olis. Chief  Judge  Devitt  will 
make  a  formal  report  to  the 
Judicial  Conference  of  the 
United  States  when  it  meets  in 
Washington  this  month. 

Attorney  General  Bell  re- 
ported on  legislation  affecting 
the  federal  courts,  including  the 
Foreign  Intelligence  Surveil- 
lance Act,  the  proposed  criminal 
code,  arbitration  and  diversity 
jurisdiction. 

Dean  Paul  Carrington,  now  at 
Duke  Law  School,  presented  an 
interesting  and  very  perceptive 
paper  on  the  United  States 
Courts  of  Appeals — their  work, 
new  developments  in  appellate 
procedures  over  the  past  fifteen 
years,  and  his  analysis  of  why 
and  how  changes  have  come 
about. 

An  especially  welcome 
speaker  was  FBI  Director 
William  H.  Webster.  Judge 
Webster  not  only  spoke  to  them 
as  a  high  Government  official 
and  former  colleague;  he  spoke 
to  them  as  a  judge  who  under- 
stood their  heavy  caseloads  and 
the  problems  which  accompany 
heavy  filings.  Aware  of  their 
concerns  for  all  aspects  of  his 
work,  he  reassured  them  that 
actions  in  particularly  sensitive 
areas  would  have  his  "personal 
review." 

Judge  Robert  Van  Pelt  (D. 
Neb.),ashehasdone  in  previous 
years,  presented  a  scholarlyand 
very  helpful  review  of  Eighth 
Circuit  Evidence  opinions. 

Papers  and  speeches  dis- 
tributed at  the  Conference, 
including  new  local  rules,  are 
available  in  the  FJC  Information 
Service  Office. 


JUDGES  MARVIN  FRANKEL 

AND  JOSEPH  MORRIS 
ANNOUNCE  RESIGNATIONS 

Judge  Marvin  E.  Frankel 
announced  on  August  16,  that 
he  would  resign  from  the  U.S. 
District  Court  for  the  Southern 
District  of  New  York,  effective 
September  30,  1978.  Judge 
Frankel  was  appointed  to  the 
position  by  President  Johnson 
on  October  21,  1965.  His 
decision  was  based  upon  his 
desire  for  the  challenge  and 
interest  of  a  new  position  and 
the  ability  to  become  involved  in 
human  rights  activities.  He  will 
return  to  private  practice. 

Judge  Frankel  is  one  of  the 
most  widely-known  members  of 
the  federal  judiciary  and  has 
written  extensively  on  the 
problems  of  sentencing.  He  was 
a  ,  member  of  the  Federal 
Judicial  Center's  Board  from 
1972  until  1978. 

After  graduating  from 
Columbia  University  School  of 
Law  in  1948,  Judge  Frankel 
became  a  Government  attorney 
working  as  an  assistant  to  the 
Solicitor  General.  He  was  in 
private  practice  from  1 956  until 
1962  when  he  joinedthe faculty 
of  Columbia  University  School 
of  Law. 

Judge  Morris  came  to  the  U.S. 
District  Court  for  the  Eastern 
District  of  Oklahoma  in  1974 
and  became  Chief  Judge  of  that 
court  in  1975.  His  prelaw  and 
J.D.  degrees  were  from 
Washburn  University  and  he 
earned  both  LL.M.  and  S.J.D. 
degrees  at  the  University  of 
Michigan. 

In  announcing  his  resigna- 
tion, which  became  effective 
August  1 ,  the  Judge  said  it  was 
a  very  difficult  decision  to  make, 
but  that  he  found  it  even  more 
difficult  to  turn  down  a  very 
attractive  and  professionally 
challenging  offer.  Judge  Morris 
is  now  Vice  President  and 
General  Counsel  of  a  major  oil 
company  in  Houston. 
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ABA  HOUSE  OF  DELEGATES 

ADOPTS  RESOLUTIONS 

ON  COURTS 

At  last  month's  meeting  of  the 
American  Bar  Association  the 
House  of  Delegates  took  action 
on  a  number  of  resolutions 
pertaining  to  the  courts — state 
and  federal. 

In  one  of  its  most  sweeping 
actions,  after  a  brief  but  heated 
debate,  the  House  passed  by 
voice  vote  a  resolution  which 
revised  the  Criminal  Justice 
Standards.  The  one  resolution 
contained  nine  parts  relating  to 
standards  for  trial  by  jury, 
speedy  trial,  the  function  of  the 
trial  judge,  electronic  surveil- 
lance, criminal  appeals, 
appellate  review  of  sentences, 
post  conviction  remedies, 
discovery  and  procedure  before 
trial,  and  joinder  and  severance. 
The  House's  approval  is  partial 
completion  of  an  exhaustive 
study  and  revision  of  criminal 
justice  standards  which  were 
previously  adopted  by  the 
House,  some  as  far  back  as  ten 
years  ago.  Many  judges  in  the 
federal  system  served  on  ABA 
committees  which  drafted  the 
original  and  the  new  revised 
standards. 

Separately  the  House  took  up 
the  report  on  Fair  Trial  and  Free 
Press.  Judge  Alfred  T.  Goodwin 
(CA-9)  is  Chairman  of  the  Task 
Force  which  drafted  this  report. 
Though  the  report  was 
approved,  there  was  excised 
from  the  report  that  portion 
which  pertains  to  the  use  of 
cameras  in  the  courtroom, 
which  will  probably  be  taken  up 
next  February  at  the  Associa- 
tion's mid-year  meeting. 

Eight  other  revised  standards 
for  criminal  justice  are  expected 
to  be  taken  up  at  the  mid-year 
meeting  next  February. 

Of  interest  to  the  federal 
judiciary  also  were  actions 
which:  Disapproved  a  resolution 
to  support  federal  legislation  to 
fund  an  income  tax  audit 
assistance  program  to  offer 
advice,     assistance     and 


representation  to  low-income 
taxpayers;  deferred  action  on  an 
amendment  to  the  Code  of 
Judicial  Conduct  which  would 
permit  a  judge  to  serve  as  a 
director  or  an  officer  of  a 
business  wholly  owned  by 
members  of  a  judge's  family; 
and  approved  a  resolution  to 
support  continuation  of 
affirmative  action  programs  in 
law  school  admissions  and  legal 
hiring  practices. 

The  House  also  supported  the 
enactment  of  comprehensive 
legislation  to  revise  the 
procedural  and  substantive  law 
of  bankruptcy  as  proposed  in 
Title  1  of  H.R.8200andS.2266. 

The  House  took  action  also  on 
a  recommendation  offered  by 
the  Judicial  Administration 
Division.  Approved  was  a  Model 
Judicial  Article  for  the  states,  a 
product  of  the  Committee  to 
Implement  the  Standards  of 
Judicial     Administration. 


Included  in  the  standards  ar 
guidelines  for  appointment  t 
the  bench  and  conduct  whil 
holding  office,  as  well  as  for  th 
removal  or  suspension  of  judge 
in  cases  of  misconduct  c 
disability. 

The     Division's    secon 
recommendation  was  defeatec 
This  resolution  sought  suppor 
in   principle,  for  enactment 
legislation    establishing    broa 
guidelines     for     the     use 
mandatory,    non-bindin 
arbitration  in  a  limited  numbe 
of  U.S.  district  courts  for  a  three 
year    experimental    perioc 
Opposition  to  the  proposal  cam, 
from  the  Section  on  Insurance 
Negligence  and  Compensatio, 
Law,  their  argument  being  the. 
because    arbitration   would   bj 
non-binding  it  would  increas, 
delay  and  at  the  same  time  offe 
no  meaningful  right  of  appeal,  t. 
resolution  to  oppose  arbitration 
however,  was  defeated. 


Eighth  Circuit  Conferences  to  be  Restructured 

CHIEF  JUDGE  GIBSON  REPORTS  ON  THE  EIGHTH  CIRCUIT 


In  his  address  opening  the 
Eighth  Circuit  Judicial 
Conference,  Chief  Judge  Floyd 
R.  Gibson  reported  on  the  state 
of  the  business  of  the  courts 
within  the  Circuit,  articulated 
some  of  the  problems 
accompanying  heavy  work- 
loads, and  introduced  the  new 
judges  who  have  joined  the 
Circuit  since  last  they  met. 

Of  particular  interest  was 
Chief  Judge  Gibson's  refer- 
ences to  the  work  of  a  special 
committee  he  appointed  in  the 
spring  of  1977  to  consider  the 
restructuring  of  their  annual 
conferences.  The  committee 
was  constituted  by  appoint- 
ments of  a  lawyer  from  each  of 
the  ten  districts,  two  circuit 
judges  and  three  district  judges. 
What  they  were  especially 
asked  to  address  was  whether 
they  could  in  any  way  "more 
effectively  conform  to  the 
congressional  mandate 
embodied    in   28   U.S.C.   333," 


which  states  that  the  Judici! 
Conference  of  each  Circuit  sbi 
convene  annually  "for  tr 
purpose  of  considering  tr- 
business  of  the  courts  ar 
advising  means  of  improving  tri 
administration  of  justice  withj 
each  circuit." 

The  committee's  report  wf 
adopted  by  the  Judicial  Count 
of  the  Circuit  on  April  1 3,  1 97;' 
and  was  distributed  at  th. 
conference  last  month. 

One  of  the  main  recon 
mendations  was  that  membei 
of  the  bar  have  more  acti\ 
participation  at  the  conference 
and  that  "members  of  the  b< 
shall  participate  in  planning  ar 
conducting  the  conferences 
One  section  of  the  repo 
establishes  a  Judicial  Confe 
ence  Advisory  Committee  ar 
stipulates  that  this  committe1 
will  "make  recommendatior 
with  respect  to  annual  prograrr 
and,  where  appropriate,  assi: 
the  Conference  in  implementir 


Chief  Judge  Gibson 

programs,  including  those 
lere  legislative  and  executive 
tion  is  required." 
Chief  Judge  Gibson  has 
pointed  a  committee  of  ten 
iges  and  lawyers — to  begin 
plementation  of  the  plan 
veloped  by  the  committee. 
rhis  action  by  the  judges  of 
}  Eighth  Circuit  follows  a 
:ent  trend  to  review  and 
structure  the  annual  statutory 
iferences.  In  1976  the  Ninth 
cuit  released  a  100-page 
port  on  their  circuit 
iferences,  a  product  of  an 
jht-member  committee 
pointed  by  Chief  Judge 
chard  Chambers,  and 
Droved  "in  principle"  by  the 
dicial  Council  of  the  Ninth 
cuit.  At  the  annual  confer- 
ee of  the  Third  Circuit  to  be 
Id  next  month  there  will  be  on 
sir  agenda  proposed  revision 

their  rules  governing  the 
ucture  of  their  conferences, 
rhe  FJC  Information  Service 
:ice  has  very  extensive  files 
the  programs  of  all  the  circuit 
iferences,  as  well  asall  major 
Presses.  Also  available  are 
i  committee  reports  on 
structuring  the  conferences. 


RVARD  from  page  1 

"he  Board  regarded  its  ap- 
val  of  this  program  to  be 
tsistent  with  the  Center's 
ctice  of  providing  specialized 
:ion  aid  to  personnel  in  the 
Jicial  Branch.  It  will  be  an 
ension  of  their  policy  to 
pplement    the    Center's 


CLASS  DAMAGE 
LEGISLATION  INTRODUCED 

A  Department  of  Justice  draft 
statute  proposing  revisions  in 
class  damage  procedures  was 
introduced  in  the  Senate  as 
S.  3475  on  August  25. 

The  Department's  bill  is  based 
on  three  major  conclusions. 
First,  more  must  be  done  to 
deter  instances  of  pervasive 
small  injury  where  it  is  not 
economically  feasible  to  initiate 
individual  actions.  Second, 
where  individual  injury  is  more 
substantial  (more  that  $300) 
effective  means  of  redress 
should  be  provided  under 
procedures  which  avoid 
unnecessary  escalation  of 
expense.  Third,  the  courts  must 
be  given  the  tools  to  manage 
both  types  of  cases  effectively. 
In  short,  this  bill  is  an  attempt  to 
establish  fair,  balanced  and 
effective  class  damage 
procedures  in  response  to  many 
of  the  plaintiff  and  defendant 
objections  to  the  application  of 
the  existing  Rule  23(b)(3). 

Therefore,  two  different 
procedures  are  created  subject 
to  newmanagementtechniques 
designed  to  make  them  triable  in 
a  manner  fair  to  both  parties. 

First,  a  public  action  for  mass 
small  injury  would  be  created 
vesting  a  single  claim  in  the 
United  States  against  the 
wrongdoer.  Cases  meeting  the 
procedural  requirements 
become  the  exclusive  mass 
remedy.  Appropriateness  of  the 
lawsuit  would  be  determined  at 
a  preliminary  hearing  which 
would  strongly  interject  the 
judicial  officer  into  the 
management  of  the  action.  As 
an    incentive    and    to    make    it 


regular  seminars  and  work- 
shops by  supporting  attendance 
at  educational  institutions  when 
it  is  not  cost  effective  for  the 
Center  to  offer  such  courses. 
Heretofore,  there  have  been 
relatively  few  opportunities  for 
judges  to  take  advantage  of  the 


financially  worthwhile  for  the 
initiation  of  public  actions  by 
private  persons  (by  notice  on  the 
Attorney  General  and  the  U.S. 
Attorney)  costs  and  attorney's 
fees  are  awarded  if  the  action  is 
successful.  If  the  plaintiff 
prevails,  the  defendant  would 
pay  the  amount  of  the  judgment 
into  a  special  fund  set  up  in  the 
Administrative  Office  of  the  U.S. 
Courts.  The  Administrative 
Office  would  then  handle 
individual  claims. 

Second,  the  bill  would 
establish  procedures  for 
compensation  for  mass  injury  of 
substantial  individual  amounts. 
This  provision  would  provide  a 
new  less  cumbersome  remedy 
where  the  injury  inflicted 
exceeds  $300. 

Both  of  the  new  procedures 
would  be  subject  to  new 
management  techniques.  These 
include: 

•  regulation  of  settlements 
with  clear  provisions  for  notice, 
participation  by  the  United 
States  in  a  public  action,  and 
judicial  control 

•  elimination  of  motion  prac- 
tice on  adequacy  of  representa- 
tion issues  with  concomitant 
expansion  of  the  judicial  role 

•  mandatory  transfer  and 
consolidation  by  the  multi- 
district panel  where  there  are 
multiple  actions  to  provide  a 
single  litigation  of  all  matters 
arising  out  of  the  same 
transaction  or  occurrence 

•  supervision  by  the  circuit 
judicial  councils  of  overly- 
delayed  district  court  rulings 

•  provisions  for  computing 
attorney  fee  awards  based  on 
hourly  rates  and  more  rational 
allowances  for  time  and  risk 

[See  related  story  in  July 
issue,  Vol.  10,  No.  7,  p.  7.] 

specialized  tuition  program. 

Further  details  on  the  Harvard 
program  are  available  on  re- 
quest. Interested  federal  judges 
should  be  in  touch  as  soon  as 
possible  with  Federal  Judicial 
Center  Director  A.  Leo  Levin. 
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APPOINTMENTS 

Alfred     Laureta,    U.S.     District 

Judge,  Mariana  Islands,  May 

19  ' 
Santiago     E.     Campos,     U.S. 

District  Judge,  D.  NM,  July  1 2 
Edward    S.    Smith,    Associate 

Judge,  U.S.  Court  of  Claims, 

Julv  28 
Jose    A.    Gonzalez,    Jr.,    U.S. 

District    Judge,     S.D.     FL, 

August  8 
Thomas  A.  Wiseman,  Jr.,  U.S. 

District     Judge,      M.D.     TN, 

August  1 1 
Louis    H.    Pollak,    U.S.    District 

Judge,  E.D.  PA,  Sept.  8 

CONFIRMATIONS 

James    D.    Phillips,    Jr.,    U.S. 

Circuit  Judge  (CA-4),  August 

11 
Harry     E.     Claibourne,     U.S. 

District  Judge,  NV,  August  1 1 
Norma      Levy     Shapiro,      U.S. 

District    Judge,     E.D.     PA, 

August  1 1 

NOMINATIONS 

Harold  A.  Baker,  U.S.  District 
Judge,  E.D.  IL,  August  9 

Richard  S.  Arnold,  U.S.  District 
Judge,  E.  &  W.  AK,  August  1 4 

Bruce  S.  Jenkins,  U.S.  District 
Judge,  D.  UT,  August  28 

ELEVATION 

Fredrick  A.  Dougherty,  Chief 
Judge,  U.S.  District  Court, 
E.D.  OK,  August  1 
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RESIGNATION 

Joseph  W.  Morris,  Chief  Judge, 
U.S.  District  Court,  E.D.  OK, 
August  1 

DEATHS 

Austin    L.    Staley,    U.S.   Senior 

Circuit  Judge  (CA-3),  August 

3 
Phillip    Foreman,    U.S.    Senior 

Circuit  Judge  (CA-3)  August 

17 
Frank    Gray,    Jr.,    U.S.    Senior 

District     Judge,      M.D.     TN, 

Sept.  9 


Managemen 
Supervisors 


Seminar 
Clerks, 


fo. 
Loj 


Sept.     18-20 

Training    for 

Dallas,  TX 
Sept.     20-22 

Bankruptcy 

Angeles,  CA 
Sept.  21-22  Judicial  Confer 

ence  of  the  United  States, 

Washington,  DC 
Sept.  23-24  Seminar  for  Cour 

Reporters,  Louisville,  KY 
Sept.    26-29    Employmen 

Placement    Workshop    foi 

Probation  Officers,  Washing 

ton,  DC 
Oct.    2-4   Sentencing   Institute 

(Eighth   and  Tenth   Circuits) 

Denver,  CO 
Oct.  4-6  Management  Traininc 

for  Supervisors,  Seattle,  WA 
Oct.  5-6  Conference  of  Metro 

politan     Chief     Judges 

Williamsburg,  VA 
Oct.     12-13     Workshop     fo 

District    Judges    (Seventh 

Circuit),  Chicago,  IL 
Oct.     19    Judicial    Conference 

Appellate    Rules   Committee 

Washington,  DC 
Oct.  21-22  Seminar  for  Cour 

Reporters,  Salt  Lake  City,  UT 
Oct.     23-25     Management 

Training    for    Supervisors 

Baton  Rouge,  LA 
Oct.     23-26    Third     Circui 

Judicial      Conference,      Sf 

Thomas,  V.I. 
Oct.    30-Nov.    1     Seminar   fo 

Circuit  Court  Clerks,  St.  Louis 

MO 
Jan.  17-19,  1979  Conference 

of  Federal  Appellate  Judges 

Los  Angeles,  CA        
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HOUSE,  SENATE,  PASS 
MINIBUS  JUDGESHIP  BILL 

tfter  deliberating  for  more 
n  17  months,  the  95th  Con- 
ss  has  passed  the  Omnibus 
Jgeship  Bill.  Final  action 
ne  in  the  House  of  Represen- 
ves  on  October  4,  and  in  the 
late  on  October  8.  Reconcili- 
>n  of  the  House  and  Senate 
sions  of  the  bill  on  Septem- 
20  was  reported  in  last 
nth's  issue  of  The  Third 
nch. 

i  September  1 972,  the  Judi- 
Conference  approved  the 
ding  of  its  Quadrennial 
vey  of  Judgeship  Needs  and 
horized  their  transmittal  to 
lgress.  An  appropriate  draft 
in  "Omnibus  Judgeship  Bill" 
s  filed  with  both  the  House 
I  Senate  on  the  first  day  of 

93rd  Congress,  January  3, 
'3. 

m  January  29,  that  draft  bill 
5  introduced  as  S.597,  93rd 
lgress,  a  bill  to  create  51 
itional  judgeships.  That  bill 
ed  of  passage.  A  successor 

S.287,  was  reintroduced  in 

94th  Congress.  It  too  failed 
massage  on  adjournment  sine 
on  October  20,  1976. 
Almost    simultaneously,    the 
dicial    Conference    approved 

transmittal  to  Congress  the 
dings  of  its  1 976  Quadrennial 
rvey.  That  draft  legislation 
s  transmitted  to  Congress  on 
>ruary  7,  1977.  The  late 
nator  John  L.  McClellan  (D. 
C)  introduced  the  draft  bill  on 
)ruary  10,  1977. 

See  JUDGESHIPS  page  3 


Chief  Judges  in  the  federal  court  system  met  at  the  Supreme  Court  September  20  in 
conjunction  with  the  meeting  of  the  Judicial  Conference  of  the  United  States.  Chief  Judges 
pictured  from  left,  Collins  J.  Seitz  (CA-3),  Skelly  Wright  (CA-DC).  Floyd  R.  Gibson  (CA-8) 
Harry  Phillips  (CA-6),  Howard  T.  Markey  (CCPA),  John  R.  Brown  (CA-5),  Frank  M.  Coffin  (CA- 
1),  Daniel  Friedman  (Ct.  Claims),  Irving  R.  Kaufman  (CA-2),  Thomas  E.  Fairchild  (CA-7) 
Clement  F.  Haynsworth,  Jr.  (CA-4),  Oliver  Seth  (CA-10).  Not  available  at  time  photograph  was 
taken:  Chief  Judge  James  R.  Browning  (CA-9). 

METROPOLITAN  CHIEF  JUDGES  HOLD 
SEMI-ANNUAL  MEETING 


Juries,  antitrust,  improving 
trial  advocacy  in  the  federal 
courts,  and  "flex-time"  were 
topics  which  dominated  the 
semi-annual  meeting  of  the 
Conference  of  Metropolitan 
District  Chief  Judges  on  October 
4-6  in  Williamsburg,  Virginia. 

The  Conference  provides  the 
chief  judges  of  the  larger  federal 
district  courts  with  an  oppor- 
tunity to  stay  abreast  of  devel- 
opments of  particular  interest  to 
their  courts.  It  is  intended  to 
focus  on  the  problems  of  the 
chief  judges  and  to  allow  for  an 
exchange  of  views  among  the 
participants.  The  Federal  Judi- 
cial Center  sponsors  the  Con- 


ference. The  Center's  Director 
Emeritus,  Senior  Judge  Walter 
E.  Hoffman  (E.D.  Va.)  is  the 
Conference  Chairman.  Joseph 
L.  Ebersole,  Deputy  Director  of 
the  Center,  serves  as  Secretary. 
The  role  and  the  utilization  of 
the  jury  in  federal  courts  was  a 
major  topic  of  discussion.  There 
was  a  presentation  by  Profes- 
sors Veda  and  Robert  Charrow, 
explaining  the  implications  of 
their  research  on  the  compre- 
hensibility  of  jury  instructions. 
On  a  related  but  more  opera- 
tional level,  the  Met  Chiefs  had 
the  opportunity  to  exchange 
information    on    their    courts' 

See  METROPOLITAN  page  6 


Reaffirms  Support  in  Principle 


JUDICIAL  CONFERENCE  CALLS  FOR  CHANGES 
IN  JUDICIAL  TENURE  BILL 


EL 

si 


o, 

t 

SSI 
>« 

br: 

BR!! 
Kll 

::::: 


Last  March,  the  Judicial  Con- 
ference of  the  United  States, 
responding  to  a  Congressional 
request,  expressed  the  Confer- 
ence's views  on  three  pending 
proposals  relating  to  tenure  and 
removal  of  federal  judges.  These 
proposals  were  embodied  in 
three  bills:  H.R.  9042,  H.R. 
9451,  and  S.  1423. 

The  statement  issued  by  the 
Conference  reads  in  part: 

"Among  the  proposals  cur- 
rently pending  in  Congress, 
establishing  methods  for  deal- 
ing with  judicial  conduct  and 
disability,  the  Judicial  Confer- 
ence approved  in  principle  the 
objectives  of  S.  1423,  as  em- 
bodied in  the  'committee  print' 
of  February  3,  1978. 

"While  fully  cognizant  of  the 
Constitutional  powers  vested  in 
the  Congress  and  the  Confer- 
ence's obligation  to  respect 
those  powers,  in  responding  to 
Congressional  requests  for 
views  on  those  bills,  the  Confer- 
ence also  believes  it  is  obligated 
to  express  its  genuine  concern 
that  enactment  of  any  bill 
authorizing  removal  of  a  judge 
from  office  by  a  method  other 
than  impeachment  will  raise  the 
fundamental  question  of  the 
Act's  constitutionality. 

"Aside  from  the  reservation 
expressed  on  the  constitution- 
ality of  the  removal  feature,  the 
Conference  concludes  that  leg- 
islation placing  authority  in  the 
Judicial  Branch  itself  is  both 
compatible  with  long-standing 
concepts  of  separation  of 
powers  and  desirable  in  terms  of 
maintaining  the  ultimate  objec- 
tive of  an  independent  judiciary 
worthy  of  public  confidence. 

"We  believe  that  S.  1423 
should  be  altered  in  some 
respects.  For  example,  we 
would  recommend  that  sub- 
section (c)  (1 )  of  proposed  sec- 
tion 383  be  amended  to  provide 


authority  for  a  panel  established 
by  proposed  section  382  to  itself 
dismiss  a  complaint,  in  addition 
to  recommending  dismissal  or 
further  investigation.  Further, 
we  believe  that  S.  1423  should 
expressly  reaffirm  the  authority 
of  the  judicial  councils  of  the 
circuits  to  deal  with  inappropri- 
ate judicial  conduct  by  formal  or 
informal  action,  and  suggest 
that  this  might  be  accomplished 
by  allowing  the  circuit  a  reason- 
able period  of  time  to  act  with 
respect  to  any  complaint  before 
that  complaint  is  referred  to  the 
circuit  panel  pursuant  to  section 
382  of  S.  1423.  Other  changes 
not  incompatible  with  the  objec- 
tives of  S.  1423  may  be 
proposed." 

Because  it  appeared  the 
Conference's  views  on  S.  1423 
were  misunderstood,  the 
Conference  again  reaffirmed  its 
position  with  the  following 
resolution  adopted  by  that  body 
on  September  22,  1978: 

"The  action  of  the  Judicial 
Conference  concerning  S. 
1423,  95th  Congress,  has  been 
widely  misunderstood  and  the 
Conference  hereby  reaffirms  its 
genuine  concern  that  enact- 
ment of  any  bill  authorizing 
removal  of  a  judge  from  office  by 
a  method  other  than  impeach- 
ment will  raise  the  fundamental 
question  of  the  Act's  constitu- 
tionality. 

"The  Conference  expresses 
its  disapproval  of  any  legislative 
provision  which  purports  to 
delegate  to  any  tribunal  or  entity 
the  constitutional  power  of 
Congress  to  remove  a  federal 
judge  from  Office." 

An  additional  resolution  di- 
rected the  Conference's  Com- 
mittee on  Court  Administration 
to  conduct  a  study  "to  determine 
whether  legislation  is  neces- 
sary to  clarify  the  power  of  the 


Judicial  Councils  of  the  Circu 
to  adopt  procedures  for  t 
examination  of  judicial  condi 
in  cases  where  it  is  warrant 
and  to  take  appropriate  acti 
with  respect  to  such  instance; 

This  Committee,  one  of  t 
largest    and    most   prestigioi 
was    instructed   to    report   t 
results  of  their  study  at  the  ne 
meeting  of  the  Judicial  Confe- 
ence  which  will  be  held  nei 
March.    The    purpose    of    th 
second  resolution  is  obviously: 
recommend    proposals    whi<' 
might  be  necessary  to  set  | 
procedures  which  would  make 
possible  for  the  Judicial  Bran 
to  deal  with  judicial  misbehavii 
through    revisions    of    existir 
administrative  machinery. 

Since  1940  the  Conferen; 
has  approved  five  statemeri 
related  to  legislative  propose! 
similar  to  the  pending  Sena; 
bill,  S.  1423.  In  every  instani 
the  Conference  has  consistent 
sought,  in  the  context  of  evalu 
ting  specific  legislative  prop 
sals,  to  convey  three  princip 
beliefs: 

(1)  The  belief  that  more  ef 
cient  and  effective  methods  I 
resolving  problems  associat: 
with  alleged  judicial  miscondi 
would  promote  the  ultima 
objective  of  an  independe 
judiciary  worthy  of  publ 
confidence; 

(2)  The  belief  that  correcti 
authority  would  best  be  vest' 
in  the  Judicial  Branch  itself 
recognition  of  long-standii 
separation  of  powers  concep 
and 

(3)  The  belief  that  any  authc 
ization  of  a  "power  of  remove 
applicable  to  federal  judges 
any  institution  other  than  tl 
Congress  would,  perhat 
unnecessarily,  but  surely  ine\ 
tably,  raise  the  fundamem 
constitutional  question  of  t 
scope  of  the  impeachme 
power  vested  in  Congress. 


COMMITTEE     ON     STANDARDS     FOR 
ADMISSION     REPORTS    TO    JUDICIAL    CONFERENCE 


Patricia  A.  Thomas 

PATRICIA  THOMAS 

APPOINTED  CHIEF, 

LIBRARY  SERVICES 

BRANCH 

The  appointment  of  Patricia 
nne  Thomas  as  Chief  of  the 
brary  Services  Branch  was 
■mounced  by  the  Administra- 
/e  Office  September  1 1 .  The 
)sition,  which  is  within  the 
dministrative  Services  Divi- 
on,  was  created  in  response  to 
recommendation  made  in  the 
icently  released  report, 
iproving  the  Federal  Court 
brary  System.  The  recommen- 
itions  made  in  the  report  were 
jproved  by  the  Judicial  Con- 
rence  in  March,  1978. 
Ms.  Thomas'  first  plans  focus 
l  travel  to  each  of  the  circuits 

observe  the  operation  of  the 
rcuit  courts  and  their  libraries, 
am  of  existing  library  prob- 
ms  and  to  become  acquainted 
ith  library  staff  throughout  the 
>untry.  She  plans  to  complete 
;r  tour  before  a  librarians 
sminar  to  be  held  in  Washing- 
n  in  the  Spring  of  1979. 
A  native  of  Rockey  River, 
hio,  Ms.  Thomas  graduated 
Dm  Case  Western  Reserve 
liversity  in  1949  with  an  A.B. 

political  science,  history  and 
:onomics.  She  received  her 
D.  from  Case  Western  in 
)51,  and  was  admitted  to  the 
hio  Bar  the  same  year.  Before 
?r  appointment  as  Chief, 
brary  Services  Branch,  she 
as  head  librarian  at  the  Inter- 
\\  Revenue  Service. 


A  committee  of  the  Judicial 
Conference  of  the  United  States 
on  September  22  released  a 
report  and  recommendations  on 
standards  for  admission  to  prac- 
tice in  the  federal  district  courts. 
The  proposals  set  out  in  the 
report  are  based  on  approxi- 
mately two  years  of  study  and 
public  hearings. 

The  Judicial  Conference 
Committee  report  tentatively 
proposes  two  basic  standards, 
one  involving  knowledge  of 
federal  legal  practice  and  the 
other  involving  actual  trial 
experience.  Lawyers  desiring  to 
practice  in  federal  district  courts 
would  be  requiredto  undergo  an 
examination  to  demonstrate 
knowledge  of  federal  jurisdic- 


JUDGESHIP  from  page  1 

The  final  version  of  the  bill 
provides  for  152  new  judge- 
ships, 1 1 7  for  the  district  courts, 
and  35  for  the  circuit  courts. 
District  court  judgeships 
authorized  in  the  bill  are  identi- 
cal to  those  of  the  House  version 
reported  in  the  February  1978 
issue  of  The  Third  Branch  with 
the  exception  of  an  additional 
eight  added  in  the  conference 
agreement  as  shown  below.  (A 
district  court  judgeship  pro- 
posed in  the  House  version  for 
Wyoming  was  deleted  by  the 
conferees.) 


District 

Added 

by 
House 

Added 

Under 

Conference 

Agreement 

Arizona 

2 

3 

Florida 
Northern 

0 

1 

Georgia 
Northern 

4 

5 

Indiana 
Southern 

0 

1 

Louisiana 
Eastern 

3 

4 

Massachusetts 

3 

4 

Puerto  Rico 

3 

4 

Texas  Southern 

4 

5 

tion,  Federal  Rules  of  Proce- 
dure, Federal  Rules  of  Evidence, 
and  the  Code  of  Professional 
Responsibility — an  examination 
which  may  be  part  of  the  multi- 
state  bar  examination  presently 
administered  in  about  forty 
states. 

The  Committee  also  recom- 
mends that  an  applicant  for 
admission  to  federal  trial 
practice  be  required  to  have 
been  involved  in  at  least  four 
trial  experiences,  two  of  which 
must  be  in  actual  cases  in  either 
a  state  or  federal  court  working 
with  experienced  trial  lawyers. 
The  other  experiences  may  be 
participation  in  simulated  trials 
in   law   schools,   or  supervised 

See  STANDARDS  page  7 


convenes  on  January  3,  1979, 
and  Attorney  General  Bell  has 
already  said  that  he  is  geared  up 
to  process  the  nominees.  In 
addition,  the  American  Bar 
Association,  which  investigates 
and  rates  all  nominees,  has 
already  announced  they  are 
prepared  to  act  immediately, 
possibly  by  working  through  two 
committees. 


Nominations  from  the 
President  are  expected  shortly 
after     the     96th     Congress 


SURVEY  OF  DISCOVERY 
LITERATURE  AVAILABLE 

Survey  of  the  Literature 
on  Discovery  from  1 970  to 
the  Present:  Expressed 
Dissatisfaction  and  Pro- 
posed Reforms,  authored 
by  Professor  Daniel  Segal 
of  the  University  of  Penn- 
sylvania Law  School  forthe 
Federal  Judicial  Center,  is 
available  from  the  Center's 
Information  Service  Office. 

The  report  is  a  survey  of 
the  literature  on  discovery 
rules  since  the  last  major 
revision  of  the  discovery 
provisions  of  the  Federal 
Rules  of  Civil  Procedure. 
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SECOND  CIRCUIT 
CONFERENCE  HELD 

Over  600  federal  judges,  law 
school  deans,  law  professors, 
and  private  practitioners  from 
New  York,  Connecticut  and 
Vermont,  along  with  high  level 
federal  officials  and  well-known 
mental  health  experts,  con- 
vened at  the  annual  Second  Cir- 
cuit Judicial  Conference  held 
September  7-9  in  Buck  Hill 
Falls,  Pennsylvania. 

The  theme  of  the  Conference 
this  year  was  "Psychiatry  and 
the  Law" — one  of  the  first  ef- 
forts of  the  bench  and  bar  and 
the  psychiatric  profession  to 
reconcile  the  "wisdom  and 
demands  of  these  two  divergent 
spheres  of  thought  and  action." 

Well-known  psychiatrists, 
professors  and  lawyers  par- 
ticipated as  panelists  at  the 
Conference  examining  these 
questions: 

•  Do  present  tests  and  proce- 
dures for  commitment  make 
sense? 

•  Should  involuntarily  com- 
mitted patients  have  rights  to 
receive  or  refuse  treatment? 

•  Is  it  time  to  abolish  the 
insanity  defense? 

•  Should  permanently  incom- 
petent defendants  be  tried? 

In  his  "state  of  the  Circuit" 
address  opening  the  Confer- 
ence, Chief  Judge  Irving  R. 
Kaufman  noted  progress  made 
in  implementing  the  work  of 
earlier  conferences,  and  steps 
taken  by  the  Circuit  to  improve 
the  administration  of  justice: 

•  The  report  of  the  Clare  Com- 
mittee, appointed  by  Chief 
Judge  Kaufman  over  five  years 
ago  to  study  the  quality  of  advo- 
cacy in  the  Circuit,  has  resulted 
in  greater  attention  to  the  need 
for  "on-the-job"  training  of 
advocates. 

•  The  work  of  the  Commission 
on  the  Reduction  of  Burdens 
and  Costs  in  Civil  Litigation  — 
inspired  by  last  year's  confer- 
ence to  deal  with  the  demands 
made  by  massive  discovery  and 
repeated  motions  and  counter- 
motions  upon  the  parties  and 


the  courts — has  resulted  in  a 
voluntary  masters  project  in  the 
Southern  District  of  New  York. 
The  master,  a  highly  qualified 
trial  lawyer,  will  assist  parties  in 
clarifying  and  narrowing  the 
issues  presented  by  a  dispute. 

•  Employment  by  the  Circuit 
of  the  English  practice  of 
deciding  appeals  by  oral  opinion 
delivered  from  the  bench  when 
disputes  present  relatively 
simple  issues  or  do  not  "break 
new  legal  ground." 

•  Adoption,  on  an  experimen- 
tal basis,  of  a  so-called  "letter- 
brief"  program  in  which  the 
court  relies  on  a  ten-page  letter 
and  the  appeal  heard  on  the  full 
original  record  in  relatively  un- 
complicated, single-issue  civil 
appeals. 

Chief  Judge  Kaufman  also 
reviewed  the  performance  of 
the  courts  in  the  Circuit. 

For  the  fifth  consecutive  year, 
and  for  the  seventh  time  in  the 
past  eight  years,  more  cases 
than  were  filed  were  terminated 
in  the  Court  of  Appeals. 

District  courts  in  the  Circuit 
cleared  their  criminal  calendars 
for  the  fifth  consecutive  year. 
The  Southern  and  Western  Dis- 
tricts of  New  York  and  the  Dis- 
trict of  Vermont  cleared  their 
civil  calendars  as  well. 

In  the  address,  Chief  Judge 
Kaufman  proposed  creation  of  a 
"five  year  plan"  to  blueprint  the 
improvements  needed  in  the 
district  courts  to  eradicate  back- 
log and  delay.  A  committee 
composed  of  judges  of  the  dis- 
trict courts  and  members  of  the 
trial  bar  to  work  on  the  proposed 
blueprint  and  establish  goals 
and  plans,  is  to  be  appointed 
soon. 

lhelhird  Branch 

S.  Couris  ai 

IS    Of 

'iould  be  directed  to     1520   H 
N  W  ,  Washington,  D  C   20005 
Co-editors: 

L    O'Donnell,   Director,   Division  of 

ial     Affairs     and     Infi 
>s,  Federal  Judicial  Center 

Spaniol.  Jr..   Deputy  Dire 
ive  Office,  US  0 


BICENTENNIAL  FILMS 
SUCCESSFULLY  LAUNCHEI 

The  film  series,  "Equal  Jus 
tice  Under  Law,"  produced  as 
Bicentennial  project  of  the  Judi 
cial  Conference,  is  enjoying 
successful  run  as  evidenced  b 
a  growing  list  of  viewers.  Th 
exact  number  of  people  wh 
have  seenthefilmswill  neverb 
known,  but  reports  received  t 
date  from  Chief  Judge  Howar 
T.  Markey  (C.C.P.A.),  mak 
2,000,000  a  conservativ 
estimate. 

Narrated  by  E.  G.  Marshal 
the  five  films  dramatically  por 
tray  the  factual  backgrounds,  a 
well  as  public  and  court  debate 
on  the  issues  in  Marbury 
Madison,  McCulloch  v.  Mar) 
land.  Gibbons  v.  Ogden  and  th 
trial  of  Aaron  Burr  (two  films). 

Critical  audiences,  includin 
justices,  judges,  lawyers,  an 
educators,  have  been  enthus 
astic  in  their  praise  of  the  film: 
as  have  members  of  the  genen 
public. 

Audiences  have  been  divers 
and  widespread.  Thus  far,  th 
films  have  been  shown 
number  of  times  on  the  Publi 
Broadcasting  System,  and  < 
hundreds  of  high  school; 
colleges,  and  law  school 
where  with  accompanyin 
teacher's  guide,  they  have  bee 
well  received  as  teaching  tooh 
They  have  been  shown,  an, 
used  as  part  of  regular  course: 
in  the  four  Military  Academies 
A  set  has  been  acquired  by  th 
International  Communicatio 
Agency  with  plans  to  make  th 
films  available  to  all  oversea 
posts  as  part  of  their  culture 
programs.  The  Smithsonian  i 
showing  the  films  to  enthusias 
tic  tourist  groups.  The  series  ha 
served  as  part  of  a  lecture  pre 
gram  at  the  Salzburg  Seminc 
and  has  been  shown  at  the  Inn 
of  Court  in  London.  A  number  ( 
Circuit  Judicial  Conference 
have  shown  one  or  more  of  th 
films  at  their  J  udicis 
Conferences. 

The  foregoing  is  a  partial  lis 

See  BICENTENNIAL  page 


U.S.  MINT  COMPLETES 

ADDITIONAL  MEDALS  IN 

CHIEF  JUSTICE  SERIES 

The  U.S.  Mint  has  announced 
the  completion  of  the  Chief 
Justice  John  Rutledge  Medal 
and  the  Chief  Justice  Earl 
Warren  Medal  in  the  Com- 
morative  Medals  Series 
honoring  the  Chief  Justices  of 
the  United  States.  The  obverse 
side  of  each  medal  bears  the 
likeness  of  the  Chief  Justice 
while  the  reverse  side  bears  the 
seal  of  the  Supreme  Court  of  the 
United  States.  The  three  inch 
bronze  medals,  which  may  be 
purchased  from  the  Mint,  are 
also  made  available  from  the 
Supreme  Court  Historical 
Society. 

The  completion  of  the  Chief 
Justice  Rutledge  and  Chief 
Justice  Warren  medals  brings 
the  total  number  of  completed 
medals  in  the  series  to  four.  The 
Chief  Justice  John  Jay  and 
Chief  Justice  Warren  E.  Burger 
medals  have  been  available  for 
some  time.  All  are  available 
through  the  Supreme  Court 
Historical  Society. 


UNIFORM   REPORTING  DISCIPLINARY  ACTIONS  RECOMMENDED 


In  1967  the  President  of  the 
nerican  Bar  Association  con- 
futed a  committee  to  study 
id  evaluate  disciplinary  proce- 
ires  in  the  United  States.  The 
te  Mr.  Justice  Clark,  just 
tired  from  the  U.S.  Supreme 
)urt,  was  appointed  Chairman, 
tree  years  later  the  committee 
embers  reported  their  findings 
id  recommendations  in  a 
•mprehensive  report. 
One  recommendation  was 
e  establishment  of  a  central 
fice  to  receive  and  keep  accu- 
te  records  of  disciplinary 
oceedings  in  all  courts,  state 
id  federal.  Carrying  out  this 
oposal,  the  ABA  moved 
lickly  and  set  up  a  national 
scipline  data  bank.  All  states 
>w  report  the  names  of 
wyers  censured,  suspended  or 
sbarred,      and      participating 


courts  are  eligible  to  receive 
information  from  the  data  bank. 
It  cured  a  major  criticism  recited 
in  the  report — that  lawyers  who 
had  been  disbarred  in  one  state 
could  easily  move  into  another 
state  and  practice  law  without 
disclosing  their  prior  record. 

While  some  federal  courts 
report  to  this  data  bank,  there 
are  many  that  do  not.  Mindful  of 
this,  the  Chief  Justice  recently 
wrote  the  Chief  Judges  in  the 
non-participating  courts  and 
urged  that  they  commence 
reporting  their  disciplinary 
actions.  Included  in  the  Chief 
Justice's  letter  is  the  observa- 
tion that  ". .  .the  integrity  of  our 
profession  would  be  enhanced 
by  a  uniform  reporting  of  all 
attorney  disciplinary  actions. 
When  an  attorney  is  disciplined 
in  one  jurisdiction  every  court  in 


the  system  should  have  access 
to  this  information." 

So  far  over  half  of  those  con- 
tacted replied  saying  they  would 
be  reporting  to  the  Chicago 
based  data  bank  office. 

A  further  outgrowth  of  the  so- 
called  "Clark  Report"  is  the 
development  of  proposed  stan- 
dards for  lawyer  disciplinary  and 
disability  proceedings.  These 
standards  are  designed  to  be 
models  for  adaptation  by  the 
courts  when  structuring  their 
disciplinary  proceedings. 

The  Judicial  Conference  of 
the  United  States  at  its  meeting 
last  month  approved,  with 
modifications,  those  ABA  model 
rules.  They  are  to  be  distributed 
to  all  district  and  circuit  courts 
with  a  recommendation  for 
adoption  "on  an  optional  basis." 
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EMPLOYMENT  PLACEMENT 

WORKSHOPS  HELD 
FOR  PROBATION  OFFICERS 

Probation  officers  from  the 
Northeast  and  Southeast  re- 
gions attended  an  Employment 
Placement  Workshop  Septem- 
ber 26-29  held  at  the  Federal 
Judicial  Center.  The  workshop 
was  the  third  specialized  train- 
ing course  for  probation  office 
employment  specialists  con- 
ducted by  the  Center's  Educa- 
tion and  Training  Division. 

An  interagency  agreement 
made  in  March  1977  between 
Wayne  P.  Jackson,  Chief  of  the 
Division  of  Probation  and 
Norman  A.  Carlson,  Director  of 
the  Bureau  of  Prisons  provided 
the  impetus  for  the  training.  As 
a  result  of  the  agreement,  the 
U.S.  Probation  System  assumed 
administrative  and  operational 
responsibility  for  developing 
employment  resources  and  job 
referrals  for  persons  released 
from  federal  prison  on  parole  or 
mandatory  release.  Previously, 
employment  placement  was  the 
responsibility  of  the  Bureau's 
Community  Programs  Officer. 

While  the  U.S.  Probation 
System  has  always  assisted 
persons  under  supervision  in 
seeking    employment,    the    in- 


clusion of  responsibility  for 
parolees  demands  more  time 
and  more  extensive  resources 
from  the  probation  office.  As  a 
result,  many  districts  have  given 
one  officer  the  primary  respon- 
sibility for  developing  employ- 
ment programs.  (In  most  in- 
stances the  officer  still  main- 
tains his  regular  duties  of 
supervision  and  investigation.) 

The  workshop  provided  the 
employment  specialist  with 
training  in  topics  such  as  em- 
ployment placement  in  the  pro- 
bation process;  legal  issues; 
advocacy  and  brokerage  vs. 
direct  placement;  use  and  de- 
velopment of  community  re- 
sources; trends  in  employment; 
and  job  readiness  training.  A 
highlight  of  the  September  pro- 
gram was  a  discussion  of  the 
role  of  the  private  sector  in  the 
hiring  of  ex-offenders  by  John  R. 
Armore  and  Stanley  F.  Lay  of  the 
National  Alliance  of  Business. 

Earlier  this  year  similar  work- 
shops were  held  in  Los  Angeles 
for  the  Western  region,  and 
Chicago  for  the  North  Central 
and  South  Central  regions.  As  a 
result  probation  officers  from 
each  judicial  district  have  been 
trained  in  employment  place- 
ment methods. 


METROPOLITAN  from  page  1 
policies    as    to   the    excuse    of 
jurors   who   live   at  great  dis- 
tances and  the  release  of  delib- 
erating juries. 

Various  proposals  under  con- 
sideration by  the  Justice 
Department's  National  Com- 
mission for  the  Review  of  Anti- 
trust Laws  and  Procedures  were 
reviewed  for  the  Conference  by 
Chief  Judge  Clyde  Atkins  (S.D. 
Fla.),  a  member  of  the  Commis- 
sion, and  by  Wendell  Alcorn, 
and  Richard  P.  Larm  of  the 
Commission  staff. 

The  Conference  heard  a  re- 
port on  the  recommendations 
proposed  recently  by  the  Judi- 


cial Conference  Committee  to 
Consider  Standards  for  Admis- 
sion to  Practice  in  the  Federal 
Courts.  Chief  Judge  Adrian 
Spears,  and  Judge  Lawrence 
King,  both  members  of  the 
"Devitt  Committee,"  made  this 
presentation,  and  the  Met 
Chiefs  continued  their  discus- 
sion of  these  matters  that  had 
taken  place  at  their  meeting  last 
April. 

The  meeting  adjourned  after  a 
presentation  by  James  Davey, 
Clerk  of  Court  of  the  District  for 
the  District  of  Columbia,  on  the 
use  of  "flex-time"  for  support- 
ing personnel  in  metropolitan 
district  courts. 


ACTIONS  ON 
FEDERAL  RULES 

Federal  Rules  of  Crimina 
Procedure.  Federal  Rules  o 
Appellate  Procedure.  The  Judi- 
cial Conference  of  the  Unite* 
States  on  September  22nd  an 
nounced  approval  of  propose^ 
amendments  to  the  Federa 
Rules  of  Appellate  Procedure  a 
well  as  proposed  amendment1 
to  the  Federal  Rules  of  Criming 
Procedure.  They  will  now  b 
submitted  to  the  Supreme  Cour 
of  the  United  States  for  thef 
consideration.  Following  thai 
they  will  be  submitted  to  Con 
gress.  If  Congress  makes  n» 
changes  they  automatically  be' 
come  effective  in  90  days. 

Federal  Rules  of  Civil  Proce 
dure.  Since  several  individual 
and  organizations  have  re 
quested  additional  time  to  com 
ment,  the  original  deadline  c 
July  1,  1978  to  submit  writte' 
comment  has  been  extended  t 
November  30,  1978.  Rules  in 
volved  are  Rules,  4,  5,  26,  28 
30,  31,  32,  33,  34,  37  and  43 
These  mainly  deal  with  discov 
ery,  including  depositions  oJ 
oral  examination  (Rule  30)  an 
interrogatories  (Rule  33). 

Two  public  hearings  hav 
been  scheduled  by  the  Advisor 
Committee  on  Civil  Rules:  Octc 
ber  16,  10:00  a.m.,  at  the  U.S. 
Court  of  Claims,  717  Madiso 
Place,  N.W.,  Washington,  D.C 
and  October  26,  10:00  a.m.,  c 
the  U.S.  Court  of  Appeals,  31 : 
North  Spring  Street,  Lo 
Angeles,  California. 

Those  interested  in  testifyin' 
should  advise  the  Committee  o 
Rules  of  Practice  and  Procedure 
Administrative  Office  of  theUi 
Courts,  Washington,  D.C 
20544.  Arrangements  may  als 
be  made  by  calling  Joseph  P 
Spaniol,  Jr.,  Secretary  to  th 
Committee,  in  Washington,  D.C 
(202)  633-6021.  Written  com 
ment  should  be  directed  to  th1 
same  office. 

Judge  Roszel  C.Thompsen(C 
Md.)  is  Chairman  of  the  Corn 
mittee  on  Rules  of  Practice  an' 
Procedure. 


A  CONFERENCE  ON 
STUDENT  ADVOCACY 

}n  September  18,  the  first 
cuit  conference  on  student 
aellate  advocacy  programs 
s  held  in  Richmond,  Virginia. 
b  program  was  developed  by 
lliam  K.  Slate,  II,  the  Clerk  of 
s  Fourth  Circuit  Court  of 
peals,  along  with  Dulcey 
wler,  Senior  Staff  Counsel, 
1  Professor  George  K.  Walker 
Wake  Forest  University  Law 
iool. 

he  Fourth  Circuit  imple- 
nted  a  local  rule  in  1 972  per- 
ting  third-year  law  students 
practice  before  the  court, 
hough  any  attorney  of  record 
y  have  a  qualified  law  stu- 
)t  appear,  in  practice,  the 
e  is  most  often  utilized  by  law 
iooIs  which  have  developed 
lical  appellate  programs. 
js,  with  six  years  of  history 
lind  the  Rule,  this  conference 
s  convened  to  discuss  the 
erience  and  the  expectations 
h  respect  to  student  advo- 
y  programs  in  cases  on 
•eal  with  emphasis  on  the 
id  for  effective,  competent, 
I  responsible  student  advo- 
3S.  Participants  included 
resentatives  of  the  Court,  the 
'  schools  throughout  the 
:uit,  the  offices  of  the  United 
tes  Attorneys,  the  Clerk's 
ice  of  the  United  States 
>reme  Court,  and  State 
jrneys  General,  and  mem- 
s  of  the  Bar  at  large, 
udge  John  D.  Butzner,  Jr., 
-4)  delivered  opening  re- 
rks  in  which  he  extolled  the 
lity  of  student  advocates 
ore  the  court.  He  observed, 
vever,  that  clinical  programs 
uld  be  considered  in  the 
ility  of  the  law  school 
erience.  Professor  Walker's 
note  address  focused  on  the 
art  of  the  Committee  of  the 
icial  Conference  of  the 
ted  States  to  Consider  Stan- 
ds for  Admission  to  Practice 
ie  Federal  Courts,  and  speci- 
lly  the  Model  Rule  being  rec- 
"nended  by  the  committee, 
udge  Robert  R.  Merhige(E.D. 


Va.)  spoke  at  a  luncheon  and 
called  for  a  formal  internship 
program  for  law  students  simi- 
lar to  the  practices  followed  by 
medical  schools. 

In  addition  to  discussions  of 
the  Model  Student  Practice 
Rule,  the  program  considered 
the  student  advocate's  case  as 
seen  by  the  court,  the  student 
advocate's  case  as  viewed  by  his 
attorney  and  professorial  super- 
visor, brief  writing,  oral  argu- 
ment and  motions  practice,  as 
well  as  the  petition  for  a  writ  of 
certiorari.  A  segment  of  the 
program  provided  opposing  gov- 
ernment counsel  in  student 
advocate  cases  to  present  their 
views. 

The  conferees  agreed  that  a 
very  positive  by-product  of  the 
conference  was  the  opportunity 
for  rapport  among  appellate 
system  participants. 
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observation  at  actual  trials. 
Lawyers  who  are  members  of 
state  bars  are  generally  eligible 
for  automatic  admission  to 
practice  in  federal  district  courts 
today  although  a  few  district 
courts  have  other  requirements, 
including  an  examination.  The 
Committee  is  proposing  that 
uniform  minimum  standards  of 
competency  for  admission  to 
practice  in  U.S.  district  courts 
should  be  adopted  by  each 
district  court.  However,  each 
district  court  should  implement 
the  standards  by  their  own  local 
rule  which  might  also  govern 
other  matters  of  local  concern 
such  as  residence  and  admis- 
sion of  nonresident  attorneys 
pro  hac  vice. 

The  report  will  be  widely  cir- 
culated to  permit  all  segments  of 
the  legal  profession  and  the 
public  to  express  their  views. 
After  further  hearings  through- 
out the  country  the  Committee 


TUITION  AID  FOR 
ICM  PROGRAM  APPROVED 

At  its  August  meeting  the 
Board  of  the  Federal  Judicial 
Center  approved  a  new  policy 
governing  tuition  support  for 
attendance  at  the  Institute  for 
Court  Management's,  Court 
Executive  Development  Pro- 
gram (CEDP).  Under  the  new 
policy,  and  subject  of  course  to 
available  funds,  the  Center  will 
provide  all  expenses  —  tuition, 
travel,  and  per  diem  —  for  quali- 
fied individuals  to  attend  any 
two  of  the  five  regular  in-service 
ICM  training  workshops.  The 
workshops  serve  as  Phase  I  of 
the  CEDP.  Individuals  whocom- 
plete  two  of  the  workshops  and 
are  approved  for  one  or  more  of 
the  other  three — whether  or  not 
they  wish  to  pursue  Phase  II  of 
the  CEDP  —  will  be  expected  to 
pay  the  course  tuition,  although 
the  Center  will  pay  travel  and 
expenses. 

Students  will  pay  all  Phase  II 
tuition  and  the  Center  will 
assume  travel  and  per  diem. 

Any  application  to  the  CEDP 
must  have  the  approval  of  the 
applicant's  supervisor. 

Each  application  will  be  eval- 
uated in  terms  of  the  Center's 
general  policy  guiding  tuition 
aid: 

•  Courses  supported  should 
not  duplicate  those  of  the 
Center 

•  Support  will  take  account  of 
the  recipient's  likely  tenure  with 
the  federal  court  system 

•  No  individual  will  receive  an 
undue  proportion  of  the  total 
resources  available 

•  Support  will  reflect  budget- 
ary priorities  and  limitations. 


will  make  a  final  report,  proba- 
bly late  next  year. 

Copies  of  the  report  released 
September  22nd  are  available 
from  the  Administrative  Office 
by  contacting  Cathy  Catterson, 
(633-6127).  It  will  also  be  pub- 
lished soon  in  Federal  Rules 
Decisions. 
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NORMAN  LYNCH  TO  HEAD 

CRIMINAL  JUSTICE  ACT 

DIVISION 

Norman  B.  Lynch  has  been 
appointed  Chief  of  the  Criminal 
Justice  Act  Division  in  the 
Administrative  Office. 

Mr.  Lynch  graduated  from  the 
Coast  Guard  Academy  in  1956, 
majoring  in  engineering.  He 
received  his  J.D.  degree  in  1 965 
from  George  Washington 
University  Law  School  and  was 
admitted  to  the  District  of 
Columbia  Bar  in  the  same  year. 
He  is  also  admitted  to  the  bar  of 
the  U.S.  Court  of  Military 
Appeals  and  to  the  U.S. 
Supreme  Court  bar. 

While  in  the  Coast  Guard,  Mr. 
Lynch  served  in  many  legal 
capacities  including  that  of 
Military  Trial  Judge;  Deputy 
Chief  Counsel;  Appellate  Judge, 
U.S.  Coast  Guard  Court  of 
Military  Review;  Chief, 
Legislative  Division,  Office  of 
the  Chief  Counsel;  and  Chief, 
Claims  and  Litigation  Division. 
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but  is  sufficient  to  indicate  the 
growing  demand  for  this  unique 
set  of  films. 

The  Federal  Judicial  Center 
can  supply  the  films  to  judges 
wishing  to  view  them  at  judicial 
meetings.  Judges  interested  in 
even  wider  distribution  of  the 
"Equal  Justice  Under  Law"  film 
series  may  suggest  that  bar 
associations,  wishing  to  show 
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calendar 

Oct.  21-22  Seminar  for  Court  Re- 
porters; Salt  Lake  City,  UT 

Oct.  23-25  Management  Training 
for  Supervisors;  Baton  Rouge,  LA 

Oct.  23-27  Management  Review 
Seminar;  Washington,  DC 

Oct.  30-Nov.  1  Seminar  for  Cir- 
cuit Court  Clerks;  St.  Louis,  MO 

Oct.  30-Nov.  3  Orientation  Sem- 
inar for  U.S.  Probation  Officers; 
Washington,  DC 

Nov.  2-3  Management  Training 
for  Supervisors;  San  Francisco, 
CA 

Nov.  6-8  Management  Training 
for  Supervisors;  Salt  Lake  City, 
UT 

Nov.  13-15  Seminarfor  Assistant 
Federal  Defenders  and  Panel  At- 
torneys; Detroit,  Ml 

Nov.  13-18  Seminar  for  Newly 
Appointed  District  Judges; 
Washington,  DC 

Nov.  14-16  Management  Train- 
ing for  Supervisors;  Oklahoma 
City,  OK 

Nov.  20-21  Subcommittee  on 
Judicial  Statistics;  New  Orleans, 
LA 

Nov.  27-29  Seminar  for  District 
Court  Clerks;  Reno,  NV 

Nov.  29-Dec.  1  Workshop  for  Dis- 
trict Judges(CA-9);  Palm  Springs, 
CA 

Dec.  4-8  Orientation  Seminar  for 
U.S.  Magistrates;  Washington, 
DC 
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Appointments 

James  D.  Phillips,  Jr.,  U.S.  Circ 

Judge  (CA-4);  Aug.  1 1 
Robert  H.  McFarland,  U.S.  Distrit 

Judge,  Canal  Zone;  Aug.  17 
Harry   E.   Claiborne,    U.S.    Distril 

Judge,  D.  NV;  Sept.  1 
Norma    L.    Shapiro,    U.S.    Distril 

Judge,  ED.  PA;  Sept.  29 

Confirmations 

Richard    S.    Arnold,    U.S.    Distril 

Judge,  E.  &  W.D.  Ark.;  Sept.  2 
Bruce    S.    Jenkins,    U.S.    Distril 

Judge,  D.  Utah;  Sept.  20 
Harold    A.     Baker,    U.S.     Distril 

Judge,  E.D.  IL;  Sept.  20 
Patricia  J.  E.  Boyle,  U.S.  Distril 

Judge,  E.D.  Mich.;  Sept.  22 
Julian  A.   Cook,  Jr.,  U.S.  Distrfl 

Judge,  E.D.  Mich.;  Sept.  22 
Theodore   McMillian,   U.S.   Circt 

Judge,  (CA-8);  Sept.  22 
Mariana  R.  Pfaelzer,  U.S.  Distril 

Judge,  CD.  CA;  Sept.  22 
Donald    E.    O'Brien,    U.S.    Distr 

Judge,  N.  &  S.D.  IA;  Oct.  4 

Nominations 

Carin    Ann    Gauss,    U.S.    DistN 

Judge,  DC;  Sept.  19 
B.   Avant   Edenfield,   U.S.   Distr 

Judge,  S.D.  GA;  Sept.  26 
Death 
Algernon  L.  Butler,  U.S.  SeniorDt 

trict  Judge,  E.D.  NC;  Sept.  5 
Resignation 
Marvin    E.    Frankel,    U.S.    Distr 

Judge,  S.D.  NY;  Sept.  30 


the    films    at    their    meetings, 

contact: 

(Free  Loan)  Association  Films, 

Inc.,  1815  N.  Fort  Myer  Drive, 

Arlington,  Va.  (703)  525-4475 


(Purchase)  National  Audio/V1 
ual  Center,  National  Archives 
Records  Service,  GSA,  Ore 
Section,  Washington,  D.< 
20409  (301)763-1896 
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ENTENCING      INSTITUTES 
AND  THE  FEDERAL 
JUDICIAL  CENTER 

While  the  debate  continues 
er  the  revision  of  the  federal 
iminal  code  and  the 
rresponding  changes  in  the 
teral  sentencing  system,  the 
inter  maintains  its  role  in 
eking  to  better  understand  the 
>rkings  of  the  present  system 
d  in  assisting  the  federal 
iiciary  to  function  more 
iciently  within  that  system, 
le  important  vehicle  for  the 
iiciary's  efforts  in  this  regard 
s  been  the  sentencing 
ititutes  convened  under  the 
spices  of  the  Judicial 
nference  pursuant  to  28 
5.C.  §334. 

"ongress  enacted  the 
ititute  legislation  in  1958 
th  a  stated  interest  in  seeking 
iformity  in  sentencing 
>cedure.  These  institutes, 
o  called  joint  councils,  were 
be  convened  "for  the  purpose 
studying,  discussing,  and 
mulating  the  objectives, 
icies,  standards,  and  criteria 
sentencing  those  convicted 
crimes  and  offenses  in  the 
jrts  of  the  United  States." 
ditionally.  Congress  sug- 
>ted  several  agenda  items 
it  would  be  appropriate  for 
i  institutes.  These  items 
ige  from  the  general 
mulation  of  sentencing 
nciples  and  criteria  to  the 
jcifics  of  the  content  and  use 
Dresentence  reports. 
Vhile  the  responsibility  for 
>roving  the  agendas  for  these 

See  SENTENCING  p.  2 


PRESIDENT  SIGNS   BANKRUPTCY  ACT 

On  November  6,  President  Carter  signed  Public  Law  95-598,  styled 
"An  Act  to  establish  a  uniform  Law  on  the  Subject  of  Bankruptcies," 
commonly  referred  to  as  the  Bankruptcy  Reform  Act.  It  takes  effect  in 
stages;  full  implementation  will  not  be  realized  until  after  April,  1 984, 
by  which  time  the  Judicial  Conference  is  directed  to  recommend  to 
Congress  the  number  of  bankruptcy  judges  needed.  Beginning 
October  1 ,  1 979,  however,  all  bankruptcy  cases  will  be  filed  with  the 
bankruptcy  court  rather  than  the  district  court,  and  will  be  subject  to 
the  provisions  of  bankruptcy  law  contained  in  the  new  act. 

passed  the  House  in  February 
1978.  The  Senate,  on  Septem- 
ber 7,  1 978,  passed  its  own 
version,  S.  2266,  introduced  by 
Senator  DeConcini  of  Arizona 
and  expressly  approved  by  the 
Judicial  Conference.  This  bill 
retained  appointment  power  in 
the  district  courts,  subject  to 
approval  of  the  Circuit  Judicial 
Councils. 

On  September  28,  the  House 
adopted  a  variety  of  amend- 
ments to  H.R.  8200,  including 
provisions  that  were  different  in 
major  particulars  from  both  the 
earlier  House  and  Senate  ver- 
sions. When  informed  of  that 
development,  the  Chief  Justice, 
acting  as  the  statutory 
Chairman  and  spokesman  for 
the  Judicial  Conference, 
communicated  with  Senators 
designated  as  conferees  on  the 
bill  to  request  that  the  Senate 
conferees  study  the  House  bill  in 
light  of  the  major  departures 
from  the  bill  passed  by  the 
Senate  only  three  weeks  earlier. 

In  the  closing  days  of  the  95th 
Congress,  members  and  staffs 
of  both  houses  and  the  Attorney 
General  reached  a  compromise 
without  the   usual  resort  to  a 

See  BANKRUPTCY  p.  2 


Legislative  Development 

When  the  new  bill,  introduced 
as  H.R.  6,  in  January  of  1977, 
was  reintroduced  as  a  "clean 
bill,"  H.R.  8200,  in  March  of 
1977,  the  Judicial  Conference 
established  a  special  committee 
to  review  it  and  report  to  the 
Conference.  Judge  Wesley 
Brown,  himself  a  former  referee 
in  bankruptcy,  chaired  the 
committee.  The  committee  con- 
cluded that  the  Conference 
should  take  no  position  on  the 
substantive  provisions  con- 
tained in  Title  I,  which  revises 
various  chapters  of  the 
bankruptcy  law  itself.  However, 
after  more  than  a  year  of  study, 
the  committee  unanimously 
recommended  disapproval  of 
H.R.  8200's  Title  II,  concerning 
reorganization  of  the  bank- 
ruptcy court.  Title  II,  among 
other  things,  made  the  former 
referee  positions  the  equivalent 
of  Article  III  judgeships  to  be 
filled  by  Presidential  appoint- 
ment, placed  eleven  bankruptcy 
judges  on  the  Judicial 
Conference  and  one  on  the 
Board  of  the  Federal  Judicial 
Center.  Although  the  Judicial 
Conference  had  unanimously 
disapproved  the  bill,  H.R.  8200 
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BANKRUPTCY  from  p.  1 

conference  committee.  This 
final  version  passed  the  House 
on  October  5  and  the  Senate  on 
October  6.  That  version  retained 
presidential  appointment  but 
reduced  representation  on  the 
Judicial  Conference  to  two 
members  with  one  on  the 
Federal  Judicial  Center  Board.  A 
special  meeting  of  the  Executive 
Committee  of  the  Judicial 
Conference  was  convened  on 
October  15;  it  proposed  that  the 
Judicial  Conference  urge  the 
President  to  veto  the  bill.  All 
members  of  the  Judicial  Confer- 
ence were  polled  and  a  veto  was 
unanimously  recommended. 
When  the  Office  of  Manage- 
ment and  Budget  requested  the 
views  of  the  Conference,  this 
view  was  communicated  to  the 
President  and  OMB.  The  Con- 
ference documented  its  position 
with  detailed  calculations 
showing  that  in  the  first  ten 
years  of  operation,  the  act  would 
add  a  minimum  of  a  half  billion 
dollars'    cost  —  without    taking 


into  account  the  inflation  factor. 
The  Conference  described  this 
as  unnecessary  and  wasteful. 

Training  Plans 

Meanwhile,  recognizing  that 
the  Judiciary  had  two  obliga- 
tions, first  to  communicate  its 
views  to  the  Congress  and  the 
President,  and  second,  to 
execute  the  will  of  the  political 
branches  should  the  bill  become 
law,  contingency  plans  were 
being  developed  to  comply 
promptly  with  its  provisions, 
especially  those  relating  to 
training  of  bankruptcy  court 
personnel  during  the  transition. 

To  carry  out  these  training 
programs  arising  from  the  sub- 
stantive changes  in  bankruptcy 
law  and  procedure  created  by 
the  new  act,  the  Federal  Judicial 
Center  is  now  prepared  to 
present  two  three-day  semi- 
nars, each  for  half  of  the  bank- 
ruptcy judges  in  the  country. 
One  is  scheduled  for  Atlanta, 
March  7-9  and  one  in  Salt  Lake 
City,   April   4-6.   These   will 
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institutes  rests  with  the 
Committee  on  the  Adminis- 
tration of  the  Probation  System 
(and  then  ultimately  the 
Conference  itself),  the  actual 
agenda  preparation  is  a 
coordinated  activity.  Planning  is 
conducted  among  a  subcom- 
mittee of  the  Committee, 
representatives  of  the  circuit  for 
whom  the  meetings  are 
convened,  the  Center,  and  staff 
from  the  Bureau  of  Prisons,  the 
Parole  Commission,  and  the 
Probation  Division  of  the 
Administrative  Office. 

Over  the  last  thirteen  months, 
three  sentencing  institutes  have 
been  held.  In  October  of  1977, 
the  Second  and  Seventh 
Circuits  held  a  joint  meeting  at 
Morgantown,  West  Virginia;  in 
September  of  this  year,  the 
Ninth  Circuit  met  at  Goleta, 
California;  and  in  October, 
1978,  judges  from  the  Eighth 
and  Tenth  Circuits  met  at 
Denver,  Colorado.  Each  institute 


included  a  visit  to  a  nearby 
federal  correctional  institution, 
providing  the  participants  with 
an  opportunity  to  meet  and  talk 
with  inmates,  guards,  and 
prison  staff  personnel.  Among 
the  items  discussed  at  these 
institutes  were  observation  and 
study  procedure,  S.1437  and 
sentencing  reform,  sentencing 
councils,  sentencing  alterna- 
tives and  their  consequences, 
the  new  presentence  report 
monograph  (A.O.  Publication 
105),  and  the  concurrent 
sentence  doctrine. 

Two  institutes  currently  are  in 
the  planning  stages.  The  First, 
Fourth,  and  D.C.  Circuits  will  be 
meeting  in  April  1979  in 
Durham,  North  Carolina.  The 
agenda  will  include  a  visit  to  the 
federal  prison  at  Butner,  North 
Carolina.  In  October  of  next 
year,  the  judges  of  the  Fifth 
Circuit  will  convene  in  Dallas, 
Texas,  and  an  institutional  visit 
will  be  included  as  part  of  this 
program. 


replace  the  regional  seminar 
contemplated  prior  to  the  act'i 
passage.  The  Center  will  als, 
provide   focused   education   o 
the  new  act  for  other  bankruptc 
court  personnel,   assumin 
supplemental  appropriation, 
are  enacted. 

Provisions  of  P.L.  598 

The  new  act  creates  no  ne' 
bankruptcy  judgeships   at  th 
time.  Instead,  it  extends  throuc 
March,  1984,  the  terms  of  banP 
ruptcy  judges  now  serving.  I 
the  interim,  the  Administrate 
Office  will  analyze  the  need  f 
additional  bankruptcy  judges, 
order    to    enable    the    Judici 
Conference    to    make    recorr1 
mendations  to  Congress  on  th 
number    needed.     During    tr 
transition  period  from  Octobe 
1979,   to  April,    1984,   mer 
screening  committees  of  be* 
and  law  school  representative 
will  come  into  existence,  wil 
the    authority    to    recommer 
termination    of    bankruptc1' 
judges    whose    six-year    term 
expire.  The  Chief  Judges  of  th1 
courts  of  appeals  can  terminal 
such  judges  and  appoint  re 
placements.  The  act  authorizer 
starting  October  1,   1979,  la] 
clerks  for  bankruptcy  judges  ar' 
position     upgradings     \ 
bankruptcy  clerks'  offices. 

The  act  broadens  the  ban! 
ruptcy  courts'  jurisdiction  f 
allow  all  matters  involving  ar 
particular  debtor  (whic 
replaces  the  term  "bankrupt")/ 
be  brought  into  one  proceeding 
in  one  jurisdiction. 

Among  the  points  of  Senate 
House  difference,  which  wer 
worked  out  late  in  the  sessioi 
are  these: 

•  The  act  provides,  afti 
March,  1984,  for  Presidenti 
appointment  and  Senat 
confirmation  of  bankruptc 
judges  to  terms  of  1 4  years.  Tr 
Senate  bill  (S.  2266)  would  hav 
provided  appointment  by  th 
Circuit  Councils;  as  signed,  th 
Councils  are  limited  to  submi 

See  BANKRUPTCY  d 
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ng     non-binding     lists     of 

'commended  candidates  to  the 

resident.  The  act  provides  the 

resident     must    give    "due 

ansideration"    to    Council 

(commendations. 

•  The  House  bill  would  have 
ade  the  bankruptcy  courts 
adjuncts"  of  the  courts  of 
jpeals,  but  in  the  act,  as 
gned,  they  retain  their  current 
atus  and  are  identified  as 
ljuncts  to  the  district  court. 

•  The  act,  as  passed,  retains 
ankruptcy  appeals  to  the 
istrict  courts;  the  House  bill 
'ould  have  given  this  appellate 
irisdiction  to  the  courts  of 
apeals.  The  act,  however,  does 
uthorize  appeal  to  the 
Dpellate  courts  if  both  parties 
jnsent,  and  further  authorizes 
le  appellate  courts,  alterna- 
vely,  to  provide  by  rule  for 
ppeal  to  a  panel  of  three 
inkruptcy  judges  appointed  by 
le  courts  of  appeals. 

•  The  act  raises  the  salaries  of 
mkruptcy  judges  to  $50,000. 
ouse  provisions  for  more 
>eral  retirement  provisions 
ere  set  aside  in  favor  of  much 
ore  modest  provisions  in  the 
anate  bill. 

•  The  act  leaves  largely  intact 
e  trustee  system,  but  directs 
le  Attorney  General  to  appoint 
m  United  States  trustees  in  1 8 
stricts  for  a  pilot  program.  The 
ttorney  General  is  to  analyze 
le  operation  of  the  pilot 
/stem,  and  report  to  Congress 
le  results  of  the  analysis  by 
anuary,  1984.  For  cases  filed 
Eter  September,  1978,  in  the 
Dn-pilot   districts,    bankruptcy 
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judges  appointing  trustees  must 
select  them  from  a  panel  named 
by  the  Director  of  the  Adminis- 
trative Office. 

•  The  act  provides  for  the 
appointment  of  two  bankruptcy 
judges  to  the  Judicial  Con- 
ference of  the  United  States,  the 
two  to  be  selected  by  the 
bankruptcy  judges  at  large.  The 
September  House  version 
provided  for  three  bankruptcy 
judges.  The  act  also  adds  a 
bankruptcy  judge  to  the  Board  of 
the  Federal  Judicial  Center,  to 
be  selected  by  the  Judicial 
Conference  as  are  the  two 
appellate  and  three  district 
judges  who  now  serve  on  the 
Board. 

Informational  Role  of  the 
Judicial  Conference 

In  remarks  delivered  at 
Fordham  University  several 
weeks  after  Congressional 
passage,  the  Chief  Justice 
observed  that  "when  Congress 
is  legislating  on  matters  directly 
affecting  the  courts,  ...  it  is  not 
only  appropriate  for  judges  to 
comment  upon  issues  which 
affect  the  courts  but  absolutely 
necessary.  The  Judicial 
Conference  of  the  United  States 
and  the  Administrative  Office  of 
the  United  States  Courts  receive 
requests  from  Congress  from 
fifty  to  one  hundred  times  each 
year  to  comment  on  pending 
bills,  and,  of  course,  we  do  so," 
as  Congress  contemplated 
when  creating  the  Conference. 
Congress,  the  Chief  Justice 
noted,  is  "overwhelmed  . . .  with 
a  host  of  other  more  visible 
problems"  than  those  of  the 
courts.  "Someone,"  he  said, 
"must  make  these  problems 
real  to  the  busy  members  of 
Congress,"  and  "this  is  clearly 
one  of  the  obligations  of  the 
office  I  occupy."  The  Chief 
Justice  went  on  to  note  that 
"the  ultimate  responsibility 
rests  with  the  Congress — 
especially  if  questions  of  statu- 
tory change,  or  rules  of 
procedure,  jurisdiction  or 
appropriations  are  involved." 


NEW  LAWS  AFFECT 
JUDICIAL  BRANCH 

In  the  closing  days  of  the  95th 
Congress,  several  important 
bills  were  cleared  for 
Presidential  action  which  are 
now  public  law. 

Jury  System  Improvements 
Act  (P.L.  95-572).  The  act 
increases  the  attendance  fee  for 
jurors  to  $30  per  day  and 
provides  for  enhanced 
attendance  fees  for  both  grand 
and  petit  jurors  on  account  of 
extended  service.  Subsistence 
and  travel  allowances  are 
revised  to  incorporate  by 
reference  those  amounts  now 
authorized  for  supporting  court 
personnel  in  travel  status.  At 
any  time  that  the  travel  rate  is 
increased  by  the  Director  of  the 
Administrative  Office  of  the 
United  States  Courts  to  parallel 
an  increase  in  the  general 
government  rate,  jurors  would 
then  receive  the  benefit  of  such 
an  increase. 

Jurors'  employment  is  also 
protected  by  the  law's  provision 
for  a  civil  penalty  and  injunctive 
relief  against  an  employer  who 
discharges  or  coerces  an 
employee  as  a  result  of  the 
employee's  federal  jury  service 
or  summons  for  such  service. 

All  fees  and  subsistence 
provisions  become  effective  60 
days  after  November  2,  the  date 
the  act  was  signed.  All  other 
provisions  became  effective  as 
of  the  date  of  enactment. 

Witness  Fees  Reform  Act 
(P.L.  95-535).  Witness  fees 
including  subsistence  and  travel 
allowances  for  witnesses 
appearing  in  federal  court  and 
grand  jury  proceedings  or  giving 
depositions,  are  increased  for 
the  first  time  since  1968  as  a 
result  of  legislation  signed  into 
law  October  27.  The  act 
increases  per  diem  for 
witnesses  to  $30;  replaces  the 
set  travel  allowance  with 
guidelines  directing  reim- 
bursement for  actual  expenses 

See  NEW  LAWS  p.  4 
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GARNISHMENT 
REGULATIONS  ISSUED 

Regulations  relating  to  the 
garnishment  of  salaries  or 
wages  of  officers  and 
employees  in  the  Judicial 
Branch  of  the  federal 
Government  were  issued  by  the 
Director  of  the  Administrative 
Office  of  the  United  States 
Courts  effective  October  1, 
1978.  The  regulations  were 
issued  after  clarifying 
amendments  to  the  Social 
Security  Act  were  enacted  in 
1 977  (Public  Law  95-30).  These 
amendments  clarify  garnish- 
ment provisions  of  the  Social 
Security  Act,  42  U.S.C.  659,  by 
defining  the  term  "United 
States"  as  "the  Federal 
Government  of  the  United 
States,  consisting  of  the 
Legislative  Branch,  the  Judicial 
Branch  and  the  Executive 
Branch  thereof " 

42  U.S.C.  659  as  amended, 
provides  that  the  United  States 
shall  be  subject  in  like  manner 
and  to  the  same  extent  as  a 
private  person  to  State  legal 
process  brought  to  collect 
moneys  due  from  or  payable  by 
the  United  States,  the 
entitlement  to  which  is  based 
upon  remuneration  for 
employment,  in  order  to  enforce 
an  officer's  or  employee's  legal 
obligation  to  provide  child 
support  or  to  make  alimony 
payments. 

Any  private  person  who  is  a 
present  or  former  officer  or 
employee  of  any  agency,  court 
or  other  establishment  of  the 
Judicial  Branch  of  the  federal 
Government,  including  a  law 
clerk  or  secretary  to  a  retired 
Justice  of  the  Supreme  Court  of 
the  United  States  and  any 
person  who  is  an  officer  or 
employee  of  the  Supreme  Court 
of  the  United  States  in  regular 
active  service  is  subject  to  the 
garnishment  regulations. 

The  regulations  provide: 

•  Procedure  for  service  of 
process 

•  Data     and     documents    to 
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of  public  transportation  and 
grants  allowances  for  private 
transportation  equal  to  those 
granted  to  federal  employees; 
and  replaces  set  subsistence 
allowances  with  that  granted 
federal  employees.  The  new 
fees  became  effective  upon 
signing  by  the  President. 

U.S.  Marshals'  Transporta- 
tion Expenses  Act  (P.L.  95- 
503).  The  act  authorizes  any 
federal  judge  or  magistrate  to 
direct  a  U.S.  marshal  to  furnish 
an  indigent  defendant  released 
pending  further  proceedings, 
with  noncustodial  transporta- 
tion or  with  transportation 
expenses  to  an  appearance 
before  that  court,  any  division  of 
that  court,  or  any  federal  court  in 
another  judicial  district  inwhich 
criminal  proceedings  are 
pending.  Defendants  may  also 
be  provided  with  money  for 
subsistence  expenses  en  route 
if  needed. 

The  provisions  of  the  act  take 
effect  as  of  the  date  the  act  was 
signed,  October  24. 

District  Court  Reorganiza- 
tion Act  H.R.  14145  (P.L.  95- 
573).  The  act  changes  judicial 
district  dividing  lines  in  Illinois 
by  placing  Kankakee  County  in 
the  Central  District  of  Illinois.  In 
addition,  the  Act  abolishes  the 
two  divisions  of  the  District  of 
Maine;  authorizes  White  Plains, 
in  the  Southern  District  of  New 
York,  and  Johnstown,  in  the 
Western  District  of  Pennsylvania 
as  places  of  holding  federal 
court;  and  requires  the  Director 
of  the  Administrative  Office  of 
the  U.S.  Courts  to  conduct  a 
comprehensive    study    of    the 


accompany  legal  process 

•  Compliance  with  process 

•  Invalid  legal  process 

•  Officials  to  accept  legal 
process. 

Copies  of  the  regulations  may 
be  obtained  from  the  Director  of 
the  Administrative  Office  of  the 
United  States  Courts. 


judicial  business  of  the  Centra 
District    of   California    and   th 
Eastern  District  of  NewYorkan 
make     recommendations    t 
Congress     on     the     need     fc 
creation  of  new  judicial  district 
from  portions  of  the  two  district 
or  the  immediately  surroundin 
districts.   The   study  is  to  taki 
place     within    one    year    qj 
enactment,     or     November    2 
1979.  All  other  provisions  tak„ 
effect  1 80  days  after  enactmen 

Federal  District  Cour,i 
Organization  Act,  S.  337! 
(P.L.  95-408).  Title  28  USC  i 
amended  to:  add  Ashland  in  th< 
Eastern  District  of  Kentucky  an^ 
Corinth  in  the  Eastern  Divisio 
of  the  Northern  District  c 
Mississippi  as  additional  place 
for  holding  court;  eliminate  th 
six  divisions  of  the  Wester. 
District  of  Louisiana;  an 
include  Bottineau,  McHenr\ 
Pierce,  Sheridan  and  Well 
Counties  in  the  Northwester- 
Division  of  the  District  of  Nort 
Dakota. 

The  act  also  makes  changes  i 
the  boundary  lines  of  distric 
courts  in  three  states:  Florida- 
Madison  County  is  moved  fron 
the  Middle  District  to  th, 
Northern  District;  Illinois- 
existing  Eastern  and  Southen 
Districts  are  realigned  to  forr 
Central  and  Southern  Districts 
New  York — Columbia,  Gree 
and  Ulster  Counties  ar 
transferred  to  the  Norther 
District. 

Provisions  of  the  act  becorrii 
effective  1 80  days  after  Octobe 
2,  the  date  the  act  was  signed 

Privacy  of  Rape  Victims  Ac 
(P.L.  95-537).  This  legislatio 
amends  the  Federal  Rules  c 
Evidence  to  provide  for  tlv 
protection  of  privacy  of  rap 
victims  by  prohibiting  the  use  ii 
evidence  of  reputation  o 
opinion  about  the  past  sexue 
behavior  of  the  victim.  Use  c 
direct  evidence  of  past  sexuc 
behavior  is  restricted  to  cases  ii 
which  a  judge  finds,  after 
hearing,   that  the   evidence  i 

See  NEW  LAWS  p. 


tWYERSINTHIRDCIRCUIT 
RITIQUE  STRUCTURE  OF 
:iRCUIT  CONFERENCES 

In  1975  Chief  Judge  Collins 
>itz  (CA-3)  appointed  a 
wyers  Advisory  Committee  to 
t  as  liaison  between  the 
jmbers  of  the  bar  who 
actice  in  the  Circuit  and  the 
leral  judges  of  the  Third.  It 
is  a  move  to  bring  about 
;ater  bar  participation  in 
omulgating  rules  and 
>cedures  adopted  in  the 
cuit,  and  through  bench-bar 
Dperation  bring  about  better 
iicial  administration  gen- 
jlly.  Time  and  events  have 
monstrated  that  the  work  of 
s  committee  is  mutally 
neficial. 

rhe  Committee  met  during 
)  time  of  the  Third  Circuit's 
dicial  Conference  last  month 
d  spent  considerable  time 
cussing  the  structure  of  the 
nual  conference,  a  matter 
jecially  referred  to  their 
>up  by  the  Judicial  Council, 
lowing  this  they  reported: 
The  proposal  to  eliminate 
i  permanent  members  of  the 
cuit  Judicial  Conference  was 
approved  by  the  attorneys 
ssent.  They  reasoned  that 
nificant  contributions  had 
an  made  by  those  members 
i  stated  that  they  had  reason 
expect  contributions  in  the 
ure. 

The  membership  of  the 
nference  is  not  too  large; 
ness  in  itself  is  neither  a 
•blem  nor  undesirable  in 
ler  respects.  Problems  raised, 
ated  to  size,  could  be  resolved 

organizing  small  work 
;sions,  better  organization  of 
3  program  and  better 
lization  of  talents  of  the 
Drney  members. 
The  rule  requiring  atten- 
lce  to  maintain  permanent 
Jmbership  should  be 
)lished;  the  main  objective 
)uld  be  to  assure  that 
erested  members  attend. 

They     questioned     an 

See  LAWYERS  p.  8 


Third  Circuit  Judicial  Conference  participants  photographed  after  panel  discussion  on  "Role 
of  the  Federal  Courts  in  the  Future."  They  are  (L.  to  R.):  Circuit  Executive  Wm.  A.  (Pat)  Doyle; 
Prof.  Burt  Neuborne  (N.Y.  Univ.);  Judge  Joseph  F.  Weis,  Jr.  (CA-3)  who  presided  over  the 
panel;  Prof.  Bernard  J.  Ward  (Univ.  Texas);  Chief  Judge  Collins  J.  Seitz  (CA-3);  Prof.  Geoffrey 
C  Hazard,  Jr.  (Yale);  and  Prof.  Chas.  Alan  Wright  (Univ.  Texas). 

A  "first"  for  the  Third 


THIRD  CIRCUIT  JUDICIAL  CONFERENCE  HELD  IN 
VIRGIN  ISLANDS 


The  Third  Circuit  Judicial 
Conference  met  at  St.  Thomas, 
Virgin  Islands,  last  month  and 
they  thereby  broke  their 
traditional  practice  of  meeting  in 
one  of  the  three  states 
embraced  by  the  Circuit.  In  all 
the  circuits,  where  accommoda- 
tions permit  it,  the  site  of  the 
meetings  is  rotated.  Two  U.S. 
District  Judges  and  two  part- 
time  magistrates  are  head- 
quartered in  this  district. 

In  addition  to  holding  a 
meeting  of  the  Judicial  Council 
of  the  Third  Circuit  and  a 
business  meeting  for  district 
and  circuit  judges  there  were  a 
variety  of  subjects  taken  up  by 
lecturers  or  panelists  — 
contempt,  last  term's  Supreme 
Court  opinions,  discovery,  and 
opinion  writing. 

Chief  Judge  Edward  Devitt 
and  Thomas  E.  Deacy,  Esquire, 
were  present  to  explain 
progress  on  the  work  of  their 
committee  on  standards  for 
admission  to  practice  in  the 
federal  courts.  They  called  for 
questions  and  there  were  many. 
The  discussions  made  it  evident 
that  the  judges  and  lawyers  of 


the  Third  Circuit  share  the 
concern  of  many  that  the  quality 
of  advocacy  in  the  courts  be 
maintained  at  a  high  level. 
Public  hearings  to  take  up  the 
recommendations  presented  to 
the  Judicial  Conference  last 
September  will  be  held  in 
metropolitan  cities  next  April, 
after  which  a  final  report  will  be 
submitted.  Tentative  dates  and 
places  where  hearings  will  be 
held  are:  San  Francisco, 
California,  April  5-6;  Kansas 
City,  Missouri,  April  9;  Atlanta, 
Georgia,  April  17-18;  and 
Washington,  D.C.,  April  26-27. 

Of  prime  interest  was  a  report 
of  the  Lawyers  Advisory 
Committee,  a  group  of  lawyers 
who  practice  in  the  Circuit. 
Many  matters  on  which  they 
reported  were  controversial  and 
general  agreement  was  arrived 
at  only  after  spirited  discussions. 
Some  resolutions  reported 
were: 

•  Retrials.  There  should  be 
adopted  throughouttheCircuita 
mandatory  rule  that  if  on  appeal 
a  case  is  reversed  and 
remanded  for  retrial,  the  retrial 

See  THIRD  CIRCUIT  p.  6 
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THIRD  CIRCUIT  from  p.  5 

should  be  before  a  judge  other 
than  the  judge  who  originally 
presided.  The  rule  should  apply 
to  both  criminal  and  civil  cases 
and  jury  and  non-jury  trials. 

•  Admission  to  Practice.  In 
any  state  containing  more  than 
one  district,  counsel  admitted  to 
practice  before  any  U.S.  District 
Court  should  be  permitted  to 
practice  before  all  districts  in 
that  state,  thus  obviating  the 
necessity  of  retaining  local 
counsel.  Defeated  was 
a  proposed  amendment  to  the 
resolution  which  stated  that 
counsel  admitted  to  practice  in 
any  district  in  the  Circuit  should 
be  permitted  to  practice  in  all 
other  districts  throughout  the 
Circuit. 

•  Uniformity.  This  resolution 
called  for  greater  uniformity  of 
practices  and  procedures  before 


all  district  judges  in  the  same 
district. 

•  The  New  Jersey  Rule.  This 
resolution  recorded  objections 
to  the  New  Jersey  rule  which 
prohibits  any  one  lawyer  or  law 
firm  from  appearing  in  more 
than  three  matters  in  any  one 
year  unless  their  principal  office 
is  in  the  district. 

•  Court  Reporters.  Embraced 
in  this  resolution  were 
difficulties  with  court  reporters, 
(including  excessive  charges) 
and  the  problem  created  when 
reporters  turn  out  non- 
reproducible  transcripts. 

•  Oral  argument.  Objections 
to  limitation  on  oral  argument 
were  enunciated  in  this  one 
which  stated  that  the  Third 
Circuit's  limitation  is  too 
restrictive. 


NEW  LAWS  from  p.  4 

required  under  the  Constitution; 
that  the  assailant  was  someone 
other  than  the  accused  and  with 
whom  the  victim  had  had  past 
sexual  relations;  or  when 
the  issue  of  consent  is  raised 
where  there  had  been  prior 
sexual  behavior  with  the 
accused. 

The  act  applies  to  trials  which 
begin  more  than  thirty  days  after 
the  date  of  enactment,  October 
28. 

Court  Interpreters  Act  (P.L. 
95-539).  The  act  provides  for 
more  effective  use  of 
interpreters  in  federal  criminal 
and  civil  proceedings  when  a 
party  or  witness  speaks  only  or 
primarily  a  language  other  than 
English  or  suffers  from  a 
hearing  impairment. 

A  certification  procedure  for 
interpreters  used  in  federal 
courts  is  to  be  established  by  the 
Administrative  Office  of  the  U.S. 
Courts.  In  addition  the 
Administrative  Office  must 
maintain   on   file  a    list  of  all 


certified  interpreters.  Under  the 
act,  the  federal  Government, 
will  pay  the  cost  of  interpreters' 
services  in  criminal  actions 
initiated  by  the  United  States, 
whether  or  not  the  defendant  is 
indigent.  In  civil  actions  the 
judge  may  apportion  all  or  part 
of  the  cost  among  the  parties. 
Provisions  of  the  act  become 
effective  90  days  after  its 
signing,  October  28. 

Drug  Dependent  Offenders 
Act  (P.L.  95-537).  The 
supervision  of  drug  dependent 
probationers,  parolees  and 
others  released  from  prison  is 
transferred  from  the  Bureau  of 
Prisons  to  the  U.S.  Probation 
Service  by  the  act.  Authority  to 
grant  contracts  to  independent 
organizations  involved  in 
rehabilitation  of  drug  dependent 
offenders  is  also  given  to  the 
probation  service.  The  act 
becomes  effective  October  1 , 
1979. 


kin 


ETHICS  IN  GOVERNMENT, 
ACT  SIGNED 

On  October  26,  the  Presider 
signed   into  law  the  Ethics  ii 
Government  Act  of  1978  (P.ll 
95-521).     The     law     require 
detailed  financial  disclosure  bl 
members     of     Congress 
executives     of    the     Executiv 
Branch,  and  judges  and  other 
of  the  Judicial  Branch.  The  fir* 
reporting    period    covering   th 
year  1978  calls  for  statement 
to  be  filed  by  May  1 5,  1 979,  o 
forms  which  will  be  developec 
The  Administrative  Office  wh 
distribute  copies  of  the  publit 
law  as  soon  as  they  becom 
available. 

The  Act  contains  separat 
titles  covering  financic 
disclosure  for  officers  an 
employees  of  each  branch  of  th 
federal  Government.  Title  III 
Judicial  Personnel  Financic 
Disclosure  Requirements,  i 
part  requires: 

•  Annual  disclosure  reportst 
be  filed  by  Supreme  Coui 
justices,  federal  judges,  an 
judicial  branch  employees  wh 
are  authorized  to  perforr 
adjudicatory  functions  or  ar; 
paid  the  equivalent  of  a  GS-1 
salary  or  above. 

•  Presidential  nominees  fc* 
judgeships  to  file  disclosur 
reports  when  their  nomination 
are  sent  to  the  Senate. 

•  Judicial  branch  employee 
to  file  the  annual  reports  with 
Judicial  Ethics  Committee  to  b 
established  by  the  Judici? 
Conference  of  the  Unite 
States.  The  committee  \y 
authorized  to  monitor  an 
investigate  compliance  withth 
disclosure  requirements. 

•  Each  judicial  officer  an* 
judicial  employee  to  file  tlv 
report  with  the  Judicial  Ethic 
Committee  and  tofile  a  copy  as; 
public  document  with  the  cler 
of  the  court  on  which  he  sits  o 
serves.  Reports  may  not  be  use< 

See  ETHICS  p. 
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1HE  fOURCE 


:  Director  A.  Leo  Levin  (left)  and  Attorney  General  Ingemas  Gullans  of  Sweden  photographed 
owing  a  briefing  session  at  the  Dolley  Madison  House. 


FJC  HOSTS  VISITORS  FROM  ABROAD 


Briefing  official  visitors  from 
road  —  judges,  legal  officers 
d  others  —  is  an  important 
iction  of  the  Federal  Judicial 
nter.  Referrals  to  the  Center 
me  from  the  State  Depart- 
ing United  Nations,  American 
d  Federal  Bar  Associations 
d  other  groups.  Visitors  often 
irn  of  the  Center  from  others 
io  have  visited  here. 
During  the  past  year,-  the 
nter  received  visitors  from 
azil,  Korea,  Australia,  Japan, 
ailand,  Chile,  New  Zealand, 
uth  Africa,  Afghanistan, 
geria,  Colombia,  Zaire, 
ance,  Great  Britain,  Canada, 
/eden,  Indonesia,  and  Iceland. 
Most  recently,  the  Center 
sted  Ingemas  Gullnas,  Attor- 
/  General  of  Sweden,  San- 
;o  Poedjosoebroto,  Vice  Chief 
stice  of  the  Supreme  Court  of 
lonesia,  and  Hrafa  Bragason, 
Jdge  in  the  Reykjavik,  Iceland, 
il  court. 

vlr.  Gullnas  traveled  to  Wash- 
|ton,  D.C.  and  Atlanta  to  study 
i  American  judicial  system, 
was  particularly  interested  in 
jrt  procedures,  especially  as 
jy  related  to  criminal  cases. 


His  first  stop  was  at  the  Judicial 
Center  for  a  general  orientation. 

Justice  Poedjosoebroto's  tour 
of  the  United  States  judicial 
system  also  began  at  the  Judi- 
cial Center.  Because  of  its  role  in 
the  federal  judicial  system,  the 
Center  is  often  the  first  stop  for 
foreign  visitors  interested  in  the 
judicial  system  of  the  United 
States. 

Like  many  Center  visitors, 
Justice  Poedjosoebroto  was 
interested  in  the  selection, 
appointment,  tenure,  and 
removal  and  retirement  of 
federal  judges. 

Judge  Bragason  was  travel- 
ing to  cities  in  the  United  States 
as  a  UN  Fellowtodo  research  on 
court  administration  for  civil 
cases  and  training  programs  for 
judges. 

Other  areas  in  which  interest 
is  frequently  expressed  by  for- 
eign visitors  are  the  dual  system 
of  courts  in  the  United  States; 
the  origin  and  role  of  the  Center; 
how  newly  appointed  judges 
prepare  to  become  a  judge;  and 
methods  of  managing  and  con- 
trolling increasingly  large  case 
loads. 


I  nlor  mat  icn  Ser  vice 
the  Federal  Judicial  Center 


Advocates  on  Trial.  Harry 
Sabbath  Bodin.  4  Litigation  304, 
61-63  (Summer  1978). 

Chilling  Judicial  Independ- 
ence. Irving  R.  Kaufman. 
Benjamin  N.  Cardozo  Lecture 
before  the  Association  of  the 
Bar  of  the  City  of  New  York, 
November  1,  1978. 

Constitutional  Criminal 
Procedure.  Charles  H.  White- 
bread.  American  Academy  of 
Judicial  Education,  1978. 

Essays  on  the  Constitution  of 
the  United  States.  M.  Judd 
Harmon.  Kennikat  Press,  1978. 

How  Long  Can  We  Cope? 
Warren  E.  Burger.  Remarks  to 
the  Seminar  on  Legal  History, 
The  National  Archives, 
Washington,  D.C,  September 
21,  1978. 

The  Ideology  of  Advocacy: 
Procedural  Justice  and 
Professional  Ethics.  William  H. 
Simon.  1978  Wis.  L  Rev.  30- 
144.. 

Judicial  Discipline  and 
Disability  Symposium.  54  Chi- 
Kent  L.  Rev.  1-175  (1977). 

Our  Tottering  Legal  System. 
W.S.  Stafford.  57  Mich.  S.B.J. 
831 -7  (Oct.  78). 

Needed:  A  JudicialWelcome 
for  Technology — Star  Wars  or 
Stare  Decisis?  Howard  T. 
Markey.  79  F.R.D.  209-18  (Oct. 
1978). 

New  Intern  Program  Gives 
Law  Students  Actual  Courtroom 
Trial  Experience.  David  N. 
Edelstein.  17  Court  Rev.  14-16 
(Sept.-Oct.  1978). 

Prison  Reform:  the  Judicial 
Process.  A  BNA  Special  Report 
on  Judicial  Involvement  in 
Prison  Reform.  Bureau  of 
National  Affairs,  1978. 

Third  Report  on  the 
Implementation  of  the  Speedy 
Trial  Act  of  1974.  Administra- 
tive Office  of  the  U.S.  Courts, 
1978. 
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LAWYERS  from  p.  5 

"unexplained  discrepancy  in  the 
requirements  that  members 
appointed  by  the  judges  must 
meet  certain  criteria,  but  the 
appointees  of  bar  association 
presidents  or  law  school  deans 
need  not  fulfill  the  same 
standards." 

•  There  is  a  feeling  that  the 
Conference  has  not  been 
organized  in  such  a  way  thatthe 
best  use  is  made  of  the  available 
lawyer  talents. 

•  Approved  was  a  suggestion 
that  separate  meetings  be  held 
from  time  to  time  between  the 
delegates  of  a  district  and  the 
district  judges  within  the 
district;  or,  failing  this,  the 
delegates  should  meet  alone 
prior  to  the  Conference. 

•  Through  their  report  they 
expressed  again  a  willingness  to 
participate  more  actively  in  the 
work  of  the  Conference. 

Copy  of  the  full  report  of  the 
Lawyers  Advisory  Committee  is 
available  through  the  Informa- 
tion Services  Office  of  the 
Federal  Judicial  Center. 


ETHICS  from  p.  6 

for  any  unlawful  purpose  or  any 
commercial  use  other  than 
news  reporting. 

•  Reports  received  by  the 
committee  to  be  held  in  its 
custody  and  be  made  available 
to  the  public  for  six  years.  After 
the  six-year  period  the  report  is 
to  be  destroyed  unless  needed 
in  an  ongoing  investigation. 


aqccojjc 
calendar 


Nov.     29-Dec.     1     Workshop    for 

District    Judges    (CA-9);     Palm 

Springs,  CA 
Dec.  6-8  Management  Training  for 

Supervisors;  Brooklyn,  NY 
Dec.    7-8    Workshop    for    District 

Judges     (CA-4);     Hilton     Head 

Island,  SC 
Dec.  7-8  Advisory  Committee  on 

Civil  Rules,  Washington,  DC 
Dec.  11-13  Seminar  for  Assistant 

Federal    Defenders    and    Panel 

Attorneys;  Denver,  CO 
Dec.  11-15  Management  Seminar 

for     Chief     Probation     Officers; 

Kansas  City,  MO 

1979 

Jan.  3  Judicial  Conference 
Subcommittee  on  Supporting 
Personnel,  Washington,  DC 

Jan  5.  Judicial  Conference 
Subcommittee  on  Federal 
Jurisdiction,  Washington, DC 

Jan.  8-9  Judicial  Conference  Sub- 
committee on  Judicial  Improve- 
ments, Savannah,  GA 

Jan.  8-10  Seminar  for  District 
Court  Clerks;  Charleston,  SC 

Jan.  11-12  Workshop  for  District 
Judges  (CA-5)  Orlando,  FL 

Jan.  15-16  Judicial  Conference 
Committee  on  Administration  of 
the  Probation  System,  West  Palm 
Beach,  FL 

Jan.  15-19  (Rescheduled)  Orienta- 
tion Seminar  for  Newly 
Appointed  Full  Time  U.S.  Magis- 
trates; Washington,  DC 


pffis^nnc 

APPOINTMENTS 

Julian  A.   Cook,  Jr.,   U.S.   Distric 

Judge,  E.D.,  Ml,  Sept.  27 
Theodore   McMillian,   U.S.   Circu 

Judge  for  the  Eighth  Circuit,  Oc 

2. 
Patricia    J.     Boyle,    U.S.    Distru 

Judge,  E.D.,  Ml,  Oct.  10 
Harold     A.     Baker,     U.S.     Distri 

Judge,  ED.,  IL,  Oct.  1 1 
Bruce    S.    Jenkins,    U.S.    Distrk 

Judge,  D.  of  UT,  Oct.  1 1 


ADVOCACY  REPORT 
NOW  IN  PRINT 

"The  Quality  of  Advocacy  i 
the  Federal  Courts"  is  now  i 
print.  This  isthe  Federal  Judici;, 
Center's  report  of  researc 
performed  for  the  Judici; 
Conference  Committee  t 
Consider  Standards  fc, 
Admission  to  Practice  in  th 
Federal  Courts.  It  can  b 
obtained  from  the  Informatio 
Service  of  the  Federal  Judici. 
Center. 

Earlier  this  year,  the  Centt 
distributed  a  limited  number  i 
copies  of  the  report  that  ha 
been  offset-printed  from  th 
manuscript.  The  typeset  editio 
is  identical,  except  that  pag 
numbers  and  some  tabl 
numbers  have  been  changed.  I 
the  recently  released  report  ( 
the  Judicial  Conferenc 
Committee,  citations  to  th 
Center's  study  are  to  the  types* 
edition. 
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DISTRICT  COURT  MERIT 

SELECTION  GUIDELINES 

ISSUED 

On  November  8,  1978,  the 
resident  signed  Executive 
rder  12097,  "Standards  and 
uidelines  for  the  Merit 
election  of  United  States 
istrict  Judges." 
Section  1-1  of  the  Order 
>plies  to  nomination;  Section 
■2  sets  forth  standards  for 
/aluating  proposed  nominees. 
Nomination  provisions  are 
■at: 

•  Whenever  a  vacancy  occurs 
i  a  district  court  of  the  United 
tates,  the  President  shall 
ominate  as  district  judge  to  fill 
lat  vacancy  a  person  whose 
haracter,  experience,  ability, 
nd  commitment  to  equal 
jstice  under  law  qualifies  that 
erson  to  serve  in  the  federal 
jdiciary. 

•  The  Attorney  General  shall 
ssist  the  President  by  recom- 
lending  to  the  President 
ersons  to  be  considered  for 
ppointment  who  are  qualified 
d  be  district  judges  and  by 
valuating  potential  nominees, 
he  Attorney  General  shall 
eceive  recommendations  of 
uch  persons  from  any  person, 
ommission  or  organization. 

•  The  use  of  commissions  to 
lotify  the  public  of  vacancies 
md  to  make  recommendations 
or  district  judges  is  en- 
:ouraged.  The  Attorney  General 
ihall  make  public  the  suggested 

(See  GUIDELINES  p.  6) 


1978 


New  District  Court  Judges  photographed 
during  one  of  the  sessions  of  the  Seminar 
last  month:  In  the  foreground.  Judge  Jose 
A.  Gonzalez,  Jr.  (S.D.  Fla.),  and  (left) 
Judge  Pierre  N.  Leval  (S.D.  N.Y.),  and 
Judge  Mary  Johnson  Lowe  (S.D.  N.Y.). 


NEW  DISTRICT  JUDGES 
CONVENE  AT  FJC 

Thirty-three  judges  assem- 
bled at  the  Dolley  Madison 
House  November  13  to  start  a 
week  of  both  formal  and  in- 
formal discussions  on  how  to 
bring  about  effective  judicial 
administration  in  the  federal 
trial  courts.  One  district  judge 
travelled  from  as  far  away  a 
jurisdiction  as  the  Northern 
Mariana  Islands  and  one  was 
from  the  District  Court  just  a  few 
blocks  from  the  Center. 

A  significant  statistic:  The 
largest  number  of  women  ever 
to  simultaneously  attend  such  a 
seminar  —  six  U.S.  District 
Judges  and  one  Trial  Judge 
from  the  U.S.  Court  of  Claims. 

The  new  judges  heard 
tenured  judges  tell  them  how 

(See  NEW  DISTRICT  JUDGES  p.  7) 
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CASE  WEIGHTS  REVISION 

UNDERWAY 


During  the  fall  and  winter  the 
Federal  Judicial  Center  will 
survey  about  1 00  federal  district 
judges  in  order  to  revise  the 
system  of  case  weights.  Con- 
ducted at  the  request  of  the 
Judicial  Conference  Subcom- 
mittee on  Judicial  Statistics,  the 
survey  follows  a  two  and  one 
half  year  period  of  design  and 
refinement. 

Under  the  guidance  of  Judge 
John  D.  Butzner,  Chairman,  the 
Center  has  explored  a  number  of 
possible  techniques  to  deter- 
mine the  relative  burdens  of 
courts'  different  caseloads, 
attempting  to  obtain  the  best 
possible  accuracy  without 
taking  up  the  judges'  time  in  the 
process. 

Unfortunately,  no  technique 
appears  feasible  except  a  judge 
time  study.  However,  the 
present  time  study  is  much 
simpler  than  any  of  those  in  the 
past,  including  the  most  recent 
one:  The  1 969-70  Federal  Judi- 
cial Center  survey  that  is  the 
basis  of  the  present  weighted 
caseload. 

The  case  weights  are  seri- 
ously out  of  date,  and  have  been 
criticized  on  technical  grounds 
as  well.  Many  things  have 
changed  since  the  1969-70 
time  study.  The  Magistrate  Act 
of  1 968  (as  amended)  has  taken 
effect,  and  undoubtedly  greatly 
affected  the  relative  burden  of 

(See  CASE  WEIGHTS  p.  4) 
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STKTEFEDER4L 

An  informal  survey  of  the 
State-Federal  Judicial  Councils 
was  recently  made  by  the 
Federal  Judicial  Center,  and 
some  new  and  innovative  sub- 
jects for  discussion  surfaced.  If 
readers  are  interested  in  an 
amplification  of  this  informa- 
tion, they  should  write  or  call 
Joseph  Coudon  at  the  Center 
(633-6347). 

Here  are  reports  from  five 
states  which  have  held  meet- 
ings since  the  last  column  was 
published: 

Alabama.  As  in  the  past,  this 
council  held  a  meeting  at  the 
time  the  Alabama  State  Bar  met. 
Subjects  discussed:  Rule  mak- 
ing by  state  and  federal  courts, 
including  local  rules;  desirability 
of  greater  bar  participation  in 
the  rule-making  process;  the 
necessity  of  assuring  that  local 
rules  are  published  and  avail- 
able; and  the  desirability  of 
assuring  that  rules  promulgated 
do  not  bring  about  constitutional 
issue  challenges. 

Another  subject  on  the 
Council's  agenda  was  better 
liaison  between  courts  and  the 
bar  membership.  For  the  federal 
courts  there  was  the  suggestion 
that  in  each  judicial  district 
there  be  formalized  a  liaison 
group  with  which  the  chief 
district  judge,  or  all  of  the  district 
judges,  meet  at  least  once  yearly 
to  discuss  matters  of  mutual 
interest. 

Justice  James  Bloodworth,  of 
the  Supreme  Court  of  Alabama, 
reported  on  procedures  fol- 
lowed by  his  court  on  questions 
certified  from  the  federal  courts. 
The  Justice  reports  it  is  working 
extremely  well  in  Alabama. 
Council  member  Judge  John  C. 
Godbold  (CA-5  and  FJC  Board 
member)  agrees  and  reports:  "It 
is  working  well  and  speedily, 
and   through   constant    liaison 


between  the  Supreme  Court  of 
Alabama  and  the  Fifth  Circuit 
judges  residing  in  Alabama, 
[potential]  problems  in  the 
administration  of  certification 
procedures  have  been  elimi- 
nated as  they  arise." 

Maryland.  Chief  Judge 
Edward  S.  Northrop  and  Judge 
Alexander  Harvey  represented 
the  federal  courts  at  the  last 
meeting  of  this  state's  council. 
State  judges  on  the  council  are 
Judges  Anselm  Sodaro  (who 
presided),  C.  Awdry  Thompson 
and  Robert  S.  Sweeney. 
Reported  was  a  program  for 
coordination  between  state  and 
federal  probation  officers.  Pre- 
sentence reports  have  been 
exchanged,  and  though  there 
was  some  concern  expressed 
that  a  federal  defendant  might 
be  able  to  secure  a  copy  of  the 
report,  assurance  was  proffered 
that  the  state  presentence 
report  is  not  filed  as  a  public 
record  and  is  available  to  the 
defense  attorney  only. 

Also  on  the  agenda  was  the 
matter  of  possible  conflicts  and 
priorities  on  case  assignments 
in  the  trial  courts;  however,  it 
was  agreed  that  very  few  prob- 
lems have  arisen.  Efforts  have 
been  made  to  avoid  this;  in  those 
instances  where  federal  court 
trial  dates  are  setfar  in  advance, 
the  state  judges  have  agreed  to 
let  the  federal  trial  go  forward 
first. 

Judge  Harvey  explained  their 
new  local  rule  which  became 
effective  last  April,  which  pro- 
vides for  a  fine  to  be  imposed  on 
attorneys  who  appear  late  for 
hearings  or  trials.  In  addition  to 
a  fine,  gross  violations  could 
result,  through  application  of 
the  rule,  in  referral  to  the 
Disciplinary  Committee  of  the 
court. 

A  final  matter  discussed  was 
the  proposed  legislation  to 
abolish  diversity  jurisdiction.  It 
was  estimated  that  if  the  bill  is 
passed  into  law,  approximately 
eight  percent  of  the  cases  now 


tried  in  federal  courts  would  b€ 
filled  in  the  state  courts. 

Oregon.  A  new  agenda  iterr 
for  this  Council  was  the  recur- 
ring problem  of  the  accused  no 
only  appearing  for  arraignmen 
without  an  attorney  but  alsc 
declaring  one  was  not  wanted 
To  preclude  the  filing  of  a  Sec- 
tion 2254  case  in  the  federa 
courts  if  a  state  judge  has  no'i 
appointed  a  lawyer,  it  wa! 
suggested  that  the  judge  con- 
duct a  careful  examination  o' 
the  defendant  to  make  ? 
supportable  and  clear  findinc 
that  the  defendant  intelligent^ 
waived  his  right.  But,  it  war 
pointed  out,  the  court  must  se 
this  out  on  the  record.  Judgt 
Alfred  T.  Goodwin  (CA-9 
recommended  for  consideratior 
a  dialogue  contained  in  severa 
pages  of  the  California  stati 
judges'  bench  book.  Basis  fo 
the  California  procedure  may  b< 
found  in  Farreta  v.  California (4! 
L  Ed.  2d,  562  [1975]). 

Comparisons  were  made  o 
plea  bargaining  procedures  ii 
both  the  Oregon  courts  and  tht 
federal  courts  and  the  problem 
extant  throughout  the  two  sys; 
terns.  Another  developing  prob 
lem  in  Oregon  was  reported  - 
problems  in  the  state  court 
caused  by  recent  statutory  pro 
visions  for  expanded  sentenc 
review  by  the  Oregon  Court  c 
Appeals.  Also  described  was  th1 
new  state  law  which  permit 
their  Parole  Board,  by  a  4-5  vote 
to  reduce  a  sentence  imposed  b 
a  judge,  significantly  increasin 
the  authority  of  the  Board. 

Memorandum  opinions,  pe 
curiam  opinions,  published  an 
unpublished  opinions  and  whe 
they  should  be  used  was  a 
important  topic  brought  up,  a 
was  the  problem  of  avoidin 
conflicting  decisions  on  identi 
cal  points  of  law  when  th 
courts  sit  in  panels  or  depart 
ments.  It  was  decided  a  cas 
data  bank  accessible  in 
computer  may  be  the  answer. 
Two     more     subjects     wer 

(See  STATE  FEDERAL  p.  \ 


EXTENSIVE  TRAINING 

OFFERED  PROBATION 

OFFICERS 

Chief  U.S.  Probation  Officers 
et  December  11-15,  at  a 
anagement  seminar  held  in 
ansas  City,  Missouri.  The 
eeting  was  the  first  attended 
I  all  chief  probation  officers 
nee  1950.  Judge  James  M. 
urns  (D.  Ore.)  was  chairman  of 
e  seminar. 

The  curriculum,  developed  by 
e  Education  and  Training 
ivision  of  the  Federal  Judicial 
jnter  and  the  Probation  Divi- 
on  of  the  Administrative 
ffice,  included  an  update  on 
atters  involving  the  probation 
'Stem,  pretrial  services,  the 
jreau  of  Prisons  and  the  U.S. 
arole  Commission.  Workshops 
ere  conducted  on  personnel 
atters,  law  related  issues  and 
e  purposes  and  impact  of 
onograph  105,  a  new  publi- 
ition  on  the  writing  of  the  pre- 
sntence  report. 

During  the  meeting,  four  task 
oups  were  created  to  assess 
3eds  and  develop  policy 
commendations  on  goals  and 
andards  for  the  probation 
stem,  professional  accounta- 
lity,  interoffice  and  inter- 
istrict  communications, 
jrcotic  aftercare  and  employ- 
ent  placement. 

The  federal  probation  system 
is  a  long  tradition  of  training, 
s  early  as  1930,  probation 
ficers  attended  periodic  re- 
onal  institutes.  Nineteen 
sars    later   the   concept   of  a 

(See  PROBATION  p.  5) 
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HOLIDAY  GREETINGS 

from 

The  Chief  Justice 

I  extend  warm  greetings  for  an  enjoyable  Holiday  Season  to  all 
personnel  of  the  Federal  Judiciary  and  their  families  and  my  deep 
appreciation  to  the  Judges  and  all  those  who  daily  support  the 
administration  of  justice.  By  this  I  include  the  Clerks  of  all  courts  and 
their  staffs,  Magistrates,  Probation  Officers,  U.S.  Marshals,  Court 
Reporters,  and  all  who  labor  to  make  the  system  work. 

We  can  look  back  on  the  past  year  with  satisfaction;  altogether  your 
dedication  and  efforts  have  brought  about  significant  improvements  in 
the  quality  of  our  system  of  justice.  There  has  been  a  spirit  of 
cooperation  in  the  pursuit  of  our  mission  to  provide  for  all  Americans  a 
system  of  justice  which  is  fair,  accessible,  competent,  swift  and 
deserving  of  public  confidence.  That  we  have  public  confidence  in  a 
period  when  confidence  is  not  universally  accorded  to  public  institutions 
is  a  tribute  to  steadfast  dedication  throughout  the  Judicial  Branch  at 
every  level. 

The  Congress  finally  passed  and  the  President  has  signed  legislation 
providing  much  needed  additional  judges,  advocated  bythe  Judiciary  for 
more  than  eight  years.  The  Administrative  Office  continues  to  provide 
support  which  makes  effective  planning  a  reality;  the  Federal  Judicial 
Center  continues  its  valuable  service  in  research,  planning,  and 
continuing  education. 

Federal  Judges  have  again  terminated  a  record  number  of  cases. 
There  has  been  more  effective  communication  between  the  branches  of 
government  and  between  the  federal  courts  and  state  courts  on  matters 
affecting  the  administration  of  justice. 

On  a  broader  front  as  we  approach  the  Holiday  Season,  we  close  a 
year  with  another  period  of  peace  for  our  country.  We  extend  our 
greetings  and  support  to  the  President  and  peacemakers  of  all  nations 
for  their  persistent  efforts  to  eliminate  the  blight  of  war. 

Mrs.  Burger  joins  me  in  wishing  each  of  you  and  your  loved  ones  a 
happy  and  safe  Holiday  Season  and  a  continued  dedication  to  our 
common  calling. 


FEDERAL  BAR  ASSOCIATION  ESTABLISHES  AWARD  FOR 

TRIAL  ADVOCACY 


Another  step  forward  in  the 
current  trend  towards  efforts  to 
improve  trial  advocacy  was 
taken  by  the  Federal  Bar 
Association  in  Cincinnati,  Ohio 
through  the  establishment  of 
the  Judge  John  W.  Peck  Award 
for  outstanding  trial  practice. 

The  award  will  be  given  at  the 
University  of  Cincinnati  College 
of  Law  by  the  Cincinnati  Chapter 
of  the  Federal  Bar  Association. 
Judge  Peck  has  for  many  years 
taught  a  course  in  trial  practice 


at  this  law  school  and  has  been 
active  in  many  continuing 
educational  bar  programs  de- 
signed to  improve  advocacy 
skills. 

Judge  Peck  assumed  Senior 
Judge  status  on  July  1,  1978, 
after  having  served  as  a  state 
judge,  a  U.S.  district  judge  and  a 
judge  of  the  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit.  His 
service  on  these  courts  covers  a 
span  of  yearstotalling  almost 30 
years. 


si 

•Ml 

O 

I 

s:i 

■I 

< 
gl 

Si 


DELEGATION  FROM 

IRELAND  STUDIES  U.S. 

FEDERAL  DEFENDER 

PROGRAM 

On  November  9  a  delegation 
from  Ireland  visited  the  Criminal 
Justice  Act  Division  of  the 
Administrative  Office  for  an 
extended  briefing  on  the  United 
States  Federal  Defender 
Program.  The  delegation 
consisted  of  District  Justice 
William  A.  Tormey,  Solicitor 
Michael  Reilly,  Frank  Sheridan 
of  the  Irish  Embassy  and  Irish 
Department  of  Justice  attorneys 
Tim  Dalton  and  Parse  Rayel. 

At  the  present  time  in  Ireland 
a  court  appointment  system  is 
used  to  provide  counsel  to 
criminal  defendants  who  are 
unable  to  afford  legal  represen- 
tation. The  Irish  Government  is 
considering  the  creation  of  a 
national  public  defender 
program,  and  sought  the 
assistance  of  the  Administrative 
Office  in  reviewing  and  studying 
the  Federal  Defender  Program 
followed  in  this  country. 

Topics  such  as  contributions 
from  defendants  to  help  pay  for 
representation,  fiscal  controls 
exercised  over  the  defender 
offices  and  the  role  of  the 
judiciary  in  the  Criminal  Justice 
Act  system  were  discussed.  The 
delegation    was    also   provided 

(See  IRELAND  p.  8) 
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shall  be  handled  should  the 
Chief  Judge  of  the  Circuit  not 
reject  a  claim  "and  is  unable  to 
assure  himself  that  appropriate 
action  has  been  taken..."  In 
those  instances  the  Chief  Judge 
will  refer  the  complaint  to  "a 
committee  of  three  judges  of  the 
circuit,  which  may  include 
circuit  and  district  judges 
appointed  by  himtoconsiderthe 
complaint." 

The  new  procedures  were 
codified  only  after  all  the  judges 
of  the  Ninth  Circuit,  as  well  as 
members  of  the  bar  who 
practice  in  this  Circuit,  were 
given  an  opportunity  to  review 
and  comment  on  them. 


CASE  WEIGHTS  from  1 

various  types  of  cases.  The 
same  can  be  said  of  many  other 
procedural  changes.  There  has 
been  a  great  increase  in  the 
number  of  cases  in  some  of  the 
most  difficult  categories:  Civil 
rights  cases  (employment, 
accommodations,  etc.)  have  in- 
creased 229%,  antitrust  cases 
have  increased  78%,  narcotics 
cases  21 2%,  and  tax  fraud  cases 
98%.  At  the  same  time,  motor 
vehicle  personal  injury  cases 
have  decreased  36%. 

The  effect  of  these  large  shifts 
in  caseload  composition  must 
be  accurately  measured  in  order 
to  provide  adequate  resources 
for  the  courts.  It  is  widely 
thought  that  the  existing  system 
never  adequately  measured  the 
difficulty  of  particularly 
demanding  litigation,  and  that  it 
may,  as  a  result,  have  under- 
valued the  caseload  of  the 
metropolitan,  or  largest  courts. 
Although  the  survey  mayor  may 
not  bear  this  out,  it  has  been 
designed  in  afashionthatwould 
determine  whether  this  kind  of 
effect  exists. 

The  approach  has  been  to 
strip  past  time  studies  to  their 
essentials,  and  design  a  form 
that  is  as  little  burden  as 
possible.  Since  the  only  purpose 
of  the  survey  is  to  obtain  case 
weights,  many  of  the  items  in 
past  surveys  are  not  included: 
The  types  of  work  judge  time 


was  devoted  to,  time  devoted] 
activities  that  do  not  invol* 
cases,  etc.  The  survey  will  I; 
modeled  on  one  designed  by  tr» 
late  Chief  Judge  Charles  Gar, 
prime  author  of  the  Federl 
Rules  of  Civil  Procedure  ar] 
Chairman  for  twelve  years  of  trj 
old  Judicial  Conference  Con- 
mittee  on  Statistics.  As  a  judg^i 
law  reformer,  teacher,  and  r< 
searcher,  Judge  Clark  wa 
convinced  that  sound  statistic^ 
information  was  essential  f] 
policy  making.  His  method  f] 
case  weighting,  which  was  boi 
simple  and  effective,  has  prove] 
an  excellent  model  for  the  forth 
coming  revision. 

Unless  there  are  unforeseen 
problems,  the  Federal  Judicij 
Center  will  contact  a  sample  \ 
about  100  judges  in  ear 
January,  requesting  tirrt 
records  for  the  period  throucj 
March.  The  resulting  weigh) 
will  be  calculated  in  the  wintu 
and  spring,  applied  to  the  da' 
for  fiscal  year  1 979,  and  used  ,j 
preparing  the  next  judgeship  b(i 
of  the  Judicial  Conference  Ian 
in  1979. 

The  Institute  for  Law  ar 
Social  Research,  Washington 
D.C.,  has  conducted  an  evalu£; 
tion  of  case  weighting  tech. 
niques  under  contract  to  th! 
Center.  Their  report  will  ti 
available  by  January  1. 
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aired:  When  a  summary  judg- 
ment may  be  used  and  the  value 
of  settlement  conferences. 

Virginia.  With  Chief  Justice 
Lawrence  W.  I'Anson  presiding, 
this  Council  met  for  its  semi- 
annual meeting  at  the  time  the 
Fourth  Circuit  Judicial  Con- 
ference was  held.  Reported  to 
the  group  was  the  status  of  a 
certification  system  for  the 
Commonwealth  of  Virginia.  A 
bill  has  been  proposed  to 
implement  the  system  but  is 
being  carefully  reviewed  since 
constitutional  questions  related 
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to  the  legislation  have  bee' 
raised,  one  being  whether  th 
legislature  has  authority  1 
confer  jurisdiction  on  the  state 
Supreme  Court.  Further  actio 
is  anticipated  when  the  Gener; 
Assembly  next  meets. 

Washington.  Conflicts  i 
dates  foreclosed  the  counc 
meeting  called  by  Chief  Judg 
Marshall  A.  Neill  (E.D.  Wn.)  fo 
September  1 1 ;  however,  th 
Judge  will  be  setting  anothe 
date  soon.  This  state  rotates  th 
chairmanship  between  a  stat| 
and  federal  judge  and  meets  a 
least  once  a  year. 
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aining    center    was    fully 
jveloped.  With  strong  support 
om     Judge     William     J. 
ampbell,     the     Division     of 
obation  and  the  University  of 
licago,    the   Judicial   Confer- 
ice    officially    authorized    the 
lening  of  the  Federal  Proba- 
m   Training   Center  in   1950. 
ider  the   leadership  of  Chief 
obation     Officer     Ben    S. 
eeker,  (N.D.  III.),  the  Chicago 
fnter      provided      orientation 
minars  and  inservice  training 
•  the  entire  federal  probation 
stem  from  1950-1970. 
In     1970     responsibility    for 
lining   was  gradually  shifted 
>m    Chicago   to   the    Federal 
dicial  Center  in  Washington, 
period  of  phenomenal  growth 
sued     between     1973     and 
•77.    Congress    authorized 
00  new  positions  in  those  five 
ars.    Thus    since    1970,    the 
ucation  and  Training  Division 
the  Judicial  Center  has  con- 
cted  orientation  seminars  for 
er     1400     new    probation 
icers.      For     several     years 
entation  seminars  were  held 
nost    every   month    in   cities 
oughout  the  country.  Today 
}se      orientation      seminars, 
oroximately  four  per  year,  are 
Id    at    the    Dolley    Madison 
use   to  train   those   officers 
iployed     to     fill     vacancies 
sated      by     retirement     and 
lignation. 

Mth  the  expertise  provided  by 
s  Probation  Division  and 
istant  input  and  evaluation 
m  the  field,  the  Education  and 
lining  Division  continuously 
iews  the  format  of  the 
ninars  to  insure  that  the 
ining  is  meeting  the  needs  of 
new  officers.  Although 
ny  changes  have  been  made 
[ormat  and  methodology,  the 
ninars  continue  to  focus  on 
basics  of  presentence  report 
iting,  investigative  tech- 
ues,  supervision,  sentencing 
jrnatives,  and  relationships 
h  the  Court,  the  Bureau  of 
sons,  the  Parole  Commission 


and  the  A.O.  Probation  Division. 
As  the  responsibilities  of  pro- 
bation officers  continue  to 
expand,  the  training  courses 
become  more  extensive.  A  wide 
variety  of  seminars  have  been 
conducted  in  the  past  few  years. 
Management  and  supervisory 
training  has  been  provided  for 
chief  and  supervising  probation 
officers  and  chief  probation 
office  clerks.  Specialized 
courses  have  been  offered  in 
crisis  intervention,  rational 
behavior  therapy,  employment 
placement,  and  supervision  of 
Indian  caseloads. 

Advanced  seminars  have 
offered  participants  a  choice  of 
nine  out  of  26  possible  topics 
during  a  week  of  training.  This 
approach  allowed  each  officer  to 


LAW  DAY,  U.S.A— 1979 

"Our  Changing  Rights"  is 
the  theme  selected  for  the 
twenty-second  annual 
nationwide  observance  of 
Law  Day,  U.S.A.,  traditionally 
held  each  May  1st. 

The  program  was  started  as 
an  activity  of  the  American 
Bar  Association,  with  state 
and  local  bar  associations 
participating  throughout  the 
country. 


determine  what  subjects  would 
be  most  beneficial  for  his  partic- 
ular caseload.  The  most  widely 
attended  sessions  have 
included  white  collar  crime, 
financial  data  interpretation, 
guidelines  for  sentencing 
recommendations,  innovative 
sentencing  techniques,  super- 
vision of  the  difficult  offender 
and  new  approaches  in  case 
management. 

The  expansion  of  training  over 
the  past  48  years  is  best  exem- 
plified by  the  fact  that  in  Fiscal 
Year  1978  over  1500  federal 
probation  officers  participated 
in  training  seminars  such  as 
these.  It  appears  that  the  future 
of  probation  training  will 
continue  its  heavy  concentra- 
tion on  advanced  training 
seminars. 


FJC  REPORT  ON  VOIR  DIRE 
EXAMINATION  RELEASED 

The  Voir  Dire  Examination, 
Juror  Challenges,  and  Adver- 
sary Advocacy  has  been  re- 
leased by  the  Federal  Judicial 
Center.  The  report  evolved  from 
Conduct  of  the  Voir  Dire  Exami- 
nation: Practices  and  Opinions 
of  Federal  District  Judges  a 
Center  report  published  in 
1977.  While  the  new  report 
summarizes  the  information 
and  opinions  of  the  1 977  publi- 
cation, it  places  them  in  a  larger 
context  —  a  general  analysis  of 
the  adversary  system's 
functions  and  effectiveness  in 
the  selection  of  jurors. 

The  major  theme  of  the  report 
is  that  problems  inherent  in 
understanding  the  role  and 
importance  of  the  voir  dire 
examination  and  challenges  can 
be  divided  into  categories  and 
analyzed  separately.  Four 
categories  of  research  problems 
are  examined:  Problems  of 
interest,  criteria,  parameters 
and  methodology.  The  report 
attempts  to  clarify  the  problems 
involved  in  each  category  and  to 
suggest  solutions. 

The  section  on  parameters 
presents  for  the  first  time  a 
mathematical  model  of  jury 
selection.  This  model  plots  the 
changes  in  the  average  bias  of  a 
twelve-member  jury  as  a  func- 
tion of  the  selection  strategiesof 
defense  and  prosecution 
attorneys.  Use  of  the  model 
enables  a  better  understanding 
of  the  relative  superiority  of  the 
struck  jury  method  to  other, 
sequential  methods  of  jury 
selection. 

The  report  concludes  that  the 
major  problem  before  policy- 
makers in  the  courts  is  that  of 
defining  appropriate  goals  for 
jury  selection. 

Copies  of  the  report  may  be 
obtained  from  the  Information 
Service  of  the  Federal  Judicial 
Center. 
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Prisoner  transfers  between 
Canada  and  the  United  States 
took  place  October  12  and  13. 
Forty  American  and  28  Cana- 
dian offenders  were  the  first  to 
be  returned  to  their  native 
countries  under  a  1977  treaty 
agreeing  to  the  transfer. 
Enabling  legislation  was 
enacted  in  the  U.S.  in  October 
1977  (P.L  95-144),  and  in 
Canada,  April  1978. 

Information  Booklet  for 
United  States  Citizens  In- 
carcerated in  Canadian  Prisons 
is  a  pamphlet  prepared  by  the 
United  States  Department  of 
Justice  to  familiarize  United 
States  citizens  who  are 
Canadian  prisoners  with  the 
terms  and  implementation  of 
the  Treaty  and  enabling  legis- 
lation and  operation  of  United 
States  parole  laws  and  prison 


GUIDELINES  from  p.  1 

guidelines   for    such   commis- 
sions. 

•  Before  making  recommen- 
dations, the  Attorney  General 
shall  consider  whether:  Public 
notice  of  the  vacancy  has  been 
given  and  an  affirmative  effort 
has  been  made,  in  the  case  of 
each  vacancy,  to  identify  quali- 
fied candidates,  including 
women  and  members  of 
minority  groups;  the  selection 
process  was  fair  and  reasona- 
ble; those  recommended  meet 
the  standards  for  evaluating 
proposed  nominees. 

•  In  evaluating  proposed 
nominees,  consideration  will  be 
given  to  reports  of  Department 
of  Justice  investigations  and  all 
other  relevant  information 
concerning  potential  nominees 
and  their  qualifications. 

The  standards  to  be  used  in 
determining  whether  a  person 
is  qualified  to  serve  as  a  district 
judge  are  whether  that  person: 

•  Is  a  citizen  of  the  United 
States,  is  a  member  of  a  bar  of  a 
state,  territory,  possession  or 
the  District  of  Columbia,  and  is 
in  good  standing  in  every  bar  in 


system. 

Bureau  of  Prisons  Director 
Norman  A.  Carlson,  and  Donald 
Yeomans,  Commissioner  of  the 
Canadian  Penitentiary  Service, 
held  a  brief  ceremony  at  the 
Chicago  Metropolitan  Correc- 
tional Center  where  the 
exchange  took  place.  From 
Chicago,  the  returning  Ameri- 
cans were  designated  to  appro- 
priate institutions  throughout 
the  federal  system. 

Canada  is  the  third  nation 
with  whom  the  U.S.  has  trans- 
ferred prisoners.  Three  hundred 
twenty-nine  Americans  have 
been  transferred  from  Mexico  in 
a  series  of  transfers  begun  last 
December  and  seven  Ameri- 
cans were  transferred  from 
Bolivia  in  August.  A  second  ex- 
change with  Canada  is  planned 
for  March,  1979. 


which  that  person  is  a  member. 

•  Possesses,  and  has  a  repu- 
tation for  integrity,  good  charac- 
ter, and  common  sense. 

•  Is,  and  has  a  reputation  for 
being,  fair,  experienced,  even- 
tempered  and  free  of  biases 
against  any  class  of  citizens  or 
any  religious  or  racial  group. 

•  Is  of  sound  physical  and 
mental  health. 

•  Possesses  and  has  demon- 
strated commitment  to  equal 
justice  under  law. 

•  Possesses  and  has  demon- 
strated outstanding  legal  ability 
and  competence,  as  evidenced 
by  substantial  legal  experience, 
ability  to  deal  with  complex  legal 
problems,  aptitude  for  legal 
scholarship  and  writing,  and 
familiarity  with  courts  and  their 
processes. 

•  Has  the  ability  and  the 
willingness  to  manage 
complicated  pretrial  and  trial 
proceedings,  including  the 
ability  to  weigh  conflicting 
testimony  and  make  factual 
determinations,  and  to  commu- 
nicate skillfully  with  jurors  and 
witnesses. 


PAPER  ON 

EMPLOYMENT 

DISCRIMINATION  AND 

CIVIL  RIGHTS  ACTIONS 

AVAILABLE 

The  Center  has  a  limited 
supply  of  two  publications, 
byJudgeCharlesR.  Richey: 
Manual    on    Employment 
Discrimination     and    Civil. 
Rights  A  ction  in  the  Federal 
Courts  and  Selected  Jury 
Instructions     Used    in 
Employment     Discrimina- 
tion    and    Civil    Rights 
Actions.     These     publica- 
tions were  originally  pre- 
pared    for     use     at     thei 
Center's    District    Court 
Workshops. 

The  original  material  has 
been  edited  and  updated. 


- 


Public  Law  95-486  sign* 
October  20,  1978  provides  f 
the  appointment  of  117  ne 
district  court  judges.  Entitle 
"An  Act  to  provide  for  tl 
appointment  of  addition 
district  and  circuit  judges  ail 
other  purposes,"  it  is  populaf] 
known  as  the  OmnibtS 
Judgeship  Act.  Those  parts 
the  Act  which  provide  for  ado 
tional  judgeships  take  eff^i 
"immediately  upon  t\\ 
President's  promulgation  a 
publication  of  standards  at 
guidelines  for  the  selection,  i 
the  basis  of  merit,  of  nomine; 
for  the  United  States  Distn 
Court  judgeships  authorized 
the  Act."  Nominating  Commi 
sions  established  in  Februa 
1977  now  send  the  Preside' 
lists  of  those  qualified  for  circi 
judgeships.  See  The  Thi 
Branch,  Volume  9,  No.  2,  p.  V 
February  1977. 

The  President,  however,  rru 
waive  the  standards  and  guid< 
lines  with  respect  to  ai 
nomination,  by  notifying  tl 
Senate  of  the  reasons  for  sui 
waiver. 
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y  tried  their  cases — civil  and 
ninal,  jury  and  nonjury — and 
y  answered  questions  on 
h  matters  as  sentencing, 
jndar  control,  jury  utilization, 
e  flow  management,  judicial 
ivities  and  ethics,  patent 
es,  and  the  Federal  Rules  of 
Jence. 

enior  staff  at  the  Adminis- 
ive  Office  and  the  Federal 
licial  Center  met  with  the 
Iges  to  explain  how  these 
ces  could  be  supportive.  The 
ef  Justice  met  with  them 
:e,  once  at  the  Dolley 
dison  House  and  once  when 
and  Mrs.  Burger  hosted  a 
jck  tie"  dinner  honoring  the 
v  judges  at  the  Supreme 
irt. 


INTH  CIRCUIT  ADOPTS 

PROCEDURES  FOR 
JDICIAL  MISCONDUCT 
COMPLAINTS 

hief  Judge  James  R. 
wning  (CA-9)  announced 
month  that  the  Ninth  Circuit 
jncil  has  adopted  new 
:edures  for  processing  any 
iplaints  that  might  be  filed 
ging  judicial  misconduct  in 
circuit. 

he  procedures  were  drafted 
i  committee  appointed  by  the 
ncil  last  May,  the  members 
/vhich  were  Circuit  Judges 
rrill  and  Goodwin  and 
trict  Judges  MacBride, 
kham,  Schwartz  and  Sharp, 
/ith  one  exception,  informal 
linistrative  practice  called 
these  procedures  in  the  past, 

they  were  formalized  and 
ified,  Chief  Judge  Browning 
s,  to  "make  the  bar  and  the 
lie  more  aware  of  this 
rnal  administrative  process 

to  demonstrate  that  the 
ciary  is  willing  and  able  to 
idle  complaints  against 
}es  administratively." 
he  one  addition  to  the  proce- 
es  outlines  how  a  complaint 

(See  NINTH  CIRCUIT  p.  4) 


(1 )  The  Chief  Justice  of  the  United  States 
visited  the  FJC  to  extend  a  special 
welcome  to  the  latest  group  of  U.S. 
District  Judges  to  join  the  federal 
judiciary.  On  the  left  is  Judge  Wm.  J. 
Campbell  (Seminar  Program  Chairman) 
and  on  the  right.  Judge  Sam  C  Pointer,  Jr. 
(N.D.  Alabama),  (2)  Judge  Pointer 
photographed  as  he  discussed  with  the 
newly  appointed  U.S.  District  Judges  the 
Federal  Rules  of  Evidence.  (3)  Group 
photograph  taken  during  a  presentation  on 


"The  Role  of  the  Judge  in  the  Settlement 
Process"  by  Judge  Frederick  B.  Lacey  (D. 
N.J.).  (4)  Judge  Sherman  G.  Finesilver  (D. 
Colo.)  and  Judge  William  J.  Campbell 
conferring  prior  to  Judge  Finesilver's 
presentation  on  the  trial  of  civil  nonjury 
cases.  (5)  Judge  Damon  J.  Keith  (CA-6) 
photographed  discussing  "Management 
of  the  Criminal  Case  from  Indictment  to 
Trial"  and  "Guilty  Pleas  and  Plea 
Bargaining." 
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calendar 


Dec.  11-15  Management  Seminar 
for  Chief  Probation  Officers;  Kan- 
sas, City,  MO 

Dec.  18  Meeting  of  the  Board, 
Federal  Judicial  Center;  Wash- 
ington, DC 

1979 

Jan.  3  Judicial  Conference  Sub- 
committee  on   Supporting   Per- 

•  sonnel;  Washington  DC 

Jan.  5  Judicial  Conference  Sub- 
committee on  Federal  Jurisdic- 
tion; Washington,  DC 

Jan.  8-9  Judicial  Conference  Sub- 
committee on  Judicial  Improve- 
ments; Savannah,  GA 

Jan.  8-10  Seminar  for  District 
Court  Clerks;  Charleston,  SC 

Jan.  11-12  Workshop  for  District 
Judges  (CA-5);  Orlando,  FL 

Jan.  15-16  Judicial  Conference 
Committee  on  Administration  of 
the  Probation  System;  West  Palm 
Beach,  FL 

Jan.  15-19  Orientation  Seminar 
for  Newly  Appointed  Full  Time 
U.S.  Magistrates;  Washington, 
DC 

Jan.  19  Judicial  Conference  Com- 
mittee on  Administration  of  the 
Magistrates  System;  San  Diego, 
CA 

Jan.  17-19  Conference  for  Fed- 
eral Appellate  Judges;  Los 
Angeles,  CA 
Jan.  22-23  Judicial  Conference 
Committee  on  the  Operation  of 
the  Jury  System;  Brownsville,  TX 


Jan.   22-25     Seminar  for  Federal 
Public  Defenders,  New  Orleans, 
LA 
Jan.   23-24     Judicial   Conference 
Review    Committee;    Singer 
Island,  FL 
Jan.   24-25     Judicial   Conference 
Advisory  Committee  on  Judicial 
Activities,  Singer  Island,  FL 
Jan.  26    Judicial  Conference  Joint 
Committee  on  Code  of  Judicial 
Conduct;  Singer  Island,  FL 
Jan.   25-26     Judicial   Conference 
Committee  on  Implementation  of 
the   Criminal  Justice  Act,   New 
Orleans,  LA 
Jan.   29-30     Judicial   Conference 
Committee  on  Court  Administra- 
tion; Singer  Island,  FL 
Feb.     1-2      Judicial     Conference 
Committee  on  the  Administration 
of  the  Criminal  Law;  San  Juan, 
PR 
Feb.  2    Judicial  Conference  Com- 
mittee on  the  Budget;  Ft.  Worth, 
TX 
Feb.  9    Judicial  Conference  Com- 
mittee on  the  Administration  of 
the  Bankruptcy  System;  Wash- 
ington, DC 

IRELAND  from  p.  4 

with  relevant  materials  to  help 
in  understanding  the  Federal 
Defender  system. 

Following  this  meeting,  the 
delegation  spent  the  next  two 
weeks  visiting  the  Federal 
Public  Defenders  in  Baltimore, 
Atlanta,  and  New  Orleans,  as 
well  as  the  Community 
Defender  in  the  federal  unit  of 
the  New  York  City  Legal  Aid 
Society. 
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APPOINTMENTS 

Richard  S.  Arnold,  U.S.  District 
Judge,  E.  &  W.D.,  AR,  Oct.  16 

Donald    E.    O'Brien,    U.S.    Distric 
Judge,  N.  &  S.D.,  IA,  Nov.  2 
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LIBRARIANS  SEMINAR 
SCHEDULED  FOR  MARCH 

Librarians  from  federal  courts 
:ross  the  nation  will  convene 
Washington,  D.  C,  March  19- 
,  I979,  for  the  second  Center- 
lonsored  seminar  for  federal 
lurt  librarians.  The  last 
iminar  was  held  in  I973. 
About  40  participants, 
irarians  who  perform  full-time 
ofessional  services  and  who 
e  nominated  by  the  chief 
dges  of  the  circuit  and  district 
urts  are  expected  to  attend. 
te  program  is  being  planned  by 
inter  staff  in  the  Education 
id  Training  and  Inter-Judicial 
[fairs  and  Information 
srvices  Divisions  in  cooper- 
ion  with  the  Library  Services 
anch  at  the  Administrative 
fice. 

Technological     advances     of 
terest  to  court  librarians  will 

See  LIBRARIANS  p.  5 


COURT  MANAGEMENT 
STATISTICS  RELEASED  BY 
ADMINISTRATIVE  OFFICE 

The  Administrative  Office  of 
the  United  States  Courts  has 
released  the  I978  edition  of 
Management  Statistics  for 
United  States  Courts.  The  report 
presents  key  workload  and 
performance  statistics  for  each 
court  of  appeals  and  each 
district  court  for  the  statistical 
years  ending  June  30,  1973 
through  1978. 

Statistical  profiles  for  the 
United  States  courts  of  appeals 
show  overall  workload  statistics 
in  terms  of  appeals  filed, 
terminated  and  pending. 
Figures  are  also  shown  in  per 
panel  terms,  obtained  by 
dividing  the  total  caseload 
figures  by  the  number  of 
authorized  three-judge  panels. 

In     addition,     opinions     per 

See  STATISTICS  p.  4 


IMPLEMENTATION  OF 

REVISED  BANKRUPTCY 

ACT  COMMENCED 

When  the  revised  Bankruptcy 
Act  became  law  last  November 
The  Chief  Justice,  the  Director 
of  the  Administrative  Office  and 
the  Director  of  the  Federal 
Judicial  Center  started  work  on 
their  involvement  in  the 
implementation  process.  Some 
major  announcements  in  con- 
nection with  these  implementa- 
tion plans  have  now  been  made. 

Provisions  of  the  Act  call  for 
The  Chief  Justice  to  appoint  an 
Advisory  Committee  on  Bank- 
ruptcy Rules.  These  appoint- 
ments have  been  made  and  the 
members  are: 

Ruggero  J.  Aldisert,  Chairman 
U.S.  Circuit  Judge 
United  States  Court  of  Appeals 
Pittsburgh,  Pennsylvania 

See  BANKRUPTCY  p.  4 


WARREN  OLNEY,  III,  SECOND  DIRECTOR 
ADMINISTRATIVE  OFFICE,  EULOGIZED 


WARREN  OLNEY.  Ill 


Warren  Olney,  III,  Director  of 
the  Administrative  Office  from 
January  1 958  to  October  1 967, 
died  in  Berkeley,  California,  on 
December  20  after  a  long 
illness. 

Mr.  Olney's  death  marked  the 
end  of  a  long  and  illustrious 
career  which  included  a  number 
of  high  positions  in  both  public 
service  and  private  practice. 

Mr.  Olney,  a  native  Cal- 
ifornian,  was  the  son  of 
Associate  Justice  Warren 
Olney,  Jr.,  who  served  on  the 
Supreme  Court  of  California;  his 


mother,  the  former  Mary 
McLean,  was  Dean  of  Women  at 
both  Pomona  College  and 
Stanford  University. 

After  attending  public  schools 
in  California,  Warren  Olney 
went  on  toearn  his  A.B.  and  J.D. 
degrees  at  the  University  of 
California  and  was  admitted  to 
the  California  Bar  in  I927. 
Immediately  following  this  he 
served  for  two  years  as  Deputy 
District  Attorney  of  Contra  Costa 
County  in  California,  beginning 
a  career  of  public  service  which 
SEE  OLNEY  p.  2 
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OLNEY  from  p.  1 

occupied  most  of  the  following 
four  decades.  Three  years  of 
private  practice  from  I932  to 
I935  were  interrupted  for 
service  as  Deputy  District 
Attorney  of  Alameda  County. 
And  though  he  went  back  to 
private  practice  in  San 
Francisco  from  I936  to  I939,  he 
was  again  drafted  to  public 
service,  by  then  Attorney 
General  of  California  Earl 
Warren,  to  be  Assistant 
Attorney  General  of  California 
in  charge  of  the  Criminal 
Division.  From  1  942  to  1 945  he 
served  in  the  Fourth  Marine  Air 
Wing,  with  most  of  his  service 
being  in  the  Pacific  Theater.  He 
served  until  1945,  rising  later  to 
the  rank  of  Lieutenant  Colonel 
in  the  United  States  Marine 
Reserves. 

In  1 945  Mr.  Olney  returned  to 
private  practice  but  again  his 
reputation  for  excellence  in 
performance  brought  him  to 
more  public  service;  from  1945 
to  1951  he  contemporaneously 
served  as  Chief  Counsel  to  the 
Special  Crime  Study  Commis- 
sion on  Organized  Crime  in  the 
State  of  California. 

Herbert  Brownell,  Attorney 
General  in  the  Eisenhower 
Administration,  enlisted  as  his 
assistants  men  who  were  to 
later  become  nationally 
known — Warren  Olney  became 
head  of  the  Criminal  Division; 
Warren  Burger  (now  The  Chief 
Justice);  William  P.  Rogers 
(Attorney    General     and     later 


Secretary  of  State);  and  J.  Lee 
Rankin,  who  subsequently 
became  Solicitor  General. 

The  California  Warren  Olney 
loved  always  had  a  magnetic 
attraction  for  him  but  Earl 
Warren  prevailed  on  him  to 
return  to  Washington  to 
succeed  Henry  Chandler,  the 
first  Director  of  the  Administra- 
tive Office  of  the  United  States 
Courts.  In  announcing  the 
appointment,  Chief  Justice 
Warren  said,  "I  know  Mr.  Olney 
to  be  peculiarly  fitted  for  the 
important  office,  both  by  virtue 
of  his  character  and  experience. 
He  has  a  zeal  for  improving  the 
administration  of  justice,  and 
comes  to  the  position  with  a 
background  of  meritorious 
service  in  this  field.  I  am 
confident  that  he  will  make  a 
real  contribution  to  the  federal 
court  system." 

Chief  Justice  Burger  had  high 
praise  for  Mr.  Olney  upon 
learning  of  the  death  of  his 
former  colleague.  He  said: 

"Drawing  on  his  broad 
experience  in  the  law,  Warren 
Olney  served  as  Director  of  the 
Administrative  Office  of  the 
United  States  Courts  in  its 
modern  period  of  expansion  and 
was  responsible  for  new 
concepts  in  judicial  administra- 
tion. As  much  as  any  single 
individual,  he  was  responsible 
for  the  creation  of  the  Federal 
Judicial  Center,  working  closely 
with  Chief  Justice  Warren  and 
Justice  Tom  Clark.  He  helped 
develop   the    legislation   which 
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Third 
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Jackson  Hole,  WY 
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ultimately  emerged  frorr 
Congress  to  authorize  i 
research,  development,  anc 
continuing  education  organiza 
tion  for  the  courts.  His  life  was  < 
career  dedicated  to  publh 
service  of  the  highest  order 
Integrity  and  excellence  are  tw< 
words  that  sum  up  his  life." 

Herbert  Brownell  had  thi 
following  comments  to  mak< 
about  his  former  associate: 

"Warren  Olney  had  a  mos 
distinguished  career  as  I 
lawyer,  as  a  public  official  in  th< 
federal  and  California  govern 
ments,  as  a  law  teacher  a: 
administrator  of  the  federa 
court  system  and  in  importan 
civic  endeavors.  Throughout,  hi 
symbolized  the  highest  standar- 
of  professional  integrity  an< 
competence  and  gained  th 
admiration  and  respect  of  a  hos 
of  friends  and  associates  ove 
the  years  of  his  very  fruitful  life. 
When  William  P.  Rogen 
former  Attorney  General  an 
Secretary  of  State,  learned  c 
Mr.  Olney's  death,  he  said:  "N 
word  more  accurately  describe 
Warren  Olney,  III  and  his  lifl 
than  the  word  'integrity.' 

"His  personal  life,  his  leg; 
career  and  his  outstandirt 
public  career  are  all  built  on 
bedrock  of  trustworthiness  art 
unswerving  dedication  t 
honesty  and  decency. 

"In  the  United  State 
Department  of  Justice  [wher 
we  served  together]  Warre 
Olney  was  universal  I1 
recognized  as  an  inspirin 
leader  of  great  legal  ability  ar 
inexhaustible  energy  inthefigl 
against  organized  crime  and  i 
the  quest  for  honest  goverr 
ment.  On  several  occasions 
was  present  when  Presidei 
Eisenhower  expressed  gre< 
pride  in  Warren  Olney 
outstanding  achievements  as 
member  of  his  Administration 
"I  will  always  remembi 
Warren  with  great  pride  ar 
affection,  as  a  good  friend  ar 
companion,  and  one  of  the  mo 
honorable    men    I    have    ev< 

kn0Wn"  See  OLNEY  p 


Administrative  Conference 
)f  U.S. 

PROPOSAL  TO  REVIEW 

VETERANS  BENEFITS 

TABLED 

At  its  eighteenth  plenary 
ession  December  1 5, 1  978,  the 
administrative  Conference  of 
he  United  States  voted  to  table 

recommendation  on  judicial 
eview  of  benefits  decisions  by 
he  Veterans  Administration.  It 
i/as  the  only  major  issue  before 
he  Conference  which  directly 
elated  to  the  work  of  the  federal 
ourts. 

The  matter  before  the  Confer- 
nce  recommended  legislation 
/hich  would: 

•  Amend  Section  2II  (a)  of  Title 
8  of  the  United  States  Code  to 
How  for  judicial  review. 

•  Allow  those  seeking  judicial 
sview  to  do  so  by  beginning  a 
ivil  action  in  the  United  States 
'istrict  Court  in  which  they 
jside,  or  in  the  District  Court  for 
ie  District  of  Columbia,  within 
20  days  after  notice  of  the 
eterans  Administration 
enefits  decision. 

•  Provide  that  the  administra- 
ve  record  subject  to  review 
/ould  be  made  up  of  any  finding 
f  fact  and  conclusions  of  law  on 
/hich  the  decision  was  based 
nd  an  index  of  all  materials  the 
eterans  Administration  con- 
idered  in  making  its  decision, 
r  otherwise  contained  in  the 
les  on  the  veteran  whose 
ervice  gave  rise  to  the  claim. 
The  plaintiff  would  be  allowed 

i  make  reasonable  requests  for 
roduction  of  indexed  items 
jlevant  to  the  prosecution  of 
is  or  her  case. 

At  its  March  9-I0,  I978 
leeting  the  Judicial  Con- 
srence  of  the  United  States 
oted  that  the  Board  of  Veterans 
ppeals  annually  processes 
2,000  separate  cases  and  that 
ie  Department  of  Justice 
stimates  that  allowing  review 
f  veterans  benefits  decisions 
rc>uld   result   in  approximately 

See  VETERANS  p.5 


EDWIN  L.  COVEY 
DIES  AT  83 

Edwin  L.  Covey,  the  first  Chief 
of  the  Bankruptcy  Division  of  the 
Administrative  Office  of  the 
United  States  Courts  died  on 
December  1,  1978  in  Silver 
Spring,  Maryland. 

Mr.  Covey  served  as  a  Referee 
in  Bankruptcy  in  Peoria,  Illinois 
until  his  appointment  in  March, 
1942  as  the  head  of  the  new 
Bankruptcy  Division  of  the 
Administrative  Office,  which 
was  established  by  Resolution 
of  the  Judicial  Conference  in 
January  1941. 

Mr.  Covey  was  largely 
responsible  for  the  successful 
installation  of  the  Referees' 
Salary  System  in  I947  and  will 
be  remembered  for  his  educa- 
tional programs  on  the  use  of 
Chapter  XIII  of  the  Bankruptcy 
Act  as  an  alternative  to  straight 
bankruptcy  by  wage  earners. 
Mr.  Covey  retired  from  the 
Administrative  Office  on 
December  31 ,  1962. 


(Above)  Judicial  Fellows  finalists  met  at 
the  Federal  Judicial  Center  on  January  4 
with  FJC  Director  A.  Leo  Levin  and  senior 
staff  for  a  briefing  on  the  operation  of  the 
Center. 

A  reception  in  honor  of  past  and  present 
Judicial  Fellows  and  the  1979  finalists 
was  held  at  the  U.S.  Supreme  Court 
January  4.  (Left)  Photographed  with  The 
Chief  Justice  and  his  Administrative 
Assistant,  Mark  W.  Cannon,  at  the 
reception  were  William  J.  Daniels  (far  left) 
and  James  A.  Robbins  (far  right), 
incumbent  Judicial  Fellows.  Mr.  Daniels 
was  named  this  year's  Tom  C  Clark 
Judicial  Fellow,  a  designation  made 
possible  by  a  program  established  by 
former  law  clerks  to  Mr.  Justice  Clark. 
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TRANSCRIPT  ON  FEDERAL 

RULES  AND  RULEMAKING 

AVAILABLE 

The  Conference  of  Metro- 
politan District  Chief  Judges 
which  meets  twice  a  year  under 
the  sponsorship  of  the  Federal 
Judicial  Center,  asked  that  its 
April  I978  program  include  a 
focused  discussion  of  the 
processes  by  which  courts  make 
procedural  rules.  The  subject 
has  received  considerable 
attention  recently  and  a 
significant  amount  of  literature 
has  been  written;  also,  pro- 
posals for  changes  have  been 
made,  both  for  federal  and  state 
rulemaking  procedures. 

At  the  request  of  the 
Conference  and  the  Center, 
Judge  Charles  Joiner  (E.D. 
Mich.)  designed  a  program  on 
federal  rules  and  rulemaking.  A 
transcript  including  comments 
and  discussion  by  members  of 
the  Conference,  has  been 
published  in  79  Federal  Rules 
Decisions  471.  Reprints  are 
available  through  the  Center's 
Information  Services  Office. 
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BANKRUPTCY  from  p.  1 

Clive  W.  Bare 
Bankruptcy  Judge 
Knoxville,  Tennessee 

John  T.  Copenhaver,  Jr. 
U.S.  District  Judge 
Charleston,  West  Virginia 

Robert  Watson  Foster 

Dean,  University  of  South  Carolina 

School  of  Law 

Columbia,  South  Carolina 

Asa  S.  Herzog 
Bankruptcy  Judge  (retired) 
Fort  Lauderdale,  Florida 

Charles  A.  Horsky 
Covington  &  Burling 
Washington,  D.C. 

Beryl  E.  McGuire 
Bankruptcy  Judge  (retired) 
Buffalo,  New  York 

Norman  H.  Nachman 
Nachman,  Munitz  &  Sweig 
Chicago,  Illinois 

Alexander  L.  Paskay 
Bankruptcy  Judge 
Tampa,  Florida 

Joseph  Patchan 

Baker,  Hostetler  &  Patterson 

Cleveland,  Ohio 

Morey  L.  Sear 
U.S.  District  Judge 
New  Orleans,  Louisiana 

Morell  E.  Sharp 
U.S.  District  Judge 
Seattle,  Washington 

Section  407(a)  of  the  Act 
requires  the  Director  of  the 
Administrative  Office  to  appoint 
a  committee  of  not  fewer  than 
seven  bankruptcy  judges  who 
are  to  "advise  the  Director  with 
respect  to  matters  that  arise 
during  the  transition  period  or 
that  are  relevanttothe  purposes 
of  the  transition  period." 

William  E.  Foley,  Director  of 
the  Administrative  Office,  has 
announced  that  his  appoint- 
ments are: 

Bankruptcy  Judge  John  R.  Blinn 
Houston,  Texas 

Bankruptcy  Judge  Gene  E.  Brooks 
Evansville,  Indiana 

Bankruptcy  Judge  Patricia  A.  Clark 
Denver,  Colorado 

Bankruptcy  Judge  Richard  W.  Hill 
Trenton,  New  Jersey 


Bankruptcy  Judge  Robert  L.  Hughes, 
Oakland,  California 

Bankruptcy  Judge  Herbert  Katz 
San  Diego,  California 

Bankruptcy  Judge  C.  Albert  Parente 
Westbury,  Long  Island,  New  York 

At  the  Federal  Judicial 
Center,  prior  to  passage  of  the 
Act,  contingency  plans  were 
developed  to  facilitate 
compliance  at  the  appropriate 
time,  especially  training 
programs  that  would  be  needed 
for  bankruptcy  personnel  during 
and  after  the  transition  period. 
These  plans  now  call  for  two 
three-day  seminars,  each  for 
half  of  the  bankruptcy  judges  in 
the  system.  The  first  will  be  held 
in  Atlanta,  March  7-9,  I979;  and 
the  second  will  be  held  in  Salt 
Lake  City,  April  4-6,  1979. 

STATISTICS  from  p.  1 
judgeship,  percentage  of 
appeals  reversed  or  denied, 
median  time  from  filing  of 
complete  record  to  disposition 
and  case  participation  by  active, 
senior  and  visiting  judges 
appear  in  the  profile  of  each 
circuit.  The  percentage  of 
change  in  total  filings  for  the 
current  year  over  the  last  year 
and  earlier  years  is  also 
included. 

Profiles  of  the  district  courts 
set  forth  overall  workload 
statistics  for  the  total  number  of 
cases  which  were  filed, 
terminated  or  pending  exclusive 
of  minor  and  petty  offense 
criminal  cases.  Actions  per 
judgeship  are  shown  and  were 
obtained  by  dividing  the  total 
statistics  for  the  court  by  the 
number  of  authorized  judge- 
ships. Additional  information 
such  as  median  time  from  filing 
to  disposition  in  criminal  and 
civil  trials  is  included  in  each 
profile.  Civil  and  criminal  filings 
for  1978  by  nature  of  case  and 
offense  appear  for  each  district 
court. 

The  report  was  prepared  by 
the  Statistical  Analysis  and 
Reports  Division  of  the 
Administrative  Office  of  the 
United  States  Courts. 


BOARD  OF  EDITORS  FOR 

COMPLEX  LITIGATION 

MANUAL  ANNOUNCE  PLANS 

FOR  NEW  EDITION 

The  Board  of  Editors  of  the 
Manual  for  Complex  Litigatior 
has  announced  plans  to  revise 
the  Manual,  and  criticism  anc 
suggestions  from  members  o; 
the  bench  and  bar  are  invited 
The  current  edition  include; 
amendments  and  additions  tc 
the  Manual  to  June  3,  1977 
with  a  Cumulative  Supplemen 
to  August  21,  1978. 

To  assure  timely  considera- 
tion, all  responses  to  this 
invitation  should  be  received  ir 
writing  no  later  than  March  I 
1979,  and  should  be  ir 
duplicates  of  thirteen.  The^ 
should  be  directed  to  Robert  A, 
Cahn  whose  address  is  listec 
below. 

The  plan  of  the  editors  at  thi: 
time  is  to  publish  a  tentativi 
draft  after  all  comments  havi. 
been  received  and  considered 
following  which  nationa, 
hearings  would  be  held 
Therefore,  anyone  interested  it 
receiving  a  copy  of  the  tentativi 
draft  of  the  proposed  revision 
and  an  opportunity  to  commen 
thereon,  should  direct  com 
munications  to  this  effect  It 
Robert  A.  Cahn,  Executiv 
Editor,  Manual  for  Comple 
Litigation;  1030  15th  Streei 
N.W.;  320  Executive  Buildinc 
Washington,  D.C.  20005. 


THE  BOARD  OF  THE 

FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  Ruggero  J.  Aldisert 

United  States  Court  of  Appeals 

for  the  Third  Circuit 

Judge  John  C.  Godbold 

United  States  Court  of  Appeals 

for  the  Fifth  Circuit 

Judge  Frank  J   McGarr 
United  States  District  Court 
Northern  District  of  Illinois 

Judge  Aubrey  E.  Robinson,  Jr. 

United  States  District  Court 

District  of  Columbia 


Judge  Robert  H   Schnacke 

United  States  District  Court 

Northern  District  of  California 

William  E   Foley 

Director  of  the  Administrative  Office 

of  the  United  States  Courts 


NEW  CENTER  STAFF 
ANNOUNCED 

rhe  appointment  of  Mary 
nting  Wyatt  January  2  as 
ief,  Bankruptcy,  Magistrate, 
d  Federal  Public  Defenders 
lining  Branch  is  the  latest  of 
jr  professional  positions 
;ently  filled  at  the  Federal 
dicial  Center. 

Mrs.  Wyatt  received  a  degree 
Juris  Doctor  from  Howard 
liversity  School  of  Law, 
ishington,  D.C.,  where  she 
jght  for  seven  years.  She  also 
rned  a  Master  of  Laws  from 
w  York  University  Law 
hool.  In  addition,  she  has 
■ved  in  numerous  educational 
d  governmental  positions,  in- 
iding  that  of  staff  counsel  for 
;  Committee  on  the  District  of 
lumbia,  U.S.  House  of 
presentatives;  hearing 
aminer  for  the  District  of 
lumbia  Public  School  System; 
d  research  psychologist  for 
$  United  States  Public  Health 
rvice. 

Jeffery  C.  Thurmond  has  been 
med  Assistant  to  the  Deputy 
rector.  Mr.  Thurmond  has 
mpleted  work  for  a  Masters 
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Degree  in  Business  Administra- 
tion and  Journalism  at  the 
University  of  Utah.  He  came  to 
the  Center  from  the  American 
Bar  Association  where  he  was 
Assistant  Director  of  Legal 
Services.  In  addition,  he  has 
worked  for  the  Law  Enforce- 
ment Assistance  Administra- 
tion, National  District  Attorneys 
Association  and  The  National 
Center  for  Prosecution  Manage- 
ment. 

Joseph  Coudon  is  the  new 
Assistant  to  the  Director, 
Division  of  Inter-Judicial  Affairs 
and  Information  Services.  Mr. 
Coudon  is  a  graduate  of  the 
University  of  Florida  School  of 
Law.  He  served  for  four  years  as 
a     Legal     Officer    and     Public 


Affairs  Officer  in  the  United 
States  Navy.  Immediately  prior 
to  joining  the  Center  staff  he 
was  Assistant  to  the  Dean  at 
Catholic  University  School  of 
Law. 

Markus  B.  Zimmer  has  joined 
the  staff  of  the  Continuing 
Education  and  Training  Division 
as  Assistant  to  the  Chief, 
Curriculum  Development  and 
Evaluation.  Mr.  Zimmer,  who 
has  an  extensive  background  in 
philosophy,  received  his 
Masters  of  Education  from 
Harvard,  where  he  is  a  doctoral 
candidate  concentrating  in  law 
and  education,  philosophy  of 
education,  and  program 
evaluation. 


IRARIANS  from  p.  1 

(  highlighted,  with  presenta- 
>ns  on  word  processors, 
emory  typewriters,  mini- 
imputers  and  micrographic 
jrdware.  In  addition,  current 
jvelopments  in  various 
imputerized  systems  and  data 
jses,  both  legal  and  non-legal, 
ill  be  presented.  Speakers 
3m  the  Personnel  Division  at 
e  Administrative  Office  will 
scuss  procedures,  practices 
id  policies  affecting  salaries, 
cruitment,  retirement  and 
ialth  benefits.  The  establish- 
ed of  the  new  Library 
srvices  Branch  and  its  current 
id  projected  activities  for 
jrvices  to  court  libraries,  as 
ell  as  procedures  for 
ocurement  of  library  materials 
id  supplies,  will  also  be 
scussed. 

A  panel  discussion  about 
'ashington,  D.  C.  as  a  center 


for  legal  materials  will  include 
speakers  from  the  Federal 
Register,  Government  Printing 
Office,  and  the  National 
Criminal  Justice  Reference 
Service.  Panelists  will  present 
techniques  for  compiling 
legislative  histories  and  will 
discuss  new  reference 
materials  of  interest  to  court 
librarians. 

Circuit  court  librarians  will 
report  on  the  operation  of 
libraries  which  serve  varying 
types  and  sizes  of  courts, 
including  the  Third  Circuit 
satellite  libraries,  chambers 
libraries,  and  central  libraries. 
There  will  also  be  an  exchange 
about  experiences  with  the 
kinds  of  services  they  provide  to 
court  personnel  and  .  other 
users.  All  participants  will  have 
an  opportunity  to  share  sugges- 
tions for  the  cooperation  and 
coordination  of  federal  court 
libraries. 


VETERANS  from  p.  3 

4,600     more    appeals    to    the 
district  courts  each  year. 

Reaffirming  a  resolution 
adopted  in  1963,  the  Confer- 
ence took  the  position,  "that  the 
question  whether  judicial 
review  of  the  denial  of  veterans' 
claims  should  be  accorded  is  a 
matter  of  public  policy  which  is 
solely  within  the  province  of 
Congress  to  decide  and  that  the 
judiciary  should  take  no  position 
thereon.  If  Congress  should 
decide  to  grant  such  review,  the 
Conference  believed  that  review 
by  a  Court  of  Veterans  Appeals, 
with  local  hearings  by 
commissioners  of  the  court, 
would  provide  a  more  suitable 
form  of  review  than  by  the 
district  courts,  the  courts  of 
appeals  or  the  Court  of  Claims." 
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calendar 

Jan.  22-23  Procurement  Seminar 
for  Ninth  Circuit  Clerks,  U.S. 
Courthouse;  Los  Angeles,  CA 

Jan.  23-26  Effective  Productivity 
for  Court  Personnel;  Albuquer- 
que, NM 

Jan  25-26  Judicial  Conference 
Committee  on  Implementation  of 
the  Criminal  Justice  Act;  New 
Orleans,  LA 

Jan.  29-30  Judicial  Conference 
Committee  on  Court  Administra- 
tion, Singer  Island,  FL 

Feb.  1  -2  Judicial  Conference  Com- 
mittee on  the  Administration  of 
the  Criminal  Law;  San  Juan,  PR 

Feb.  2  Judicial  Conference  Com- 
mittee on  the  Budget;  Ft.  Worth, 
TX 

Feb.  9  Judicial  Conference 
Committee  on  the  Administration 
of  the  Bankruptcy  System; 
Washington,  DC 

Feb.  I2-I6  Advanced  Seminar  for 
U.S.  Probation  Officers;  Reno,  NV 

Feb.  20-23  Effective  Productivity 
for  Court  Personnel;  Sacra- 
mento, CA 

Mar.  2-3  Workshop  for  District 
Judges  (Second  Circuit);  Liberty, 
NY 

Mar.  7-8  Judicial  Conference  of  the 
United  States;  Washington,  DC 

Mar.  7-9  Seminar  for  Bankruptcy 
Judges;  Atlanta,  GA 

Mar.  12-16  Orientation  Seminar 
for  Newly  Appointed  U.S. 
Probation  Officers;  Washing- 
ton, DC 

Mar.  19-21  Seminar  for  Federal 
Court  Librarians;  Washington, 
DC 


Mar.  19-23  Advanced  Seminar  for 

U.S.      Probation     Officers; 

Tulsa/Dallas  (location  tentative) 
Mar.   27-30   Effective  Productivity 

for  Court  Personnel;  Miami,  FL 
Mar.  28-30  Conference  for  Federal 

Appellate  Judges;  Atlanta,  GA 

OLNEYfrom  p.  2 

Professor  A.  Leo  Levin,  FJC 
Director,  in  advising  his  staff  of 
Mr.  Olney's  death  said  that 
"Warren  Olney  had  a  broad  view 
of  the  potential  inherent  in  a 
Federal  Judicial  Center  and  of 
the  principles  vital  to  its 
success." 

In  an  interview  with  Russell 
Wheeler  of  the  FJC  last  year 
about  the  creation  of  the  Center, 
Mr.  Olney  recalled  that  he  was 
motivated  by  the  conviction  that 
it  is  almost  impossible  "to  have 
research  and  development 
function  effectively  if  it  is  either 
under  or  a  part  of  the  regular 
ongoing,  day-to-day  opera- 
tions    When   that   happens, 

the  research  and  development 
is  always  absorbed.  . .  ." 

After  retiring  as  Director  of 
the  Administrative  Office,  he 
maintained  close  contacts  with 
Chief  Justice  Warren  and  his 
former  colleagues  Herbert 
Brownell,  Chief  Justice  Burger 
and  William  P.  Rogers. 

The  Administrative  Office,  the 
Federal  Judicial  Center  and  the 
entire  federal  court  system  will 
always  bear  the  stamp  of 
Warren  Olney's  contributions 
and  leadership.  He  was  indeed 
their  mentor. 
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APPOINTMENTS 

Mariana  R.  Pfaelzer,  U.S.  Di 
trict  Judge,  CD.  CA,  Nov  7 

B.  Avant  Edenfield,  U.S.  Distri 
Judge,  S.D.  GA,  Nov.  9 

DEATH 

Leo  F.  Rayfiel,  U.S.  Senior  Dis 
trict  Judge,  E.D.  NY,  Nov.  18 


PAPER  ON  SENTENCING 
AVAILABLE 

Policies  of  the  Parol 
Commission  and  the  Bureau  c 
Prisons  as  They  Affect  th 
Judge's  Sentencing  Options  i 
now  available  from  the  Center' 
Information  Services  Office. 

This  paper  was  prepared  b 
Research  Division  staff  t: 
introduce  newly  appointe 
judges  to  the  relationshi 
between  a  judge's  sentence  c 
imprisonment  and  the  actionsc 
those  agencies  that  hav 
responsibility  for  an  offende 
after  sentencing.  It  may  hav 
value  for  experienced  judges  a 
a  vehicle  for  bringing  them  upt 
date.  It  deals  principally  wit 
policies  affecting  the  durationc 
an  offender's  incarceration,  bi 
it  also  includes  some  discussio 
of  policies  affecting  th 
offender's  experience  whil 
incarcerated  as  well  as  materic 
on  the  use  of  observation  an 
study  procedures. 
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NEW  PANEL  WILL  NAME 
SPECIAL  PROSECUTORS 

Chief     Justice     Burger     has 
)pointed    three    circuit    court 
dges  as  a  special  Division  of 
e    United    States    Court    of 
opeals     for     the     District    of 
)lumbia    Circuit    pursuant    to 
e  Ethics  in  Government  Act  of 
)78,    PL.    95-521.    The    new 
vision  will  designate  special 
osecutors  called  for  under  the 
;t  in  any  case  involving  the 
esident,    Vice    President    or 
her  high  government  official. 
The  three  are:    Roger  Robb, 
lited    States    Circuit    Judge, 
strict  of  Columbia  Circuit;  J. 
Iward  Lumbard,  Senior  Judge, 
icond  Circuit;   Lewis  Render 
organ,    Senior    Judge,    Fifth 
rcuit.     Judge     Robb    was 
signated  Presiding  Judge, 
fhe  Ethics  in  Government  Act 
1 978  specified  that  The  Chief 
stice    should    appoint    three 
cuit  judges  or  Supreme  Court 
Jtice  to  a  new  Division  of  the 
urt,  one  of  whom  must  be  a 
ige  of  the  District  of  Columbia 
cuit.  The  Act  specifies  that  in 
sking     the     appointments 
ority  is  to  be  given  to  senior 
cuit    judges    and     retired 
itices.    Not    more   than    one 
Ige   or  justice   or   senior   or 
ired  judge  or  justice  may  be 
med  to  the  Division  from  a 
rticular  court.  Appointment  is 
a  period  of  two  years. 
Application   for   appointment 
a  special  prosecutor  is  made 
the  Attorney  General  to  the 
Jcial  Division  of  the  Court  of 
See  PANEL  P.  7 


COURTRAN  II  TESTED  IN  LOS  ANGELES 


A  test  was  recently  conducted 
in  Los  Angeles  to  determine  the 
capability  of  the  Courtran  II 
Criminal  Caseflow  Manage- 
ment system  to  function  as  the 
primary  source  of  criminal  case 
information  for  the  court. 
Edward  M.  Kritzman,  Clerk  for 
the  Central  District  of  California, 
authorized  a  ninety-day  live  test 
of  the  Courtran  II  system  in  the 
day-to-day  operations  of  the 
clerk's  office. 

This  pilot  program  was 
commenced  on  October  1, 
1978,  and  continued  through 
December  31,  1978.  Under  the 
direction  of  Mike  Kennedy,  the 
Court's  Courtran  Coordinator, 
all  requests  from  the  public  for 
criminal  case  information  which 
were  received  by  mail, 
telephone  or  in  person  were 
processed  by  court  personnel 
using  the  Courtran  II  system. 
The  test  was  conducted  to 
determine  Courtran  ll's  abilityto 


provide  fast,  accurate  and 
current  information  concerning 
the  status  of  pending  cases  or 
individual  defendants. 

During  the  test  the  average 
time  required  to  process  a 
request  for  case  information 
using  the  Courtran  II  system 
was  sixteen  seconds. 

The  reliability  of  the  Courtran 
II  system  improved  during  each 
month  of  the  test.  During 
October,  1978,  ninety-one 
percent  of  all  requests  for 
criminal  case  information  were 
successfully  processed  using 
the  Courtran  II  system.  In 
November,  this  figure  increased 
to  ninety-nine  and  six  tenths 
percent  and  in  December,  1 978, 
one  hundred  percent  of  the 
requests  for  information  were 
successfully  and  rapidly 
processed  using  the  Courtran  II 
system. 

The  overall  results  of  this  test 
See  COURTRAN  p.  3 


U.S.  Magistrate  Kent  Sinclair,  Jr.  (S.D. 
N.Y.)  photographed  addressing  an 
orientation  seminar  for  newly  appointed 
United  States  Magistrates  last  month. 
(See  story  p.  3.) 


UPDATE  ON  JUDICIAL 
SELECTIONS 

On  January  15  the  members 
of  the  U.  S.  Senate  and  the  U.  S. 
House  of  Representatives  met 
for  the  opening  session  of  the 
96th  Congress. 

Ten  days  later  names  were 
submitted  to  the  Senate  as  the 
first  nominees  to  fill  four  of  the 
152  new  judgeships  created  by 
the  1978  Omnibus  Judgeship 
Act.  All  were  for  the  U.  S. 
District  Court  for  the  District  of 
Massachusetts. 

See  UPDATE  p.  2 


< 

i 

3! 

u 

i 


Ss 

Kl 

SI 


UPDATE  from  p.  1 

The  judicial  selection 
machinery  was  set  in  motion 
even  before  Congress  met  last 
month  and  it  appears  all  those 
involved  in  the  process  will 
move  with  "all  deliberate 
speed." 

Attorney  General  Bell  has  on 
more  than  one  occasion  said  he 
and  the  President  are  prepared 
to  carry  out  their  tasks  as  quickly 
as  possible.  Indeed,  the 
Attorney  General,  on  January 
19,  speaking  before  the  Utah 
State  Bar,  said:  "I  am  publicly 
committed  to  trying  to  have  80 
percent  of  the  [1 52]  new  judges 
confirmed  by  April  1 ." 

The  work  of  the  Circuit 
Commissions  is  going  forward 
with  hearings  already  held  or 
scheduled  to  be  held  in  February 
and  March. 

The  American  Bar  Associa- 
tion continues  to  evaluate  the 
candidates  through  its  Standing 
Committee  on  the  Federal 
Judiciary,  presently  chaired  by 
Robert  D.  Raven  of  San 
Francisco.  The  Committee  is 
composed  of  14  members,  one 
from  each  of  the  11  judicial 
circuits  except  that  there  are 
two  members  from  the  Fifth  and 
Ninth  Circuits,  plus  one  member 
at  large.  They  play  no  part  in  the 
selection  process  and  only 
investigate  and  evaluate  those 
names  received  from  the 
Attorney  General.  A  lengthy 
questionnaire,  designed  by  the 
Committee,  is  sent  to  the 
prospective  nominee  by  the 
Department  of  Justice  and 
returns  are  made  to  the 
Attorney  General,  the  Com- 
mitee  Chairman  and  the 
Committee  member  in  the 
circuit  where  the  vacancy 
exists. 

At  the  conclusion  of  the 
Committee's  work  on  a  given 
individual  a  rating  is  submitted 
to  the  Attorney  General,  coming 
from  one  of  the  five  categories: 
"Exceptionally  Well  Qualified," 
"Well  Qualified,"  "Qualified," 
"Not  Qualified,"  or  "Not 
Qualified  by  Reason  of  Age." 


Attorney  General  Bell  has 
added  an  additional  phase  to  the 
ABA's  procedure  when  the 
Committee  has  concluded  that 
the  candidate  is  not  qualified. 
This  calls  for  a  meeting  with  the 
Attorney  General,  the  Associate 
Attorney  General,  the  circuit 
member  of  the  Committee 
responsible  for  the  investiga- 
tion, and  the  Chairman  of  the 
Committee.  The  meeting  is  to 
explain  why  the  Committee  has 
come  to  its  conclusion,  and  to 
explain  in  as  much  detail  as 
possible  the  reasons,  while  at 
the  same  time  protecting  the 
confidentiality  of  the  inter- 
viewees. 

While  many  factors  enter  into 
the  Committee's  work,  they 
generally  limit  their  investiga- 
tion and  evaluation  to 
professional  qualifications  — 
competence,  temperament  and 
integrity.  The  rating  of  "Not 
Qualified  by  Reason  of  Age,"  is 
based  on  an  arbitrary  age  of  60 
or  older,  unless  there  are 
reasons  to  come  to  another 
conclusion,  mainly  excellent 
health  and  a  rating  which  would 
otherwise  be  classified  as  "Well 
Qualified"  or  "Exceptionally 
Well  Qualified."  Their 
reasoning  is  that  statistics  show 
that  any  individual  60  years  of 
age  or  over  taking  an  initial 
lifetime  appointment  to  the 
federal  bench  does  not  have  the 
prospects  for  the  tenure  on  the 
bench  a  younger  one  would; 
and,  that  the  position  and  the 
investment  which  comes  with 
the  appointment  requires  that  it 
go  to  a  younger  individual.  In  no 
instances  are  persons  over  64 
recommended  for  an  initial 
appointment. 

As  for  the  "advice  and 
consent"  of  the  Senate,  activity 
is  very  evident  in  the  Legislative 
Branch.  Senator  Edward  M. 
Kennedy  (D.  Mass.),  the  new 
Chairman  of  the  Judiciary 
Committee,  made  a  statement 
to  the  committee  members 
when  they  met  January  25th. 
Much  in  the  statement  may  be 
considered  announcements. 

See  UPDATE  p.  6 


NOTEWORTHY 

CA-9.  The  Ninth  U.S.  Court  of 
Appeals  now  holds  sessions  ir 
Pasadena,  California  once  e 
month.  Until  they  acquire  theii 
own  facilities  they  are  using  £ 
state  courthouse. 

N.D.  Illinois.  Following  e 
tradition  established  some  time 
ago  the  Federal  Bar  Associ- 
ation's Chicago  Chaptei 
recently  hosted  the  federa 
judges  who  sit  in  the  U.  S 
District  Court  for  the  Northerr 
District  of  Illinois.  Chief  Judge 
James  B.  Parsons  deliverec 
what  has  for  the  last  three  year; 
been  titled  "The  State  of  the 
Court"  address. 

The  Judge  asked  the  patience 
of  the  bar  while  the  distric 
struggles  with  heavy  caseloads 
Added  to  the  caseload  problen 
is  the  space  and  facilities 
problem  this  district  faces 
"facility  development  [is]  wount 
down  to  an  almost  complete 
standstill,"  the  Judge  said. 

Judge  Parsons  became  Chie 
Judge  for  the  Northern  Distric 
of  Illinois  April  16,  1975. 

Antitrust.  The  Nationa 
Commission  For  The  Review  o 
Antitrust  Laws  And  Procedure; 
printed  their  final  repor 
January  22,  1979.  Copies  an 
expected  to  be  available  at  the 
Government  Printing  Office  the 
last  week  in  February.  Stoc! 
number  to  request  the  report  is 
040-000-00401 -7. 

Advocacy.  The  District  o' 
Columbia  Bar,  at  its  midyea 
meeting  last  month,  had  a  pane1 
discussion  on  "Courts,  Lawyer: 
and  Administration  of  Justice.' 
See  NOTEWORTHY  p. 
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,  group  of  Magistrates  photographed  at  the  Dolley  Madison  House  as  they  heard  a 
reservation  by  Judge  Morey  L.  Sear  (E.D.  La.)  on  "Settlement  of  Civil  Gases." 

NEWLY  APPOINTED  MAGISTRATES  MEET  AT  FJC 


Twenty-three  newly  appoint- 
d  full  and  part-time  United 
Itates  Magistrates  met  at  the 
ederal  Judicial  Center  for  an 
rientation  seminar  January 
5-1 9.  Theannual  program  was 
haired  this  year  by  Chief  Judge 
)tto  R.  Skopil,  Jr.  (D.  Ore). 

The  objectives  of  the  seminar 
/ere  to  increase  the  partici- 
ants'  operational  knowledge  of 
retrial  procedures  and 
lanagerial  effectiveness  and  to 
upplement  their  legal  and 
jdicial    expertise    in    handling 


Tief  Judge  Otto  R .  Skopil,  Jr.  addressing 
e  Magistrates  on  the  subject  of  "Special 
aster  Reference." 


OURTRAN  from  p.  1 

ave  convinced  the  Central 
istrict  of  California  that  the  use 
f  the  Courtran  II  system  as  the 
rimary  criminal  case  infor- 
lation  system  should  be 
antinued  indefinitely.  The 
/stem  not  only  demonstrated 
s  capability  to  function  in  the 
ay-to-day  operations  of  the 
erk's  office,  but  has  increased 
ie  ability  of  the  clerk's  office  to 


procedural  duties.  Subjects 
covered  included: 

•  Arrest  and  search 
warrants 

•  Initial  appearance  and 
pretrial  release 

•  Removal  hearings  and 
preliminary  examination 

•  Criminal  pretrial  and 
discovery 

•  Civil  pretrial  conference 
and  discovery 

•  Control  and  disposition  of 
civil  cases 

•  Relations  with  and  use  of 
support  services  personnel 

•  Documents  and  personnel 
administration 

•  Professional  conduct  and 
problems  in  conflict  of 
interest 

•  Techniques  and  issues  for 
equitable  sentencing 

•  Dispositive  motions  and 
opinion  writing 

•  Rules  and  issues  in 
evidence 

•  Prisoner  litigation:  Habeas 
Corpus  and  Section  2255 
cases 

See  MAGISTRATES  P.  5 

meet  the  information  needs  of 
the  public  and  other  related 
agencies. 

With  the  final  phase  of  the 
implementation  of  the  Speedy 
Trial  Act  scheduled  for  this 
summer,  California  Central 
feels  confident  that  Courtran  II 
will  provide  the  answers  and 
information  they  need  to 
monitor  their  compliance  with 
the  Act. 


Special  to  New  Federal  Judges 

LIBRARY  OF  CONGRESS 

CONTINUES      ASSISTANCE 

TO  FEDERAL  JUDGES 

In  the  summer  of  1977  the 
Federal  Judicial  Center,  after 
consulting  with  staff  at  the 
Library  of  Congress,  notified  a 
group  of  federal  judges  that,  as 
an  experimental  project,  special 
services  at  the  Library  would  be 
made  available  to  them  to 
determine  the  feasibility  of 
expanding  the  research  and 
reference  services  of  the  Law 
Library. 

After  a  few  months  it  became 
apparent  that  most  judges  were 
interested  and  found  these 
services  helpful.  The  project 
was  then  offered  to  all  federal 
judges. 

Through  the  cooperation  of 
the  personnel  at  the  Library  of 
Congress  the  Center  monitored 
and  evaluated  the  program  as  a 
part  of  its  overall  study  of  the 
federal  court  libraries.  The 
results  showed  that  many  of  the 
judges  made  good  use  of  the 
Library's  services,  and  a  review 
of  the  requests  revealed  not  only 
the  needs  of  the  judiciary  but 
how  long  it  took  to  get  a 
response.  For  example,  the 
greatest  number  of  requests 
were  for  legislative  histories, 
and  the  average  amount  of  time 
to  send  out  a  response  was  12 
days.  In  many  instances, 
however,  where  the  requesting 
judge  indicated  an  immediate 
need  the  time  was  cut  down 
considerably. 

A  side  benefit  has  been  that 
the  type  of  requests  and  the 
jurisdictions  from  which  they 
emanate,  has  afforded  the  new 
Chief  of  the  Library  Services 
Branch  at  the  A.O.,  Ms.  Pat 
Thomas,  an  opportunity  to 
pinpoint  what  and  where  the 
problems  are. 

The  judges  who  have  already 

availed     themselves     of     this 

service  are  reminded,  and  the 

new  judges  are  advised  that: 

•  The     Law     Library    of    the 

See  LIBRARY  p.  5 


OBSERVATION  AND  STUDY  GUIDELINES  ISSUED 
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Working  with  the  Federal 
Bureau  of  Prisons  and  the 
United  States  Parole  Commis- 
sion, the  Probation  Division  of 
the  Administrative  Office  has 
developed  recommended 
guidelines  to  improve  the 
quality  of  observation  and  study 
reports  provided  to  courts  on 
convicted  defendants.  The 
guidelines  implement  recom- 
mendations made  in  the  Federal 
Judicial  Center  research  report, 
Observation  and  Study:  Critique 
and  Recommendations  on 
Federal  Procedures. 

The  report  is  a  comprehensive 
review  of  current  practices  for 
court  ordered  local  studies  and 
observation  and  study 
commitments  made  under  18 
USC  4205  (c)  and  5010  (e). 
Section  4205  (c)  provides  that 
federal  judges  who  want  more 
information  on  adult  offenders 
before  passing  sentence  can 
commit  them  to  the  custody  of 
the  Attorney  General  for  ninety 
days  of  observation  and  study. 
Section  5010  (e)  is  a  similar 
provision  allowing  sixty  days  of 
observation  and  study  when 
judges  want  to  know  whether 
youth  offenders  will  benefit 
from  the  Youth  Corrections  Act. 

Observation  and  study 
procedures  were  established 
with  the  hope  they  would  prove 
to  be  an  effective  method  of 
obtaining  professional  evalua- 
tion to  support  sentencing 
decisions.  The  Center's  report, 
however,  showed  that  observa- 
tion and  study  is  a  cumbersome 
and  periodically  misused 
procedure.  In  response  to  these 
findings,  the  report  proposed  a 
new  model  for  these  studies. 

Recommendations  included 
in  the  guidelines: 

•  Expand  the  probation 
officer's  role  to  include 
preparation  of  a  study  referral 
letter  including  a  statement  of 


the  court's  purpose  in  ordering  a 
study,  a  brief  statement  of 
relevant  background  informa- 
tion and  a  list  of  specific 
questions  for  the  study 
examiners. 

•  Encourage  studies  to  be 
conducted  using  local  resources 
arranged  for  by  the  Probation 
Office.  The  local  evaluator  is  to 
be  provided  with  the  objectives 
and  questions  as  well  as  the 
presentence  investigation 
report. 

•  Provide  that  the  Bureau  of 
Prisons  determine  which  study 
reports  can  be  conducted  at 
community  treatment  centers, 
metropolitan  correctional 
centers  or  contract  half-way 
house  facilities  when  a  local 
study  is  not  feasible. 

•  Require  that  the  Bureau  of 
Prisons  insure  that  referral 
questions  are  solicited  in  each 
case  when  not  included  in  the 
information  provided  by  the  U.S. 
probation  officer. 

•  Allow  the  Bureau  of  Prisons 
only  the  time  necessary  to 
complete  the  requested  reports, 
unless  the  full  period  of  60  days 
for  501 0  (e)  or  90  days  for  4205 
(c)  studies  is  requested  by  the 
court. 

•  Provide  for  review  of  the 
study  report  by  the  regional  U.S. 
Parole  Commissioner  in  studies 
prepared  on  persons  committed 
under  18  USC  5010(e). 

New  procedures  making 
possible  an  annual  authoriza- 
tion to  cover  the  expenses  of 
locally  conducted  psychiatric 
and  psychological  evaluations 
were  recently  distributed  to 
chief  probation  officers  by  the 
Administrative  Office  of  the  U.S. 
Courts.  The  annual  authoriza- 
tion will  eliminate  the  need  for 
communicating  with  the  AO  on 
a  case  by  case  basis  when  a 
study  is  ordered  by  the  court, 
thereby  eliminating  consider- 
able delay. 


Ill 
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|EGISINi\E 
OUTlP©K 

Magistrates.  Legislation  has 
been  introduced  in  each  House 
(S.  237  and  H.R.  1046) 
substantially  identical  to  that 
passed  in  the  95th  Congress.1 
Early  action,  agreement  and 
final  passage  is  anticipated 
during  the  first  session. 

Diversity.  A  successor  bill  to 
H.R.  9622,  95th  Congress,  is  to 
be  sponsored  in  the  House  and 
Senate  by  Congressman 
Kastenmeier  (D.  Wise.)  and 
Senator  Kennedy  (D.  Mass.). 
The  Justice  Department  and 
Judicial  Conference  will  also 
formally  transmit  legislative 
proposals  on  diversity. 
Prospects  for  final  passage  are 
uncertain  at  present. 

Rule  of  80.  Legislation 
enabling  federal  judges  to  retire 
on  salary  when  their  years  of 
service  as  a  judge  and  age  total 
80  will  be  introduced  as  a  part  of 
a  Judicial  Improvement  Act  to 
be  introduced  by  Congressman 
Kastenmeier  and  Senator 
Kennedy.  Prospects  for  final 
passage  are  uncertain  at  this 
time. 

Criminal  Code  Reform. 
Proposals  for  major  revision  oi 
the  federal  criminal  code  will  be 
an  important  issue  in  the  96th 
Congress.  The  House  demon- 
strated last  year  that  it  did  not 
favor  an  omnibus  reform  bill, 
and  opposition  to  this  approach 
remains  strong.  Compromise  in 
the  Congress  may  result  in 
piecemeal  reform. 

Supreme  Court  Jurisdiction. 
Proposed  legislation  will  abolish 
manditory  review  by  the 
Supreme  Court  of  the  United 
States  of  appeals  (as  distin- 
guished from  discretionary 
review  by  certiorari)  of  all 
matters  now  reviewable  by 
appeal,  except  appeals  of 
decisions  by  three-judge  courts. 

Affected  by  this  new 
legislation  would  be: 

See  LEGISLATIVE  p.  8 
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NEW  FEDERAL  JUDICIAL  CENTER  COURSE  BEGINS 


ludge  Frederick  B.  Lacey  (D.  N.J.)  had 
tome  advice  on  the  Federal  Rules  of 
Evidence. 

•  Issues     in     civil     rights 

cases 

Sessions  were  presented  by  a 
acuity  of  district  court  judges, 
■nagistrates  and  senior  staff  of 
he  Administrative  Office  and 
he  Federal  Judicial  Center. 


DISTRICT  JUDGES  ATTEND 

CLERKS  OF  COURT 

SEMINARS 

Another  "first":  District  court 
hief  judges,  or  their  represen- 
atives,  attended  and  participated 
i  seminars  held  by  the  Center 
or  clerks  of  district  courts.  The 
irograms  were  conducted  in 
leno,  Nevada  and  Charleston, 
iouth  Carolina.  Both  seminars 
vere  chaired  by  chief  judges. 
Chairman  of  the  Reno  seminar 
vas  Chief  Judge  Albert  Lee 
itephens,  Jr.,  (CD.  Calif.)  and, 
t  the  Charleston  seminar  Chief 
udge  James  B.  Parsons  (N.D. 
I.)  presided. 

In  sessions  at  the  seminar 
enior  staff  of  the  Admin- 
rtrative  Office  and  Federal 
udicial  Center  reviewed  and 
iscussed  a  wide  range  of  topics 
icluding: 

•  New  legislation  and  Judicial 
onference  actions 

•  Omnibus  Judgeship  Bill 

•  General     Services     Admin- 
rtration 

•  Law  books  and  libraries 

•  Utilization    of    technological 
dvances 

•  Procurement     of     property, 
quipment  and  furniture 


"Effective  Productivity  for 
Court  Personnel,"  a  new  type  of 
course  offered  for  clerical  and 
support  staff  by  the  Federal 
Judicial  Center,  had  its  initial 
presentation  January  16-19  in 
Richmond,  Virginia.  Fifty 
participants  from  the  Eastern 
District  of  Virginia  representing 
the  U.S.  Marshal's  Office, 
Probation  Office,  District  Court 
Clerk's  Office  and  Magistrates 
Office  as  well  as  the  Circuit 
Executive's  Office  and  Fourth 
Circuit  Clerk's  Office  attended 
the  four-day  program. 

Although  the  course  in 
Richmond  was  taught  by  FJC 
staff,  eight  other  faculty  from 
probation  and  clerk's  offices 
around  the  country  have  been 
trained  to  be  faculty  as  well.  An 


individual  from  this  group  will 
be  one  of  the  two-person  team 
teaching  future  offerings. 
Sessions  scheduled  for  this  year 
will  be  held  in  Sacramento, 
Miami,  Atlanta,  New  Orleans, 
Brooklyn,  Savannah,  Augusta 
and  Seattle. 

Training    objectives    of    the 
course  are: 

•  Self-Management 

•  Change     and    Its    Impact 

•  Systematic      Assertiveness 
Training 

•  Effective  Time  Management 

•  Effective  Communication 
The  course,  which  isdesjgned 

for  large  courts,  was  developed 
by  the  Management  Training 
Branch  of  the  Center's  Division 
of  Continuing  Education  and 
Training. 


Ill 
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Library  of  Congress  can  compile 
indexes  to  federal  legislative 
histories  not  readily  available  in 
some  jurisdictions. 

•  Photocopying  service  as  well 
as  computerized  data  bases  of 
current  legislative  materials, 
including  the  Congressional 
Record  are  provided. 

•  Rare  treatises  and  extensive 
collections  of  American  and 
foreign  law  periodicals  and 
primary  sources  in  the  United 
States  are  accessible. 

•  The  Library  can  perform 
bibliographic  searches  on 
specific  subjects  and  need  not 
limit  its  searches  strictly  to  the 
legal  field. 

•  Many  self-initiated  reports 
and  bibliographies  have  already 
been  prepared  and  are 
available. 

•  Among  the  staff  of  90  serving 
in  the  Law  Library  are  a  number 
of  specialists  who  have 
developed  an  expertise  in 
foreign  law  who  may  be 
available  to  give  expert 
testimony. 

•  The  librarians  can  either 
advise    as    to   the    location    of 


special  collections  or  furnish 
copies  of  materials,  including 
briefs  filed  in  the  U.S.  Supreme 
Court,  bills  and  resolutions 
introduced  in  Congress,  reports 
and  opinions  of  federal  and  state 
attorneys  general,  and 
administrative  regulations  of 
states  and  territories. 

The  primary  responsibility  of 
all  personnel  in  the  Library  of 
Congress  is  to  the  Congress,  of 
course,  but  experience  has 
shown  that  this  has  not  been  a 
significant  problem  in  the  past. 
In  all  instances,  initial 
attempts  should  be  made 
through  local  sources  or  the 
Circuit  Librarian.  When  making 
the  requests  there  should  be 
disclosure  as  to  the  extent  of  the 
judge's  own  preliminary 
research  to  avoid  duplicative 
efforts. 

Judges  interested  in  using 
these  services  (or  their  staff) 
should  contact  Marlene  C. 
McGuirl,  Chief  of  the  American- 
British  Law  Division,  Law 
Library,  Library  of  Congress, 
Washington,  D.C.  20540.  Mrs. 
McGuirl's  telephone  number  is 
(202)426-5081. 
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UPDATE  from  p.  2 
After  reminding  the  member- 
ship of  the  serious  nature  of  the 
selection  process  and  of  his 
personal  hope  to  work  closely 
with  the  Administration, 
especially  in  honoring 
commitments  to  put  on  the 
bench  more  women  and 
qualified  members  of  minority 
groups,  the  Senator  outlined 
these  plans: 

•  An  extensive  questionnaire 
has  been  developed  to  be  filled 
out  by  all  nominees,  toassistthe 
Committee  in  carrying  out  its 
responsibilities  to  "advise  and 
consent."  To  determine  the 
fitness  of  the  nominees  they 
will,  through  the  questionnaire, 
receive  information  on  such 
matters  as  background, 
training,  experience,  writings, 
medical  history,  finances,  and 
possible  conflicts  of  interest. 
The  questionnaire  is  approxi- 
mately 15  pages  in  length. 

•  The  Committee  has  already 
appointed  a  special  investi- 
gative staff  to  carefully  study 
and  analyze  the  qualifications. 

•  The  Committee  will  review 
material  compiled  by  the 
Federal  Bureau  of  Investigation 
in  its  investigations  of  the 
nominees.  Access  to  the  FBI 
reports  has  already  been 
offered. 

•  The  Committee  hopes  to 
open  up  the  confirmation 
process  so  that  interested 
groups  will  be  afforded  a  greater 
opportunity  to  observe  and,  if 
requested,  to  participate. 
Hearing  notices  will  be  given  to 
the  press  and  will  be  printed  in 
the  Congressional  Record. 

•  Efforts  will  be  made  to  work 
out  solutions  to  problems 
previously  created  by  the 
one-member  veto  (or  the  "blue 
slip  process")  which  currently 
permits  a  senator  from  the 
home  state  of  the  nominee  to 
veto     that     nominee     without 


holding  any publicdiscussion on 
the  matter.  The  Senator's 
statement  contained  the 
following:  "If  the  blue  slip  is  not 
returned  within  a  reasonable 
time  [by  one  of  the  Senators], 
rather  than  letting  the 
nomination  die,  I  will  place 
before  the  Committee  a  motion 
to  determine  whether  it  wishes 
to  proceed  to  a  hearing  on  the 
nomination  notwithstanding 
the  absence  of  the  blue  slip.  The 
Committee,  and  ultimately  the 
Senate,  can  work  its  will." 

A  new  organization  came  into 
the  picture  in  1977  —  the 
Judical  Selection  Project.  The 
Project  is  a  coalition  of 
individuals  and  representatives 
of  organizations  committed  to 
assuring  that  some  of  the 
appointments  go  to  qualified 
minorities,  women  and  others 
they  feel  are  deserving  of 
representation  on  the  federal 
bench.  Representatives  come 
from  groups  such  as  labor,  civil 
rights,  womens'  organizations 
and  public  interest.  To  assistthe 
Project,  the  National  Legal  Aid 
and  Defender  Association  will 
provide  office  space  and  other 
assistance  in  their  Washington 
headquarters. 

The  Judical  Selection  Project 
has  announced  as  its  three 
major  purposes: 

•  To  act  as  a  clearinghouse  for 
information  and  organization; 

•  To  provide  the  nominating 
commissions  for  both  district 
and  circuit  appointments  (as 
well  as  senators  who  do  not  use 
commissions)  suggested 
procedures  and  guidelines  for 
contacting  groups  identified 
with  minorities,  women  and 
public  interest  lawyers; 

•  To  protest  and  publicize  any 
acts  of  omission  by  the 
commissions  or  senators  which 
are  inconsistent  with  the 
Executive  Order  or  suggested 
guidelines. 
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Federal  Judicial  Center 


Publications  are  primarily 
listed  for  the  reader's 
information.  Those  in  bold  face 
are  available  from  the  FJC 
Information  Services  Office. 

Appellate  Advocacy  in  the 
Federal  Courts.  Irving  R. 
Kaufman.  79  F.R.D.  165-72 
(1978). 

Current  Developments  in 
Judicial  Administration:  Papers 
Presented  at  the  Plenary 
Session  of  the  AALS,  Dec.  1 977. 
80  F.R.D.  147-201  (Dec.  1978). 
Disqualification  of  Judges  — 
Canon  3C  of  the  Code  of  Judicial 
Conduct.  John  C.  Godbold.  3  J. 
of  Legal  Prof.  1-9(1978). 

Federal  Criminal  Sentencing: 
Perspectives  of  Analysis  and  a 
Design  for  Research.  L.  Paul 
Sutton.  GPO,  1978. 

Federal  Sentencing  Patterns: 
A  Study  of  Geographical 
Variations.  L.  Paul  Sutton.  GPO, 
1978. 

Internal  Operating  Practices. 
California  Court  of  Appeal,  First 
Appellate  Division.  1978. 

Our  Judicial  System  Needs 
Help:  A  Few  Inside  Thoughts.  J. 
Clifford  Wallace.  12  U.  San 
Francisco  L.  Rev.  3-14  (1977)  r 
Predicting  Sentences  in 
Federal  Courts:  The  Feasibility 
of  a  National  Sentencing  Policy. 
L  Paul  Sutton.  GPO,  1978. 

Publications  of  the  National 
Institute  of  Law  Enforcement 
and  Criminal  Justice:  A 
Comprehensive  Bibliography. 
John  Ferry.  GPO,  1978. 

Report  and  Tentative  Recom- 
mendations of  the  Committee  to 
Consider  Standards  f  on 
Admission  to  Practice  in  the 
Federal  Courts  to  the  Judicial 
Conference  of  the  United 
States.  Sept.  21,  22,  1978.  79 
F.R.D.  187-201  (Oct.  1978). 

The  Relative  Impact  of 
Diversity  Cases  on  State  Trial 
Courts.  Victor  E.  Flango  &  Nora 
F.    Blair.    2   State   Ct.  J.  20-6 

(Summer  1978). 

See  SOURCE  p.  8 


(VNEL  from  p.  1 

ppeals  which  is  authorized  to 
ppoint  a  special  prosecutor  and 
efine  prosecutorial  jurisdiction. 
Judge  Robb,  who  was  a 
lember  of  the  tripartite 
ommission  on  the  Revision  of 
le  Federal  Court  Appellate 
ystem,  has  been  a  judge  of  the 
nited  States  Court  of  Appeals 
ir  the  District  of  Columbia 
ircuit  since  1969.  On  several 
;casions  he  served  as  special 
)unsel  for  the  Senate  Judiciary 
ommittee. 
Judge  Lumbard  was  appointed 

the  United  States  Court  of 
ppeals  for  the  Second  Circuit 

1955  and  was  Chief  Judge 
Dm  1959  to  1971,  when  he 
ok  senior  status.  He  was 
nited  States  Attorney  for  the 
Duthern  District  of  New  York 
om  1953  to  1955. 
Judge  Morgan  was  appointed 

the  United  States  Court  of 
apeals  for  the  Fifth  Circuit  in 
)68,  taking  senior  status  in 
)78.  From  1961  to  1968  he 
as  a  District  Judge  for  the 
Drthern  District  of  Georgia, 
id  for  the  final  three  years  was 
lief  Judge. 


HENRY  HANSSEN  TO  HEAD 
MANAGEMENT  REVIEW 

The  Administrative  Office  of 
the  United  States  Courts  has 
announced  the  appointment  of 
Henry  R.  Hanssen  as  Chief  of 
the  Division  of  Management 
Review. 

Mr.  Hanssen,  who  is  a  native 
of  Napoleon,  Missouri, 
graduated  from  the  United 
States  Naval  Academy  in  1943 
and  received  a  Masters  in 
Business  Administration  from 
George  Washington  University 
in  1 966.  he  served  for  30  years 
as  a  submarine  officer  in  the 
United  States  Navy  and  at  the 
time  of  his  release  held  the  rank 
of  Captain.  In  1972  he  became 
Clerk  of  the  United  States 
District  Court  for  the  Eastern 
District  of  Michigan.  Mr. 
Hanssen  held  that  position  until 
his  transfer  to  Washington 
December  18th. 

The  Division  of  Management 
Review  is  responsible  for  the 
internal  audit  program  for 
evaluating  the  efficiency  and 
effectiveness  of  the  operation  of 
the  federal  courts.  This  program 


was  a  function  of  the  Office  of 
Judicial  Examinations  in  the 
Department  of  Justice  until 
1 975  when  it  was  transferred  to 
the  Administrative  Office. 

As  Chief,  Mr.  Hanssen  will 
supervise  a  staff  of  30. 
Twenty-five  of  these  are 
attorneys,  accountants  or 
management  analysts  who  are 
sent  in  teams  of  three  or  more  to 
study  each  district  and  circuit 
court,  the  Court  of  Customs  and 
Patent  Appeals  and  the  Court  of 
Claims. 


ATES     FOR     NINTH     AND 
"ENTH  CIRCUIT  JUDICIAL 
CONFERENCES 


Last  month  incorrect  dates 
ire  listed  for  the  Ninth  and 
nth  Circuit  Judicial  Con- 
rences.  The  correct  dates  are: 

Ninth  Circuit  July  22-25 
Sun  Valley,  Idaho 

Tenth  Circuit  June  27-30 
Jackson  Hole,  Wyoming 


NOTEWORTHY  from  p.  2 

Five  members  of  the  D.  C.  Bar 
reported  on  their  conclusions 
based  on  different  facets  of  the 
Devitt  Report  and  the  FJC  report 
on  advocacy.  Plans  for  the 
future:  Further  study  by  this 
group  with  final  conclusions  to 
come  later  which  will  be  the 
report  of  the  D.  C.  Bar  as  a 
whole. 

Judge  Carl  McGowan  (C.A. 
Dist.  Col.)  spoke  on  this  subject 
at  a  luncheon  meeting  of  the 
Association  of  American  Law 
Schools  last  month.  A  former 
law  professor  himself,  the 
Judge  has  some  definite  ideas 
on  law  school  education  and 
advocacy  and  how  it  should  be 
taught.  (Copies  of  the  Judge's 
speech  are  available  in  the  FJC 
Information  Services  Office.) 


U.S. -PANAMA  SIGN 

TREATY  ON 

PRISONER  TRANSFERS 

A  treaty  on  prisoner  transfers 
was  signed  January  1 1  between 
the  United  States  and  Panama. 
When  ratified,  the  treaty  will 
make  it  possible  for  Americans 
arrested  and  convicted  under 
Panamanian  legal  jurisdiction  to 
request  that  their  sentences  be 
served  in  penal  institutions  in 
the  United  States. 

Panamanians  convicted  of 
crimes  in  the  United  States  will 
have  the  same  right  to  petition 
for  transfer  to  Panamianian  in- 
stitutions to  serve  their 
sentences. 
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calendar 

Mar     2-3    Workshop    for    District 

Judges  (Second  Circuit);  Liberty, 

NY 
Mar.    5-6    Procurement,   Purchas- 
ing,    and     Contracting     Deputy 

Clerks;  Salt  Lake  City,  UT 
Mar.    6-8    In-Court    Management 

Seminar,  Huntington;  W  VA 
Mar.  7-8  Judicial  Conference  of 

the  United  States;  Washington, 

DC 
Mar.  7-9  Seminar  for  Bankruptcy 

Judges;  Atlanta,  GA 
Mar.      12-13     Procurement, 

Purchasing,      and      Contracting 

Deputy  Clerks;  Baltimore,  MD 
Mar.    12-16   Orientation   Seminar 

for     Newly    Appointed     U.S. 

Probation  Officers;  Washington, 

DC 
Mar.    19-21    Seminar  for  Federal 

Court    Librarians;    Washington, 

DC 
Mar.  1 9-23  Advanced  Seminar  for 

U.S.  Probation  Officers;  Austin, 

TX 
Mar.     26-27     Procurement, 

Purchasing,      and      Contracting 

Deputy  Clerks;  St.  Louis,  MO 
Mar.   27-30  Effective  Productivity 

for  Court  Personnel;  Miami,  FL 
Mar.  28-30  Conference  for  Federal 

Appellate  Judges;  Atlanta,  GA 
Apr.  2-4  Seminar  for  Juror  Clerks; 

Little  Rock,  AR 
Apr.    2-6   Advanced   Seminar   for 

U.S.     Probation     Officers; 

Charlotte,  NC  (location  tentative) 
Apr.  4-6  Seminar  for  Bankruptcy 

Judges;  Salt  Lake  City,  UT 
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Apr.  18-21  Sentencing  Institute 
(First,  Fourth  and  DC.  Circuits); 
Research  Triangle  Park,  NC 

Apr.  23-27  Advanced  Seminar  for 
Pretrial  Services  Officers: 
Chicago,  IL  (location  tentative) 


LEGISLATION  from  p.  4 

•  District  or  circuit  court 
decision  that  an  act  of  Congress 
is  unconstitutional, 

•  Circuit  court  decision  that  a 
state  statute  is  contrary  to 
federal  law, 

•  Final  judgement  of  the 
highest  court  of  a  state  where  a 
federal  treaty  or  statute  isdrawn 
into  question,  or  where  the 
validity  of  a  state  statute  is  up- 
held against  the  assertion  that  it 
contravenes  a  federal  law. 

This  legislation  appears  to  be 
noncontroversial. 

Rules  Enabling  Acts.  H.R. 
480,  481  have  been  introduced 
to  provide  a  uniform  method  for 
the  proposal  and  adoption  of 
certain  rules  of  court  by  the  U.S. 
Supreme  Court  and  by  the 
Judicial  Conference.  The  bills 
would  take  the  rule  making 
power  away  from  the  Supreme 
Court  and  give  the  responsibility 
to  the  Judicial  Conference.  In 
addition,  the  process  by  which 
the  Judicial  Conference  adopts 
rules  would  be  opened  up  to 
widespread  comment  from  the 
bar  and  the  public.  Rules 
promulgated  by  the  Judicial 
Conference  would  not  go  into 
effect  until  approved  by  the 
Congress. 


p€RS*nnci 

NOMINATIONS 

John  G.  Penn,  U.S.  District  Judge 

DC,  Jan    23 
Phyllis    A.    Kravitch,    U.S.    Circui 

Judge  (CA-5),  Jan.  23 
Abraham   D.   Sofaer,   U.S.   Distnc 

Judge,  S.D.  NY,  Jan.  23 
Robert    E.    Keeton,    US.    Distrio 

Judge,  D.  MA,  Jan.  25 
John    J.    McNaught,    U.S.    Distric' 

Judge,  D.  MA,  Jan.  25 
David     S.     Nelson,     U.S.     Distric; 

Judge,  D.  MA,  Jan.  25 
Rya  W.  Zobel,  U.S.  District  Judge 

D.  MA,  Jan.  25 
Robert     M.      Parker,     U.S. District 

Judge,  ED.  TX,  Feb  6 
Harold  Barefoot  Sanders,  Jr  ,  U.S 

District  Judge,  N.D.  TX,  Feb.  6 


DEATHS 

Dick  Y.  Wong,  U.S.  District  Judge, 

D.  HI,  Dec.  26 
Martin    D.    Van    Oosterhout,    U.S. 

Senior  Circuit  Judge  (CA-8),  Jan.' 

28 


SOURCE  from  p.  6 

Thomas  Jefferson  and  the 
Law.  Edward  Dumbauld.  Univ. 
of  Oklahoma  Press,  1978. 

Variations  in  Federal  Criminal 
Sentences:  A  Statistical 
Assessment  at  the  National 
Level.  L.  Paul  Sutton.  GPO, 
1978. 

Year-End  Report.  Warren  E. 
Burger.  1978. 
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LAW  LIBRARY 
REPORT  ON  JUDICIAL  CONFERENCE  PROCEEDINGS 


At  its  semiannual  meeting 
this  month  the  Judicial 
Conference  of  the  United  States 
passed  resolutions  dealing  with 
judicial  discipline,  recommend- 
ing district  judge  representation 
on  circuit  councils  and  creating 
a  judicial  ethics  advisory 
committee  to  advise  judges  on 
the  new  ethics  law.  Of  special 
interest  are  the  following: 

Conduct  of  Federal  Judges. 
rhe  Judicial  Conference 
approved  principles  to  be 
reflected  in  any  legislation 
dealing  with  conduct  of  federal 
judges.  The  resolution  provided 
that: 

(a)  "Removal  of  an  Article  III 
judge  from  office  by  any  method 
Dther  than  impeachment  as 
arovided  in  Article  I  of  the 
Constitution  would  raise  grave 
constitutional  questions  which 


should  be  avoided. 

(b)  "The  primary  responsibil- 
ity for  dealing  with  a  complaint 
against  a  United  States  judge 
should  rest  initially  with  the 
chief  judge  of  the  circuit  as 
presiding  judge  of  the  judicial 
council,  who  may  dismiss  the 
complaint  if  it  is  frivolous  or 
relates  to  the  merits  of  a 
decision  or  procedural  ruling,  or 
may  close  the  complaint  after 
assuring  himself  that  appropri- 
ate corrective  action  has  been 
taken. 

(c)  "Any  complaint  not 
dismissed  or  closed  by  the 
presiding  judge  should  be 
referred  to  a  committee 
appointed  by  the  presiding 
judge,  consisting  of  an  equal 
number  of  circuit  and  district 
judges  and  the  presiding  judge. 

See  Conference  p.  5 


ADVICE  AVAILABLE  ON  FINANCIAL  DISCLOSURE  REPORTS 

A  special  Advisory  Panel  of  Judges  has  been  appointed  to  counsel 
nembers  and  employees  of  the  Judicial  Branch  on  questions  relating  to  the 
inancial  disclosure  forms  due  May  15  under  the  Ethics  in  Government  Act. 
>ee  The  Third  Branch,  Nov.,  1978,  p.  6. 

ADVISORY  PANEL 

Inquiries  should  be  addressed  to  Judge  Howard  Markey,  Chairman  of  the 
\dvisory  Panel,  at  707  Madison  Place,  N.W.,  Washington,  D.C.  20439. 

Other  members  of  the  Advisory  Panel  are: 

Judges  Peter  T.  Fay,  Miami,  Florida;  Damon  J.  Keith,  Detroit,  Michigan; 
Vnthony  M.  Kennedy,  Sacramento,  California;  Philip  W.  Tone,  Chicago 
llmois;  Frederick  A.  Daugherty,  Oklahoma  City,  Oklahoma;  John  P.  Fullam! 
Philadelphia,  Pennsylvania;  William  J.  Jameson,  Billings,  Montana;  William 
i.  Jones,  Washington,  D.C;  Cornelia  G.  Kennedy,  Detroit,  Michigan;  Jacob 

dishler,  Brooklyn,  New  York;  Charles  E.  Simons,  Jr.,  Aiken,  South  Carolina. 

*     *     *     »     * 

The  Advisory  Panel  should  be  distinguished  from  the  statutory  Ethics 
.ommittee  mandated  by  the  Act  and  chaired  by  Judge  Edward  A.  Tamm;  the 
atter  Committee  will  receive  and  review  the  statutory  reports. 

Under  the  statute,  "reasonable"  extensions  may  be  granted  for  not  to 
xceed  90  days  from  May,  15,  1979.  Requests  for  extensions  should  be 
ddressed  to  the  Ethics  Committee  with  a  copy  to  the  Advisory  Panel. 


MARCH,  1979 

SPEEDY  TRIAL 
HEARINGS  PLANNED 

The  Subcommittee  on  the 
Constitution  of  the  Senate 
Judiciary  Committee  has 
tentatively  scheduled  April 
hearings  to  consider  amend- 
ments to  Title  I  of  the  Speedy 
Trial  Act.  The  subcommittee  is 
chaired  by  Senator  Birch  Bayh 
(D.  Ind.). 

The  Judicial  Conference  of 
the  United  States  has  proposed 
amendments  to  the  act,  and  the 
Department  of  Justice 
contemplates  proposing 
amendments  of  its  own.  The 
subcommittee  also  expects  to 
consider  recommendations 
from  the  General  Accounting 
See  Speedy  Trial  p.  4 


DATES  ARE  SET  FOR 

SEMINAR  FOR  NEWLY 

APPOINTED  DISTRICT 

JUDGES 

Kenneth  C.  Crawford,  the 
Director  of  the  FJC's 
Continuing  Education  and 
Training  Division,  has 
announced  that  the  dates 
for  the  next  seminar  for 
Newly  Appointed  District 
Judges  are  firm  for  June 
1 8-23.  The  seminar  will  be 
held  at  the  Dolley  Madison 
House  in  Washington. 

Formal  invitations  to 
attend  will  be  in  the  mail  in 
the  near  future. 
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COURT  REFORM  PLAN 

PROPOSED  BY 

PRESIDENT  CARTER 

On  February  27,  President 
Carter  sent  Congress  his 
program  to  reform  the  federal 
civil  justice  system.  The 
proposals  are  intended  to 
increase  the  efficiency,  cut  the 
cost,  and  maintain  the  integrity 
of  the  federal  courts. 

When  announcing  the 
legislative  package  he  said,  "I 
am  committed  to  improving 
access  to  justice  by  insuring  that 
every  person  involved  in  a  legal 
controversy  has  a  readily 
available  forum  in  which  that 
controversy  can  be  resolved 
speedily,  fairly,  and  at 
reasonable  cost.  To  achieve  this 
goal,  we  must  do  two  things. 
First,  we  must  develop  new 
means  for  handling  disputes 
that  do  not  necessarily  require 
full  court  resolution.  Second,  we 
must  provide  the  courts  with 
sufficient  resources  and 
improved  procedures  so  that 
they  can  function  fairly  and 
effectively  in  those  cases  that 
must  be  brought  before  them." 

The  President's  program 
includes  five  measures 
considered  in  the  95th  Congress 
but  not  passed.  These  are: 

Court-annexed  Arbitration. 
The  bill  would  allow  federal 
district  courts  to  adopt  a 
procedure  requiring  that  tort 
and  contract  cases  involving 
less  than  $100,000  be  sub- 
mitted to  arbitration.  Litigants 
would  be  permitted  to  appeal 
the  arbitration  award. 

Enlarged  Jurisdiction  of 
Magistrates.  Under  this  bill 
Federal  Magistrates,  with  the 
consent  of  the  parties,  would  be 
authorized  to  hear  any  civil 
cases  as  well  as  misdemeanor 
cases. 

Abolishing  Diversity  Juris- 
diction. Under  this  bill  diversity 
jurisdiction  would  be  abolished, 
except  to  the  extent  that 
"alienage  jurisdiction"  would 
be  preserved  and  statutory 
interpleader  clarified.  The  bill 
would  also  completely  abolish 


all  amount  in  controversy 
requirements  for  federal 
question  cases. 

Supreme  Court  Jurisdiction. 

The  Supreme  Court's  control 
over  its  docket  would  be 
strengthened  under  a  proposal 
abolishing  statutes  which  now 
mandate  the  Court  to  accept 
certain  appeals  for  review  (as 
distinguished  from  discretion- 
ary review  by  certiorari).  The 
proposal  would  do  away  with 
this  mandatory  jurisdiction, 
except  for  appeals  from 
decisions  of  three-judge  courts. 

Minor  Dispute  Resolution. 
This  bill  would  provide  federal 
assistance  to  states,  localities, 
and  private  agencies  to  improve 
institutions  that  deal  with  minor 
disputes  such  as  those  with 
neighbors,  customers,  tenants 
and  family  members.  Improve- 
ments in  small  claims  courts 
and  more  widespread  use  of 
Neighborhood  Justice  Centers 
would  be  promoted. 

President  Carter  also 
announced  new  proposals  to 
deal  with  problems  relating  to 
the  administration  of  thefederal 
judiciary  and  federal  practice 
and  procedures.  These  include: 

New  Appellate  Court.  Under 
this  proposal,  the  existing  Court 
of  Claims  and  Court  of  Customs 
and  Patent  Appeals  would  be 
combined  into  a  United  States 
Court  of  Appeals  for  the  Federal 
Circuit.  The  new  court  would 
retain  jurisdiction  of  the  two 
existing  courts  and  be  given 
jurisdiction  over  all  patent  and 
trademark  appeals  to  promote 
uniformity  and  stability  of  law  in 
these  areas,  encourage 
technological  innovation  and 
end  "forum  shopping." 

Rulemaking  and  Adminis- 
tration. This  bill  would  require 
each  Court  of  Appealstoappoint 
an  advisory  committee 
composed  of  persons  outside 
the  court  to  make  recommenda- 
tions on  the  practices  and 
operating  procedures  of  that 
court.  A  second  proposal 
restructures  the   memberships 

See  Reform  p.  8 


CHIEF  JUSTICE  PRESENTS 

STATE  OF  THE 

JUDICIARY  ADDRESS 

Following  a  practice  of  recen 
years,  Chief  Justice  Burgei 
delivered  his  Tenth  Annua 
Report  on  the  State  of  the 
Judiciary  at  the  midyeai 
meeting  of  the  American  Bai 
Association  last  month.  The 
following  are  excerpts  from  the 
address.  (A  full  text  is  available 
from  the  Federal  Judicial  Centei 
Information  Services  Office.) 

Trial  Advocacy  Training.  The 
Task  Force  on  Lawyer  Com- 
petency, which  was  announcec 
at  the  Association's  100tr 
annual  meeting  in  New  York  las 
August  will  best  perform  it* 
mission  if  it  does  not  try  to  solve 
all  problems  of  legal  educatior 
in  one  stroke.  It  should  give  firs 
priority  to  the  fundamentals 
relating  to  trial  advocacy.  .  . 
Practitioners,  when  hiring  law 
graduates,  can  advance  the 
cause  [by  stressing]  thai 
practical  skills  will  be 
considered  along  with  law 
school  grades.  .  .  . 

Lawyer  Discipline  Recently  i 
requested  the  chief  judges  of  alt 
federal  courts  to  participate  in 
The  American  Bar  Association 
National  Discipline  Data  Bank 
and  all  but  9  out  of  107  federal 
courts  have  agreed  tc 
cooperate;  and  I  am  confident 
those  not  yet  reporting  will  soor 
do  so.  In  the  future,  every 
federal  court  will  be  kept  current 
on  disciplinary  procedures  and 
adopt  new  rules  to  strengthen 
enforcement  of  the  standards  of 
professional  conduct.  Progress 
is  slow  in  this  area  but  there  is 
progress. 

New  Method  for  Determin- 
ing Judgeship  Needs.  For  15 
years,  at  the  request  of 
Congress,  The  Judicial 
Conference  has  maintained 
statistics  on  a  four-year  basis, 
and  has  reported  to  the 
Congress  regularly  as  to  where 
additional  judges  were  re- 
quired  We     now     see    the 

four-year     survey     has     not 
See  Judiciary  p.  4 


ABA  RESOLUTIONS  OF 

INTEREST  TO  THE 

FEDERAL  JUDICIARY 

Several  Resolutions  consid- 
red  by  the  ABA's  House  of 
elegates  when  it  met  in 
tlanta  last  month  were  of 
iterest  to  the  federal  judiciary, 
ome  of  these  were: 
Media  Coverage  of  Court- 
>om  Proceedings.  This 
(solution  to  permit  cameras 
nd  electronic  recording 
juipment  in  the  courtroom 
as  defeated  by  a  two-to-one 
arg  i  n,  eve  n  after  a  n 
nendment  was  offered  which 
ould  have  required  prior 
>nsent  of  witnesses,  jurors, 
id  the  parties  to  the  litigation, 
pponents  warned  that  if 
lopted  and  implemented  there 
ould  be  a  "circus-like 
mosphere  in  the  courtroom 
hich  would  show  the  public  a 
storted  version  of  the  trial." 
ideral  Judge  Alfred  T. 
aodwin  (CA-9),  Chairman  of 
e  ABA's  Adjunct  Committee 
i  Fair  Trial-Free  Press,  argued 
at  television  coverage  would, 
fact,  improve  courtroom 
verage  by  the  press  and  the 
lage  of  the  legal  profession 
nerally. 

National  Sentencing  Com- 
ission.  A  resolution  to  create  a 
itional  sentencing  commission 
as  adopted.  A  large  majority  in 
b  House  agreed,  however, 
at  the  commission's  proposed 
ntencing  guidelines  should  be 
ly  advisory  until  such  time  as 
ere  is  some  national 
perience  with  the  proposals. 
Federal  Rules  of  Evidence. 
<  of  seven  amendments 
ssed.  These  relate  to  plea 
rgaining,  production  of 
atements  of  witnesses, 
/ocation  or  modification  of 
obation,  commitment  to 
lother  district,  search 
irrants  for  seizure  of  a  person, 
id  joint  representation.  [The 
lendment  for  time  for  appeal 
is  eliminated.] 
Federal    Rules    of    Criminal 


JUDICIAL  CONFERENCE  NAMES 
TWO  NEW  FJC  BOARD  MEMBERS 


Under  the  Act  creating  the 
Federal  Judicial  Center, 
elections  to  the  Board  are  made 
bv  the  Judicial  Conference  of 
the  United  States  for  four-year 
terms. 

The  seven-member  Board  is 
made  up  of  The  Chief  Justice, 
who  is  the  permanent 
Chairman,  two  circuit  court 
judges,  three  district  court 
judges  and  the  Director  of  the 
Administrative  Office  of  the 
United  States  Courts. 

Judge  William  Hughes 
Mulligan,  of  the  Second  Circuit, 
was  elected  to  one  of  the  two 
positions  reserved  for  circuit 
judges.  He  succeeds  Judge 
Ruggero  J.  Aldisert  of  the  Third 
Circuit  whose  term  expires  this 
month. 

Judge  Mulligan  has  been  a 
federal  judge  in  the  Second 
Circuit  for  over  seven  years, 
having  taken  his  seat  on  this 
bench  in  July  of  1971 . 

The  Judge  graduated  from 
Fordham  University  Law 
School,  where  he  was  awarded 
a  J.D.  degree  in  1942.  After 
service  in  the  United  States 
Army  (1942-1946)  he  was  in 
public  service  —  as  a  member  of 
the  New  York  State  Law 
Revision  Commission;  Chair- 
man of  the  New  York  State 
Citizens'     Committee     on 


Reapportionment;  and  as  a 
member  of  the  State  Commis- 
sion on  the  Constitutional 
Convention.  His  affiliation  with 
Fordham  was  continued  until 
1971  through  his  membership 
on  the  faculty  at  Fordham  and 
he  had  the  high  degree  of 
satisfaction  few  lawyers  realize 
when  in  1956  he  became  Dean 
of  his  Alma  Mater. 

The  work  of  the  federal  courts 
has  had  Judge  Mulligan's 
interest  and  concern  for  many 
years  and  as  a  member  of  the 
Judicial  Conference's  Subcom- 
mittee on  Federal  Jurisdiction 
he  has  made  valuable 
contributions  to  the  work  of  the 
Conference. 

Upon  learning  of  his  election 
to  the  Board  Judge  Mulligan 
said:  "lam  honored  to  be  elected 
to  the  Board  of  the  Federal 
Judicial  Center.  It  provides  me 
the  opportunity  to  become 
familiar  with  the  important  work 
of  this  group  and  I  hope  to  be 
able  to  make  some  contribu- 
tion." 

The  Conference  elected  Chief 
Judge  Otto  R.  Skopil,  Jr.  (D. 
Ore.)  to  be  a  member  of  the 
Board  to  fill  the  district  court 
position  left  vacant  by  Judge 
Robert  H.  Schnacke  (N.D.  Calif.) 

See  Board  p.  7 
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Judge  William  H.  Mulligan 


Chief  Judge  Otto  R.  Skopil,  Jr. 


See  ABA  p.  6 


ui 


Kl 


E 

r. 


JUDICIARY  from  p.  2 

worked  simply  because  little 
attention  is  given  to  the  needs 
as  they  arise.  The  Judicial 
Conference  has  authorized  a 
change  in  our  studies  so  that 
from  now  on,  at  least  every  two 
years,  we  will  report  to  the 
Congress  as  to  the  particular 
districts  and  circuits  in  which 
the  number  of  judges  is 
inadequate.  The  Association 
and  the  Foundation  [should] 
contribute  their  thinking  and 
suggestions  on  how  this 
problem  can  be  resolved. 

Monitoring  Judicial  Con- 
duct. The  Judicial  Councils  of 
each  circuit  are  the  logical 
bodies  to  receive  complaints 
concerning  judicial  conduct  and 
to  conduct  any  needed  inquiry. 
Most  problems  will  be 
satisfactorily  resolved  at  that 
stage.  What  is  important  is  that 
such  inquiries  be  dealt  with 
fully,  fairly  and  expeditiously, 
provided  that  there  is  no 
intrusion  into  the  decisional 
function. 

Rulemaking.  Perhaps  the 
time  has  now  come  to  take 
another  look  at  the  entire 
rulemaking  process.  There  is 
much  to  be  said,  pro  and  con, 
concerning  the  present 
involvement  of  the  Supreme 
Court  as  a  court. 

The  Federal  Judicial  Center 
and  The  Judicial  Conference 
[will  be  requested]  to  study  this 
problem  in  light  of  40  years  of 
experience  under  the  present 
system. 

Sentencing  Problems.  I  am 
persuaded,  after  nearly  a 
quarter  of  a  century  of  close 
observation,  that  alternatives  to 
the  present  system  should  at 
least  be  considered.  .  .  .  Possibly 
a  review  of  sentences  by  a 
special  panel  of  two  trial  judges 
and  one  appellate  judge  would 
be  feasible.  Another  alternative 
which  has  been  effective  is  to 
permit  the  initial  sentence  to  be 
determined  by  a  panel  of  three 
judges,  including  the  trial  judge 
who  has  observed  the 
defendant  on  trial. 


Bail  Release.  Law-abiding 
citizens  must  be  forgiven  when 
they  ask  whether  release 
pending  trial  of  an  accused  who 
is  waiting  trial  on  other  charges 
poses  an  undue  threat  to  the 
community.  ...  Surely  the 
protection  of  the  public  must 
always  be  a  major  factor  in  the 
decision  to  grant  bail  release. 
Here  we  cannot  be  sure  of 
solutions  because  we  do  not 
know  all  the  facts.  The  relevant 
facts  can  be  determined  only  by 
careful  study  which  probes, 
case  by  case,  and  name  by 
name,  to  determine  how  many 
persons  were  released  pending 
trial  at  a  time  when  previous 
charges  were  pending  against 
them. 

Federal  Judiciary  Council. 
Some  years  ago,  a  recom- 
mendation was  made  to 
Congress  to  consider  creating  a 
body  representing  the  three 
branches  of  Government,  to 
study  and  report  periodically  on 
the  problems  and  needs  of  the 
Judicial  Branch.  .  .  .  This  body 
could  receive  suggestions  from 
each  of  the  branches  but  it 
would  also  be  free  to  generate 
recommendations  on  its  own 
initiative.  It  would  also  serve  the 
very  important  need  of 
developing  better  communica- 
tion between  the  Judicial 
Branch  and  the  other  two 
branches  on  the  administration 
of  justice. 

Circuit  Councils.  When  the 
circuit  councils  were  estab- 
lished in  1939,  Congress 
provided  that  the  membership 
should  be  made  up  of  all  of  the 
circuit  judges  then  in  active 
service.  Many  significant 
changes  have  occurred  and  the 
federal  judicial  establishment 
has  multiplied  in  personnel 
since  that  time.  We  should  now 
consider  providing  some 
representation  of  the  district 
judges  on  the  judicial  council  of 
each  circuit.  Some  circuits  have 
regularly  invited  a  district  court 
representative  to  attend 
meetings  of  the  council  when 

See  Judiciary  p.  8 
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Office,  which  has  beer 
conducting  a  two-year  study  o 
the  implementation  of  the  act. 

The  amendments  proposed  b< 
the  Judicial  Conference  wen 
initially  developed  in  1977  byar 
ad  hoc  subcommittee  of  the 
Committee  on  Court  Adminis 
tration.  This  subcommittee  wa; 
chaired  by  Judge  Carl  B.  Rubir 
of  the  Southern  District  of  Ohio 
The  district  courts  were  invitee 
to  comment  on  the  Rubir 
Subcommittee  amendments  ir 
the  speedy  trial  plans  that  were 
prepared  in  the  spring  of  1978 
After  reviewing  the  comment! 
received,  the  Committee  on  the 
Administration  of  the  Crimina 
Law  recommended  a  number  o 
modifications  to  the  Rubir 
Subcommittee  proposals. 

As  finally  approved  by  the 
Judicial  Conference,  the 
proposed  amendments  would: 

•  Change  the  time  limit  fron 
arrest  to  indictment  from  3( 
days  to  60  days; 

•  Establish  a  single  time  limi 
from  indictment  to  trial  of  12( 
days,  replacing  the  presen 
statute's  limits  of  10  days  frorr 
indictment  to  arraignment  ane 
60  days  from  arraignment  te 
trial; 

•  Prohibit  commencement  o 
trial  within  30  days  o? 
indictment  unless  the  defen- 
dant consents; 

•  Eliminate  the  automatic 
exclusions  of  time  in  1 8  U.S.C.  \ 
3161  (h)  (1)-(7),  and  replace 
them  with  a  limited  discretion  ir 
the  court  to  extend  the  time 
limits  if  delay  is  necessitated  b\ 
specified  events;  and 

•  Revise  the  "judicial 
emergency"  provision  to  give 
the  circuit  councils  authority  tc 
suspend  the  time  limits  and  give 
the  chief  judges  of  the  districi 
courts  authority  to  do  so  for  briel 
periods. 

In  its  Third  Report  on  the 
Implementation  of  the  Speedy 
Trial  Act  of  1974,  issued  last 
September,  the  Administrative 
Office    of    the    United    States 

See  Speedy  Trial  p.  7 
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(d)  "The  joint  committee 
ould  report  its  findings  and 
commendations  to  the  judicial 
uncil,  which  should  take  such 
tion  as  is  appropriate  to 
isure  the  effective  and 
peditious  administration  of 
e  business  of  the  courts 
thin  the  circuit. 

(e)  "The  judicial  council  may, 
its     discretion,     refer     a 

mplaint  and  the  council's 
commended  action  to  the 
dicial  Conference  of  the 
lited  States. 

(f)  "If  the  judicial  council 
ncludes  that  grounds  for 
peachment  may  exist,  it 
ould  transmit  the  record  upon 
lich  its  conclusion  is  based  to 
3  Judicial  Conference  of  the 
lited  States;  the  Judicial 
>nference  shall  then 
termine  whether,  in  all  the 
cumstances,  the  matter 
ould  be  referred  to  the  House 
Representatives. 

The  Judicial  Conference 
;ommends  that  the  Judicial 
uncils  of  the  several  circuits, 
their  earliest  opportunity, 
nsider  the  formulation  and 
omulgation  of  rules  of 
)cedure  for  the  receipt  and 
ocessing  of  complaints 
ainst  judges  in  accordance 
th  the  principles  expressed  in 
iragraphs  (a)  through  (f) 
ove];  such  rules  and 
julations  should  be  an- 
unced  in  such  manner  as  to 
>ure  that  the  public  and  bar 
II  be  informed. 

The  Chairman  of  the  Court 
ministration  Committee  and 
I  members  of  the  Executive 


Published  monthly  by  the  Administrative 
Office  of  the  U.S.  Courts  and  the  Federal 
Judicial  Center  Inquiries  or  changes  of 
address  should  be  directed  to  1520  H 
Street,  N.W.,  Washington,  DC   20005 

Co-editors: 
Mice    L     O'Donnell,    Director,    Division   of 
nter-Judicial     Affairs     and     Information 
services.  Federal  Judicial  Center 

Joseph  F.  Spaniol,  Jr.,  Deputy  Director, 
'Administrative  Office,  US   Courts 


Committee  of  the  Conference 
are  directed  (1)  to  review  and 
revise,  in  accordance  with  the 
principles  stated  in[paragraphs 
(a)  through  (f)  above],  the  Court 
Administration  Committee's 
proposed  amendments  to  28 
U.S.r.  §332,  and  (2)  to  transmit 
the  revised  proposed  amend- 
ments to  all  members  of  the 
Conference  for  their  approval. 
Following  approval  by  the 
Conference,  the  Chairman  of 
the  Court  Administration 
Committee,  if  called  upon  by  the 
Congress  to  testify  upon 
pending  legislation,  is 
authorized  to  inform  the 
Congress  that,  if  legislative 
action  is  to  be  taken,  the 
Conference  recommends 
amendments  to  28  U.S.C.  §  332 
as  approved  by  the  Conference 
in  accordance  with  this 
paragraph. 

"All  previous  Judicial 
Conference  resolutions  or 
comments  upon  legislation 
dealing  with  the  conduct  of 
federal  judges  are  superseded 
by  this  resolution." 

Membership  of  Circuit 
Judicial  Councils.  The  Judicial 
Conference  approved  principles 
to  be  reflected  in  any  legisla- 
tion dealing  with  the  member- 
ship of  Circuit  Judicial  Councils. 
The  Conference  resolved  that: 

•  "Any  judicial  council  having 
less  than  six  circuit  judges  as 
members  shall  have,  as 
members,  not  less  than  two 
district  judges  in  regular  active 
service. 

•  "Any  circuit  council  having 
six  or  more  circuit  judges  as 
members  shall  have,  as 
members,  not  less  than  three 
district  judges  in  regular  active 
service. 

•  "The  number  of  district 
judge  members  of  a  judicial 
council,  fixed  in  accordance 
with  the  above  principles,  shall 
be  fixed  by  majority  vote  of  the 
active  circuit  judges  of  the 
council. 

•  "District  judges  shall  serve 
as  members  of  a  judicial  council 
in  the  order  of  their  seniority,  for 


CATALOG  OF  FJC 
PUBLICATIONS 

The  first  Federal  Judicial 
Center  Catalog  of  Publica- 
tions is  now  available  from 
the  Center's  Information 
Services  Office.  Publica- 
tions in  the  Catalog  report 
the  results  of  research  and 
analysis  done  by  or  for  the 
Center,  as  well  as  the 
products  of  seminars  and 
workshops  conducted  for 
personnel  in  the  federal 
judiciary. 

The  publications  are 
arranged  by  subject  and 
include  reports  of  research 
projects,  staff  papers 
(which  normally  involve 
less  exhaustive  research), 
presentations  at  seminars, 
manuals  and  handbooks, 
handbooks. 

Wide  distribution  has 
already  been  made  to  the 
federal  judiciary  and  their 
supporting  personnel,  as 
well  as  all  names  on  a 
waiting  list  which  has  been 
developed  for  several 
months. 


terms  of  three  years. 

•  "No  more  than  one  district 
judge  from  any  one  district  shall 
serve  simultaneously  on  the 
circuit  council,  unless  there  is 
already  a  representative  on  the 
council  from  each  district  in  the 
circuit." 

Ethics  in  Government  Act. 
The  Conference  authorized  The 
Chief  Justice  to  form  an 
advisory  committee  to  respond 
to  inquiries  from  senior 
employees  and  members  of  the 
federal  judiciary  who  are 
required  to  file  financial 
information  under  the  Ethics  in 
Government  Act  of  1978. 

Cameras  in  the  Courtroom. 
Canon  3  of  the  Code  of  Judicial 
Conduct  for  United  States 
Judges  was  amended  by  the 
Conference  to  allow  broadcast- 
ing, televising,  recording  or 
photographing  of  investiture, 
ceremonial  or  naturalization 
proceedings  in  federal  courts. f 
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Procedure.  This  was  also  a 
controversial  subject.  The 
House  of  Delegates  turned 
down  one  proposal  which  urged 
shortening  the  current  appeal 
period  in  habeas  corpus 
proceedings  from  60  to  1 0  days. 
Rejected  also:  A  proposed 
amendment  which  required 
production  of  defense  witness 
statements  at  trial  in  essentially 
the  same  manner  as  is  now 
provided  for  with  respect  to 
government  witness  state- 
ments. 

Standards  for  Juvenile 
Justice.  Seventeen  volumes  of 
standards  relating  to  juvenile 
justice  were  approved  after  four 
controversial  volumes  were 
withdrawn.  These  standards  are 
the  result  of  an  eight-year  effort 
by  a  joint  American  Bar 
Association-Institute  of  Judicial 
Administration     Committee 


chaired  by  federal  Chief  Judge 
Irving  R.  Kaufman  (CA-2). 

Criminal  Code  Reform.  A 
compromise  resolution  was 
adopted  after  considerable 
negotiating  by  representatives 
of  the  three  sections  concerned 
with  this  subject.  The  House 
affirmed  its  support  for  the 
principle  of  codification  but  they 
were  far  from  unanimous  when 
the  vote  came. 

Members  of  the  House  took 
issue  with  proposed  new 
penalties  for  economic 
offenses — the  so-called  "white 
collar  crimes".  Some  sections  of 
the  resolution  would  allow  up  to 
four-  or  six-fold  restitution  to 
private  parties  by  criminal 
antitrust  and  securities 
violations.  They  voted  down  a 
proposal  to  integrate  these 
sanctions  with  existing  civil 
remedies  that  private  parties 
can  obtain  on  their  own.  Voted 
down:   A   program   that  would 


SUBCOMMITTEES  OF  THE  SENATE  AND  HOUSE 
JUDICIARY  COMMITTEES 

SUBCOMMITTEE  CHAIRPERSONS  DESIGNATED 


SENATE 

Administrative  Practice 
and  Procedure 

John  C.  Culver  (D-lowa), 

Antitrust,  Monopoly  and 
Business  Rights 

Howard  M.  Metzenbaum  (D-Ohio), 

Constitution 

Birch  Bayh  (D-lnd.), 

Criminal  Justice 

Joseph  R.  Biden  Jr.,  (D-Del), 

Improvements  in  Judicial 
Machinery 

Dennis  DeConcini  (D-Ariz.), 

Jurisprudence  and  Governmental 
Relations 

Howell  Heflin  (D-Ala.), 

Limitations    of    Contracted    and 
Delegated  Authority 

Max  Baucus  (D-Mont.), 


HOUSE 

Immigration,  Refugees,  and 

International  Law 

Elizabeth  Holtzman  (D-N.Y.), 

Administrative  Law  and  Govern- 
mental Relations 

George  E.  Danielson  (D-Calif), 

Courts,    Civil    Liberties,   and  the 
Administration  of  Justice 

Robert  W.  Kastenmeier  (D-Wisc), 

Civil  and  Constitutional  Rights 

Don  Edwards  (D-Calif.), 

Monopolies  and  Commercial  Law 

Peter  W.  Rodino,  Jr.  (D-N.J), 

Crime 

John  Conyers,  Jr.  (D-Mich), 

Criminal  Justice 

Robert  F.  Drinan  (D-Mass.), 


permit  judges  to  order  convicte* 
corporate  or  individua 
defendants  to  notify  by  ma 
every  person  injured  b 
violations  of  the  consume 
fraud,  securities,  or  antitrus 
laws. 

Standards  for  Crimina 
Justice.  The  six  volumes  whicl 
were  not  acted  on  at  the  annua 
meeting  last  August  were  a 
passed  with  minor  changes  ii 
two  standards — Pleas  of  Guilt 
and  The  Defense  Function.  Tb 
other  four  standards  are 
Providing  Defense  Services 
Pretrial  Release,  Urban  Polic 
Function,  and  Prosecutioi, 
Function. 

Appeals  to  Supreme  Court 
A  resolution  was  adoptei 
supporting  legislation  whicl 
would  virtually  abolisl 
obligatory  Supreme  Cour 
review  by  appeal. 

Internal  Revenue  Code.  Th< 
House  approved  recommenda 
tions  relative  to  amendments  t( 
the  Internal  Revenue  Code.  Oni 
recommendation  wouh' 
eliminate  the  marital  tax  penalt 
and  another  would  support  tfV 
so-called  "indexing,"  o 
automatic  cost  of  livini 
adjustments  to  income  tax  rat' 
brackets  and  persona' 
exemptions.  Also,  the  Hous- 
voted  to  ask  Congress  to  modif; 
or  repeal  certain  provisions  o 
the  1976  Tax  Reform  Act 
specifically  that  provisioi 
relating  to  the  so-calle< 
"carryover  basis"  that  wouk 
eliminate  the  present  "step  u| 
basis"  which  occurs  at  time  o 
death.  Heirs  who  sell  inheritei 
property  would,  with  proposec 
changes,  be  required  to  pa* 
capital  gains  tax  based  on  th( 
value  of  the  property  at  the  tim( 
it  was  acquired  by  th( 
benefactor,  rather  than  on  arv 
increase  in  value  from  the  tirru 
they  inherited  the  property 
Problems  Treasury  Departmen 
officials  admit— it  is  not  jus 
difficult,  in  some  cases  it  is 
impossible,  to  establish  the 
basis  of  assets  which  have  beer 
held  for  years  or  ever 
generations. 


NEW  STAFF  PAPER 

The  Federal  Judicial 
Center:  A  Nontraditional 
Organization  in  the  Federal 
Judiciary  of  the  United 
States,  has  been  released 
by  the  Federal  Judicial 
Center.  It  was  presented  by 
FJC  Deputy  Director 
Joseph  Ebersole  at  the 
Seminar  on  Reform  of 
Justice  Administration, 
held  at  Mar  Del  Plata, 
Argentina.  The  new  staff 
paper  explains  the  context 
within  which  the  Center 
operates,  the  history 
leading  to  its  creation, 
describes  the  function  of 
each  division  and  gives 
examples  of  Center 
programs. 

Copies  of  the  paper  may 
be  obtained  from  the 
Information  Services 
Office. 


S.D.  CALIFORNIA  HAS  CLARIFIED  HANDLING 
OF  REGISTRY  FUNDS 


EEDY  TRIAL  from  p.  4 

iurts  presented  detailed  data 
out  compliance  with  the 
eedy  Trial  Act  time  limits  in 
3  two  years  ended  June  30, 
77,  and  June  30, 1978.  While 
s  report  presented  a  generally 
/orable  picture  of  compliance 
th  the  statutory  time  limits 
at  were  in  effect  in  those  two 
ars,  it  indicated  that 
bstantial  progress  remained 
fore  the  permanent  time 
lits  of  the  act  can  be  met.  For 
ample,  for  cases  subject  to  a 
0-day  arraignment-to-trial 
ne  limit,  96.6  percent 
mpliance  was  reported, 
wever,  only  81.4  percent  of 
jse  cases  were  brought  to 
al  (or  otherwise  disposed  of) 
thin  the  60-day  limit  that 
comes  effective  July  1 ,  1  979. 
some  districts,  the 
rcentage  was  substantially 
A/er.  In  addition,  it  was  noted 
at  several  of  the  district  plans 
mmented  that  the  effects  of 
3  act  could  not  be  fully  known 
til  the  dismissal  sanction 
comes  effective,  providing  an 
)entive  for  defense  lawyers  to 
gate  about  time  computa- 
ns. 


The  Judges  of  the  U.  S. 
District  Court  for  the  Southern 
District  of  California  have 
recently  entered  a  general  order 
which  is  intended  to  ensure  that 
court  orders  for  the  deposit  of 
registry  funds  in  interest-bear- 
ing bank  accounts  will  be 
observed  and  implemented. 
General  Order  No.  238,  adopted 
by  the  Southern  District  of 
California  on  January  2,  1979, 
requires  that  all  court  orders  for 
the  deposit  of  registry  funds  in 
interest-bearing  jccounts  shall 
contain  the  following  provision: 

"It  is  ordered  that  counsel 
presenting  this  order  serve  a 
copy  thereof  on  the  clerk  of  this 
court  or  his  chief  deputy 
personally.  Absent  the  aforesaid 
service  the  clerk  is  hereby 
relieved  of  any  personal  liability 
relative  to  compliance  with  this 
order." 

The  Court's  order  is  intended 
to  avoid  the  increasingly 
frequent  failure  to  implement 
court  orders  which  require  the 
deposit  of  certain  money  from 
the  registry  fund  into  an 
interest-bearing  bank  account. 


Interest  so  accruing  is  meant  for 
distribution  to  the  parties  upon 
the  conclusion  of  the  case; 
however,  in  those  instances 
where  the  orders  have  not  been 
properly  brought  to  the  attention 
of  the  clerk  of  the  court  or  the 
financial  deputy  clerk,  the 
orders  are  not  implemented. 

In  several  recent  instances 
the  parties  seeking  to  be  paid 
interest  upon  funds  distributed 
by  the  court  have  brought 
administrative  claims  against 
the  United  States  under  the 
Federal  Tort  Claims  Act  or  have 
sued  the  clerk  for  personal 
damages  in  the  amount  of  the 
interest  which  should  have 
accrued  in  confo.rmity  with  the 
court  orders. 

The  general  order  adopted  in 
the  Southern  District  of 
California  explicitly  places  upon 
the  attorneys  for  parties  seeking 
the  accrual  of  interest  on  funds 
deposited  in  court  the  obligation 
to  personally  serve  upon  the 
clerk  or  his  financial  personnel 
any  court  order  which  may  be 
entered  to  this  effect. 


BOARD  from  p.  3 

whose  term  has  expired. 

Judge  Skopil  was  appointed 
to  the  U.  S.  District  Court  in 
1972  and  since  1976  he  has 
been  Chief  Judge  of  this  District. 
The  Judge  is  a  graduate  of 
Willamette  University  where  he 
earned  his  B.A.  degree  in  1941, 
and  Willamette  University 
College  of  Law,  receiving  his 
LLB.  in  1946.  He  has  also 
attended  the  Harvard  University 
Graduate  School  of  Business. 

Judge  Skopil  is  no  stranger  at 
the  Federal  Judicial  Center.  He 
has  made  great  contributions  to 
Center-sponsored  seminars, 
very  recently  as  a  lecturer  at  a 


seminar  for  U.  S.  Magistrates.  In 
addition,  the  Judge  has  served 
on  the  Judicial  Conference 
Committee  on  the  Administra- 
tion of  the  Federal  Magistrates 
System. 

Judge  Skopil  commented, 
when  he  was  advised  of  his 
election,  that  he  felt  "very 
privileged  to  have  an 
opportunity  to  be  of  service  to 
the  public  generally,  and  to  the 
Judicial  Branch  in  particular." 
And  the  Judge  had  prophetic 
words  to  add:  "From  the  short 
time  I  have  been  on  the  bench  I 
know  we  must  look  for  other 
ways  [to  handle  our  cases]  if  we 
are  to  effectively  meet  our 
responsibilities." 
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CONFIRMATIONS 

Phyllis    A.    Kravitch,    U.S.    Circuit 

Judge,  (CA-5),  Mar.  21 
John  G.  Penn,  U.S.  District  Judge, 

DC,  Mar.  21 
Abraham  D.  Sofaer,  U.S.   District 

Judge,  S.D.  NY,  Mar.  21 
Robert    E.    Keeton,    U.S.    District 

Judge,  D.  MA,  Mar.  21 
John     Joseph     McNaught,     U.S. 

District  Judge,  MA,  Mar.  21 
David  Sutherland  Nelson,  U.S.  Dis- 
trict Judge,  D.  MA,  Mar.  21 
Rya  W.  Zobel,  U.S.  District  Judge, 

D.  MA,  Mar.  21 
NOMINATIONS 
Robert    M.    Parker,    U.S.    District 

Judge,  E.D.  TX,  Feb.  6 
Harold  Barefoot  Sanders,  Jr.,  U.S. 

District  Judge,  N.D.  TX,  Feb.  6 
David  O.  Belew,  Jr.,  U.S.  District 

Judge,  N.D.  TX,  Feb.  9 
Martin    F.    Loughlin,    U.S.    District 

Judge,  D.  NH,  Feb.  9 
George  E.  Cire,  U.S.  District  Judge, 

S.D.  TX,  Feb.  19 
James  DeAnda,  U.S.  District  Judge, 

S.D.  TX,  Feb.  19 
Mary  Lou  Robinson,  U.S.  District 

Judge,  N.D.  TX,  Feb.  26 
Norman    W.    Black,    U.S.    District 

Judge,  S.D.  TX,  Feb.  26 
Gabriele  Anne  Kirk  McDonald,  U.S. 

District  Judge,  S.D.  TX,  Mar.  1 
Joyce   Hens   Green,    U.S.    District 

Judge,  DC,  Mar.  5 
George    P.     Kazen,    U.S.    District 

Judge,  S.D.  TX,  Mar.  8 
William  Ray  Overton,  U.S.  District 

Judge,  E.D.  AR,  Mar.  8 
Bailey  Brown,   U.S.  Circuit  Judge 

(CA-6),  Mar.  15 


Harold  Duane  Vietor,  U.S.  District 

Judge,  S.D.  IA,  Mar.  15 
Paul     G.     Hatfield,     U.S.     District 

Judge,  D.  MT,  Mar.  15 
Donald  James  Porter,  U.S.  District 

Judge,  D.  SD,  Mar.  15 

DEATHS 

Carl    A.    Weinman,    U.S.    Senior 

Judge,  S.D.  OH,  Feb.  5 
William  C.  Frey,  U.S.  District  Judge, 

D.  AZ,  Feb.  18 
George    H.    Barlow,    U.S.    District 

Judge,  D.  NJ,  Mar.  4 
Herbert  P.  Sorg,  U.S.  Senior  Judge, 

W.D.  PA,  Mar.  11 


REFORM  from  p.  2 

of  the  circuit  judicial  councils, 
the  governing  administrative 
bodies  in  the  eleven  judicial 
circuits,  making  the  councils 
smaller  and  including  district 
judges  in  their  membership  for 
the  first  time. 

Interest  on  Claims  and 
Judgments.  Ambiguity  in 
federal  law  dealing  with  the 
payment  of  interest  on  claims 
prior  to  a  court  judgment  would 
be  clarified  by  this  proposal. 
Where  a  defendant  knew  of  his 
potential  liability,  interest  would 
be  awarded  for  a  pre-judgment 
period  where  necessary  to 
compensate  the  plaintiff  for  his 
losses  or  to  avoid  unjust 
enrichment  of  the  defendant. 
Post-judgment  interest  rates 
would  no  longer  be  subject  to 
varying  state  laws,  but  would  be 
based  on  a  nationally  uniform 
rate.  §l[j 


calenaa 

Mar.  23  Multidistrict  Litigaj 
Panel  Hearing,  San  Francui 
CA 

Apr.  18-21  Sentencing  Insti 
(First,  Fourth  and  D.C.  Circus 
Research  Triangle  Park,  NC 

Apr.  23-25  Workshop  for  j 
Investigators;  Wichita,  KS 

Apr.  23-27  Advanced  Seminan 
Pretrial  Services  Office 
Louisville,  KY 

Apr.  24-27  Effective  Producti 
for  Court  Personnel;  Atlanta,, 

Apr.  26-27  Public  Hearing  on  i 
Report  and  Tentative  Recc 
mendations  of  the  Judicial  Cm 
ference  Committee  to  Consi- 
Standards  for  Admission 
Practice  in  the  Federal  Coui 
U.S.  Courthouse,  Washingt 
D.C.  Anyone  interested  in  test! 
ing  should  contact  Carl  H.  Im 
General  Counsel,  Administrai 
Office  of  U.S.  Courts.  Telepho 
(202)  633-6127. 

Apr.  30-May  2  Seminar  for  Fis 
Clerks;  Pittsburgh,  PA 

May  7-11  Advanced  Seminar 
Probation  Officers;  Wilmingt 
DE 

JUDICIARY  from  p.  4 

considering  broad  proble 
affecting  the  district  courts.  I 
appropriate  now  to  forma 
these  practical  worki 
arrangements  by  restructur 
the  judicial  councils  to  incli 
some  representatives  of 
district  courts.  |1[j 
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SENATOR  KENNEDY 
INTRODUCES  JUDICIAL 
REFORM  LEGISLATION 

On  March  1  5  Senator  Edward 
M.  Kennedy  (D.  Mass.) 
introduced  comprehensive 
legislation  to  reform  and 
restructure  the  federal  courts. 
Known  as  the  "Federal  Courts 
Improvement  Act  of  1 979,"  and 
cosponsored  by  Senator  Dennis 
DeConcini  (D.  Ariz),  the 
proposals  include  the  measures 
sent  to  Congress  by  President 
Carter  on  February  27  as  well  as 
a  series  of  important  additional 
reforms.  (See  The  Third  Branch, 
February  1979,  p.  2). 

In  his  Senate  statement 
introducing  the  legislation, 
Senator  Kennedy  said  he  was 
"introducing  the  most  compre- 
hensive federal  judicial  reform 
legislation  in  recent  history. 
This  package  of  reforms — 
developed  in  close  cooperation 
with  the  Department  of  Justice 
and  the  House  of  Representa- 
tives—  would  make  long 
overdue  changes  in  the 
structure  and  administration  of 
our  federal  judicial  system.  The 
legislation  is  the  culmination  of 
many  decades  of  debate  over 
the  nature  and  structure  of  the 
federal  courts. .  . .  When  read  in 
conjunction  with  other 
legislation  about  to  be 
processed  in  the  Senate.  .  .  this 
bill  should  be  viewed  as  an 
important  step  in  the  direction  of 
broadening  access  to  the  federal 
courts  while  improving  the 
quality  of  our  federal  court 
system." 

See  REFORM  p.  2 


A  FORMER  FEDERAL  JUDGE 
TALKS  ABOUT  HIS  NEW  POSITION: 

AN  INTERVIEW  WITH  FBI  DIRECTOR  WILLIAM  H.  WEBSTER 

FBI  Director  Webster,  a 
former  Judge  of  the  United 
States  Court  of  Appeals  for  the 
Eighth  Circuit,  recently  agreed 
to  an  interview  for  The  Third 
Branch,  one  of  the  first  he  has 
consented  to  since  assuming 
his  new  position.  Members  of 
the  Judicial  Branch  will  be 
particularly  interested  in 
reading  what  the  Director  has 
to  say  about  how  he  views  the 
Bureau's  work,  some  of  which 
affects  the  work  of  the  federal 
courts. 


You  have  in  the  past 
mentioned  you  want  to  adopt 
an  entirely  new  charter  for  the 
Bureau.  Has  this  "charter" 
been  finally  adopted? 

The  charter  is  my  number  one 
priority  this  year.  Historically, 
Attorney  General  Charles  J. 
Bonaparte  ordered  the  creation 
of  a  Bureau  of  Investigation  in 
1908  to  serve  as  an  investiga- 
tive arm  of  the  Department  of 
Justice.  This  order,  coupled  with 
occasional  mention  of  the  FBI  in 
certain  federal  statutes,  is  all 
the  FBI  has  ever  had  to  guide  its 
activities.  Today,  the  Bureau  is 
responsibile  for  the  investiga- 
tion of  violations  of  some  200 
federal  laws,  but  there  is  no 
charter.  I  believe  that  many  of 
the  problems  that  the  FBI 
encountered  during  the  past 
decade  were  attributable  to  the 


William  H.  Webster 

absence  of  a  clearly  defined 
mission.  We  operated  on  the 
assumption  that  whatever  the 
President  said  [to  do]  we  should 
do,  because  it  was  assumed  that 
the  president  had  inherent 
power  to  protect  the  national 
security. 

Some  people  talk  about  the 
charter  as  being  a  way  to 
prevent  abuses.  I  think  that 
would  be  an  indirect  conse- 
quence of  a  good  charter,  but 
that  is  not  the  purpose  of  a 
charter.  The  real  purpose  of  a 
charter  is  to  tell  us  what  the 
American  people  want  us  to  do 
and  howthey  want  ustodo  it.  So 
the  Bureau  has  taken  an  active 
role  in  the  evolution  of  a 
preliminary  draft.  This  bill  is  very 
close  to  being  introduced  into 
the  legisl 
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REFORM  from  p.  1 

In  addition  to  those  proposals 
announced  by  the  President,  the 
bill  contains  provisions  that 
would:  Create  a  special  U.S. 
Court  of  Tax  Appeals;  establish 
new  procedures  for  disciplining 
federal  judges;  revise  the 
present  composition  of  circuit 
councils;  make  retirement  rules 
for  federal  judges  more  flexible; 
allow  thetemporary  assignment 
of  justices  or  judges  to  other 
offices  within  the  judicial 
branch;  and  permit  certain 
federal  appeals  prior  to  the 
completion  of  a  case  in  the 
district  court.  Details  of  these 
proposals  are: 

•  U.S.  Court  of  Tax 
Appeals.  This  proposal  would 
create  a  new  court  with 
exclusive  jurisdiction  over  all 
federal  civil  tax  appeals.  The 
court  would  consist  of  twelve 
existing  federal  circuit  court 
judges  to  be  chosen  by  The  Chief 
Justice  of  the  United  States.  No 
new  judgeships  would  be 
created.  The  judges  would  sit  in 
panels  of  not  less  than  3  and 
would  serve  on  a  rotating  basis. 
A  related  proposal  eliminates 
the  trial  jurisdiction  of  the  Court 
of  Claims  over  federal  tax  cases. 

•  Judicial  Discipline.  Title 
28  U.S.C.  §372  would  be 
amended  so  that  circuit  judicial 
councils  have  the  primary 
responsibility  for  regulating  the 
conduct  of  the  federal  judges  in 
that  circuit.  A  broad  range  of 
sanctions  would  be  available  to 
the  council,  from  private 
reprimand  to  a  recommendation 
to  the  Judicial  Conference  of  the 
United  States  that  it  advise  the 
House  of  Representatives  that 
impeachment  proceedings  are 
warranted.  (See  The  Third 
Branch,  March  1979,  p.  1). 

•  Circuit  Councils.  This 
provision  amends  Title  28 
U.S.C.  §332  to  provide  that 
membership  of  each  council 
consist  of  not  more  than  seven 
circuit  judges  in  regular  active 
service,  including  the  chief 
judge,   unless  there  are  fewer 


than  seven  circuit  judges  in 
regular  active  service,  in  which 
case  every  circuit  judge  in 
regular  service  will  serve  as  a 
member  of  the  council.  In 
addition  to  the  circuit  judges, 
not  more  than  four  district 
judges  in  regular  active  service 
are  to  be  members.  If  there  are 
fewer  than  seven  circuit  judges 
in  regular  active  service  on  the 
council,  the  number  of  district 
judges  is  reduced  accordingly, 
but  at  least  two  district  judges 
must  be  on  the  council.  Judges 
of  the  district  courts  will  be 
represented  by  the  chief  judges 
of  the  districts. 

•  Judicial  Retirement.  This 
provision  amends  Title  28 
U.S.C.  §371(b)  to  implement  the 
"Rule  of  80,"  allowing  retire- 
ment or  senior  status  to  be 
effectuated  in  any  case  where 
the  age  of  the  judge,  when 
added  to  his  years  of  continuous 
service,  adds  up  to  80  or  more. 
Current  law  requires  that  in 
order  for  a  federal  judge  to  retire 
or  assume  senior  status,  he  or 
she  must  be  at  least  70  years  of 
age  and  have  served  a  minimum 
of  ten  years  as  a  federal  judge. 
The  service  requirement  is 
retained  in  the  proposal. 

•  Temporary  Assignment  of 
Justices  and  Judges  to  Other 
Offices  Within  the  Judicial 
Branch.  Title  28  U.S.C.  would 
be  amended  by  adding  a  new 
chapter— Chapter  14— to  allow 
any  retired  justice  of  the  United 
States,  or  any  judge  of  the 
United  States  in  active,  senior, 
or  retired  status  to  be 
temporarily  assigned  to  the 
position  of  Administrative 
Assistant  to  The  Chief  Justice, 
Director  of  the  Administrative 
Office  of  the  United  States 
Courts  or  Director  of  the  Federal 
Judicial  Center.  Vacancies 
created  by  the  appointment  of  a 
judge  in  active  status  are  to  be 
filled  by  the  President  with  the 
advice  and  consent  of  the 
Senate.  The  provision  further 
provides  that  the  official  station 
of  the  three  offices  isthe  District 
of  Columbia. 


DELAWARE  STATE  BAR 

SETS  UP  SPECIAL 
COMMITTEE  ON  COURTS 

Chief  Judge  Collins  Seit2 
(CA-3)  has  circulated  to  all 
circuit  judges  and  all  chiel 
judges  of  the  district  courts  ir 
the  Third  Circuit,  a  release  frorr 
the  Delaware  State  Bar  Associa- 
tion announcing  the  creation  ol 
a  Special  Committee  on  Com-; 
plaints  Concerning  the  Courts. 
This  special  committee  was 
constituted  to  meet  objections 
from  members  of  the  Delaware 
bar  that  they  do  not  have 
appropriate  channels  through 
which  to  communicate  their 
views  on  matters  involving  both 
the  bench  and  bar. 

Chief  Justice  Daniel  L 
Herrmann  of  the  Delaware 
Supreme  Court  and  Chief  Judge 
James  L.  Latchum  of  the  US 
District  Court  for  the  District  o\ 
Delaware  have  had  a  commor 
concern  that  members  of  the  bar 

See  DELAWARE  p.  4, 


When  a  judge  in  active  service 
at  the  time  of  assignmen 
vacates  the  office,  he  or  she  ma' 
resume  former  active  service,  o. 
assume  active  service  as  a  judg< 
in  the  circuit  of  the  District  o'i 
Columbia.  For  the  purposes  o 
seniority  and  precedence  ? 
judge  who  resumes  activt 
service  will  be  considered  U 
have  been  in  continuous  activ* 
service. 

•  Appeal  of  Interlocutor 
Issues.  This  provision  will  allov 
a  new  exception  to  the  genera 
rule  that  individual  issues  raise< 
in  the  course  of  a  federal  distric 
court  proceeding  cannot  b< 
appealed  until  a  final  judgmen 
of  the  district  court  is  rendered 
This  proposal  would  amendTith 
28  U.S.C.  §1 292(b)  to  allow  < 
court  of  appeals  to  permit  ar 
i  m  mediate  appea  I  if  i 
determines  that  an  appeal  i: 
required  in  the  interest  of  justice 
and  because  of  the  extraordi- 
nary importance  of  the  case.j|[ 


SYMPOSIUM  ON 

1VIL  CASE  MANAGEMENT 

The  Winter,  1  978  issue  of  The 
jstice  System  Journal,  just 
(leased  by  the  Institute  for 
Durt  Management,  is  devoted 
itirely  to  articles  on  judicial 
anagement  of  the  civil  docket, 
le  issue  assembles  for  the  first 
ne  materials  on  the  history, 
eory,  and  practice  of  case 
anagement  in  both  federal 
id  state  courts. 
The  volume  opens  with  a 
;eynote"  article  by  Judge  Alvin 

Rubin  of  the  United  States 
)urt  of  Appeals  for  the  Fifth 
rcuit,  which  lays  out  the 
tionale  for  judicial  case 
anagement.  Judge  Rubin 
aws  on  such  varied  materials 

the  The  New  Union  Prayer 
>ok  and  Franz  Kafka's  The 
ial,  in  addition  to  his  own 
tensive  experience  as  both  a 
al  and  appellate  court  judge. 
Judge  Rubin  argues  in 
pport  of  judicial  activism  and 
scusses  procedural  tools 
lich  the  judges  have  available 
them  to  see  that  the  judicial 
Dcess  moves  efficiently  and 
peditiously.  Other  aspects  of 
3  case  management  process 
3  taken  up  by  H.  Stuart 
mningham,  Clerk  of  the  U.S. 
strict  Court  for  the  Northern 
strict  of  Illinois.  Mr. 
mningham's  paper  focuses  on 
3  general  organizational  tools 
ailable,  including  calendar 
inagement,  and  effective  use 
supporting  personnel. 
*\  paper  by  Professor  Arthur  R. 
Her,  based  on  a  series  of  talks 

See  CIVIL  p.  5 
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FEDERAL  COURT  LIBRARIANS  MEET 


Thirty-seven  participants  and 
three  observers,  representing 
each  of  the  eleven  circuits  as 
well  as  district  courts  from  asfar 
away  as  Alaska,  Hawaii  and  the 
Canal  Zone,  convened  at  the 
Federal  Judicial  Center  March 
19-21  for  the  second  seminar 
for  federal  court  librarians.  The 
first  such  seminar  was  held  in 
1973. 

The  objectives  of  the  seminar 
were  to: 

•  Detail  the  functions,  pur- 
poses, methodology  of  organiza- 
tion, and  proposed  activities  of 
the  Library  Services  Branch  in 
the  Administrative  Office  of  the 
United  States  Courts; 

•  Furnish  an  in-depth  analysis 
of  the  Administrative  Office 
personnel  policies  and 
procedures  involving  federal 
court  librarians; 

•  Provide  an  opportunity  for 
the  librarians  to  meet  with 
officials  and  staff  of  the 
Administrative  Office  with 
whom  they  deal  in  performing 
their  responsibilities  and 
functions; 

•  Furnish  detailed  knowledge 
on  developments  in  software 
and  hardware  on  microforms, 
data  bases,  and  systems; 

•  Furnish  a  forum  for  the 
exchange    of     new    concepts, 


Patricia  A.  Thomas 

ideas,  techniques,  and  the  use 
of  new  technology  by  federal 
court  librarians; 

•  Provide  an  understanding  of 
the  information  resources 
available  from  the  Library  of 
Congress,  Government  Printing 
Office,  Executive  Branch 
Libraries  and  libraries  of  the 
federal  courts. 

Planning  for  the  seminar  did 
not  begin  until  the  release  last 
year  of  the  Federal  Judicial 
Center's  study.  Improving  the 
Federal  Court  Library  System 
(See  The  Third  Branch 
September  1978,  p.  4)  and  the 
appointment  of  Patricia  Thomas 
last  September  to  be  Chief  of  the 
See  LIBRARIANS  p.  5 
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Librarians  from  the  United  States  District  and  Circuit  Courts  photographed  at  the  Dolley 
Madison  House  as  they  met  with  R.  Glenn  Johnson,  Chief,  Personnel  Division, 
Administrative  Office  of  the  United  States  Courts. 
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ANNUAL  COURT  OF 

CUSTOMS       AND      PATENT 

APPEALS    CONFERENCE: 

MAY  9 

Chief  Judge  Howard  T. 
Markey  has  announced  that  the 
Sixth  Judicial  Conference  of  the 
United  States  Court  of  Customs 
and  Patent  Appeals  will  be  held 
May  9,  at  the  Sheraton  Park 
Hotel  in  Washington. 

The  conference  will  bring 
together  judges  of  the  Court  of 
Customs  and  Patent  Appeals 
and  the  Customs  Court, 
members  of  the  Patent  and 
Trademark  Office  boards,  the 
International  Trade  Commis- 
sion, officials  of  Treasury, 
Justice  and  the  Customs 
Service,  and  invited  members  of 
the  bar. 

A  Judicial  Talk  Show — a 
panel  discussion  with  three  U.S. 
district  judges  and  three 
lawyers  participating — will  be 
featured  during  the  Patent  and 
Trademark  Session;  Multi- 
National  Trade  Negotiation  is  to 
be     highlighted     during     the 

See  CCPA  p.  5 


NATIONAL  JUDICIAL 
CONFERENCE  SET  FOR 
U.S.  COURT  OF  CLAIMS 

Traditionally  the  U.S.  Court  of 
Claims  holds  a  one-day  judicial 
conference  of  judges  and 
lawyers  every  other  year.  This 
year  their  conference  of  judges 
and  members  of  the  bar  will  be 
held  on  May  17  at  the  Capital 
Hilton  Hotel  in  Washington. 

Formal  programs  are  now 
being  structured  to  include 
many  areas  affecting  practice 
before  the  Court  of  Claims. 
Highlighted  will  be  discussions 
of  the  Contract  Disputes  Act  of 
1978,  the  Civil  Service  Reform 
Act  of  1978,  and  declaratory 
judgments  in  tax  cases. 

An  afternoon  symposium  will 
be  held  on  the  proposal  to 
combine  the  U.S.  Court  of 
Claims  and  the  U.S.  Court  of 
Customs  and  Patent  Appeals  to 
be  called  a  "United  States  Court 
of  Appeals  for  the  Federal 
Circuit."  Also,  under  the 
proposal     there     would     be 

See  COURT  OF  CLAIMS  p.  10 
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who  encounter  problems  have 
not  had,  until  now,  any 
organized  avenues  to  pursue 
when  they  feel  they  must 
complain.  Cited  by  the  Delaware 
Bar  as  an  example,  procedural 
matters  which  they  feel  will 
bring  about  "efficient  and 
effective  administration  of 
justice." 

Of  special  concern  are  those 
matters  which  sometimes 
involve  the  judges  themselves, 
understandable  a  very  delicate 
matter  for  the  attorneys  who 
must  practice  before  them. 
Because  they  recognizethis  as  a 
sensitive  area  of  their  work,  the 
committee  has  assured  that  the 
confidentiality  of  the  author  of 
the  complaint  will  be  preserved 
to  the  best  of  their  ability.  In 
those  instances  where  Chief 
Justice     Herrmann     or     Chief 


Judge  Latchum  have  deter- 
mined that  the  matter  cannot  be 
dealt  with  on  an  anonymous 
basis,  the  Committee  will  notify 
the  author  of  this  determination 
and  the  attorney  involved  will 
then  be  consulted  and  his 
choices  as  to  how  to  proceed 
further  will  be  explained.  In 
instances  where  the  Committee 
has  decided  that  there  is  prima 
facie  validity  to  a  complaint,  they 
will  refer  the  matter,  without 
revealing  the  complainant's 
identity,  to  the  Chief  Justice  or 
the  Chief  Judge  for  disposition. 
The  author  of  the  complaint  will 
have  the  option  of  revealing  his 
name  if  the  Chief  Justice  or  the 
Chief  Judge  determines  thatthe 
problem  cannot  otherwise  be 
properly  investigated  and 
adjudicated.  If  the  complainant 
decides  not  to  reveal  his 
identity,  the  matter  will  be 
dropped.  j]fj 
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Daniel  J.  Meador.  60  J.  Pat' 
Off.  Soc'y.  665-675  (Nov.  1 978) 

Report  to  the  President  ant1 
the  Attorney  General.  Vol.  I  &  II' 
U.S.  National  Commission  iol 
the  Review  of  Antitrust  Lawf 
and  Procedures.  GPO,  1979. 

Judicial  Management  and 
the  Civil  Docket  [Symposium], 
4  Just.  Sys.  J.  1 31  -26  (wintei 
1978). 


LAW  DAY,  U.S.A.  — 1979 

"Our  Changing  Rights"  is 
the  theme  selected  for  the 
twenty-second  annual  nation- 
wide observance  of  Law  Day, 
U.S.A.,  traditionally  held  each 
May  1st. 

The  program  was  started  as 
an  activity  of  the  American 
Bar  Association,  with  state 
and  local  bar  associations 
participating  throughout  the 
country. 
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lewly    established    Library 
Services  Branch. 

Ms.  Thomas  has  now  visited 
n  all  the  circuits  to  familiarize 
lerself     with      any     problems 
vhich  may  exist  in  the  federal 
ourt     libraries.     Having 
ompleted  this  survey  she  has 
iow    made    her    first    recom- 
lendations  to  the   Director  of 
le  Administrative  Office.  They 
eal     with     structural     and 
rocedural     matters     and     the 
ersonnel     involved    with    the 
rork  of  the  libraries.  The  March 
eminar  afforded  Ms.  Thomas  a 
>rum  to  explain  some  of  these 
jcommendations.  Her  presen- 
ition  gave  a  positive  tone  to  the 
jminar,    especially    that    part 
ealing     with     improved 
rocedures     such     as     book 
•ocurement,  closer  ties  to  her 
wn     office,     and     greater 
micipation  and  interest  by  the 
deral  judges  in  all  aspects  of 
e  library  services. 
Over    100    candidates    were 
)minated   to   attend   by  chief 
dges  of  the  circuit  and  district 
lurts.     Attendance     at     this 
iminar,  however,  was  limited 
full-time    professional 
irarians.  The  response  to  the 
tnouncement  of  the  seminar 
id  subsequent  discussions  led 
the  formation  of  a  committee 

librarians  which  will  plan  a 
lining  course  and  seminar  for 
^professional  librarians.  j][j 
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tstoms  session. 
Attorneys  attending  may  be 
mitted  to  the  Bar  of  the  CCPA 
9:45  a.m.  on  May  9th.  Those 
erested  in  applying  for 
mission  should  contact 
torge  E.  Hutchinson,  the  Clerk 
the  Court. 

rhe  Conference  is  accredited 
continuing  legal  education 
luirements  in  the  states  of 
rida,  Iowa,  Minnesota,  North 
kota,  Washington  and 
sconsin.  j][j 


JUDGES  GURFEIN,  WEINER 

APPOINTED  TO  MULTI 

DISTRICT     LITIGATION 

PANEL 

Two  new  appointments  have 
been  made  to  the  Judicial  Panel 
on  Multidistrict  Litigation. 

Consistent  with  his  policy  of 
rotating  the  Chairmanship  of 
the  Panel,  The  Chief  Justice  has 
named  Judge  Murray  I.  Gurfein 
of  the  Second  Circuit  to  this 
position.  He  succeeds  Judge 
William  H.  Becker  of  the  U.S. 
District  Court,  Kansas  City, 
Missouri. 

Also  named  as  a  new  member 
of  the  Panel  is  Judge  Charles  R. 
Weiner,  of  the  U.S.  District 
Court,  Philadelphia. 

The  Judicial  Panel  on 
Muitidistrict  Litigation  is 
composed  of  seven  circuit  and 
district  judges  from  throughout 
the  country.  The  Panel  basically 
considers  whether  to  transfer 
related  multidistrict  civil  actions 
to  a  single  district  for 
coordinated  or  consolidated 
pretrial  proceedings  pursuant  to 
28  U.S.C.  §  1407.  Dfl 


SUPREME  COURT 

HISTORICAL  SOCIETY  HAS 

NEW  EXECUTIVE  DIRECTOR 

Mrs.  Elizabeth  Hughes 
Gossett,  the  President  of  the 
Supreme  Court  Historical 
Society,  has  announced  the 
appointment  of  Mrs.  Betty  Crites 
Dillon  as  Executive  Director. 
She  succeeds  William  H.  Press, 
who  resigned  last  month. 

Mrs.  Dillon  brings  to  the 
Society  a  wealth  of  experience 
which  has  well  prepared  her  for 
the  important  work  of  the 
organization  during  its  nascent 
years.  The  past  seven  years  she 
served  in  the  Department  of 
State  and  was  head  of  many 
United  States  delegations  to 
international  conferences.  Mrs. 
Dillon  has  also  held  the  title  of 
United  States  Minister- 
Representative  to  the  Inter- 
national Civil  Aviation 
Organization. 

The  Supreme  Court  Historical 
Society  was  founded  in  1  974  to 


stimulate  research,  gather 
historic  artifacts  and  encourage 
public  understanding  of  the 
Supreme  Court.  The  Chief 
Justice  is  Honorary  Chairman  of 
the  Society,  which  now  has  a 
membership  of  over  3000. 

Currently  the  Society  is 
sponsoring  the  preparation  of  a 
Documentary  History  of  the  first 
decade  of  the  Court,  1789- 
1800.  The  organization  has  co- 
sponsored  a  publication  entitled 
Magna  Carta  and  the  Tradition 
of  Liberty;  and  recently  the 
Society  collaborated  with  the 
Supreme  Court  in  arranging  the 
John  Jay  exhibit  at  the  Court, 
already  viewed  by  hundreds 
who  have  visited  the  building. 
The  Society  also  publishes  a 
Yearbook  containing  articles  by 
historians  and  legal  scholars,  jlfi 
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at  Federal  Judicial  Center 
workshops,  details  the 
unavoidable  management 
responsibilities  of  the  trial  judge 
in  class  actions.  Miller  argues 
that  while  a  judge  may  have  the 
option  to  remain  passive  in  most 
types  of  litigation,  the  class 
action  judge  must  serve 
throughout  as  an  active  systems 
director,  and  has  affirmative 
obligations  to  intervene. 

Additional  articles  included  in 
this  publication  are:  Civil  Case 
Delay  in  State  Trial  Courts,  by 
Thomas  W.  Church,  Jr.;  Judicial 
Role  and  Case  Management,  by 
David  Neubauer;  and  Case 
Management  in  Federal  Courts: 
Some  Controversies  and  Some 
Results,  by  Steve  Flanders.  Mr. 
Flanders,  who  is  on  the  research 
staff  of  the  Federal  Judicial 
Center,  was  editor  for  this 
special  issue. 

This  symposium  will  be 
distributed  to  newly  appointed 
federal  judges  by  the  Federal 
Judicial  Center.  A  limited 
number  of  copies  is  available 
from  the  Information  Services 
Office.  Dfl 
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Inspector  John  Hotis  of  my 
staff  has  been  the  principal 
architect  of  the  charter.  He  also 
is  chief  negotiator  with  the 
Department  of  Justice 
concerning  matters  relating  to 
the  charter.  Inspector  Hotis 
holds  a  law  degree  from  Duke 
University  Law  School,  a 
Master's  and  Doctorate  from 
Yale,  and  a  Fellowship  from 
Harvard.  He  possesses  a  fine 
intellect,  has  a  sensitivity  to 
First  Amendment  problems,  and 
has  had  a  great  deal  of 
experience  in  the  Bureau's 
intelligence  field.  He  knows  the 
problems  of  the  past  and  with 
his  help,  and  the  help  of  a  good 
many  others,  we  have  produced 
a  draft  charter  of  which  lam  very 
proud. 

In  my  view,  the  proposed 
charter  addresses  every  major 
question  that  has  been  raised 
and  does  so  with  sufficient 
specificity.  It  also  provides  for 
investigative  guidelines  with 
respect  to  the  more  detailed 
problems — the  types  of  things 
that  might  change  from  time  to 
time.  These  guidelines  will  be 
promulgated  by  the  Attorney 
General  in  order  to  insure 
oversight  of  the  Bureau. 
Investigative  (operational) 
procedures  will  be  left  to  the 
Director  of  the  FBI,  as  far  as 
possible,  so  that  the  Bureau's 
investigations,  which  are 
evolutionary  in  nature,  will  not 
be  locked  into  an  inflexible 
system.  Technological  capabili- 
ties are  so  much  different  now 
than  they  were  five  or  ten  years 
ago.  We  haven't  any  way  of 
forecasting  what  kind  of  work 
we  will  be  doing  in  the  future, 
and  so  operational  aspects 
ought  to  be  my  responsibility 
and  I  oughtto  be  accountable  for 
them. 

The  charter  will  address  basic 
First  Amendment  principles, 
particularly  those  involving 
investigations  of  groups 
engaged  in  First  Amendment 
activities.    Normally,    investiga- 


tions should  be  governed  by 
guidelines  rather  than  by 
statute.  I  don't  think  we  need  a 
charter  to  tell  us  how  to  conduct 
a  surveillance. 

With  a  limited  number  of 
agents  and  the  vast  jurisdic- 
tion now  encompassed  by  the 
Bureau,  do  you  find  you  must 
adopt  a  policy  establishing 
priorities?  Do  you  have  plans 
to  put  special  emphasis  on 
certain  types  of  crimes? 

Yes,  priorities  have  been 
established  and  they  are 
operational  at  this  point.  Our 
three  principal  priorities  are 
foreign  counterintelligence, 
white-collar  crime,  and 
organized  crime.  Antitrust  and 
civil  rights  matters,  along  with 
personal  and  general  property 
crimes,  make  up  our  second  tier 
of  priorities.  And  at  a  lowest 
priority  we  have  placed  the 
fugitive,  domestic  security- 
international  terrorism,  and 
general  government  crimes 
programs.  With  respect  to  the 
domestic  security  program,  I 
would  like  to  point  out  that  it  has 
been  assigned  a  low  priority 
because  it  occupies  only  three 
percent  of  our  total  resources. 
The  international  terrorism 
program  is  part  of  the  domestic 
security  program  and  when  we 
have  any  terrorist  activity  in  the 
country  it  becomes  just  as 
important  as  anything  else  that 
we  do  in  the  FBI. 

With  respect  to  the  white- 
collar  and  organized  crime 
programs,  we  have  attempted  to 
determine  the  scope  of  a 
particular  criminal  enterprise  or 
activity.  We  then  target  our 
efforts  toward  top  level 
criminals  rather  than  those  who 
are  involved  in  street  level 
crime.  We  have  committed  over 
a  third  of  our  resources  to  these 
two  important  areas. 

In  order  to  monitor  our  efforts 
in  all  of  our  programs,  we  have  a 
computer  system  which 
measures  the  application  of  our 
resources  to  specific  programs. 


This  system  also  measures  oui 
inventory  of  work  in  each 
program  area  and  records  oui 
accomplishments.  These 
accomplishments  are  now  more 
realistically  presented  as 
felonies,  misdemeanors,  actua 
recoveries  and  potentia 
recoveries.  In  the  past,  statistics 
were  compiled  for  the  purpose 
oj  justifying  appropriations.  This 
method  came  under  sharp 
criticism  because  it  lumpec 
together  such  items  as 
recoveries  and  losses  preventec 
so  that  these  items  could  not  be 
assessed  properly.  In  the  desigr 
of  our  computer  program,  we. 
made  certain  that  our  statistics 
were  properly  broken  out  so  tha 
they  could  be  clearly  assessed 
This  information  is  shared  with 
all  of  the  Bureau's  fielc' 
commanders.  They  are  providec 
with  statistical  informatior 
relating  to  their  own  offices,  as 
well  as  information  concerning 
overall  field  performance.  In  this 
manner  we  are  able  to  see  jus 
how  effective  we  are  in  movinc 
into  priority  work. 

With  the  establishment  of 
work  priorities  we  have  been 
able  to  achieve  our  next  goal  oi 
upgrading  our  work  in  each 
priority  program  through  what 
we  call  the  quality  over  quantity 
case  approach.  Taking  white- 
collar  crime  as  an  example,  we 
are  not  as  interested  in 
investigating  a  $1,500  bank 
embezzlement  as  we  are  in  a 
bank  embezzlement  of  over 
$250,000. 

Another  example  can  be 
drawn  from  the  area  of  public 
corruption,  which  is  not  a 
specific  program  in  itself  but 
does  involve  white-collar  type 
crime  committed  by  a  public 
official.  In  February  of  last  year 
we  had  574  cases  under 
investigation;  iast  Fall  this 
number  rose  to  890,  and  at  the 
present  time  there  are  over 
1,000  such  investigations 
pending.  These  cases  involve  a 
variety     of     public     officials 


eluding     police     chiefs, 
jislators  and  governors.  It  is 

area  that  we  take  very 
riously  and  move  into  with  the 
most  of  care  because 
Dutations  are  very  fragile.  We 
lieve  that  most  public 
rvants  are  honest  and  want  us 
clean  house  of  those  persons 
10  break  the  public  trust  and 
versely  reflect  upon  their 
nest  colleagues. 
Another  example  of  the 
pact  of  setting  investigative 
iorities  concerns  our 
sponsibilities  toward  the 
nking  community.  We  found 
it  historically  three  times  as 
jch  money  goes  out  the  back 
or  of  a  bank  each  year  as  is 
:en  out  the  front  door  in  bank 
)beries.  Thus,  it  makes  more 
nse  for  the  Bureau  to  develop 
capabilities  in  thedirection  of 
nk  fraud  and  embezzlement 
restigations  through  the  use 
agents  knowledgeable  in  the 
Id  of  computerfraud.  We  have 
jnd  that  banksthroughoutthe 
tion  have  been  victimized 
ough  computer  manipula- 
n,  sophisticated  accounting 
shniques,  embezzlement, 
lemes  involving  the  setting 
of  phony  loan  sources,  and 
i  like.  These  techniques  used 

white-collar  criminals  are 
de  ranging  and  we  are 
iving  to  keep  current  in  this 
ea.  Fraud  against  the 
vernment  is  considered  to  be 
najor  white-collar  crime  and 
j  General  Services  Adminis- 
tion  frauds  have  required  the 
'estment  of  a  significant 
rtion  of  our  white-collar  crime 
restigative  resources. 

don't  want  to  make  any 
travagant  claims,  but  I  believe 
)  are  making  headway  in  our 
orts  against  organized  crime. 

the  case  involving  the 
ngshoremen's  investigation 
the  East  Coast  we  have  had 
er  80  indictments  to  date, 
ese  include  shippers, 
irehousemen,  and  labor 
iders.  The  charges  stem  from 
stematic  programs  of 
:ortion  and  bribery  which 
ve  been  going  on  for  years  all 


up  and  down  the  East  Coast. 
And  the  consumer  has  been 
paying  the  bill. 

This  major  effort  to  clean 
house  has  required  the  use  of 
over  150  Special  Agents,  many 
of  whom  acted  in  undercover 
roles  for  over  a  full  year.  It  has 
been  highly  coordinated  and  has 
involved  over  20  FBI  field 
divisions,  as  well  as  a  number  of 
United  States  Attorneys  and 
Strike  Force  Attorneys.  We 
believe  this  type  of  crime 
(organized  and  white-collar)  is 
on  the  increase,  and  the  FBI  has 
committed  two-thirds  of  our  top 
priority  programs  to  it  because 
the  work  is  there.  Further,  it  is 
important  work  and  meets  my 
test.  It  is  work  that  the  FBI 
should  be  doing  because  we  are 
well  equipped  to  handle  the 
long-term  type  of  investigations 
of  intensive  criminal  activity 
required  in  many  of  these  cases. 

Investigation  of  bank  robbery 
matters  continues  to  be  an  area 
on  which  reasonable  minds 
differ.  My  answer  has  been  an 
ad  hoc  approach  in  each 
community.  I  have  instructed 
our  Special  Agents  to  confer 
with  local  police  departments  to 
determine  what  kind  of 
capability  exists  in  each 
department  so  that  a  joint 
system  of  response  can  be 
worked  out  for  each  local  area. 
We  will  not  desert  bank 
robberies;  however,  our  budget 
in  this  area  mandates  that  we 
reduce  our  overall  effort. 

The  FBI  also  continues  to 
meet  its  responsibilities  in  the 
area  of  bank  robberies  and  other 
matters  in  which  we  have 
concurrent  jurisdiction  with 
local  authorities  through  a 
variety  of  programs.  Each  year 
we  train  approximately  4,300 
hand-picked  local  lawmen  in  a 
variety  of  programs  at  our 
training  facility  located  at 
Quantico,  Virginia.  We  also 
provide  a  highly  sophisticated 
program  called  the  National  Ex- 
ecutive Institute  for  major  city 
chiefs  of  police.  Through  these 
courses  and  through  our  police 
training     instructors    who    are 


assigned  in  each  of  our  field 
offices,  we  will  be  able  to  assist 
in  upgrading  the  capability  of 
local  law  officers  to  conduct 
bank  robbery  investigations.  In 
many  cities  this  capability  is 
first-class  and  police  agencies 
are  eager  to  take  on  the  full 
responsibility  for  these  cases. 
One  interesting  aspect  of  this 
area  is  the  difference  in 
prosecutive  attitudes  from 
jurisdiction  to  jurisdiction.  For 
example,  the  U.S.  Attorney  in 
San  Francisco  does  not  want  to 
prosecute  bank  robberies  while 
the  U.S.  Attorney  in  Los  Angeles 
wants  to  prosecute  all  of  them. 
Thus,  the  Bureau  cannot  be 
inflexible  in  handling  these 
cases  and  we  have  to 
accommodate  local  consider- 
ations in  order  to  make  this 
program  viable. 

It  appears  that  you  are 
putting  a  lot  of  your  resources 
into  investigations  of  white- 
collar  crimes.  Is  this  because 
this  type  of  crime  is  on  the 
increase  or  is  there  more 
concern  for  this  today? 

In  today's  society,  with  its 
high  level  of  education,  we  have 
persons  who  are  able  to  apply 
acquired  skills  to  contrive  illegal 
manipulative  schemes  from 
which  they  net  large  sums  of 
money.  These  clevertechniques 
are  increasingly  being  applied  in 
criminal  enterprises.  One  of  the 
major  enforcement  tools  we 
now  have,  and  which  the  courts 
are  seeing  used  more  frequently 
in  criminal  enterprise  cases,  is 
the  Racketeer  Influenced  and 
Corrupt  Organization  Statute. 
This  law  carries  a  20-year 
prison  sentence,  a  $25,000 fine, 
and  a  portion  of  it  allows  for  the 
forfeiture  of  the  enterprise.  So 
when  we  find  an  instance  in 
which  organized  crime 
infiltrates  a  legitimate  business 
we  are  able  to  go  after  the  whole 
business  and  seize  the  fruits  of 
the  crime.  This  law  has  been 
used  effectively  in  a  number  of 
cases  including  one  involving 
arson  for  profit. 

See  INTERVIEW  p.  8 
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INTERVIEW  from  p.  7 

One  interesting  aspect  of  this 
legislation  is  that  the  enterprise 
doesn't  have  to  be  a  traditional 
business  enterprise  such  as  a 
corporation.  For  instance,  it  also 
can  be  a  prosecuting  attorney's 
office  if,  in  fact,  it  is  being 
operated  corruptly  in  violation  of 
state  or  federal  laws.  This  is  an 
important  tool  which  we  will 
utilize  more  and  more. 

What  trends  do  you  see  as  a 
result  of  your  shift  in  priorities? 

On  a  recent  visit  to  San 
Francisco  I  was  invited  to  lunch 
by  my  former  colleagues  in  the 
federal  judicial  system  and  this 
was  one  of  theirquestions.  They 
wanted  to  know  what  types  of 
cases  they  could  expect  to  see  in 
their  courtrooms  as  a  result  of 
the  Bureau's  realigned 
priorities. 

I  told  them  that  I  think  there 
will  be  fewer  of  the  more 
traditional  cases  such  as  Dyer 
Act  cases.  I  assured  them  we 
would  continue  to  pursue 
commercial  auto  theft  rings,  and 
I  also  stated  that  they  will  see 
fewer  bank  robbery  cases  in 
many  of  their  jurisdictions. 

What  I  believe  they  will  see 
with  increasing  frequency  are 
criminal  enterprise  or  multiple 
party  cases.  These  matters  can 
involve  white-collar  and/or 
organized  crime.  We  are  more 
effective  in  our  investigative 
efforts  against  criminal 
enterprise  or  multiple  party 
cases.  These  matters  can 
involve  white-collar  and/or 
organized  crime.  We  are  more 
effective  in  our  investigative 
efforts  against  criminal 
enterprise  crimes,  thus  these 
are  the  types  of  cases  which  will 
be  coming  to  the  forefront. 
Federal  judges  should  be 
prepared  to  expect  problems  in 
the  areas  of  discovery,  trial 
severance  and  related  matters. 

Additionally,  one  of  the  things 
that  I  am  concerned  about,  and  I 
know  the  judges  are  concerned 
about  also,  is  the  current  and 
vitally  important  problem  of  gray 


mail.  In  a  gray  mail  situation  a 
government  employee  who  is  on 
trial  requests  to  see  highly 
classified  information  which  he 
states  is  essential  to  his  defense 
effort.  Here  the  government  is 
placed  in  the  position  of  either 
dismissing  the  case  against  the 
employee  or  disclosing  national 
secrets. 

Another  aspect  of  this 
problem  relates  to  the  FBI's 
utilization  of  undercover  agents 
and/or  informants  in  long-term 
undercover  assignments.  I  am 
deeply  concerned  that  when 
these  types  offcases  (undercov- 
er/informant) reach  the  point  of 
adjudication  the  defense  will 
demand  to  know  the  names  of 
our  informants  and  other 
related  information.  Their 
claims  that  such  data  are 
essential  to  the  defense  of 
the  person  on  trial  could  place 
the  Government  in  the  position 
of  revealing  sensitive  or 
classified  information.  This  is 
part  of  the  problem  the  FBI  is 
now  experiencing  with  respect 
to  the  Socialist  Workers  Party. 
With  increasing  frequency, 
judges  across  the  country  are 
becoming  more  concerned  with 
motions  such  as  the  ones  I  have 
described.  The  Government 
continues  to  resist  disclosure  of 
informants'  identities,  as  well  as 
classified  material,  and  there 
should  be  some  sort  of  solution 
to  this  problem,  short  of 
dismissal  of  a  case,  that  would 
be  consistent  with  our  public 
trial  system. 

Aren't  there  instances  where 
the  judge  can  look  at  it  in 
camera? 

There  are  some  instances  of 
this  sort;  however,  they  are 
being  questioned  by  both 
defense  counsel  and  members 
of  the  press  who  feel  that  in 
camera  examination  detracts 
from  the  public  character  of  a 
trial.  I  hope  that  The  Federal 
Judicial  Center  will  take  an 
active  role  in  studying  this 
problem. 

Aren't  there  areas  where 
three  acts  in  particular  overlap 
in    applicability:    the    Jencks 


Act,  the  Privacy  Act,  and  tli 
Freedom  of  Information  Act 

The  Jencks  Act,  considere 
separately  from  the  Jenck 
decision,  says  that  witnes 
statements  must  be  mad 
available  only  after  the  witnes 
has  testified.  My  only  commer 
in  this  regard  is  that  the  court 
like  to  press  for  early  disclosure 
of  this  kind  in  order  to  keep  th 
trial  moving.  When  I  was  on  th 
Criminal  Rules  Committee 
resisted  any  attempt  to  modif 
the  rules  in  this  area  becaus 
Congress  had  spoken  on  then- 
Congress  in  effect  amended  th 
Jencks  opinion  to  say  the 
statements  do  not  have  to  b 
disclosed  until  after  th 
testimony  of  a  witness  unles 
the  Government  wishes  to  yiel- 
in  the  interest  of  keeping  th' 
trial  moving  along. 

I  have  some  firm  opinions  o 
the  Freedom  of  Information  Ac 
In  principle,  this  is  a  fine  law  an 
has  been  used  effectively  i 
many  instances.  However,  ther 
are  effects  which  Congress  di< 
not  contemplate  when  enactini 
this  legislation.  Today,  we  hav 
developed  sufficient  data  to  sa, 
with  certainty  that  the  Act  ha 
had  an  adverse  impact  upon  lav 
enforcement,  particularly  in  th< 
area  of  informant  development 
People  who  supplied  vita 
information  to  law  enforcemen 
in  the  past  can  no  longer  b« 
persuaded  to  do  so  as  the) 
believe  their  identities  can  n( 
longer  be  kept  confidential 
Even  in  the  area  of  federa 
judgeships,  federal  judges  nc 
longer  want  to  discuss  potentia 
candidates  for  the  bench 
because  they  do  not  believe  thai 
the  information  they  woulc 
supply  can  be  kept  confidential.  I 
have  spoken  publicly  and 
testified  before  Congress  in  an 
effort  to  get  Congress  to  face  up 
to  the  fact  that  the  benefits  of 
this  Act  are  now  far  outweighed 
by  the  detriments.  Congress 
should  amend  the  Freedom  of 
Information  Act.  Some  type  of 
reasonable  solution  should  be 
developed    which    would    limit 


ccess  to  confidential  informa- 
ion  and  informant  identity  in- 
armation.  There  should  also  be 
ome  kind  of  moratorium  on 
ccess  to  closed  law  enforce- 
rient  files.  Information 
ontained  therein  could  be 
lisclosed  at  a  later  time  when  it 
5  no  longer  critical  and  the 
kelihood  of  damaging  an 
iformant  by  revealing  his  or  her 
jentity  is  thereby  reduced. 

The  FBI  currently  receives 
bout  18,000  Freedom  of 
lformation  Act  requests  each 
ear.  Sixteen  percent  of  all  such 
jquests  come  from  prisoners, 
nd  the  total  cost  of  our 
peration  to  the  taxpayer  is 
etween  eight  and  nine  million 
ollars  per  year. 

The  prisoners  are  asking  for 
lformation  on  their  files? 

Yes,  and  most  of  them  are 
learly  seeking  to  identify  the 
erson(s)  who  put  them  in  jail, 
hey  also  share  information 
ley  have  obtained  with  other 
risoners  who  might  have  been 
tvolved  in  the  same  crime. We 
ave  analyzed  a  number  of 
lese  requests  and  found  that  it 
;  possible  to  identify  an 
iformant  without  too  much 
ouble. 

The  pressure  on  the  Bureau 
>r  disclosure  has  been  so 
rtense,  and  the  latitude  for  not 
isclosing  information  has  been 

0  limited,  that  we  find 
urselves  excising  some  words 

1  a  sentence  and  not  others, 
his  means,  for  example,  that 
le  recipient  of  documents  can 
>ok  at  excised  words  and  can 
ccurately  develop  information 
mich  should  not  be  disclosed 
y  merely  guessing  the  number 
f  letters  in  excised  words, 
urther,  it  is  not  at  all  difficult  to 
lentify  someone  who  has 
rovided  derogatory  information 
oncerning  another  when  the 
jquester  and  the  individual 
roviding  the  information  are 
mong  a  handful  of  persons 
/ho  have  knowledge  of  the 
lformation.  FBI  employees  who 
re  charged  with  the  duty  of 
xcising      documents      cannot 


know  what  other  information  is 
available  to  the  person  making 
the  request.  Therefore,  we  want 
broader  authority  to  excise  any 
information  that  has  anything  to 
do  with  informants.  In  this 
manner,  we  can  rebuild  the 
confidence  that  informants 
once  had  in  the  ability  of  the  FBI 
to  protect  their  confidentiality. 

Do  you  anticipate  the 
Administration  will  recom- 
mend some  changes  to 
Congress? 

I  believe  that  we  are  very  close 
to  having  changes  recommend- 
ed. There  is  a  joint  task  force 
working  on  it  now,  and  there  are 
members  of  Congress  who  are 
receptive  to  reviewing  new  pro- 
posals. Of  course,  any  recom- 
mendations will  have  to  be 
reviewed  by  the  Administration, 
and  I  believe  changes  can  be 
made  without  damaging  the 
underlying  principle  which 
prompted  Congress  to  pass  the 
Freedom  of  Information  Act.  I 
don't  want  to  be  labeled  as  one 
who  opposes  freedom  of 
information;  I  simply saythatwe 
have  had  enough  time  to  see 
how  well  this  law  is  working, 
and  now  we  can  fine  tune  the 
Act  to  protect  interests  that  are 
just  as  important  as  the 
interests  underlying  the 
Freedom  of  Information  Act.  The 
large  volume  of  requests  we  get 
comes  from  a  relatively  small 
number  of  persons;  and 
although  the  Act  serves  a  useful 
purpose,  there  are  other  ways  of 
assuring  the  public  that  their 
agencies  are  not  lying  to  them 
and  are  doing  the  work  expected 
of  them.  Congressional 
oversight  and  accountability  are 
ways  in  which  agency 
operations  can  be  monitored 
and  controlled. 

Last  October  Congress 
passd  Public  Law  95-511 
which  established  a  special 
federal  court  to  consider  and 
then  grant  or  deny  applications 
for  electronic  surveillance 
within  the  United  States. 
These  applications  would  be 
first  filed  with  one  of  the  senior 


U.S.  district  judges;  and,  when 
review  is  sought  from  a  denial, 
appeal  could  be  made  to  a 
special  review  court  of  three 
federal  judges,  with  a  final 
review  possible  on  writ  of 
certiorari  to  the  U.S.  Supreme 
Court.  Will  this  delay  cause 
you  any  problems? 

I  certainly  hope  not.  The  use  of 
electronic  surveillance  in 
foreign  counterintelligence(FCI) 
cases  demands  a  different 
standard  of  probable  cause  than 
that  which  is  necessary  in 
criminal  type  investigations. 
The  procedures  are  clear  in  FCI 
matters  and  it  is  the  judge's 
responsibility  to  decide  on 
whether  a  person  is  an  agent  of 
a  foreign  power.  The  judge  does 
not  have  to  decide  whether  or 
not  probable  cause  exists  in 
these  cases.  This  fact  is  certified 
by  the  Attorney  General  and  the 
Director  of  the  FBI.  I  do  not 
anticipate  that  there  would  be 
any  cases  of  this  nature  that  will 
give  us  trouble  in  obtaining  the 
necessary  authorization  to 
employ  electronic  surveillance 
techniques.  In  domestic  security 
cases  we  use  the  regular  court- 
ordered  system  (Title  III)  when  it 
is  deemed  necessary  to  utilize 
electronic  surveillance.  There 
are  no  domestic  security 
wiretaps  currently  in  operation 
by  the  FBI  g][j 


TAPES  ON  CIRCUIT 

JUDGES  CONFERENCE  TO 

BE  AVAILABLE 

Sessions  of  the  two 
conferences  for  federal 
appellate  court  judges  — 
one  in  Los  Angeles  last 
January  and  one  in  Atlanta 
in  March  —  were  recorded 
on  audio/video  tapes.  After 
editing  and  reproduction 
these  tapes  will  be 
available  on  loan  to  federal 
judges  through  the  FJC 
Continuing  Education  and 
Training  Division. 
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Apr.  26  Board  of  Editors  Meeting, 
Manual  for  Complex  Litigation; 
St.  Louis,  MO 

Apr.  27  Multidistrict  Litigation 
Panel  Hearing;  San  Francisco,  CA 

Apr.  27  Judicial  Conference  Ad- 
visory Committee  on  Bankruptcy; 
Washington,  DC 

Apr.  30-May  2  Seminar  for  Fiscal 
Clerks;  Pittsburgh,  PA 

May  3-4  Metropolitan  Chief  Judges 
Conference;  San  Diego,  CA 

May  6-9  Fifth  Circuit  Judicial 
Conference;  Atlanta,  GA 

May  7-9  Seventh  Circuit  Judicial 
Conference;  Chicago,  IL 

May  7-11  Advanced  Seminar  for 
Probation  Officers;  Wilmington, 
DE 

May  8-9  Workshop  for  District 
Judges  (Seventh  Circuit); 
Chicago,  IL 

Mar  7,  10,  11  Management  Pro- 
gram for  Executives;  Chicago,  IL 

May  9  Judicial  Conference,  U.S. 
Court  of  Customs  and  Patent 
Appeals;  Washington,  DC 

May  9  Workshop  for  District  Judges 
Sixth  Circuit;  Detroit,  Ml 

May  9-12  Sixth  Circuit  Judicial 
Conference;  Detroit,  Ml 

May  14  Judicial  Conference  Sub- 
committee on  Federal  Jurisdic- 
tion; Washington,  DC 

May  15-18  Effective  Productivity 
for  Court  Personnel;  Philadelphia, 
PA 

May  17  Judicial  Conference,  U.S. 
Court  of  Claims;  Washington,  DC 

May  20-22  District  of  Columbia 
Circuit  Judicial  Conference; 
Williamsburg,  VA 


May    21-23    Seminar    for    Fiscal 

Clerks;  Chattanooga,  TN 
May  21  -25  Advanced  Seminar  for 

Pretrial    Services    Officers;    St. 

Louis,  MO 
May  22-23  First  Circuit  Judicial 

Conference;  Nantucket,  MA 
May  22-25   Effective   Productivity 

for     Court     Personnel;     New 

Orleans,  LA 
May  24-25  Workshop  for  District 

Judges    (Eighth     and    Tenth 

Circuits);  Santa  Fe,  NM 
May  25-28  Annual  Conference  of 

Federal    Judicial    Secretaries 

Association;  Hotel  Warwick,  New 

York,  NY 
May     26-28     Second     Circuit 

Judicial  Conference;  Buck  Hill 

Falls,  PA 
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NOMINATIONS 

Charles     B.    Winberry,    Jr.,    L 
District  Judge,  ED.  NC,  Mar.  * 

Frank  M.  Johnson,  Jr.,  U.S.  Circ i 
Judge  for  the  Fifth  Circuit  Coi 
of  Appeals,  Apr.  2 

Dolores  Korman  Sloviter,  L: 
Circuit  Judge  for  the  Third  Circ 
Court  of  Appeals,  Apr.  4 

Cornelia  G.  Kennedy,  U.S.  Circi 
Judge  for  the  Sixth  Circuit  Cour: 
Appeals  Apr.  9 

Richard  L.  Williams,  U.S.  Disti: 
Judge,  ED.  VA,  Apr.  9 


DEATH 

John  Biggs,  Jr.,  U.S.  Senior  Circ 
Judge  (CA-3),  April  15 


COURT  OF  CLAIMS  from  p.  4 

established  a  new  Article  I  tn 
court  to  be  called  the  "Unit: 
States  Claims  Court." 

Those  interested  in  attendir 
should  contact  Frank  T.  Pee 
tree,  Clerk  of  the  U.S.  Court' 
Claims,  717  Madison  Plac 
N.W.,  Washington,  D.C.  200C 
Mr.  Peartree's  telepho' 
number      is     633-7257. 

This  conference  has  be' 
planned  to  qualify 
"continuing  legal  educatio 
which  is  now  required  in  sor 
states  as  a  condition  f 
retention  of  bar  membership. 
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New  Release: 

REPORT  ON 

WORD  PROCESSING  AND 

ELECTRONIC  MAIL 

In  the  Fall  of  1977,  at  the 
equest  of  the  U.S.  Court  of 
Appeals  for  theThird  Circuit,  the 
:ederal  Judicial  Center 
mdertook  a  study  to  evaluate 
he  impact  of  word  processing 
ind  electronic  mail  on  the 
ippellate  process.  The  major 
esearch  questions  were: 

•  Does  federal  appellate 
vorkload  justify  the  use  of  word 
•rocessing  or  electronic  mail 
iquipment? 

•  How  would  the  impact  of 
hese  technologies  improve  the 
fficiency  in  expediting  the 
rocessing  of  appeals? 

•  How  would  the  impact  of 
hese  technologies  improve  the 
fficiency  in  the  drafting  and 
roductivity  of  opinions? 

•  What  impact  might  these 
jchnologies  have  on  secretarial 
erformance  and  productivity 
nd  on  judges'  and  law  clerks' 
erformance  and  work  styles? 

•  What  impact  would  the 
Jchnologies  have  on  reducing 
me  to  distribute  and  review 
raft  opinions  among  court 
lembers? 

The  Impact  of  Word  Processing 
nd  Electronic  Mail  on  United 
tates  Courts  of  Appeals,  a 
jport  which  describes  this 
valuation  and  presents  the 
Jsults,  is  now  available  from 
ie  Center's  Information 
ervices  Office. 

See  REPORT  p.  2. 


AN  INTERVIEW  WITH  SENATOR  HOWELL  T.  HEFLIN 

OF  ALABAMA 


Senator  Heflin,  a  former  Chief  Justice  in  the  State  of  Alabama,  has 
been  a  leader  in  court  reform  movements,  in  his  state  and  nationally, 
for  the  past  several  years.  As  a  director  on  the  board  of  the  National 
Center  for  State  Courts  the  Senator  played  a  prominent  role  in  guiding 
this  organization  through  its  nascent  years. 

He  has  spoken  firmly  and  he  has  spoken  often  in  defense  of  the  state 
courts  and  urged  better  support  for  them,  financially  and  otherwise, 
but  especially  through  LEAA  funding. 

The  background  and  personality  of  Senator  Heflin  bring  new 
dimensions  to  the  work  of  the  Senate  Judiciary  Committee  and  as  the 
Chairman  of  the  newly  constituted  Subcommittee  on  Jurisprudence 
and  Governmental  Relations,  he  will  undoubtedly  be  making  many 
proposals  directly  related  to  the  federal  courts.  Set  forth  below  are 
some  of  his  initial  thoughts  as  he  takes  on  this  important  work. 

You  were  recently  appointed 
Chairman  of  a  new  subcom- 
mittee—the Subcommittee  on 
Jurisprudence  and  Govern- 
mental Relations.  Do  you  have 
some  immediate  plans  for  this 
subcommittee? 

Yes,  as  its  name  indicates, 
this  subcommittee  would  have  a 
broad  range  of  activity.  Our 
plans  call  for  the  subcommittee 
to  make  an  examination  of  the 
relationship  of  the  federal 
judicial  branch  with  other  units 
of  government. 

In  such  examination  we  plan 
to  study  the  entrance  into  and 
the  exit  from  the  judicial  system. 
While  we  will  make  every  effort 
not  to  conflict  with  the 
jurisdiction  of  other  subcom- 
mittees, relationships  between 
courts  and  administrative 
agencies  and  correctional  units 
of  government  will  be  studied. 
The  relationship  of  courts  with 
juvenile  justice  systems  may  be 
one     of     the     subcommittee's 


Howell  T.  Heflin 

inquiries.  A  study  of  federal  and 
state  judicial.relations  may  be 
undertaken.  The  possibility  of  a 
federal  assistance  program  to 
state  courts  looms  on  the  hori- 
zon. An  inquiry  into  the  rela- 
tionships between  the  Adminis- 
trative Office  of  the  United  States 

See  INTERVIEW  p.  4 
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REPORT  from  p.  1 

Ten  judges  and  several 
administrators  located  in  six 
cities  in  the  Third  Circuit  were 
each  provided  a  word 
processing  system  containing  a 
telecommunications  capability. 
The  Federal  Judicial  Center 
developed  a  special  computer 
software  program  to  give  each 
Third  Circuit  user  access  to  a 
centralized  "electronic  mail  post 
office"  system  on  the  Courtran  II 
computer. 

Several  research  instru- 
ments, including  typing  surveys, 
opinion  circulation  surveys,  and 
appellate  case  tracking  surveys 
were  completed  during  a  1977- 
78  demonstration  project  to 
evaluate  the  impact  of  these 
technologies  upon  the  Court  of 
Appeals  for  the  Third  Circuit. 

Among  the  general  findings 
from  the  study — strongly  sup- 
porting permanent  installation 
of  word  processing  equipment, 
but  providing  inconclusive  evi- 
dence for  the  permanent 
installation  of  electronic  mail — 
are: 

•  Word  processing  technology 
is  cost  beneficial  for  the  Court  of 
Appeals.  The  equipment 
decreases  the  cost  of  preparing 
court  opinions;  allows  better 
utilization  of  support  personnel; 
increases  judges  productivity; 
and  speeds  the  production  and 
dissemination  of  draft  and  final 
opinions. 

•  Word  processing  equipment 
increases  secretarial  productiv- 
ity by  200-300%  and  decreases 
the  number  of  typing  hours  by 
half. 

•  Word  processing  decreases 
the  time  required  to  prepare 
written  opinions.  The  report 
documents  a  52%  reduction  in 
the  time  required  by  the  court  to 
prepare  and  issue  per  curiam 
opinions  and  a  25%  reduction  in 
the  time  to  prepare  signed 
opinions. 

•  Electronic  mail  reduces  by 
75%  the  time  for  the  court  to 
exchange  draft  opinions,  but 
does  not  reduce  the  time  a  court 


SPEEDY  TRIAL  ADVISORY 

SENT  TO  DISTRICT  CHIEF 

JUDGES 

Speedy  Trial  Advisory 
Number  27,  Inability  to  Comply 
with  the  60-day  Limit  because 
of  Congested  Calendars; 
Procedures  for  Establishing 
Judicial  Emergencies,  has  been 
distributed  to  chief  judges  of  the 
district  courts  by  the 
Administrative  Office.  The 
advisory  was  issued  because 
the  Speedy  Trial  Act  becomes 
fully  effective  July  1,  1979.  On 
that  date  the  sanction  for  failure 
to  meet  the  time  limits  —  dis- 
missal of  charges  —  then  be- 
comes effective. 

18  U.S.C.  §  3174  authorizes 
suspension  of  the  60-day  limit 
from  arraignment  to  trial  if  a 
district  court  is  "unable  to 
comply. ..due  to  the  status  of  its 
court  calendars.'  The 
procedural  steps  involved  in 
obtaining  suspension  are  set 
out  in  the  statute  as  follows: 

•  The  chief  judge  must  seek 
the  recommendations  of  the 
planning  group  before  applying 
for  a  suspension. 

•  The  chief  judge  may  then 
apply  to  the  judicial  council  of 
the  circuit  for  a  suspension. 

•  The  judicial  council  must 
evaluate  the  capabilities  of  the 
district  and  the  availability  of 
visiting  judges  from  within  and 
outside  the  circuit,  and  make 
any  recommendations  it  deems 
appropriate  to  alleviate  conges- 
tion. 

•  If  the  judicial  council  of  the 
circuit  finds  that  no  remedy  for 
such  congestion  is  reasonably 


takes  to  review  an  opinion.  In 
addition,  electronic  mail  is 
substantially  more  expensive 
than  the  regular  U.S.  Postal 
Service,  but  substantially 
cheaper  than  either  facsimile 
transmission  or  private  express 
delivery  services.  j]fj 


available,  it  may  apply  to  thi 
Judicial  Conference  of  th 
United  States  for  a  suspensior 
The  advisory  suggests  that  sue 
judicial  council  applications  b 
made  not  later  than  June  12. 

•  If  the  Judicial  Conference  c 
the  United  States  finds  that  th 
calendar  congestion  cannot  b 
reasonably  alleviated,  it  ma 
grant  the  suspension.  Thi 
authority  has  been  delegated  b 
the  Judicial  Conference  to  it 
Executive  Committee.  Applica 
tions  should  be  addressed  t 
William  E.  Foley  in  his  capacit 
as  Secretary  to  the  Conference 

Although    the    contents    an 
forms  of  applications  have  ncj 
been    prescribed    the    advisor 
states  that  the  following  matter 
should  be  covered  at  a  minimun 

•  The  effective  date  of  th 
requested  suspension. 

•  The  time  limit  that  woul 
apply  during  the  period  d 
suspension.  Section  3174(1: 
provides  that  this  may  nc 
exceed  1 80  days. 

•  The  requested  duration  6, 
the  suspension.  The  duratio 
may  not  exceed  one  year. 

•  A  statement  of  the  reason1 
for  concluding  that  a  susper 
sion  is  warranted  and  that  th 
particular  time  limit  requested  i 
appropriate.  If  the  suspension  i 
granted  by  the  Judicial  Confer 
ence,  a  report  setting  forth  th 
"detailed  reasons"  for  th 
suspension  must  be  filed  by  th 
Administrative  Office  wit» 
Congress. 

•  A  statement  of  the  resource 
that  would  be  required  for  th 
district  to  comply  fully  with  th 
Speedy  Trial  Act,  with  th 
reasons  for  the  conclusion 
reached. 

•  The  text  of  the  amendment 
to  the  district  court's  speedy  trie 
plan  that  would  be  required  ti 
effectuate  the  suspension. 

The  advisory  notesthat§317- 
does  not  apply  to  the  30-da 
time  limit  from  arrest  to  indict 
mentandthatthereisambiguit 


See  SPEEDY  TRIAL  p.  ( 


IN  COURT  ORIENTATION 

PROGRAM  DESIGNED  FOR 

NEWLY  APPOINTED 

DISTRICT  JUDGES 

An  in-court  orientation 
jrogram  has  been  designed  to 
issist  new  district  judges  in 
)ecoming  familiar  with  the 
>road  range  of  responsibilities 
hey  assume  as  they  enter  the 
ederal  court  system.  It  will  be 
:arried  out  in  cooperation  with 
heir  chief  judges. 

The  program  was  developed 
>y  the  Board  of  the  Center  and 
vas  the  direct  responsibility  of 
in  "In-Court  Orientation 
Committee"  consisting  of  the 
hree  district  judges  who  serve 
m  the  Board. 

The  purpose  of  this  new 
irogram  is  not  planned  as  a 
ubstitute  for  orientation 
rograms  already  in  place  in  the 
arious  districts;  rather,  the 
lommittee's  hope  is  that  this 
iew  Center  program  can  serve 
s  an  auxilliary  tool  in  helping 
ach  district  structure  its  pro- 
ram  to  assist  new  judges 
hrough  assistance  by  exper- 
snced  judges.  The  program  is 
ubject  to  adaptations  because 
f  the  varied  backgrounds  and 
rior  experience  of  the  new 
jdges.  For  example,  a  state  trial 
jdge  changing  to  a  federal  trial 
ourt  may  want  to  supplement 
is  particular  needs  with  orien- 
ation  different  from  that  of  a 
jdge  coming  into  the  federal 
ystem  directly  from  private 
ractice.  A  suggested  checklist 
as  been  made  up  to  asist  the 

See  IN-COURT  p.  9 
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JUDICIAL  FELLOWS  CHOSEN  FOR  1  979  80 


Gary  J.  Aichele,  Philip  L. 
Dubois  and  Donald  P.  Ubell  have 
been  selected  as  Judicial 
Fellows  for  the  1979-80 
fellowship  year  by  the  Judicial 
Fellows  Commission.  The  three 
will  serve  at  the  SupremeCourt, 
the  Federal  Judicial  Center,  and 
the  Administrative  Office  of  the 
U.S.  Courts,  respectively. 


Gary  J.  Aichele 

Mr.  Aichele  is  a  graduate  of 
the  law  school  and  a  Ph.D. 
candidate  in  Government  at  the 
University  of  Virginia.  His 
dissertation,  Consensus  to 
Crisis:  Realism  and  American 
Jurisprudence  in  the  Twentieth 
Century,  will  be  completed  by 
the  Fall  of  1 979.  The  Society  of 
Fellows  at  Virginia  selected  him 
to  be  a  Junior  Fellow  in 
Government  for  1977-78  and  a 
1978-79  Forstmann  Fellow. 

While  at  the  University  of 
Virginia,  Mr.  Aichele  has  been 
an  instructor  and  teaching 
assistant  in  Government  and 
senior  research  assistant  to  the 
University  legal  advisor.  In 
addition  to  his  work  as  a  doctoral 
candidate,  he  is  currently 
Director,  Virginia  Status  of 
Students. 

As  an  Assistant  Professor  of 
Political  Science  at  the 
University  of  California,  Davis, 
Mr.  Dubois  teaches  a  wide 
variety  of  subjects  in  the  field  of 
public  law.  In  1978  he  was  the 
recipient    of    the    American 


Political  Science  Association's 
Edward  S.  Corwin  Award  for  the 
best  dissertation  in  the  country 
in  the  field  of  Public  Law.  His 
dissertation  was  titled,  Judicial 
Elections  in  the  States:  Patterns 
and  Consequences.  One  of  his 
research  projects  currently  in 
progress  is  an  analysis  of  the 
selection  of  trial  court  judges  in 
California  for  the  Institute  of 
Governmental  Affairs  at  the 
University  of  California.  An 
additional  study  is  an  analysis  of 
the  impact  of  the  creation  of  an 
intermediate  court  system  in 
Wisconsin  at  the  University  of 
Wisconsin  Law  School.  Mr. 
Dubois  received  a  Ph.D.  in 
Political  Science  in  1978  from 
the  University  of  Wisconsin. 


Philip  L.  Dubois 


Donald  P.  Ubell 


See  JUDICIAL  FELLOWS  p.  8 


AN  INTERVIEW  WITH  SENATOR  HOWELL  HEFLIN  OF  ALABAMA 
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Courts  and  the  General  Services 
Administration,  including 
planning  for  new  courtrooms 
and  physical  facilities  when 
new  judgeships  are  created,  is 
on  the  agenda. 

Several  years  ago  Chief 
Justice  Warren  Burger 
recommended  that  a  judicial 
impact  note  accompany  new 
legislation  giving  new  rights  and 
causes  of  action  to  individuals. 
His  suggestion  concerning  a 
judicial  impact  note  was  broad 
enough  to  include  any  impact  on 
the  workload  of  the  federal 
courts.  I  think  his  suggestion 
was  a  great  one  and  I  would  like 
for  this  subcommittee  to  start 
working  on  a  mechanism  by 
which  the  impact  of  proposed 
legislation  on  the  federal 
judicial  system  could  be 
measured.  It  seems  to  me  that 
some  formula  'or  measurement 
standards  should  be  created  to 
calculate  the  impact  of  proposed 
legislation  on  the  judicial 
system.  For  example,  some  type 
of  measuring  device  on  addit- 
ional judgepower  should  be 
formulated  whenever  proposed 
legislation  would  create  new 
causes  of  action  or  give  new 
rights  to  individuals. 

Another  example  is  the 
Speedy  Trial  Act  which  had  a 
tremendous  impact  on  the 
federal  court  system. 

Yes,  I  am  of  the  opinion  that  if 
an  impact  study  of  the  proposal 
which  created  this  act  had  been 
undertaken  at  the  time  the 
legislation  was  pending  before 
Congress,  then  the  act  could 
have  been  written  in  a  manner 
to  prevent  many  of  the  ills  that 
have  resulted  from  such 
legislation. 

What  progress  have  you 
made  in  organizing  your 
subcommittee? 

The  funding  for  the  subcom- 
mittee has  just  been  recently 
approved.  We  are  now  in  the 
process     of     acquiring     staff. 


Studies  are  now  under  way  with 
regard  to  a  mechanism  to 
calculate  the  judicial  impact  of 
legislation  which  creates  new 
rights  and  causes  of  action. 
Preliminary  work  is  being  done 
in  the  field  of  federal-state 
judicial  relations  and  a  program 
of  federal  assistance  to  state 
and  local  courts. 

You  were  very  instrumental 
in  keeping  the  State-Federal 
Judicial  Council  in  Alabama 
functioning.  Do  you  think 
these  councils  are  working 
effectively? 

The  State-Federal  Judicial 
Council  was  the  brainchild  of 
Chief  Justice  Burger  and  in  my 
opinion  it  has  been  very 
effective.  In  my  home  state  of 
Alabama,  the  Council  has  been 
most  productive  in  eliminating 
areas  of  abrasion  between  the 
two  court  systems.  In  Birming- 
ham, the  Council  has  produced 
a  written  policy  of  understanding 
on  many  areas  of  previous 
conflict. 

I  think  the  work  of  the 
councils  would  be  further 
improved  by  the  delegation  of 
staff  from  both  the  federal  and 
state  levels  to  work  part-time  on 
these  problems  and  more  fre- 
quent meetings  of  the  councils. 

Have  you  had  a  chance  to 
formulate  any  conclusions 
about  the  proposal  to  abolish 
diversity  jurisdiction? 

I  have  been  studying  this 
issue  very  carefully.  I  think  the 
concept  of  diversity  abolition  is 
basically  sound  because  state 
courts  should  try  cases  arising 
under  state  laws.  However, 
there  may  be  a  constitutional 
issue  since  the  U.S.  Constitu- 
tion does  provide  that  the 
judicial  power  of  the  United 
States  is  extended  to 
controversies  between  citizens 
of  different  states.  Complete 
abolition  may  be  a  problem. 

There  is  also  the  problem  of 


local  bias  against  nonresident* 
In  my  judgment,  local  bia 
against  nonresidents  exists  n 
every  state  of  the  nation.  I 
diversity  jurisdiction  i 
abolished  or  substantial! 
reduced,  I  would  like  to  see 
system  worked  out  when 
nonresidents  would  have  th< 
right  to  a  change  of  venue  in  Xh 
state  courts.  It  would  bi 
desirable  if  diversity  jurisdictioi 
were  abolished  that  a  uniforr 
liberal  change  of  venue  statut 
be  adopted  by  each  state  so  tha 
a  nonresident  would  have  th' 
right  to  change  the  venue  in  th 
state  court  to  another  locatior 
but  within  geographic  limita 
tions.  However,  from  a  prag 
matic  viewpoint,  to  get  50  state 
to  adopt  such  legislation  at  Xh 
same  time  is  undoubtedly  ai 
impossible  task.  Considerabh 
discussion  is  being  undertakei 
in  informal  conversations  witl 
members  of  the  Judiciar 
Committee  and  other  interests 
parties  as  to  alternatives  of  hov 
a  nonresident  would  have  th( 
right  of  a  change  of  venue  ii 
state  courts. 

There  is  another  area  0" 
concern  about  diversity 
abolishment,  and  that  ii 
multiple  district  litigatior 
arising  out  of  mass  disaster 
accidents  such  as  airplane 
crashes.  Where  the  jurisdiction 
of  the  federal  courts  for  such 
cases  is  based  on  diversity,  it 
would  seem  to  be  highly 
desirable  to  keep  these  types  of 
cases  in  the  federal  system. 

While  I  have  not  made  up  m\ 
mind  completely  on  the  diversity 
abolition  issue,  I  want  to  explore 
fully  the  possibilities  of  reducing 
diversity  jurisdiction  as  opposed 
to  its  abolition,  of  granting  rights 
to  nonresidents  to  obtain  a 
change  of  venue  in  state  courts 
and  of  adding  provisions  dealing 
with  mass  disaster  multidistrict 
litigation. 


There  is  pending  legislation 
/vhich  would  expand  the 
urisdiction  of  magistrates 
vithin  the  federal  system.  Do 
rou  favor  this  legislation? 

I  voted  for  the  bill  after 
substantial  changes  were  made 
ind  after  language  was  inserted 
n  the  bill  calling  for  a  study  of 
he  magistrate  system  by  the 
ludicial  Conference  of  the 
Jnited  States. 

Let's     look     at     what     has 
»appened     with      magistrates. 
)ver    approximately    the    past 
ileven  years  the  federal  district 
ourt    has    been    transformed 
rom  a  one-tier  trial  court  to  a 
wo-tier  trial  court  which  many 
udicial  architects  believe  is  in- 
erior  from  a  structural  stand- 
loint.   This  patch-on  approach 
las  all  of  the  sins  of  duplicative 
nd    overlapping    duties    with 
istrict    court    judges,    but    its 
reatest  malaise  is  its  complete 
3ck  of  any  degree  of  uniformity. 
m  understanding  of  how  state 
ourts    got    into   a    position    of 
eeding     reform     would     be 
elpful.     One     of     the     major 
easons  state  court  systems  had 
d  be  reformed  was  because  of 
ie  complete  lack  of  uniformity, 
i/hen  the  movement  for  state 
ourt    reforms   was    instituted, 
le   evils  that  were   generally 
ointed   out  were  varying  and 
ifferent  local  rules,  practices, 
rocedures,     varying     jurisdic- 
ons  and  irrational,  duplicating 
nd    overlapping    courts    of 
arious   kinds.   An   analysis  of 
ow  the  state  courts  got  into  this 
orrible    condition    will    reveal 
»at  the  key  arguments  used  to 
istify   the    lack   of    uniformity 
rere  "experimentation,"  felxi- 
ility,"    "adaptability    to    local 
eeds,"  and  "expediency."  The 
roponents     of    the    so-called 
jform    movement    for    federal 
Durts  are  now  using  the  same 
3y  words  to  justify  the  varying, 
ifferent     overlapping     use    of 
tagistrates      in      the     federal 
aurts.  Uniformity  is  considered 
►    be    the    polestar    of    court 
jform.  The  evangalism  for  the 


states  to  adopt  the  Federal  Rules 
of  Civil  Procedure  centered 
around  the  need  for  and  benefits 
of  uniformity. 

Testimony  before  the 
Judiciary  Committee  of  the  U.  S. 
Senate  revealed  that  before  the 
passage  of  the  Omnibus 
Judgeship  Act  there  were  196 
full  time  magistrates  as 
compared  to  399  district  court 
judges  or  a  nationwide  ratio  of 
one  magistrate  to  every  two 
district  court  judges.  With  an 
increase  of  1 1 7  district  court 
judges  and  the  expansion  of  the 
powers  of  magistrates,  it  is 
reasonable  to  assume  that  the 
number  of  full  time  magistrates 
will  substantially  increase. 
Magistrates  are  now  a  vital 
segment  of  the  federal  judicial 
system.  There  can  be  little  doubt 
but  that  the  magistrate  system 
should  be  structured  from  an 
architectural  basis. 

Hopefully,  the  study  to  be 
conducted  by  the  Judicial 
Conference  will  involve  an 
architectural  approach  towards 
structuring  the  magistrate 
system  rather  than  the  present 
patch-on,  crazy-quilt-of-duties 
approach.  At  least  magistrates 
should  be  given  a  decent  title. 
The  word  "magistrate"  is  in 
itself  demeaning.  In  the  minds 
of  most  Americans  it  is  associat- 
ed with  the  evils  of  the  Justice  of 
the  Peace  system. 

The  Nunn/DeConcini  bills 
which  have  been  introduced 
would  set  up  procedures  to 
discipline,  or  censure,  or  sus- 
pend federal  judges  other  than 
through  the  impeachment 
process.  Do  you  favor  any  of 
these  proposals? 

Almost  every  state  that  has 
gone  through  a  judicial 
modernization  effort  or  judicial 
reform  movement  concluded 
that  this  had  to  be  done  by  way 
of  a  constitutional  amendment. 
All  of  the  proposals  pending  in 
Congress  are  on  a  legislative 
basis.  The  language  of  the 
federal  Constitution  dealing  with 
"good  behavior"  is  enough,  in 


my  judgment,  to  raise  a  serious 
constitutional  issue  as  to 
whether  or  not  any  type  of 
disciplinary  commission  can  be 
created  without  a  constitutional 
amendment.  That's  a  big  con- 
cern to  me.  My  feeling  is  that 
there  is  a  need  for  the  disciplin- 
ary commission  approach  I 
think  the  cumbersome  and 
ineffective  method  of  removal 
by  impeachment  should  be 
changed. 

You  have  recently  expressed 
opposition  to  any  move  toward 
setting  up  compulsory 
arbitration  procedures  in  the 
federal  system.  Would  you 
expand  on  that? 

Of  course.  I'm  utterly  opposed 
to  compulsory  arbitration  and 
the  Court  Annexed  Arbitration 
Bill.  My  opposition  can  be 
broken  down  to  three  areas. 

First,  on  the  constitutional 
level,  it's  my  judgment  that  the 
bill  as  presented  tothe  Judiciary 
Committee  was  unconstitution- 
al for  several  reasons.  The  bill, 
which  allows  cases  involving 
personal  injury,  property 
damage,  contracts,  and 
negotiable  instrument  cases 
having  an  amount  in  controver- 
sy of  $100,000  or  less,  to  be 
automatically  and  mandatorily 
referred  to  arbitration  is  an 
unconstitutional  impediment  to 
a  litigant's  right  to  a  trial  by  jury. 
While  the  right  to  demand  a  de 
novo  trial  by  jury  has  been  held 
to  be  the  cure  of  such  an 
impediment  within  a  court 
system,  I  must  point  out  that 
mandatory  arbitration  is  not  a 
part  of  a  court  system.  One  is 
required  to  leave  a  court  and  the 
only  way  you  get  back  in  court  is 
to  demand  a  de  novo  trial. 
Moreover,  the  bill  provides  that 
if  the  court  subsequently 
determines  that  a  person 
demanded  a  trial  de  novo  with- 
out good  cause,  the  court  can 
tax  the  entire  cost  of  the 
arbitration  proceeding  against 
the   appealing    party.   Thus,    in 

See  INTERVIEW  p.  6 
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INTERVIEW  from  p.  5 


addition  to  having  the 
impediment  of  mandatory  arbi- 
tration, an  appealing  litigant 
must  gamble  with  a  price 
impediment  of  having  substan- 
tial costs  taxed  against  him  even 
though  he  might  win  the  case 
before  a  jury  on  a  de  novo  trial. 
For  example,  if  the  arbitration 
award  were  $35,000  and  the 
jury  verdict  were  $35,000, 
conceivably  the  court  could  find 
that  good  cause  did  not  exist  for 
the  de  novo  demand.  I  also  have 
difficulties  with  the  bill  from  an 
equal  protection  standpoint  as 
well  as  from  the  access  to 
justice  concept  under  due 
process. 

My  second  level  of  objection  is 
from  a  policy  standpoint.  I 
consider  a  compulsory 
arbitration  forum  to  be  less  than 
first-class.  It  has  been  called 
"second-class  justice."  I  can't 
rank  it  that  high.  In  fact,  I  can't 
place  it  in  any  class  of  justice. 
Fundamentally  a  system  of 
justice,  be  it  classified  as  first- 
class,  second-class  or  third- 
class,  must  have  at  least  the 
following  elements:  (1)  a  court, 
(2)  a  judge,  (3)  a  requirement 
that  the  judge  take  an  oath  of 
office,  and  (4)  a  requirement 
that  the  trier  of  facts  take  an 
oath.  The  compulsory  Court 
Annexed  Arbitration  Bill  con- 
tains none  of  these  essential 
elements  of  a  justice  system. 

There  looms  on  the  horizon  a 
real  possibility  that  the  door  to 
federal  courts  will  be 
substantially  closed  to  the 
average  American  citizen  and 
that  federal  district  court  judges 
will  only  participate  in  trials 
involving  special  interests 
where  the  damages  exceed 
$100,000  or  cases  of  special 
federal  questions  such  as 
antitrust  violations.  There  can 
be  little  doubt  that  many  doors 
will  be  closed  if  compulsory 
arbitration  is  adopted  along  with 
the  expansion  of  the  powers  of  a 
magistrate  to  try  civil  cases  and 


with  the  abolition  of  diversity 
jurisdiction. 

On  a  third  level,  there  are  a 
number  of  technical  problems 
with  the  Act  which  I  won't  take 
time  to  enumerate,  but  I  will 
mention  a  few.  For  example,  the 
Act  provides  no  real  rules  of 
procedure  or  practice  for  the 
conduct  of  the  arbitration 
hearing.  The  use  of  the  Federal 
Rules  of  Civil  Procedure  is 
unclear.  Most  contracts  which 
contain  a  provision  calling  for 
arbitration  at  least  incorporate  a 
practice  system,  such  as  the 
rules  of  the  American 
Arbitration  Association,  but  this 
major  piece  of  federal 
legislation  contains  no  rules  of 
practice  or  procedure. 
Apparently,  each  district  court 
would  be  free  to  more  or  less 
fashion  its  own  rules  of 
procedure  as  it  sees  fit.  The 
original  bill  didn't  require  the 
use  of  rules  of  evidence.  It  has 
now  been  amended  so  that  the 
Federal  Rules  of  Evidence  are  at 
least  a  guide.  The  bill  is 
destructive  of  the  concept  of  the 
rule  of  law. 

In  addition,  there  is  no  mech- 
anism for  the  selection  of  an 
arbitrator  or  of  a  board  of 
arbitrators.  In  fact,  there's 
nothing  that  says  how  many 
arbitrators  would  be  selected, 
whether  one  or  a  panel  of  three 
or  whatever.  One  might  walk 
into  an  arbitration  proceeding 
and  find  his  case  being  handled 
by  a  man  he  trounced  in  court 
only  the  day  before,  or  by  a 
person  who  is  regularly 
engaged  in  litigation  against  the 
attorney  in  some  specialized 
field.  Certainly  the  way  the  bill  is 
drafted  the  potential  for 
conflicts  are  almost  unlimited. 
There  are  other  points,  but  as  I 
said,  I  will  not  go  into  them  in 
detail.  I  just  wanted  to  mention 
some  examples  of  technical 
problems  I  see  with  the  Act. 

In  my  judgement,  the 
proponents  of  the  arbitration 
legislation  are  using  the  same 
key  words  in  the  name  of  reform 
of  the  federal  courts  that  led  to 


such  disastrous  effects  in  the 
state  court  systems.  These 
words  are  "experimentation," 
"flexibility,"  "adaptability  to 
local  needs,"  "expediency,"  and 
the  like.  It  was  experimentation, 
flexibility,  adaptability  to  local 
needs,  and  expediency  which 
caused  many  state  court 
systems  to  be  an  unmanageable 
morass  of  local  rules,  local 
procedures,  and  practices. 
Again  let  me  point  out  that 
uniformity  is  the  polestar  of 
court  reform,  yet  the  so-called 
reforms  that  are  being  offered, 
especially  in  the  Arbitration  Bill, 
tend  to  move  the  federal  courts 
towards  a  system  of  let  every 
district  court  do  its  own  thing 
and  let  each  arbitrator  run  his 
own  show  any  way  he  desires. 
While  I  am  strongly  opposed 
to  compulsory  arbitration,  I  do 
not  share  similar  views  about 
consent  arbitration.  j]fj 


NOTICE 

The  telephone  number  of 
the  American-British  Law 
Division  of  the  Law  Library 
of  the  Library  of  Congress 
has  been  changed.  Federal 
judges  (or  their  staff)  who 
are  interested  in  using  the 
research  and  reference 
service  of  the  American- 
British  Law  Library  should 
call  the  Chief  of  that 
Division,  Marlene  McGuirl 
at  (202)  287-5081. 

The  services  available 
from  this  Division  of  the 
Library  of  Congress 
appeared  in  The  Third 
Branch,  February  1979,  p. 
7. 
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about  its  application  to  the  time 
limit  from  indictment  or  initial 
appearance  to  arraignment.  j|[j 


REPORTS  ON  CIRCUIT 

EXECUTIVES  AND  JUDICIAL 

COUNCIL  OPERATIONS 

PUBLISHED 

Following  a  two-year 
nationwide  survey,  the  Judicial 
Center  has  recently  published 
studies  of  the  work  of  the 
judicial  councils  and  the  circuit 
executives.  The  survey  involved 
extended  visits  to  each  circuit, 
conferences  with  many  judges 
and  supporting  personnel,  and 
examination  of  correspondence, 
reports,  minutes,  and  other 
documents  relevant  to  the 
jroject  mission. 

The  judicial  councils  are,  by 
statute,  the  regional  governing 
)odies  of  the  eleven  circuits, 
rhere  is  a  council  in  each  circuit 
composed  of  the  active  court  of 
appeals  judges  of  the  circuit, 
.egislation  providing  for  district 
:ourt  representation  on  the 
:ouncils  is  pending.  Most  of  the 
>revious  writing  on  judicial 
:ouncils  has  critized  them  for 
nactivity;  one  writer  called 
hem  the  "rusty  hinges  of 
ederal  judicial  administration." 
he  Judicial  Center  report, 
Operation  of  the  Federal 
'udicial  Councils,  finds  a  more 
mcouraging  picture.  It  analyzes 
he  councils'  exercise  of  their 
arious  statutory  responsibil- 
:ies  with  special  attention  to 
he  major  duties  of  supervising 
ocket  management  and 
andling  complaints  about  any 
Jdge's  behavior. 

The  councils  have  often  acted 
i  a  subtle  and  effective  fashion, 
le  report  concludes,  in  the 
elicate  matters  that  have  been 
'ought  to  them  involving 
lisbehavior  or  nonfeasance  by 
federal  judge.  The  researchers 
lade  a  vigorous  effort  to  find 
'oblems  that  had  been  "swept 
ider  the  rug,"  as  critics  of  the 
)uncils  apparently  believe  is 
)mmon.  They  found  none,  and 
>nclude  that  the  councils  have 
)ne  an  effective  job  of  acting 
pon  serious  complaints 
mcerning    the    work    of    the 


Appointments  Announced 

FOREIGN  INTELLIGENCE  SURVEILLANCE  COURTS 


Chief  Justice  Warren  Burger 
announced  May  18  the 
appointment  of  seven  United 
States  District  Court  Judges  as 
members  of  The  Foreign 
Intelligence  Surveillance  Court. 
Three  United  States  Circuit 
Judges  empowered  to  review 
denials  of  surveillance 
applications  were  designated  as 
members  of  The  Foreign 
Intelligence  Surveillance  Court 
of  Review.  The  two  courts  were 
created  by  the  Foreign 
Intelligence  Surveillance  Act  of 
1978  (PL.  95-511). 

United  States  District  Judges 
appointed    to    the    Foreign 
Intelligence  Surveillance  Court 
and  their  terms  are: 
Albert    V.    Bryan,    Jr.,    Eastern 

District   of  Virginia,   seven 

years. 
Frederick   B.   Lacey,   District  of 

New  Jersey,  six  years. 


judiciary.  However,  the  report 
suggests  two  kinds  of  steps  to 
improve  awareness  of  council 
powers:  discussion  of  council 
activity  at  circuit  judicial 
conferences,  and  creation  of 
regular  bodies  that  can  receive 
and  screen  complaints. 

The  report  suggests  that 
judicial  council  docket 
supervision  could  be  improved 
through  more  rigorous  and 
timely  use  of  available 
information.  Several  specific 
steps  are  suggested  to  use 
existing  statistical  reports  more 
effectively.  In  particular,  the 
circuit  executives  should  do 
more  thorough  staff  work  on 
available  information  provided 
by  the  Administrative  Office, 
pinpointing  problem  areas  and 
suggesting  council  actions  that 
could  lead  to  solutions. 

The  second  report,  The  Impact 
of  the  Circuit  Executive  Act, 
examines  the  work  and 
accomplishments  of  the  circuit 


Lawrence    Warren     Pierce, 

Southern    District    of   New 

York,  five  years. 
Frank  J.  McGarr,  Northern  Dis- 
trict of  Illinois,  four  years. 
George  L.  Hart,  Jr.,  District  of 

Columbia,  three  years. 
James    H.    Meredith,    Eastern 

District    of    Missouri,    two 

years. 
Thomas     Jamison     MacBride, 

Eastern  District  of  California 

one  year. 

United  States  Circuit  Judges 
appointed    to    the    Foreign 
Intelligence  Surveillance  Court 
of  Review  and  their  terms  are: 
A.  Leon  Higginbotham,  Jr.,  Third 

Circuit,  seven  years. 
James  E.  Barrett,  Tenth  Circuit, 

five  years. 
George     Edward     MacKinnon, 

District  of  Columbia  Circuit, 

three  years.  |][j 


executives  in  light  of  the 
purposes  and  hopes  embodied 
in  the  1 971  Act  that  established 
their  positions.  The  picture  is 
extremly  diverse.  Reflecting  the 
different  tasks,  assignments, 
and  resources  available  to  them, 
the  circuit  executives  developed 
their  positions  in  ways 
distinctive  to  the  needs  and 
circumstances  of  their 
particular  circuits. 

Some  have  made  major 
contributions  to  administrative 
policy  in  their  circuit,  and  have 
strengthened  the  operations  not 
only  of  the  courts  of  appeals  but 
also  the  other  courts  throughout 
their  circuits.  Others  have  made 
more  limited  contributions, 
stressing,  for  example,  assisting 
the  chief  judge  of  the  circuit. 
Also,  because  the  position  was 
not  precisely  defined,  some- 
times there  have  been 
significant  conflicts  with  other 
officials  with  overlapping  re- 
See  CIRCUIT  EXECUTIVES  p.  9 
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NEW  PER  DIEM 
DESIGNATIONS 

Effective  April  22,  70 
new  cities  have  been 
designated  high  rate  areas 
for  claims  of  actual  ex- 
penses while  traveling  on 
official  business.  In  addi- 
tion, 21  previously 
designated  high  rate  areas 
have  increased  maximum 
allowances,  and  some  have 
redefined  boundaries. 

This  listing  of  new  high 
rate  areas  and  increased 
maximum  allowances  was 
distributed  to  all  officers 
and  employees  of  the 
judiciary  by  the  Director  of 
the  Administrative  Office  of 
the  United  States  Courts  on 
April  19. 


NOTEWORTHY 

Twenty-two  bankruptcy 
clerks  in  the  Bankruptcy  Court  at 
Denver,  Colorado  have 
voluntarily  used  their  free  time 
to  learn  sign  language  for  the 
deaf.  This  special  training  —  a 
cooperative  venture  between 
the  Federal  Judicial  Center's 
Education  and  Training  Division 
and  the  U.S.  District  Court  — 
made  it  possible  for  this  Court  to 
hire  its  first  deaf  deputy  clerk. 

Deputy  Clerks  attended  a 
series  of  1 6  classes  in  sign  lan- 
guage given  at  the  Court  by  the 
Center  on  Deafness.  Attendance 
was  funded  by  the  Federal 
Judicial  Center. 


***** 


George  W.  Shirley,  chief  of 
the  Analysis  and  Reports 
Branch,  Statistical  Analysis  and 
Reports  Division,  at  the  A.O. 
died  in  March.  To  quote  A.O. 
Director  Foley:  "His  keen  mind 
and  concise  way  of  analyzing 
problems  proved  of  great  value 
to  all  of  us.  His  contribution  to 
the  Speedy  Trial  Reports  sent  to 
Congress  represent  a  high  mark 
for  this  agency." 

See  NOTEWORTHY  p.  9 


PERSONNEL  from  p.  10 
CONFIRMATIONS 

Robert  M.  Parker,  U.S.  District 

Judge,  E.D.  TX,  Apr.  24 
Barefoot  Sanders,  U.S.  District 

Judge,  N.D.  TX,  Apr.  24 
David  0.  Belew,  Jr.,  U.S.  District 

Judge,  N.D.  TX  Apr.  24 
Martin  F.  Loughlin,  U.S.  District 

Judge,  D.  NH,  Apr.  24 
Mary     Lou     Robinson,     U.S. 

District  Judge,  N.D.  TX,  Apr. 

24 
Paul   G.   Hatfield,   U.S.   District 

Judge,  D.  MT,  May  9 
George    E.    Cire,    U.S.    District 

Judge,  S.D.  TX,  May  10 

James    DeAnda,    U.S.    District 
Judge,  S.D.  TX,  May  10 

Norman  W.  Black,  U.S.  District 

Judge,  S.D.  TX,  May  10 
Gabriele  Anne  Kirk  McDonald, 

U.S.   District  Judge,  S.D.  TX, 

May  10 
Joyce  Hens  Green,  U.S.  District 

Judge,  DC,  May  10 
George  P.  Kazen,  U.S.  District 

Judge,  S.D.  TX,  May  10 
William      Ray     Overton,     U.S. 

District  Judge,  E.D.  AR,  May 

10 
Harold      Duane     Vietor,      U.S. 

District  Judge,  S.D.  IA,  May 

10 
Donald     James     Porter,     U.S. 

District  Judge,  D.  SD,  May  10 

APPOINTMENTS 

Robert  E.  Keeton,  U.S.  District 

Judge,  D.  MA,  Apr.  2 
John  J.  McNaught,  U.S.  District 

Judge,  D.  MA,  Apr.  2 
David   S.   Nelson,  U.S.   District 

Judge,  D.  MA,  Apr.  2 
Rya    W.    Zobel,     U.S.     District 

Judge,  D.  MA,  Apr.  2 
Phyllis  A.  Kravitch,  U.S.  Circuit 

Judge  (CA-5),  Apr.  10 
Abraham  D.  Sofaer,  U.S.  District 

Judge,  S.D.  NY,  Apr.  23 
Mary     Lou     Robinson,     U.S. 

District  Judge,  N.D.TX,  May1 
David  0.  Belew,  Jr.,  U.S.  District 

Judge,  N.D.  TX,  May  4 
Martin  F.  Loughlin,  U.S.  District 

Judge,  D.  NH,  May  4 


Barefoot  Sanders,  U.S.  Distric 
Judge,  N.D.TX,  May  4 

Robert  M.  Parker,  U.S.  Distric 

Judge,  E.D.  TX,  Apr.  26 
George    E.    Cire,    U.S.    Distric 

Judge,  S.D.  TX,  May  11 
Norman  W.  Black,  U.S.  Distric, 

Judge,  S.D.  TX,  May  11 
Gabriele  Anne  Kirk  McDonald 

U.S.  District  Judge,  S.D.  TX 

May  11 
Joyce  Hens  Green,  U.S.  Distric 

Judge,  D.C.,  May  11 
George  P.  Kazen,  U.S.  Districl 

Judge,  S.D.  TX,  May  11 
William     Ray     Overton,     U.S 

District  Judge,  E.D.  AR,  Ma 

11 
James    DeAnda,    U.S.    Distric 

Judge,  S.D.  TX,  May  11 
Harold      Duane     Vietor,      U.S 

District  Judge,  S.D.  IA,  Ma 

11 
Paul  G.  Hatfield,  U.S.  District,  D 

MT,  May  11 
Donald     James     Porter,     U.S 

District  Judge,  D.  SD,  May  1 

DEATH 

Frederick    Kaess,    U.S.    Distric 
Judge,  E.D.  Ml,  Mar.  30 


JUDICIAL  FELLOWS  from  p.  3 

Mr.  Ubell  is  currently  Chie 
Commissioner  of  the  Mlchigar 
Supreme  Court,  a  position  hi 
has  held  since  1977.  Afte 
graduating  from  the  Universit 
of  Michigan  Law  School  ii 
1969,  he  began  his  career  inthi 
Michigan  court  system  as  ; 
research  attorney  for  the  Cour 
of  Appeals.  He  later  becamt 
Assistant  Clerk  of  the  Court  o 
Appeals  and  Director  of  thi 
Prosecuting  Attorneys  Appellati 
Service.  The  Supreme  Court  o 
Michigan  has  granted  him  ; 
leave  of  absence  to  serve  as  ; 
Judicial  Fellow. 

Mr.  Ubell  is  also  Chairman  c 
the  Young  Lawyers  Section  c 
the  State  Bar  of  Michigan  and 
member  of  the  State  Bar  Boar 
of  Commissioners. 


;|RCUIT  EXECUTIVES  from  p.  7 

sponsibilities,      especially     the 
clerks  of  the  courts  of  appeals. 

Based  on  numerous  inter- 
/iews  with  circuit  judges  and 
others,  the  report  suggests  that 
circuit  executives  should  move 
ncreasingly  into  broader  and 
nore  substantial  matters  of 
administrative  policy.  Also,  they 
should  reduce  the  time  they 
devote  to  routine  matters, 
delegating  them  to  others  when 
jossible. 

Although  the  two  reports 
draw  upon  the  same  field  work, 
their  origins  are  different.  The 
circuit  executive  report  has 
jeen  prepared  to  help  in 
■neeting  assurance  given  in 
1971  that  the  judiciary  would 
eport  to  Congress  on  the 
)peration  of  the  Circuit 
Executive   Act,   after  sufficient 


time  had  passed  to  appraise  the 
results. 

After  work  was  begun,  the 
Judicial  Center  was  requested 
by  the  Judicial  Conference 
Subcommittee  on  Jurisdiction 
to  include  also  an  evaluation  of 
the  operation  of  the  judicial 
councils,  in  light  of  the 
guidelines  on  their  operation 
promulgated  by  the  Judicial 
Conference  of  the  United  States 
in  March  1974.  The  Subcom- 
mittee, which  had  drafted  the 
guidelines,  wished  to  determine 
the  need  for  modification  or 
amendment  of  the  guidelines. 
The  report  has  been  submitted 
also  to  the  Subcommittee  on 
Judicial  Improvements,  which 
now  has  responsibility  for 
judicial  council  matters. 

The  reports  are  available  from 
the  Center's  Information 
Services  Office. 


N-COURT  from  p.  3 

udges  in  determining  what 
areas  they  will  want  to  cover  to 
supplement  their  prior 
axperience.  Some  of  the  topics 
isted  will  be  covered  in  the 
:ederal  Judicial  Center's 
seminars  for  newly  appointed 
udges,  but  the  one-week 
seminars  cannot  address  all  the 
needs  of  every  judge.  Moreover, 
the  Committee's  view  is  that  it  is 
i/ery  essential  that  the  new 
ludges  have  the  benefit  of  early 
and  locally  based  orientation 
before  assuming  their  judicial 
functions. 

Although  the  checklist  is 
ntended  to  cover  the  full  range 
)f  subjects  a  judge  will  early 
ancounter,  some  obvious  things 
are  not  included,  such  as  local 
"ules,  the  case  assignment 
system  and  procedures  for 
eassignment.  The  Committee 
Jrges  all  new  judges,  working 
/vith  their  chief  judges,  to 
aecome  familiar  with  all  of  these 
topics  before  induction. 

The  judges  who  designed  the 
arogram  are  suggesting  that  all 


newly  appointed  judges  spend 
at  least  one  week,  before 
assuming  their  full  share  of 
their  judicial  responsibilities,  in 
close  association  with 
experienced  judges.  A  further 
suggestion  is  that  a  few  days  of 
this  period  should  be  spent 
sitting  with  or  observing  a  fellow 
judge  on  the  bench.  jirj 


A  Correction: 

THE     JUDICIAL     PANEL 

ON  MULTIDISTRICT 

LITIGATION 

Last  month  The  Third 
Branch,  in  an  article 
announcing  two  appoint- 
ments to  the  Multidistrict 
Litigation  Panel,  incorrectly 
stated  that  Judge  Murray  I. 
Gurfein  (CA-2),  the  new 
Chairman  of  the  Panel, 
succeeds  Judge  William  H. 
Becker  (W.D.  Mo.). 

Judge  Gurfein  succeeds 
Judge  John  Minor  Wisdom 
(CA-5). 


NOTEWORTHY  from  p.  8 

Recently  released  in  the  Ninth 
Circuit:  A  booklet  entitled 
Information  for  Lawyer 
Representatives  of  the  Judicial 
Conference  of  the  Ninth  Circuit. 
The  publication  contains  such 
information  as  the  standards 
established  for  selection  of  the 
lawyer  representatives,  the  role 
of  the  representatives  at  the 
Conference,  when  and  how  they 
meet  during  the  Conference, 
and  how  the  representatives' 
coordinating  committee  should 
function.jjfj 


Law  clerks  from  The  Supreme  Court  of  Canada  annually  make  a  visit  to  the  Federal  Judicial 
Center  as  a  part  of  their  Washington  Program.  This  year  the  group  viewed  a  video  tape  on  the 
Appellate  Information  Management  System  (AIMS)  and  heard  presentations  on  the  work  of 
the  Center  made  by  senior  staff  including  Gordon  Bermant  (pictured  above),  a  Senior 
Research  Psychologist  who  exchanged  views  with  the  clerks  on  the  role  of  research  in  the 
justice  system. 
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cxxccoyc 
calendar 

May  30-June  1  Judicial  Con- 
ference Advisory  Committee 
on  Civil  Rules;  Washington, 
DC 

May  31  COURTRAN  II  STARS 
and  INDEX  Overview; 
Washington,  DC 

Jun  4-6  Seminar  for  Jury 
Clerks;  Reno,  NV 

Jun  4-7  COURTRAN  II 
Coordinators  Advanced 
Course;  Washington,  DC 

Jun  4-8  Advanced  Seminar  for 
U.S.  Magistrates;  Atlanta,  GA 

Jun  5-8  Effective  Productivity 
for  Court  Personnel; 
Columbia,  SC 

Jun  11-15  Advanced  Seminar 
for  U.S.  Probation  Officers; 
Kansas  City,  MO 

Jun  14-15  Workshop  for  District 
Judges  (Third  Circuit);  Cherry 
Hill,  NJ 

Jun  18-21  COURTRAN  II  STARS 
and  INDEX  Review;  Washing- 
ton, DC 

Jun  18-22  Drug  Abuse 
Aftercare  Seminar;  St.  Louis, 
MO 

Jun  1 8-23  Seminar  for  Newly 
Appointed  District  Judges; 
Washington,  DC 

Jun  19  Judicial  Conference 
Subcommittee  on  Supportive 
Personnel;  Washington,  DC 

Jun  19-22  Effective  Productiv- 
ity for  Court  Personnel; 
Detroit,  Ml 


Jun  25-26  Judicial  Conference 
Standing  Committee  on  Rules 
of  Practice  and  Procedure; 
Washington,  DC 

Jun  25-26  Judicial  Conference 
Subcommittee  on  Judicial  Im- 
provements; San  Francisco, 
CA 

Jun  25-27  Seminar  for  Fiscal 
Clerks;  Salt  Lake  City,  UT 

Jun  25-29  Advanced  Seminar 
for  U.S.  Probation  Officers; 
Birmingham,  AL 

Jun  28-30  Fourth  Circuit  Ju- 
dicial Conference,  Hot 
Springs,  VA 
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of  the  United  States  Courts 

A.  Leo  Levin,  Director 
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NOMINATIONS 

Edward     C.     Reed,     Jr.,     U.J 

District  Judge,  D.  NV,  Apr.  2 
Albert    J.     Henderson,    U.J 

Circuit  Judge  (CA-5),  Apr.  2 
Robert    L.    Anderson,    III,    U.J 

Circuit  Judge  (CA-5),  Apr.  2 
Reynaldo  G.  Garza,  U.S.  Circu 

Judge  (CA-5),  Apr.  30 
Jon   0.   Newman,   U.S.   Circu 

Judge  (CA-2),  Apr.  30 
Carolyn  D.  Randall,  U.S.  Circu 

Judge  (CA-5),  Apr.  30 
Patricia   M.  Wald,  U.S.  Circu 

Judge  (CA-DC),  Apr.  30 
Marvin  E.  Aspen,  U.S.  Distrk 

Judge,  N.D.  IL,  Apr.  30 
Valdemar     A.     Cordova,     U.J 

District  Judge,  D.  AZ,  Apr.  3 
Amalya  L.  Kearse,  U.S.  Circu 

Judge  (CA-2),  May  3 
Mary    Schroeder,    U.S.    Circu 

Judge  (CA-9),  May  3 
Henry    A.    Politz,    U.S.    Circu 

Judge  (CA-5),  May  3 
Francis  D.  Murnaghan,  Jr.,  U.J 

Circuit  Judge  (CA-4),  May  8 

James   P.   Jones,   U.S.   Distrii 

Judge,  WD.  VA,  May  16 
Avern  Cohn,  U.S.  District  Judg 

ED.  Ml,  May  17 
Stewart     A.      Newblatt,     U.i 

District  Judge,  E.D.  Ml,  Ma 

17 
Anna  Diggs-Taylor,  U.S.  Distri. 

Judge,  E.D.  Ml,  May  17 

See  PERSONNEL  p. 


THE  THIRD  BRANCH 

VOL.  11,  No.  5  MAY,  1979 

ISSN  0040—6120 


FIRST  CL/1SS  MA\l 


THE  FEDERAL  JUDICIAL  CENTER 

DOLLEY  MADISON  HOUSE 

1520  H  STREET,  N.W. 
WASHINGTON,  DC.  20005 


OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
UNITED  STATES  COURTS 


Librarian,  College  of  Law 
University  of  Illinois 
Champaign,  IL   61820 


X/L.S.  lib./6-78 


'U.S.  GOVERNMENT  PRINTING  OFFICE:  1979—280—911(5) 


BQfir 


M  lhelhird  Branch  mi 


Dolley  Madison  House,  1520  H  Street,  N.W.,  Washington,  D.C.  20005 


Bulletin  of  the  Federal  Courts 


JUI 


VOL.  11,  No.  6 


Published  by  the  Administrative  Office  of  the  U.S.  Courts  and  the  Federal  Judicial  Center 


JUNE,  1979 


SENATE  APPROVES 
SPEEDY  TRIAL 
AMENDMENTS 

The  Senate  has  approved 
imendments  to  the  Speedy  Trial 
tat  that  would  postpone  the 
jffective  date  of  the  dismissal 
;anction  to  July  1 ,  1 981 . 

The  Senate  bill,  passed  on 
lune  19,  was  proposed  by 
Senators  Biden,  Bayh  and 
Kennedy  as  an  alternative  to 
tills  submitted  by  the  Judicial 
Conference  of  the  United  States 
ind  the  Department  of  Justice, 
'he  House  of  Representatives  is 
lot  expected  to  complete  con- 
;ideration  of  the  bill  before  the 
;anctions  take  effect  on  July  1 . 

In  addition  to  postponing  the 
sffective  date  of  the  sanctions, 
he  Senate  bill  would: 

•  Merge  the  10-day  period  to 
irraignment  and  the  60-day 
leriod  to  trial  into  a  single  70- 
lay  time  limit  from  indictment  to 
rial. 

•  Provide  that  trial  may  not 
:ommence .without  the  consent 
»f  the  defendant,  sooner  than 
10  days  from  the  date  of  the 
lefendant's  first  appearance 
hrough  counsel. 

•  Expand  the  exclusion  for 
'other  proceedings  concerning 
he  defendant,"  partly  by 
specifying  that  it  covers  the 
>eriod  from  the  filing  date  of  a 
>retrial  motion  through  the 
conclusion  of  hearings  on  it. 

See  SPEEDY  TRIAL  p.  2 


CONGRESSMAN  ROBERT  W.  KASTENMEIER 
AND  THE  FEDERAL  JUDICIARY 


The  following  is  another  in  a 
series  of  interviews  with 
individuals  whose  official 
activities  directly  affect  the  work 
of  the  federal  courts. 

Congressman  Kastenmeier 
has  represented  his  native  State 
of  Wisconsin  in  Congress  since 
1958. 

The  Congressman  is  a 
member  of  the  House  Judiciary 
Committee  and  is  Chairman  of 
the  Subcommittee  on  Courts, 
Civil  Liberties,  and  the 
Administration  of  Justice.  He 
has  played  a  prominent  role  in 
promoting  human  rights 
causes;  he  has  been  a  strong 
advocate  of  "open  government" 
(and  was  one  of  the  first  to  open 
his  Subcommittee  meetings  to 
the  public);  and  he  has  a  keen 
and  continuing  interest  in  the 
federal  courts. 

***** 

As  Chairman  of  the  House 
Judiciary  Committee's 
Subcommittee  on  Courts, 
Civil  Liberties  and  the 
Administration  of  Justice, 
with  oversight  and  legislative 
authority  over  the  federal 
judiciary,  you  play  a  special 
role  in  the  relationship  of  the 
legislative  branch  to  the 
federal  courts.  From  that 
perspective,  do  you  have  a 
special  methodology  to  guide 
the  work  of  your  Subcommit- 
tee in  approaching  issues 
relating  to  court  reform  and 
access  to  justice? 


ROBERT  W.  KASTENMEIER 

I  guess  it  could  be  said  that  I 
have  a  special  methodology. 
Basically  my  Subcommittee 
deals  with  global  issues.  In 
addition  to  courts,  we  have 
jurisdiction  over  prisons,  legal 
services,  privacy,  and  intel- 
lectual property.  Several  years 
back  we  took  up  the  overall 
issue  of  corrections.  In  a 
somewhat  similar  way  two 
years  ago  we  seriously 
considered  the  role  of  and  the 
strains  on  the  federal  judicial 
branch  of  government.  While  it 
would  be  unfair  to  imply  that 
past  Congresses  and  Judiciary 
Committees  of  the  Senate  and 
the  House  have  not  dealt  with 
federal  courts  in  a  comprehen- 
sive way,  for  the  first  time  in  a 
long  while  a  Subcommittee 
inquired  into  the  broad  issue  of 
the  state  of  the  judiciary  and 

See  KASTENMEIER  p.  4 
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WIRETAP  REPORT 
RELEASED 

The  eleventh  annual  report  on 
applications  for  orders  authoriz- 
ing or  approving  the  intercep- 
tion of  wire  or  oral  communica- 
tions has  been  submitted  to 
Congress  by  the  Director  of  the 
Administrative  Office  of  the  U. 
S.  Courts.  This  report  covers  the 
period  January  1  to  December 
31,  1978. 

As  required  by  Title  III  of  the 
Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  the 
Administrative  Office  in  April  of 


SPEEDY  TRIAL  from  p.  1 

•  Make  clear  that  an  "ends  of 
justice"  continuance  may  be 
granted  to  give  a  defendant 
reasonable  time  to  obtain 
counsel,  or  to  preserve  contin- 
uity of  counsel,  or  to  ensure 
adequate  preparation  time. 

•  Continue  the  activities  of  the 
district  planning  groups,  and 
require  submission  of  a  third 
round  of  speedy  trial  plans  by 
June  30,  1980. 

•  Change  the  "judicial 
emergency"  provision  to  give 
the  circuit  councils  final 
approval  authority  and  to  permit 
the  chief  judge  of  a  district  court 
to  order  brief  suspension  of  the 
time  limits  while  the  circuit 
council  is  considering  the 
application. 

Both  the  Judicial  Conference 
and  the  Justice  Department 
have  proposed  legislation  that 
would  expand  the  statutory  time 
limits.  Although  the  Senate  bill 
does  not  expand  the  time  limits, 
liberalization  of  the  exclusion 
for  "other  proceedings"  and 
clarification  of  the  "ends  of 
justice"  continuance  are  efforts 
to  respond  to  concerns  that  the 
statutory  time  limits  may  be  too 
restrictive.  jlK 


each  year  must  report  to 
Congress  the  numbers  of 
applications,  orders  and  exten- 
sions granted  or  denied.  The 
report  summarizes  the  data 
required  to  be  filed  with  the 
Administrative  Office  by  federal 
and  state  judges  and  prosecut- 
ing officials. 

Section  2518  of  Title  18 
U.S.C.  requires  each  state  and 
federal  judge  to  file  a  written 
report  with  the  Director  of  the 
Administrative  Office  on  each 
application  made  to  him  for  an 
order  authorizing  the  intercep- 
tion of  a  wire  or  oral  communi- 
cation. 

These  reports  contain  de- 
tailed information  including  the 
nature  of  the  offense  specified 
in  the  application,  the  duration 
of  the  authorized  interception 
and  the  name  of  the  applicant. 
Prosecuting  officials  who  have 
applied  for  intercept  orders  are 
required  to  report  annually  on 
the  results  of  the  intercepts  in 
terms  of  costs,  and  the  numbers 
of  trials,  convictions  and 
motions  to  suppress  evidence 
obtained  through  the  use  of  the 
intercepts.  None  of  the 
information  submitted  by  either 
judges  or  prosecuting  officials 
reveals  the  names,  addresses  or 
telephone  numbers  of  the 
persons  under  investigation. 

Virtually  all  applications  for 
wiretap  orders  were  granted. 
During  calendaryear  1978,  572 
applications  were  received  and 
570  were  granted.  Fourteen 
percent  of  these  orders  were 
issued  by  federal  judges.  For  the 
second  consecutive  year  there 
was  a  9%  decrease  in  the  overall 
number  of  wiretap  orders 
authorized  and  approved.  While 
federal  orders  increased  from 
77  in  1 977  to  81  in  1 978,  state 
authorizations  decreased  from 
549  in  1977  to  489  in  1978. 

The  report  summarizes  the 
number  of  intercept  orders 
authorized  by  each  reporting 
jurisdiction,  the  number  of 
intercept  orders  which  were 
reported  as  amended,  the 
number  of  extensions  granted, 


and  the  average  length  of  the 
original  authorization  and 
extensions.  It  also  reflects  the 
total  number  of  days  during 
which  intercepts  were  reported 
in  actual  use  and  the  type  of 
location  where  the  interception 
of  communications  occurred. 
The  report  showed  that: 

•  Authorized  length  of  time  for 
the  570  applications  granted 
varied  from  one  day  to  1  50  days. 
The  average  length  of  the 
original  authorizations  was  24 
days  compared  to  25  days  in 
1977. 

•  A  wide  range  of  offenses 
were  specified  in  the  applica- 
tions and  many  specified  more 
than  one  crime.  In  42%  of  the 
state  andfederal  authorizations, 
gambling  was  the  most  common 
offense  under  investigation; 
drug  offenses  and  racketeering 
were  the  next  most  common. 

•  Locations  of  interceptions 
included  249  single  family 
dwellings,  1 1 2  apartments,  and 
125  business  locations.  In  23 
authorizations  the  place  of 
interception  was  another  type  of, 
location  such  as  a  public  pay 
telephone,  an  automobile,  or  a 
social  club. 

•  The  average  number  of 
interceptions  for  a  single 
authorization  varied  in  frequency 
from  less  than  one  per  day  to 
221  per  day.  The  average 
number  of  persons  whose 
conversations  were  intercepted 
was  68  per  installed  intercep- 
tion. The  average  number  of 
communications  overheard  was 
738  per  order,  while  the  average 
number  of  communications 
intercepted  which  produced 
incriminating  evidence  was  205 
per  order.  Of  the  installed 
interceptions  reported,  510 
were  telephone  wiretaps  and27 
were  microphone  eavesdrops. 
Twenty-one  reports  specified 
that  more  than  one  type  of 
surveillance  was  used. 

•  The  average  cost  for  the 
orders  for  which  a  cost  figure 
was  reported  was  $11,275,  an 

See  WIRETAP  p.  8 


CHIEF  JUSTICE 

ADDRESSES  FIFTH  CIRCUIT 

ON  CORRECTIONS 

In  an  address  to  the  Fifth 
Circuit  Judicial  Conference  last 
rtonth  The  Chief  Justice  recom- 
nended  the  creation  of  a 
Jational  Corrections  Academy 
ind  a  concentrated  program  to 
each  every  prisoner  to  read  and 
vrite  and  to  give  him  a 
narketable  skill.  The  Chief 
lustice  said: 

"Some  years  ago  I  made  a 
iroposal  that  I  would  like  to 
enew  today.  The  federal 
lovernment  should  create  a 
lational  Corrections  Academy 
atterned  along  the  lines  of  the 
.B.I.  Academy.  The  F  B.I.  has 
one  an  extraordinary  service  to 
his  country  for  more  than  40 
ears  in  providing  training  for 
>cal  and  state  law  enforcement 
fficers,  which  has  vastly 
Tiproved  law  enforcement 
ractices  throughout  the 
ountry.  This  was  especially 
nportant  in  an  era  when 
jdicial  decisions  were  raising 
ie  constitutional  standards 
lat  law  enforcement  officers 
fere  required  to  meet.  The 
lational  Corrections  Academy 
hould  devote  itself  to  training 
ecurity  officers,  prison 
ounselors,  and  probation 
fficers  of  the  states.  Some  of 
ie  states  have  excellent 
rograms.  But  what  little  we 
now  about  corrections  should 
e  pooled  and  shared  in  a 
sntral,  national  facility.  Such 
n  institution  could  develop 
niform,  minimum  standards  to 
uide  those  states  that  desire 
elp. 

"In  many  of  the  institutions  in 
us  country  today,  a  majority  of 
le  inmates  cannot  read  or 
'rite;  they  are  functional 
literates.  If  they  remain  that 
'ay,  the  prospects  of  their 
sturning  to  prison  are  greatly 
icreased.  During  the  period  of 
icarceration  a  concentrated 
rogram  must  be  available  on 
vo  levels:  First,  to  see  to  it  that 
/ery  prisoner  learns  to  read 
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and  write;  and,  second,  to  see 
that  each  prisoner  is  trained  in  a 
marketable  skill.  This  should 
begin  at  once  with  experiments 
in  a  limited  number  of 
institutions  in  several  states. 

"We  need  do  no  more  than, 
look  at  our  recidivist  rate  and 
speculate  on  what  kind  of 
business  could  survive  under 
the  private  enterprise  system  if 
it  turned  out  products  with  as 
high  a  'recall'  rate  as  we 
experience  in  American  prisons. 

"To  put  a  man  behind  bars  to 
protect  society  without  trying  to 
change  him  is  to  win  a  battle  and 


lose  a  war." 

Urging  that,  the  Attorney 
General  begin  these  programs, 
he  said: 

"We  have  at  the  moment  in 
this  country  as  the  Attorney 
General  of  the  United  States  a 
man  who  has  shared  with  all  of 
us  the  experience  of  the  judicial 
branch.  He  has  brought  new 
insights,  and  new  vision  into  the 
office  of  Attorney  General,  and 
he  has  concerned  himself  with 
the  problems  I  have  been 
discussing.  Before  he  leaves 
that  office,  I  hope  he  will  take 
the  first  steps  to  develop  a 
program  of  this  kind."  j]fjj 
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access  to  justice.  During  these 
oversight  hearings  we 
attempted  to  examine  the  broad 
range  of  issues  by  receiving 
testimony  from  leading  jurists 
and  scholars  in  the  legal  field. 
This  gave  us  a  philosophical 
underpinning  as  to  the  basic 
questions  relating  to  such 
things  as  access  to  the  courts 
and  the  costs  and  delays  of 
litigation.  Italsogave  usa  look  at 
the  status  of  the  judiciary  afresh 
— that  is  to  say  from  a  perspec- 
tive of  1977.  Of  course  in  the 
past  many,  many  of  the 
questions  had  been  well  noted, 
and  solutions  offered  to  remedy 
problems  related  to  the 
appellate  structure,  the  number 
of  judgeships,  and  other  things 
that  have  long  been  with  us.  We 
received  testimony  from 
individuals  who  played 
important  roles  in  the  Hruska 
Commission,  the  Pound 
Conference,  and  the  Justice 
Department  Report  on  the 
Needs  of  the  Federal  Courts. 
Nonetheless,  to  try  to  approach 
the  pertinent  questions  we 
needed  some  sort  of  overview  in 
terms  of  the  general  questions 
affecting  the  courts,  in  which 
particular  statutory  and 
sometimes  other  solutions 
would  be  proposed  to  play  a 
major  role  in  alleviating  these 
problems  and  to  explain  why  we 
approached  them  in  that 
fashion.  I  would  think  in  a  sense 
that  through  the  "state  of  the 
judiciary"  and  "access  to 
justice"  hearings  we  tried  to 
expose  the  Committee  to  all 
major  or  relevant  questions 
affecting  the  judiciary.  Frankly, 
access  to  justice  is  a  somewhat 
more  difficult  question.  We 
added  this  to  our  inquiry 
because  court  related  problems 
are  really  people  problems,  not 
merely  judge  or  lawyer 
problems.  Some  aspects  of  the 
access  to  justice  issue — such  as 
questions  relating  to  standing 
and    class    actions — are    very 


controversial.  This  leads  to  a 
critical  interpretation  of  certain 
supreme  Court  decisions.  So, 
while  we  recognize  these 
questions,  certain  of  them  are 
not  so  easily  resolved;  indeed, 
questions  relating  ultimately  to 
the  Supreme  Court  are  perhaps 
the  most  difficult  to  solve. 

Nonetheless,  with  that  as  a 
starting  point  we  were  able 
during  our  general  hearings  to 
delve  into  specific  statutory 
proposals  for  change  in  the 
existing  system.  To  a  very  large 
degree,  these  proposals  have 
not  yet  been  enacted,  but  today 
— in  1 979 — they  have  reached  a 
point  of  high  visibility,  in  terms 
of  general  recognition  of  both 
the  issues  and  the  solutions 
proposed.  The  range  of  issues 
simply  goes  from,  at  the  very 
bottom,  access  to  justice  for 
resolution  of  minor  disputes, 
right  through  the  entire  court 
structure  to  changing  the 
mandatory  jurisdiction  of  the 
Supreme  Court.  Some  of  the 
matters  are  being  treated  by  my 
Subcommittee  and  some  are 
treated  by  other  congressional 
components.  Examples  of  these 
issues  are  diversity  of  citizen- 
ship jurisdiction,  magistrates 
reform,  arbitration,  habeas 
corpus,  and  appellate  court  im- 
provements, which  are  all  in  my 
Subcommittee;  bankruptcy 
reform,  which  is  not;  and 
creation  of  new  federal 
judgeships,  both  district  and 
circuit,  which  is  not  in  my 
Subcommittee  although  we  are 
interested  in  it.  Many  others, 
what  I  would  call  conserva- 
tional,  possibly  housekeeping 
changes  are  proposed  modifica- 
tions in  district  and  division 
dividing  lines,  in  places  of 
holding  court  and  in  judicial 
machinery  affecting  judges, 
juries,  witnesses,  marshals,  and 
probation  officers;  indeed  all  the 
areas  that  go  into  administering 
the  federal  judicial  system  are  of 
great  interest  to  me.  Many  times 


relatively  unimportant  legisla- 
tive measures,  taken  collec 
tively,  can  keep  the  existinc 
system  in  tune.  These  have  ir 
part  been  treated  or  are  in  the 
process  of  being  treated. 

During  the  next  several  years, 
we  will  be  in  the  process,  as  I 
see  it,  of  assessing  also  the 
impact  of  the  great  number  ol 
new  judges  and  to  what  extern 
this  has  a  ripple  effect  upward  ir 
the  system  as  far  as  the 
Supreme  Court  is  concerned 
These,  as  well  as  other  more 
subtle  questions,  such  as 
judicial  tenure  and  many  others 
are  in  the  process  of  being  deah 
with  by  my  Subcommittee  anc 
by  our  Senate  counterparts, 
have  very  high  hopes  for  at  leasi 
the  expeditious  resolution  oi 
most  of  these  questions  as  wel 
as  others  that  will  surface  in  the 
general  context  of  what  I  woulc 
call  the  "state  of  the  judiciary' 
and  "access  to  justice." 

You  mentioned  prisons  and 
corrections  and  in  the  Chiel 
Justice's  recent  comments  to 
the  Fifth  Circuit  he  suggested 
that  there  should  be  an 
academy  for  training  of  the 
people  in  the  corrections 
system,  very  similar  to  the  FBi 
Academy.  Would  you  care  tc 
comment  on  that? 

I  would  think  that  is  a  usefu 
idea.  We  do  have  a  sort  o 
submerged  National  Institute  o 
Corrections.  I  say  "submerged' 
in  the  sense  that  its  independ 
ence  and  its  comprehensive 
ability  to  deal  with  the  systerr 
and  to  be  innovative  is  some 
what  restricted.  I  noticed  The 
Chief  Justice's  statement  anc 
some  other  comments  he 
recently  made  with  respect  tc 
teaching  inmates  reading  anc 
writing  skills.  The  Chief  Justice 
has  always  had  an  abidinc 
interest  in  corrections  anc 
usually  his  suggestions  have 
very  great  merit.  We  need  tc 
work  together  to  the  extent  we 


can.  The  use  of  the  Executive 
Branch  instrumentalities  such 
as  the  Law  Enforcement  Assis- 
tance  Administration  is 
somewhat  overworked.  We 
have  need  in  the  next  several 
years,  I  think,  to  reorder  how  the 
national  government,  probably 
under  the  aegis  of  the  Attorney 
General,  is  able  to  respond  to  a 
number  of  problems  in  the  area 
of  the  judicial  and  the  criminal 
justice  systems. 

That  we  have  major  problems 
in  the  area  of  the  judicial  and  the 
criminal  justice  systems  is 
unquestioned.  In  addition  to  law 
enforcement  problems,  we  have 
problems  of  how  to  aid  the  state 
courts.  We  have  problems  of 
how  to  aid  corrections, 
notwithstanding  the  fact  that 
they  be  state  and  local  prisons 
and  jails.  We  think  there  is  a 
federal  role,  although  we  think  it 
ought  to  be  in  conjunction  with 
state  and  local  entities  who  are 
in  the  field  whether  we  are 
talking  about  courts  or 
corrections.  To  this  extent  I 
would  think  that  some  sort  of 
National  Institute  of  Justice 
which  either  replaces  or  in  time 
supercedes  the  Law  Enforce- 
ment Assistance  Administra- 
tion with  changes  of  emphasis 
would  be  very  useful  in  giving 
voice  to  some  of  the  suggestions 
made  by  Chief  Justice  Burger 
and  many  other  similar 
concerns  that  we  must  confront 
in  an  effort  to  aid  courts  or 
corrections  personnel  in  other 
areas. 

You  were  a  member  of  the 
Judiciary  Committee  when  the 
act  creating  the  Federal 
Judicial  Center  was  enacted  in 
1967.  Do  you  feel  the  Center 
has  met  its  mandate  from 
Congress?  Also,  do  you  have 
some  suggestions  for  special 
projects  that  should  be 
undertaken  by  Center  staff? 

I  think  the  Federal  Judicial 
Center,  to  the  extent  that  I  am 
familiar  with  its  activities,  has 
certainly  lived  up  to  its  mandate. 
Although  I  was  not  a  member  of 


the  Subcommittee  that  actually 
created  it,  I  think  it  was  an 
essential  outgrowth  and  an 
early  recognition  of  the  fact  that 
we  needed  an  entity  devoted  to 
judicial  administration  in  the 
country.  In  this  regard,  it  has 
provided  very  great  assistance. 
Its  in-depth  research  on  court- 
related  problems  is  of  very  high 
quality.  It  even  sometimes 
functions  by  having  its 
prominent  people  participate  in 
the  work  of  other  commissions 
and  matters  not  directly  related 
to  the  judiciary.  So  I  think  it 
really  has  done  a  great  deal.  I 
suspect  if  there  is  a  problem  it  is 
whether  or  not  it  has  high 
enough  visibility  and  whether 
the  Center  is  asked  to 
participate  and  contribute  as 
much  and  as  often  as  it  should; 
at  least  I  am  speaking  for 
Congress.  I  think  it  is  somewhat 
neglected  by  Congress  and  it 
could  be  a  very  useful  arm 
which  the  Congress  could  use, 
especially  when  considering 
improvements  in  the  admin- 
istration of  justice.  We — the 
Senate  and  House  Judiciary 
Committees — probably  do  not 
rely  as  much  on  the  Center  as 
we  should. 

I  must  say  I  have  nothing  but 
encouraging  and  good  reports  in 
terms  of  it  serving  the  mandate 
it  was  created  to  serve.  It 
possibly  could  even  be  expand- 
ed, but  I  am  afraid  that  I  really 
have  not  given  it  enough 
thought  to  precisely  give  an 
informed  view  about  that. 

A  look  at  the  history  of  the 
federal  court  system  shows 
that  the  answer  to  court 
congestion  has  been  to 
increase  the  number  of 
judgeships.  Do  you  have  some 
personal  ideas  about  alterna- 
tive solutions  to  meeting 
increasingly  heavy  caseloads? 
In  other  words,  the  total 
answer  to  meeting  heavy 
caseloads  is  not  additional 
judgeships. 

I  agree.  As  a  matter  of  fact,  a 
lasting   impression   left  on  me 


and  perhaps  other  members  of 
my  Subcommittee  from  our 
hearings  was  that  we  cannot 
continue  to  increase  the 
number  of  judges  in  the  federal 
judiciary  and  maintain  high 
quality.  Really,  I  think  high 
quality  has  been  maintained  in 
the  past  and  we  still  hope  to 
maintain  this  high  standard 
with  the  recent  very  large 
increase  of  152  judges  to  the 
system.  However,  we  cannot  in 
the  future  hope  to  inexorably 
add  large  numbers  of  judges  and 
hope  to  keep  the  system  in  good 
order.  Similarly,  the  creation  of 
large  numbers  of  judgeships 
breeds  new  problems,  especial- 
ly at  the  appellate  levels  of  the 
system.  More  cases  ultimately 
enter  and  flow  through  the 
judicial  system,  impacting  more 
heavily  upon  theSupreme Court 
which  remains  the  same. 
Moreover,  the  expansion  of  the 
number  of  judges  is  only  a  short 
term  solution  to  the  difficult 
problems  needing  attention. 

Rather,  we  should  seek  other 
devices  to  be  sure  that  this 
particular  number  of  judges 
ought  to  be  able  to  handle 
matters.  There  are  a  number  of 
things  that  have  taken  place 
which  I  think  will  already  aid  in 
that  regard.  What  we  have  done 
in  the  past  and  presently 
propose  to  do  with  respect  to 
magistrates  will  clearly  aid. 
Giving  courts  the  flexibility  of 
using  magistrates  in  a  broader 
range  of  cases  in  court 
situations,  I  think,  will  be 
beneficial  in  terms  of  disposing 
of  matters  before  the  federal 
district  courts.  It  is  felt  that  the 
upgrading  of  the  bankruptcy 
judges  in  the  most  recent 
Bankruptcy  Reform  Act  should 
be  of  some  assistance  as  well. 
Every  part  of  that  bill  may  not  be 
agreed  on  by  one  and  all;  f  know 
there  was  some  controversy 
about  the  status  of  the 
bankruptcy  judge.  Nonetheless, 
clearly  it  was  designed  to  rely 
more     on     the     autonomous 
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bankruptcy  judge  and  less  on 
subsequent  action  by  the 
federal  district  courts  further  up 
the  judicial  ladder. 

One  of  the  things  we  are 
particularly  interested  in  is 
rationalizing  the  federal/state 
justice  systems  through  change 
in  the  present  diversity  jurisdic- 
tion of  federal  courts.  That  is  to 
say,  essentially,  state  cases 
ought  to  remain  in  state  systems 
for  resolution  and  that  federal 
question  cases  ought  to  have 
access  to  the  federal  courts, 
with  more  or  less  rare 
exceptions,  at  least  compared  to 
the  very  great  number  of 
essentially  state  questions  and 
state  actions  that  presently  find 
their  way  into  the  federal  courts 
based  on  the  fortuitous  circum- 
stance of  diversity  of  citizenship. 
This  would  be  a  very  great  relief 
to  the  federal  system  and  in 
terms  of  our  federalism  would 
also  be  a  far  more  rational  way 
to  proceed.  There  also  are 
grounds  to  believe  that  in  the 
long  run,  the  state  courts  could 
benefit  from  this  more 
principled  role  in  the  total 
justice  system.  While  the 
abolition  of  diversity  jurisdiction 
is  resisted  among  many 
practitioners  who  prefer  the  old 
way  of  doing  things,  nonethe- 
less, I  think  that  it  would  be  very 
beneficial.  In  a  related  area, 
improving  mechanisms  for  the 
resolution  of  minor  disputes 
would  only  marginally  help  the 
federal  judicial  system  in  terms 
of  caseload;  however,  I  think  it 
would  significantly  help  the 
state  systems  by  providing  for 
alternative  forums  for  the 
resolution  of  questions  that 
would  otherwise  be  litigated  in 
state  systems.  I  do  think  there 
would  be  a  ripple  effect.  While 
we  would  divert  more  diversity 
cases  back  into  the  state 
system,  at  the  same  time  we 
would  help  both  the  federal  and 
state  systems  by  providing 
alternative  forums  for 
resolution  of  conflicts.   I  think 


that  providing  substitute 
devices  for  resolving  conflicts  is 
an  essential  ingredient  for 
reordering  the  jurisdictions  of 
the  two  court  systems  in  this 
country.  Hopefully,  caseloads 
would  become  more  manage- 
able and  delays  and  costs  of 
litigation  would  be  lessened, 
and  a  higher  quality  justice 
would  result. 

We  are,  of  course,  obviously 
looking  at  other  things  in  the 
process,  such  as  arbitration. 
There  are  many  other  devices  as 
well  which  we  have  in 
legislative  form  in  terms  of 
proposals,  which  also  hopefully 
will  reduce  caseloads  and 
ultimately  reduce  litigation  and 
trials. 

There  are  other  things  taking 
place.  I  suppose  when  you 
discuss  this,  one  has  to  talk 
about  the  Congress  in  terms  of 
the  volume  of  legislation  which 
tends  to  give  new  rights  or  give 
new  opportunities  for  persons  to 
vindicate  rights  and,  therefore, 
candidly  does  become  burden- 
some in  terms  of  the  federal 
judiciary.  Yet,  of  course,  no  one 
says  that  those  cases  should  not 
be  there;  indeed  they  should  be. 
But,  I  think  the  Congress  should 
understand  what  the  judicial 
impact  is  of  new  legislation.  We 
at  least  ought  to  be  aware  of  it  at 
the  time  that  we  are  passing 
new  legislation  that  may  result 
additional  burdens  for  the 
courts.  Perhaps  we  can  more 
carefully  impose  those  burdens. 
We  have  the  Speedy  Trial  Act 
which  places  a  certain  burden 
on  the  federal  judicial  system 
and  a  similar  load  on  the  United 
States  Attorneys  as  far  as  prose- 
cutions go.  Similarly,  federal 
rulemaking,  whether  this  is 
done  by  the  Justice  Department 
or  others,  can  have  an  important 
others,  can  have  an  important 
impact  on  state  and  federal 
courts.  Criminal  prosecutions  in 
which  there  is  companion 
jurisdiction  can  be  diverted  to 
the  state  systems.  We  would 
thereby  permit  the  state 
systems    to    prosecute    indivi- 


duals for  bank  robbery,  for  auto 
theft,  and  so  forth,  thus  shifting 
the  burden  from  the  federal 
system  somewhat  in  terms  of 
federal  criminal  prosecution. 
There  are  other  ways  of 
impacting  on  caseloads  in  the 
federal  system  and  we  should 
be  aware  of  them.  When  and  if 
the  revision  of  the  federal 
criminal  code  is  enacted,  it,  too, 
will  have  a  very  powerful  impact 
on  the  federal  judicial  system 
and  probably  some  spillover  that 
will  impact  on  the  states  as  well. 
It  would  be  hard  to  predict  the 
effect.  I  know  there  has  been, 
apprehension  expressed  by  the 
most  highly  placed  members  of 
the  federal  judiciary  as  to  what 
this  impact  might  be.  I  would 
hope  it  would  not  be  a 
burdensome  one.  The  law  itself 
should  be  a  simplification  and 
again  a  much  more  rational  and 
consistent  law,  a  much  more 
comprehensible  integrated  law 
in  Title  1 8  than  is  presently  con- 
stituted. It  should  eventually  be 
of  help;  at  least  that's  what  the 
hope  would  be.  So  all  of  these 
things  will  impact,  it  seems  to 
me,  on  the  burdens  and  case- 
loads of  the  federal  judiciary  and 
indeed  on  the  entire  national 
judicial  system  as  far  as  that  is 
concerned. 

This  is  a  rather  long  response 
to  a  short  question.  Clearly 
expansion  of  judgeships  is  not  a 
miracle  cure  to  the  complex 
pressures  and  burdens  placed 
on  the  federal  judiciary  in  a 
rapidly  changing  society. 

You  have  a  reputation  as 
someone  interested  in  ethics 
and  accountability  in  govern- 
ment. What  are  your  thoughts 
about  legislation  relating  to 
judicial  tenure  or  discipline? 

Well,  I  have  not  in  the  past 
delved  deeply  into  that  question 
but  I  do  recognize  that  it  is  one 
that  must  be  confronted  by  the 
House  Judiciary  Committee. 
The  Senate  has  looked  at  the 
subject  and  it  is  a  current  issue. 
Indeed,  I  am  not  sure  that  it  ever 
has  been  any  more  current,  any 


nore  compelling  an  issue  than  it 
)resently  is.  We  clearly  need  to 
each  some  method,  presum- 
jbly  through  a  judicial  tenure 
statute,  to  resolve  existing 
>roblems.  It  remains  to  be  seen 
whether  there  are  satisfactory 
ilternatives  to  statutory  reform, 
know  the  Senate  devoted  a 
jreat  deal  of  time  to  judicial 
enure  legislation  and  I 
:ommend  the  Senate  Judiciary 
Committee  for  the  time  it  has 
jxpended  in  this  endeavor.  The 
-louse  has  not,  I  concede.  On 
he  other  hand,  the  House  did  go 
hrough  a  very  elaborate 
mpeachment  inquiry  and 
jroceeding  not  many  years  ago 
with  respect  to  a  former 
'resident.  The  dreadful  burden 
hat  that  inquiry  imposed  upon 
he  committee  suggests  that 
mpeachment  in  present  times 
:an  not  readily  be  relied  upon, 
'robably  neither  the  Senate  nor 
he  House  would  wish  to  devote 
he  time  and  resources  to  a 
lormal  impeachment  of  a  judge, 
>r  any  other  federal  officer, 
sxcept  where  no  other 
ilternative  exists.  I  do  not 
telieve  that  the  Senate  would 
>e  willing  to  constitute  itself  into 
i  trial  court  for  impeachment 
ind  conviction  of  a  federal 
udge.  The  Senators  would  not 
lave  the  time  and  would  not 
lave  the  disposition  to  do  that, 
herefore,  while  that  even  now 
vould  only  rarely  be  considered, 
t  becomes  even  less  likely  as 
he  years  pass.  Therefore,  it  is 
ippropriate,  it  seems  to  me,  to 
ind  an  alternative  mechanism 
vhich  has  public  credibility. 

In  the  near  future  we  will 
ixplore  in  House  Judiciary 
Committee  hearings  what  our 
iresent  obligations  are  in  such 
natters.  At  the  same  time  we 
will  examine  statutory  alterna- 
tes or  legislative  proposals 
with  respect  to  judicial  tenure 
ind  discipline.  In  my  opinion, 
here  is  a  likelihood  that  we  will 
)roduce  some  sort  of  bill  even 
hough  up  to  the  present  time 
here  are  rare  cases  indeed  in 
which    the    good    behavior    of 


judges  is  called  into  question. 
Nonetheless,  I  sense  that  there 
is  an  increasing  interest  in  what 
constitutes  appropriate 
behavior  for  public  officials  in 
the  Congress,  the  Executive 
Branch,  and  the  Judiciary  as 
well.  In  other  words,  the  judicial 
branch  is  not  exempt  from  the 
same  sort  of  general  criticism 
being  raised  nationally  about 
the  official  conduct  and 
activities  for  other  public 
servants.  For  that  reason  I 
suspect  that  the  issue  may  have 
surfaced  equilaterally  of  our 
own  inquiries  and  so  it  may 
appear  to  make  resolution  of 
this  v'ery  difficult  question  more 
necessary. 

I  am  quite  aware  that  many 
judges  feel  that  the  Constitution 
is  meant  to  afford  them 
protection  against  some  attacks, 
whether  they  be  official  or 
otherwise.  This  makes  the 
solution  more  difficult  to  arrive 
at.  In  this  regard,  I  do  not 
presently  have  a  personal 
preference  or  to  put  it  another 
way,  I  am  not  committed  to  a 
particular  approach.  I  would  like 
again  to  go  into  this  question 
with  an  open  mind  to  see  what 
would  be  best  achieved. 

After  proposals  were  made 
by  the  Attorney  General,  three 
pilot  programs  were  started  in 
three  federal  districts  relating 
to  mandatory  arbitration,  with 
the  right  to  a  trial  de  novo  if  the 
litigants  asked  for  it,  and  I 
understand  that  Congressman 
Rodino  has  introduced 
legislation  on  arbitration.  Do 
you  favor  what  the  Attorney 
General  is  proposing? 

Yes,  I  am  aware  of  the 
Attorney  General's  proposals.  I 
also  am  aware  that  there  has 
not  been  unanimity  about 
arbitration.  I  have  not  crossed 
that  bridge  in  terms  of  the 
constitutional  objections  raised 
by  Senator  Heflin,  [see  May 
1979  issue  of  The  Third 
Branch]  but  I  think  that  we  will 
want  to  explore  this  in  more 
depth  as  relates  to  the  actual 


implementation  of  the 
arbitration  technique.  My  own 
disposition  is  to  regard  arbitra- 
tion affirmatively.  The  Attorney 
General  must  have  carefully 
considered  the  constitutional 
objections  and  he  must  have 
found  them  to  lack  substance. 
I  would  think  that  some  time 
during  this  Congress  we  would 
want  to  look  at  the  question  of 
arbitration.  At  present  it  is  not 
high  on  the  agenda  and  perhaps 
we  will  have  the  benefit  of 
further  studies  on  the  matter 
including  your  own.  I  do  clearly 
believe  that  we  must  examine 
each  of  the  Attorney  General's 
initiatives.  The  problems  of 
court  congestion  and  costs  we 
referred  to  earlier  are  suf- 
ficently  grave  so  that  we  cannot 
afford  to  disregard  alternatives. 
It  may  be  that  Senator  Heflin's 
reservations  or  objections  are 
compelling  enough  to  cause 
some  delay  in  finally  enacting 
such  a  proposal.  That  I  do  not 
know;  but  notwithstanding 
reservations,  we  will  want  to 
fully  look  at  these.  My  view  is 
that  if  alternatives  to  litigation 
can  be  appropriately  employed  it 
will  make  our  system  a  little 
more  flexible,  and  give  us  a  few 
more  options.  Therefore,  I 
generally  start  from  the  premise 
that  I  would  like  to  see 
arbitration  used  in  the  federal 
courts  rather  than  taking  an 
opposing  viewpoint. 

Often  there  are  legislative 
proposals  for  minor  changes  in 
the  existing  judicial  structure, 
which  sometimes  fall  between 
the  legislative  cracks.  Al- 
though these  appear  to  be 
minor,  from  a  housekeeping 
viewpoint  they  can  be  very 
important  to  the  overall 
judicial  structure.  Do  you  have 
any  observations  on  this? 

Yes,  I  agree  with  the 
proposition.  I  don'tthinkthatthe 
House  and  Senate  Subcommit- 
tees with  responsibility  over  the 

See  KASTENMEIER  p.  8 
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KASTENMEIER  from  p.  7 

federal  judicial  system  have 
overlooked  the  minor  aspects. 
As  a  matter  of  fact  we  now 
consider  many  recommenda- 
tions, some  of  which  are  in  fact 
quite  minor  but  which  are 
nonetheless  valid  and  ultima- 
tely ought  to  be  enacted.  We 
have,  as  a  matter  of  fact,  spent 
as  much  time  with  minor 
matters  as  is  entitled  to  be  spent 
on  these  questions.  This 
certainly  was  true  last 
Congress,  with  passage  of  juror, 
witness  and  judicial  organiza- 
tion bills.  And  also  this 
Congress,  we  have  a  series  of 
other  proposals,  essentially 
minor  in  character,  which  we 
will  probably  treat  relatively 
early.  I  quite  agree  that  minor 
matters  ought  not  to  be 
disregarded  and  if  either  the 
House  or  Senate  Judiciary 
Committees  tends  to  them,  it  is 
likely  the  other  Committee  will 
respond.  I  don't  have  much 
apprehension  about  that.  We 
have  worked  well  with  the 
Senate  in  this  connection  and 
we  have  worked  well  with  other 
organizations  with  a  direct 
interest  in  the  courts — the 
Administrative  Office  of  the 
United  States  Courts,  and  all  the 
other  organizations  that  can 
give  us  assistance.  I  think  that 
will  be  one  of  the  areas  where 
we  will  probably  get  the  least 
criticism. 

One  of  the  important  things, 
as  I  see  it,  is  to  perfect  the 
federal  judicial  system  in  terms 
of  general  efficiency  and  access 
to  justice.  The  system  must  be 
kept  in  tune.  This  is  an  ongoing 
and  continuing  proposition.  In 
addition,  this  can  have  a  very 
great  beneficial  effect  on  state 
systems  either  by  example  or  by 
just  some  sort  of  residual  effect 
and  to  the  extent  that  we  can 
achieve  this,  it  reflects  well  on 
the  confidence  the  American 
citizen  has  in  his  government 
and  his  judicial  system.  I  regard 
this  whole  area  as  a  very 
important  obligation  of  my 
Subcommittee.  jifj 


THIRD  CIRCUIT  POSITIONS 
AVAILABLE 

Clerk,  United  States  Court 
of  Appeals  for  the  Third  Circit, 

Philadelphia,  Pennsylvania. 

Salary:  $38,160— $44,756 
(JSP  15  or  16)  commensurate 
with  qualifications. 

Responsibilities:  Under  the 
direction  of  the  Court  and 
pertinent  statutes  and  rules  for 
planning,  the  Clerk  manages 
and  supervises  the  business  of 
the  Court,  including  personnel, 
case  management,  relation- 
ship with  district  courts  and  the 
practicing  bar,  statistics, 
interpretation  of  rules  and 
disposition  of  delegated  motion 
business. 

Qualifications:  Law  degree 
with  ten  years  active  practice  or 
experience  in  law-related  fields; 
proven  management  and 
administrative  skills.  Education 
may  be  substituted  for  some 
experience.  Send  five  copies  of 
detailed  application  and  resume 
to  Chief  Judge  Collins  J.  Seitz, 
Lock  Box  32,  Federal  Building, 
844  King  Street,  Wilmington, 
Delaware  19801  prior  to 
September  1,  1979. 

Assistant  to  the  Third  Circuit 
Executive  and  Judicial  Council, 
United  States  Court  of 
Appeals  for  the  Third  Circuit, 
Philadelphia,  Pennsylvania. 

Salary:  $1 9,263-$27,453 
(JSP  11-13)  commensurate 
with  qualifications. 

Responsibility:  Under  the 
Circuit  Executive  and  Judicial 


The  American  Jury  System 
Final  Report.  Chief  Justice  Ear 
Warren  Conference  or 
Advocacy  in  the  United  States 
American  Trial  Lawyer- 
Foundation,  1977. 

Federal  Judicial  Selection 
The  Problems  and  Achieve 
ments  of  Carter's  Merit  Plar 
[Symposium].  62  Judicature 
465-510  (May  1979). 

The  Fifth  Annual  Judicia 
Conference  of  the  United  State; 
Court  of  Customs  and  Paten 
Appeals,  May  1 8,  1 978.  81  FRC 
125-262  (Apr.  1979). 


Council,  work  in  a  broad  range 
of  tasks  in  all  phases  of  court 
administration  [See  28  USC  332 

Qualifications:  Law  degree 
and  minimum  of  two  years 
progressively  responsible 
experience  required:  under- 
graduate degree  in  manage- 
ment or  related  field,  and 
experience  and/or  specialized 
training  in  court  administration 
desirable.  Send  five  copies  of 
detailed  application  and  resume 
to  Wm.  A.  (Pat)  Doyle,  Third 
Circuit  Executive,  20716  U.S. 
Courthouse,  Philadelphia, 
Pennsylvania,  19106  prior  to 
September  1,  1979. 
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increase  of  16%  over  the 
average  cost  reported  in  1977. 
This  included  costs  for  orders 
where  intercepts  were  installed 
but  not  used.  The  highest  cost 
for  a  single  federal  wiretap 
authorization  was  $141,695. 
The  highest  cost  for  a  single 
state  wiretap  was  $332,770. 
•  There  were  1 ,825  arrests 
and  337  convictions  as  of 
December  31  which  resulted 
from    interceptions    during 


calendar  year  1978.  Many  of  the 
criminal  cases  for  which 
electronic  surveillance  was 
authorized  in  1978  are  still 
under  active  investigation,  how- 
ever, and  supplemental  reports 
on  the  results  of  1978  wiretaps 
will  be  filed  later. 

The  report  was  prepared  by 
the  Statistical  Analysis  and 
Reports  Division  of  the 
Administrative  Office  of  the 
United  States  Courts.  Copies  of 
the  report  are  available  on 
request  to  this  office.  j][j 
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larvin    H.    Shoob,    U.S.    District 

Judge,  N.D.  GA,  June  5 

.    Ernest    Tidwell,    U.S.    District 

Judge,  N.D.  GA,  June  5 

eronica   D.  Wicker,   U.S.   District 

Judge,  ED.  LA,  June  5 

jhn  M.  Shaw,  U.S.  District  Judge, 

WD.  LA,  June  5 

jlcon    B.    Hawkins,    U.S.    District 

Judge,  D.  SC,  June  5 

Weston    Houck,    U.S.    District 
Judge,  D.  SC,  June  5 
m     R.     Carrigan,     U.S.     District 
Judge,  D.  CO,  June  5 
ta    L.   Weinshienk,   U.S.    District 
Judge,  D.  CO,  June  5 
tto    R.    Skopil,    Jr.,    U.S.    Circuit 
Judge  (CA-9),  June  14 
rnn  C.  Higby,  U.S.  District  Judge, 
N.D.  FL,  June  14 
abert  L.  Vining,  Jr.,  U.S.  District 
Judge,  N.D.  GA,  June  14 
itrick  E.  Carr,  U.S.  District  Judge 
E.D.  LA,  June  14 
jbert    J.     Staker,     U.S.     District 
Judge,  S.D.  W.VA,  June  14 

ONFIRMATIONS 

ank  M.  Johnson,  Jr.,  U.S.  Circuit 

Judge  (CA-5),  June  19 

olores    K.    Sloviter,    U.S.    Circuit 

Judge  (CA-3),  June  19 

)n  0.  Newman,  U.S.  Circuit  Judge 

(CA-2),  June  19 

aldemar  A.  Cordova,  U.S.  District 

Judge,  D.  AZ,  June  19 

malya    L.    Kearse,    U.S.    Circuit 

Judge  (CA-2),  June  19 


PPOINTMENT 

)hn  G.  Penn,  U.S.  District  Judge, 
DC,  May  15 

.EVATIONS 

lane  Devine,  Chief  Judge,  D.  NH, 
May  4 
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C.A.  Muecke,  Chief  Judge,   D.AZ, 

May  26 
John  A.  MacKenzie,  Chief  Judge, 

E.D.  VA,  May  30 
Irving  Hill,  Chief  Judge,  CD.  CA, 

June  1 
Franklin     T.     Dupree,     Jr.,     Chief 

Judge,  E.D.  NC,  June  8 

DEATH 

John   H.   Wood,   Jr.,    U.S.    District 
Judge,  WD.  TX,  May  29 


CENTER     ANNOUNCES 

PUBLICATON  OF  REPORT 

ON  LOCAL  DISCOVERY 

RULES  AND  PRACTICES 

A  report  from  the  FJC 
Research  Division  on  continu- 
ing efforts  in  the  civil  rules  area 
is  now  available  on  request. 

Titled  Federal  Discovery:  A 
Survey  of  Local  Rules  and 
Practices  in  View  of  Proposed 
Changes  to  the  Federal  Rules, 
the  report  examines  the 
attempts  by  federal  district 
courts  and  individual  judges  to 
limit  the  consumption  of  judicial 
resources,  to  expedite  the 
discovery  process,  to  curb 
abuses  in  the  use  of  discovery 
methods  and  to  provide  for  more 
effective  sanctions.  Further,  a 
comparison  is  made  between 
these  local  practices  and  the 
reforms  that  have  been 
proposed  by  the  Advisory 
Committee  on  Civil  Rules,  the 
ABA  Special  Committee  for  the 
Study  of  Discovery  Abuse,  and 
the  Second  Circuit  Commission 
on  the  Reduction  of  Burdens 
and  Costs  in  Civil  Litigation. 

The  report  was  prepared  for 
the  Center  by  Professor 
Sherman  L.  Cohn  of  the 
Georgetown  University  Law 
Center.  It  is  based  on  an 
examination  of  the  local  rules  of 
the  district  courts  and  a  survey 
of  district  court  judges 
conducted  by  the  Center  in 
1977. 

Copies  of  the  report,  which 
also  appears  in  a  recent  issue  of 


USE     OF     MASTERS     IN 

INSTITUTIONAL  REFORM 

CASES  RELEASED 

A  report  from  the  FJC 
Research  Division  on  imple- 
mentation of  court  orders  in 
institutional  reform  cases  is 
now  available  on  request. 

Titled  The  Use  of  Masters  In 
Institutional  Reform  Litigation, 
the  report  analyzes  the  sources 
of  authority  for  the  appointment 
of  a  master,  considers  the 
advantages  and  disadvantages 
of  the  appointment  in  the  imple- 
mentation of  major  court 
ordered  reform  of  correctional 
and  mental  health  institutions, 
and  evaluates  the  background 
and  skills  a  potential  master 
should  bring  the  task  of 
monitoring  the  facilitating  com- 
pliance with  the  court's 
remedial  decree. 

The  report  was  prepared  for 
the  Center  by  Professor  Vincent 
M.  Nathan  of  the  University  of 
Toledo  Law  School.  As  the 
master  in  two  major  correction- 
al reform  cases  in  Ohio, 
Professor  Nathan  brought 
practical  experience  to  the  task 
of  writing  the  report.  On  the 
basis  of  his  analyses  and 
experiences  Professor  Nathan 
concludes  that  the  appointment 
of  a  master  in  these  complex 
cases,  while  not  "an  implemen- 
tational  panacea,"  can 
nevertheless  be  a  useful  device 
in  the  effort  to  secure 
compliance  with  court  orders. 

Copies  of  the  report,  which 
also  appears  in  the  Winter, 
1 979,  issue  of  the  University  of 
Toledo  Law  Review  (Volume  10, 
page  419),  may  be  obtained 
from  the  Information  Services 
Office  of  the  Federal  Judicial 
Center,  jjfjj 


the  Minnesota  Law  Review 
(Volume  63,  page  253),  may  be 
obtained  from  the  Information 
Services  Office  of  the  Federal 
Judicial  Center.  |][jj 
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June  26-29  Effective  Productivity 

for    Court    Personnel;    Seattle, 

WA 
June   27-29   Judicial    Conference 

Committee    to    Implement    the 

Criminal    Justice    Act;    San 

Francisco,  CA 
June    27-29    Management    Pro- 
gram for  Executives;  Burlington, 

VT 
June  27-30  Tenth  Circuit  Judicial 

Conference,  Jackson  Hole,  WY 
June    28-30    Fourth    Circuit 

Judicial     Conference;     Hot 

Springs,  VA 
July  9-13  Advanced  Seminar  for 

U.S.     Probation     Officers;     San 

Diego,  CA 
July   16-20  Seminar  for  Judges' 

Secretaries;  Washington,  DC 
July.    20-21    Judicial    Conference 

Committee  on  Operation  of  the 

Jury  System;   Mackinac  Island, 

Ml 
July  22-26  Ninth  Circuit  Judicial 

Conference;  Sun  Valley,  ID 
July  23-25  Seminarfor  Jury  Clerks; 

Cleveland,  OH 
July   24-27   Effective  Productivity 

for  Court  Personnel;  Houston,  TX 

July  25-27  Seminar  for  Bank- 
ruptcy Judges;  Denver,  CO 

July  27-28  Judicial  Conference 
Committee  to  Consider  Stan- 
dards for  Admission  to  Practice 
in  the  Federal  Courts,  Sun  Valley, 
ID 

July  27-28  Judicial  Conference 
Committee  on  Criminal  Law; 
Nantucket,  MA 


July  29  Judicial  Conference 
Committee  on  Intercircuit 
Assignments;  Nantucket,  MA 

July  30-31  Judicial  Conference 
Committee  on  Court  Administra- 
tion; Nantucket,  MA 

July  31  -Aug  1  Judicial  Conference 
Committee  on  the  Administration 
of  the  Federal  Magistrates 
System;  Bar  Harbour,  ME 

July  31  -Aug  1  Judicial  Conference 
Committee  on  the  Administra- 
tion of  the  Probation  System; 
Jackson  Hole,  WY 


THE  BOARD  OF  THE 
FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 

Judge  John  C.  Godbold 

United  States  Court  of  Appeals 

for  the  Fifth  Circuit 

Judge  William  H.  Mulligan 

United  States  Court  of  Appeals 

for  the  Second  Circuit 

Judge  Frank  J.  McGarr 
United  States  District  Court 
Northern  District  of  Illinois 

Judge  Aubrey  E.  Robinson,  Jr. 

United  States  District  Court 

District  of  Columbia 

Judge  Otto  R.  Skopil.  Jr. 

United  States  District  Court 

District  of  Oregon 

William  E.  Foley 

Director  of  the  Administrative  Office 

of  the  United  States  Courts 

A.  Leo  Levin,  Director 
Federal  Judicial  Center 

Joseph  L.  Ebersole,  Deputy  Director 
Federal  Judicial  Center 


WRS#nn€ 


NOMINATIONS 

Joseph  W.   Hatchett,  U.S.   Circi 

Judge  (CA-5),  May  21 
William     Hungate,     U.S.     Distr 

Judge,  E.D.  MO,  May  21 
Thomas   M.   Reavley,   U.S.   Circil 

Judge  (CA-5),  May  21 
Howard    F.    Sachs,    U.S.    Distrii 

Judge,  WD.  MO,  May  21 
Richard    D.    Cudahy,    U.S.    Circil 

Judge  (CA-7),  May  22 
Susan  H.  Black,  U.S.  District  Judg 

M.D.  FL,  May  22 
Joseph  C.  Howard,  Sr.,  U.S.  Distrii 

Judge,  D.  MD,  May  22 
Shirley    B.    Jones,     U.S.     Distri 

Judge,  D.  MD,  May  22 
James    B.     Moran,     U.S.    Distri 

Judge,  N.D.  IL,  May  22 
John  V.  Parker,  U.S.  District  Judg 

M.D.  LA,  May  24 
Scott  0.  Wright,  U.S.  District  Judg 

WD.  MO,  May  24 
Abner  J.  Mikva,  U.S.  Circuit  Jud( 

(DC),  June  4 
Richard  P.   Conaboy,  U.S.  Distri 

Judge,  M.D.  PA,  June  4 
Sylvia     H.     Rambo,    U.S.     Distri 

Judge,  M.D.  PA,  June  4 
Boyce  F.   Martin,  Jr.,  U.S.  Circi 

Judge  (CA-6),  June  5 
Richard    M.     Bilby,     U.S.    Distri 

Judge,  D.  AZ,  June  5 
Lawrence  K.  Karlton,  U.S.  Distri 

Judge,  E.D.  CA,  June  5 
Warren  W.   Eginton,   U.S.   Distri 

Judge,  D.  CT,  June  5 
William  J.  Castagna,  U.S.  Distri 

Judge,  M.D.  FL,  June  5 
Orinda     D.     Evans,    U.S.     Distrii 

Judge,  N.D.  GA,  June  5 

See  PERSONNEL  p. 
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PROBATION  INFORMATION 

SYSTEM  APPROVED  BY 

CENTER  BOARD 

At  its  June  25th  meeting,  the 
Board  of  the  Federal  Judicial 
Center  approved  the  develop- 
ment of  a  computerized 
information  management 
system  for  the  Federal  Probation 
System — Probation  Information 
Management  System  (PIMS). 
Judge  Gerald  B.  Tjoflat  (CA-5), 
Chairman  of  the  Judicial 
Conference  Committee  on  the 
Administration  of  the  Probation 
System, and  Center  staff,  briefed 
the  Board  on  the  project  which 
will  require  a  major  Center 
contribution  to  the  development 
of  a  system  that  could  be  as  large 
as  the  existing  Courtran  system. 
For  several  years  the  Proba- 
tion Committee  has  studied  the 
possibility  of  developing  a 
computerized  information  man- 
agement system  to  improve  the 
accessibility  of  accurate  infor- 
mation for  field  probation  of- 
ficers, as  well  as  to  provide  a 
national  data  base  for  budget, 
research  and  planning  for  all 
probation  activities.  At  its 
September  1977  meeting  the 
Judicial  Conference  endorsed 
the  concept  of  such  an 
information  system  and  adopted 
four  goals: 

sh     a     modern 
system    for    field 


•  Establ 
information 
managers; 

•  Provide 


up-to-date  infor- 
mation to  guide  district  judges  in 
selecting  sentences  for 
convicted  defendants; 

See  PIMS  p.  2 


An  Interview  with  Congressman  Robert  F.  Drinan 

A  MEMBER  OF  THE  HOUSE  JUDICIARY  COMMITTEE 
PROJECTS  VIEWS  ON  THE  FEDERAL  COURTS 

Congressman  Robert  F.  Drinan  of  Massachusetts  was  elected  to  the 
U.S.  House  of  Representatives  in  1970  and  has  served  continuously 
since.  A  Jesuit  priest,  he  received  his  Doctor  of  Theology  at  the 
Gregorian  University  in  Rome,  and  he  earned  his  LL.  B.  at  Georgetown 
University  Law  School  in  Washington,  D.C.  He  was  Dean  of  Boston 
College  Law  School  from  1 956  to  1 970  and  was  a  visiting  professor  for 
the  academic  year  1 966-1 967  at  the  University  of  Texas  Law  School. 

In  addition  to  leadership  assignments  in  the  House,  Congressman 
Drinan  serves  on  three  major  House  Committees.  He  is  Chairman  of 
the  House  Subcommittee  on  Criminal  Justice  and  as  such  he  will  play 
a  prominent  role  in  drafting  and  guiding  throughthe  House  legislation 
to  revise  and  codify  federal  criminal  laws.  It  was  especially  because  of 
the  latter  that  he  was  sought  out  to  learn  in  more  detail  his  views  on 
pending  legislation  which,  if  passed,  will  directly  affect  the  federal 
courts. 


legislation,  you  would  have 
preferred  a  bill  which  would 
have  created  more  Article  III 
judgeships? 

I  dissented  on  the  bill  that 
would  expand  the  jurisdiction  of 
federal  magistrates.  I  think  that 
this  bill  is  unwise  at  this  time  for 
these  two  reasons.  We  recently 
put  through  a  bill  creating  152 
new  judgeships.  This  is  the 
largest  infusion  of  judicial 
manpower  in  the  history  of  the 
Republic.  Secondly,  I  have  the 
hope  that  a  bill  abolishing 
diversity  will,  in  fact,  go  through 
this  Congress.  When  these  two 
bills  are  operational,  it  seems  to 
me  that  then,  and  only  then, 
should  we  examine  the  question 
of  whether  we  need  more 
magistrates  or  whether  we 
should  extend  the  jurisdiction  of 
magistrates. 

See  INTERVIEW  p.  4 


ROBERT  F.  DRINAN 

Congressman  Drinan,  it  was 
reported  that  you  were 
skeptical  of  the  legislation  that 
created  the  magistrates' 
positions  in  the  federal  court 
system;   that,    in    lieu   of  this 


HOUSE  APPROPRIATIONS  COMMITTEE  IMPOSES 
DRASTIC  CUTS  IN  TRAVEL  AND  OTHER  EXPENSES 
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In  the  appropriation  for  "Travel 
and  Miscellaneous  Expenses," 
the  House  Appropriations 
Committee  denied  a  requested 
increase  for  expenses  of  travel 
and  expressed  the  view  that  the 
travel  of  new  circuit  and  district 
judges  should  be  absorbed 
through  the  adoption  of  various 
economy  measures  and  a 
reduction  in  the  number  of 
conferences  or  meetings  being 
attended  by  judges,  clerks  of 
courts,  probation  officers,  and 
other  judicial  officers  and 
employees. 

Also  denied  was  a  requested 
increase  for  the  printing  of 
opinions  and  the  Committee 
asked  that  the  Administrative 
Office  of  the  United  States 
Courts  conduct  a  survey  to 
determine  if  such  printing  can 


PIMS  from  p.  1 

•  Generate  national  statistics 
for  budget,  planning  and 
management  control  purposes; 
and 

•  Create  a  data  base  for 
research. 

The  first  step  in  the 
development  of  PIMS  will  be  to 
produce  a  functional  description 
of  the  project,  translating  these 
general  goals  and  objectives  into 
a  precise  definition  of  exactly 
how  the  system  will  operate  and 
how  users  will  interact  with  the 
system.  This  phase  will  take 
place  over  the  next  18  months, 
and  will  be  accomplished  by  a 
task  force  composed  of 
representatives  from  various 
probation  offices,  the  Probation 
Division  of  the  Administrative 
Office,  and  one  person  from  the 
Center's  Division  of  Innovations 
and  Systems  Development. 

Until  the  functional  descrip- 
tion is  complete,  it  will  not  be 
possible  to  define  accurately  the 
resources  that  will  be  required 
to     implement     PIMS     on     a 


be  done  more  economically. 

The  Committee  approved  an 
increase  in  the  appropriation  for 
the  "Salaries  and  Expenses  of 
Magistrates"  to  provide  for  the 
establishment  of  eight  new  full- 
time  magistrates  and  the 
conversion  of  12  part-time 
magistrates  to  a  full-time  status, 
as  authorized  by  the  Judicial 
Conference  of  the  United  States 
in  September  1978  and  March 
1979. 

The  House  Appropriations 
Committee,  in  the  Judiciary 
Appropriation  Bill  for  fiscal  year 
1980,  included  funds  for  the 
appointment  of  an  additional 
secretary  and  law  clerk  by  circuit 
judges.  The  Committee  also 
authorized  a  second  lawclerk for 
district  judges  in  lieu  of  a  crier  or 
crier-law    clerk    and    included 


nationwide  basis  or  to  estimate 
accurately  the  length  of  the 
development  period. 

To  move  PIMS  from  the 
functional  description  to  a 
working  system,  the  Center  will 
assume  the  responsibility  forthe 
technical  system  design, 
software  development  and  all 
required  documentation  and 
training  actions  required  to  pilot 
test  PIMS  in  a  selected  number 
of  probation  offices.  Since  the 
Administrative  Office  will 
ultimately  assume  the 
responsibility  for  the  mainte- 
nance and  implementation  of 
PIMS,  representatives  from  the 
Information  Systems  Division  of 
the  Administrative  Office  will 
participate  in  the  software 
development  process. 

Parallel  with  Center  develop- 
ment and  pilot  testing  action, 
the  Administrative  Office  will 
develop  plans  and  acquire  all  the 
necessary  computer  hardware 
and  personnel  requiredto  imple- 
ment PIMS  on  a  nationwide 
basis.  |Y| 


funds  for  the  implementation  I 
the  qualification  standarc 
recently  adopted  by  the  Judici. 
Conference  for  a  grade  JSP-1 
law  clerk.  The  Committee  denie 
increases  in  the  central  leg; 
staffs  of  the  courts  of  appea 
and  requested  that  study  b 
made  to  determine  the  need  fc 
such  central  staffs. 

With    respect   to   the    bank 
ruptcy   courts,   the   Committe 
approved    $57    million,   an   ir 
crease  of  $21 .7  million  over  th 
amount  appropriated  for  197£ 
but  $10.8  million  less  than  th 
amount     requested.     Provisioi 
has     been     made     for    th 
appointment  of  a  law  clerk  b 
each  full-time  bankruptcy  judgi 
and   the   appointment  of   mid 
level  management  personnel  fo 
the   bankruptcy  clerks'  offices 
Funds  also  have  been  providei 
for    the     reclassification    o 
secretaries  and  other  personne 
in    the    bankruptcy    courts    a* 
contemplated  by  the  Bankruptcy 
Reform    Act.    The    Committee 
denied  a   request  for  full-time 
salaried  court  reporters  and,  ir 
lieu  thereof,  included  funds  foi 
contractual   reporting   services 
The  Administrative  Office  of  the 
United     States     Courts     has 
addressed     a      letter     to     the 
Chairman    of    the    Senate 
Appropriations     Subcommittee 
requesting  the  restoration  of  $3 
million  to  be  used  primarily  for 
the   procurement  of  additional 
legal     research     material    and 
upgrading  the  libraries  of  bank- 
ruptcy judges. 

The  Committee  approved  a 
request  in  the  amount  of  $3.5 
million  to  enable  the  Federal 
Probation  System  to  provide 
special  supervision  and  services 
to  drug  dependent  offenders. 
The  responsibility  for  such 
services  is  being  transferred 
from  the  Bureau  of  Prisons  to 
the  Federal  Judiciary  in  fiscal 
year  1 980  pursuant  to  the  Drug 
Dependent  Federal  Offenders 
Act. 

With  regard  to  "Space  and 
Facilities,"     the     Committee 

See  APPROPRIATIONS  p.  3 


APPROPRIATIONS  from  p.  2 

expressed  concern  over  the  sub- 
stantial   growth    in    the    space 
nventory  of  the  Judiciary  and 
stated  that  it  "does  not  believe 
hat  existing  facilities  are  being 
tilly  utilized."  The  Committee 
ilso  "does  not  believe  that  bank- 
uptcy  judges  and  magistrates 
equire  facilities  comparable  to 
hose  being  provided  circuit  and 
listrict    judges."    The    Judicial 
Conference  of  the  United  States 
las  been  asked  to  reconsider  the 
itandards     and     guidelines 
elating  to  courtrooms,  hearing 
ooms,  chambers,  and  general 
iffice   space   of  these  judicial 
•fficers.  The  Committee  reduced 
he  appropriation  by  $7  million 
vith  the  understanding  that  the 
Inited  States  Marshals  Service 
i     fiscal     year     1980     would 
ssume  responsibility  for  court 
ecurity,  thus  obviating  the  need 
m  the  Judiciary  to  augment  the 
jvel  of  protective  services  being 
rovided     by     GSA     on     a 
eimbursable   basis.  Additional 
jnds  and  personnel  are  being 
rovided  to  the  Department  of 
ustice  for  this  purpose. 
The    bill    is    expected    to    be 
pproved  by  the  House  in  the 
ery  near  future. 
Senate  action  on  the  bill   is 
xpected  within  the  next  several 
'eeks.  If  there  are  any  differ- 
nces  between  the  House  and 
enate   approved   bills,   normal 
rocedures  would  be  to  attempt 
resolution  of  these  differences 
i     conference.     Any     funds 
lcluded     for    additional 
ersonnel    or    other    purposes 
ould  not  be  available  until  next 
ctober.  Ilfi 
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Mr.  Justice  White,  Circuit  Justice  for  the  Tenth  Circuit,  received  a  standing  ovation 
following  his  annual  address  to  the  Circuit.  Pictured  with  him  are  (top  left  to  right)  Judge 
William  J.  Holloway,  Jr.;  Dean  E.  Gordon  Gee,  from  J.  Reuben  Clark  Law  School,  Brigham 
Young  University;  JudgeSherman  G.  Finesilver  (Dist.  Colo.);  and  Dean  Daniel  S.  Hoffman  of 
the  University  of  Denver  College  of  Law.  The  two  deans  joined  Judge  Finesilver  for  a  panel 
discussion  of  the  tentative  report  of  the  Judicial  Conference  Committee  to  Consider 
Standards  for  Admission  to  Practice  in  the  Federal  Courts.  Associate  Attorney  General 
Michael  J.  Egan  (pictured  immediately  above)  addressed  the  Tenth  Circuit  last  month  on 
"Legal  Representation  of  the  Federal  Government."  Judge  James  K.  Logan  (left)  introduced 
General  Egan. 


COMPUTER-AIDED  EXERCISE  TESTED  BY  JUDGES 


The  Division  of  Continuing 
Education  and  Training  of  the 
Federal  Judicial  Center 
currently  is  engaged  in  a  series 
of  pilot  projects,  the  purpose  of 
which  is  to  explore  and  test 
alternative  educational 
resources  for  use  by  federal 
court  personnel.  The  first  phase 
of  one  project  dealing  with 
computer-aided  exercises  was 
completed  during  the  week  of 


the  Seminar  for  Newly 
Appointed  District  Judges,  June 
18-23.  Of  the  new  judges 
invited  to  the  seminar, 
approximately  70%  volunteered 
to  proceed  through  a  one  and 
one-half  hour  computer- 
generated  exercise  based  on  the 
federal  rules  governing 
character  evidence. 

See  COMPUTER  p.  7 
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AN  INTERVIEW  WITH  CONGRESSMAN  ROBERT  F.  DRINAN 
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My  fundamental  objection  to 
the  magistrates  comes  to  this.  A 
magistrate,  after  all,  is  not 
appointed  by  the  President  of  the 
United  States;  he  is  not 
confirmed  by  the  Senate,  he 
does  not  have  life  tenure.  He  is 
the  creature  of  a  federal  judge  or 
several  judges.  It  seems  to  me, 
therefore,  that  we  should  not 
encourage  the  proliferation  of 
magistrates  nor  should  we 
expand  their  jurisdiction  when 
the  great  glory  of  the  federal 
judiciary  is  the  fact  that  under 
the  Constitution  we  give  them 
life  tenure  with  a  commitment  of 
nondiminution  of  compensa- 
tion. We  should  therefore  have 
tenured  judges.  Article  III 
judges,  whenever  possible. 

It  appears  that  the  abolition 
of  diversity  jurisdiction 
concept  is  getting  more 
attention  in  Congress  recently 
and  that  legislation  to  bring 
this  about  may  pass  during  this 
session.  Do  you  believe  this 
legislation  will  be  enacted 
during  this  Congress? 

It  passed  the  House  of 
Representatives  2  to  1  in  the  last 
Congress  and  I  think  it's  an  idea 
whose  time  has  come.  I  think 
that  the  only  people  who  will 
object  to  this  bill  will  really  be 
those  attorneys  involved  in 
personal  injury  litigation  on 
either  side.  Some  years  ago  we 
did  increase  the  ad  damnum.  We 
could  increase  that  to  $50,000 
but  I  don't  think  that's  going  to 
cure  the  problem.  The  fact  of  the 
matter  is  that  there  are  32,000 
diversity  cases  now  in  federal 
courts.  We  now  have  about 
6,000  general  jurisdiction  state 
judges  that  really  should  be 
handling  these  32,000  diversity 
cases. 

No  one  knows  precisely  why 
the  founding  fathers  gave  that 
power  in  the  Constitution  to  try 
cases  in  federal  courts  based  on 
diversity,  but  I  think  that  now 
there  is  no  suggestion  that  there 


is  bias  at  the  state  level.  The 
state  chief  justices  have  come 
out  for  the  abolition  of  diversity.  I 
think  this  wou  Id  be  a 
tremendous  relief  to  the  federal 
courts.  It  would  remove  cases 
that  really  shouldn't  be  there.  It 
was  back  in  1955  that  Justice 
Jackson  called  for  the  abolition 
of  diversity  and  all  of  the  best 
informed  voices  in  the  legal 
world  since  that  time  have 
followed  Justice  Jackson's 
recommendation.  [Mr.  Justice 
Jackson  died  October  9,  1954, 
but  his  lectures  which  included 
the  proposal  to  eliminate 
diversity  jurisdiction  were  pub- 
lished in  1 955.]  I  have  the  hope 
that  the  abolition  of  diversity  will 
become  law  in  the  96th 
Congress. 

One  member  of  the  Senate 
Judiciary  Committee  recently 
said  he  would  favor  the 
abolition  of  diversity  jurisdic- 
tion, but  that  he  would  prefer 
to  except  multidistrict 
litigation  cases  such  as  those 
filed  as  a  result  of  a  mass 
disaster,  where  many  cases  are 
filed  in  multiple  districts. 
Would  you  insist  on  this 
exception  being  added  to  any 
diversity  legislation? 

It  may  well  be  a  very 
reasonable  suggestion.  I  would 
hope  that  the  federal  courts 
could  by  the  exercise  of  their 
rule-making  power  bring  about 
this  same  result.  In  any  event,  I 
don't  think  that  this  issue  should 
in  any  way  interfere  with  the 
abolition  of  diversity  jurisdiction. 

A  new  Foreign  Intelligence 
Surveillance  Court  has  been 
established  in  the  Judicial 
Branch.  Would  you  like  to 
comment  on  its  significance? 

I  was  opposed  to  the 
enactment  of  the  Foreign 
Intelligence  Surveillance  Act 
last  year.  It  seems  to  me  that  we 
should  not  permit  an  intelli- 
gence agency  to  go  into  a  federal 
court  and,  absent  any  probable 


cause  of  crime,  obtain  in  that 
federal  court  a  warrant  to  do 
surveillance  by  way  of  eaves- 
dropping or  wiretapping.  This  is 
a  total  departure  from  the  whole 
history  of  American  law. 

We  have  always  said  that  if 
there  can  be  some  exception  to 
the  Fourth  Amendment,  which 
forbids  unreasonable  searches 
and  seizures,  that  exception  can 
only  be  in  the  instance  where 
law  enforcement  people  have 
probable  cause  to  believe  that  a 
crime  has  been  committed  or  a 
crime  is  about  to  be  committed.: 
We  have  violated  that 
fundamental  principle  in  the 
Foreign  Intelligence  Surveil- 
lance Act.  We  have  allowed  the 
intelligence  agencies  to  go  to  a 
federal  court  and,  without  any 
suggestion  that  crime  is  about  to 
be  committed,  or  has  been 
committed,  obtain  a  warrant  to 
do  surveillance  only  to  get 
information  which  they  will 
allege  is  necessary  for  the 
conduct  of  the  foreign  policy  of 
this  country.  I  have  the  most 
serious  misgivings  about  this.  It 
will  be  tested  I  assume  for  its 
consitutionality  in  the  courts. 

Furthermore,  this  measure 
introduces  secrecy  in  the  federal 
courts,  a  totally  unknown 
concept  up  to  now.  No  one  will 
ever  see  who  gives  the 
surveillance  order  or  for  what 
purposes.  All  of  that  will  be 
impounded  forever.  In  addition, 
there  is  a  new  principle  that  The 
Chief  Justice  has  to  appoint  the 
judges  to  this  particular 
surveillance  court  on  a  rotating 
basis.  It  seems  to  me,  that's  a 
new  and  undesirable  quality  to 
bring  into  the  federal  judiciary. 
In  essence,  I  think  that  this  was 
done  in  the  name  of  cleaning  up 
the  intelligence  agencies  and  I 
am  afraid  that  it's  a  very 
significant  departure  from 
fundamental  law  and  constitu- 
tional principles  in  this  country. 

Senator  Heflin,   in  a  recent 


Third  Branch  interview,  said  he 
was  very  opposed  to  manda- 
tory arbitration  even  though  a 
trial  de  novo  is  provided  for. 

I  think  the  Senator  is  right.  It 
seems  to  me  that  we  should 
have  all  types  of  mediation  and 
conciliation.  We  should  have 
informal  arrangements  by 
which  judgments  are  arrived  at 
or  claims  are  settled,  but  I  am 
opposed  to  mandatory  arbitra- 
tion. I  think  that  is  the  denial  of 
justice  and  I  hope  that  nothing 
like  that  is  ever  adopted  in  the 
federal  system. 

The  greatest  undertaking  in 
the  House  Judiciary  Commit- 
tee and  your  Subcommittee 
on  Criminal  Justice  will 
probably  be  to  draft  a  bill  to 
codify,  revise  and  reform  Title 
18  of  the  United  States  Code 
3nd  to  revise  sentencing 
procedures.  Are  you  optimistic 
for  passage  of  such  legislation 
during  this  Congress? 

I  am  relatively  optimistic.  This 
Jill  passed  the  Senate  last  year, 
t  seems  to  me  that  its 
enactment  would  be  a 
magnificent  contribution  to  the 
jdministration  of  criminal 
ustice.  This  goes  back  some  ten 
'ears  to  the  recommendations 
)f  the  Brown  Commission  set  up 
>y  the  Congress  itself.  It  became 
5.1  [S. 1437,95th  Congress]  and 
hen  features  were  added  to  it 
vhich  were  unacceptable  to  civil 
ibertarians.  But  the  fact  of  the 
natter  is  there  is  a  desperate 
leed  to  bring  about  some 
onsistency  in  the  sentences 
hat  are  given  by  all  of  the 
ederal  judges  in  this  country.  I 
lave  hopes  that  the  reform  of 
'tie  18  can  go  forward  in  the 
longress  this  year  and  that  a 
elatively  reform  minded  bill 
an,  in  fact,  become  law. 

Do  you  believe  it  will  be 
ossible  to  enact  a  comprehen- 
ive  revision  of  the  federal 
riminal  code,  or  will  it  be 
ecessary  to  enact  piecemeal 
jgislation? 

Right  now  we  have  a 
omprehensive  revision  coming 
ut  of  my  subcommittee.  I  don't 
link  really  that  you  can  enact 


piecemeal  reform,  because  if 
you  revise  the  whole  sentencing 
procedure  and  if  you  clarify  the 
crimes  and  bring  them  together 
it  seems  to  me  that  you  can't 
separate  out  any  of  the  parts.  I 
would  hope,  therefore,  that 
comprehensive  revision  of  the 
federal  criminal  code  will  be 
possible  and  obtainable. 

Are  you  working  closely  with 
the  Senate? 

Every  day,  almost,  we  are  in 
touch  with  Senator  Kennedy 
and  his  staff.  We  hope  that  very 
soon,  certainly  by  September, 
we  can  file  a  joint  bill  so  that  the 
matter  will  move  forward  and 
differences  can  be  resolved. 
Obviously  reasonable  people 
feel  very  sharply  about  some  of 
these  issues,  but  I  have  the  hope 
that  the  essence  of  the  Brown 
Commission,  the  essence  of  the 
model  penal  code,  can  in  fact 
become  federal  law.  This  is  not 
as  new  as  some  people  would 
suggest.  Thirty-five  states  have, 
in  fact  enacted  criminal  codes 
and  I  think  that  the  time  to  do 
this  at  the  federal  level  has  now 
come. 

What  do  you  believe  now  will 
be  the  most  controversial 
subjects  as  you  start  drafting 
legislation? 

Obviously  sentencing  is  going 
to  divide  people.  Should  we 
phase  out  the  Parole  Commis- 
sion or  should  we  give  them 
more  power?  Also,  the  severity 
of  the  sentences.  Some  people 
feel  that  we  should  increase  the 
sentences.  Many  people  feel 
that  we  should  decrease  them. 
Those  are  issues  which  polarize 
people.  I  hope  that  we  can  come 
out  with  a  compromise  formula 
which  will  be  acceptable. 

At  the  last  meeting  of  the 
ABA  House  of  Delegates  they 
approved  a  Resolution,  a  part 
of  which  reads:  "rules  relating 
to  culpability,  complicity, 
criminal  responsibility  of 
organizations  and  of  agents 
acting  in  their  behalf,  attempt, 
solicitation,  and  conspiracy 
should  be  clearly  and  carefully 
drawn  .  .  ." 
It  would   appear  from  this 


that  the  members  of  the 
Section  of  Antitrust  Law  and 
the  Section  of  Corporation, 
Banking  and  Business  Law  are 
concerned  that  proposed 
legislation  relating  to  this 
aspect  of  criminal  law  might  be 
construed  too  narrowly;  that 
corporate  officers  would  then 
be  made  personally  account- 
able for  actions  directly  related 
to  their  business.  Would  you 
care  to  comment  on  this? 

Well,  I  agree  totally  with  the 
ABA  that  if  we  are  going  to  have 
any  new  crimes,  particularly  on 
groups,  we  should  be  very,  very 
careful  about  the  definition  of 
complicity  and  attempt  and 
culpability  in  criminal 
responsibility.  The  ABA 
endorses  this  codification  of 
criminal  law  at  the  federal  level. 
We  hope  to  retain  their 
cooperation  on  a  continuing 
basis.  We  will  add  some  severe 
fines  for  corporate  activity  that  is 
illegal  and  I  would  hope  that  the 
ABA  and  the  House  and  Senate 
Judiciary  Committees  will  come 
to    a    consensus    on    how   we 

See  INTERVIEW  p.  6 


OPENING  FOR  COURT 

REPORTER,  VIRGIN 

ISLANDS 

Minimum  Qualifications: 
Four  years  of  court  reporting 
experience  in  the  freelance 
field  of  service  or  in  other 
courts,  or  a  combination 
thereof  and  a  certificate  of 
proficiency  from  the  National 
Shorthand  Reporters  Associ- 
ation. 

Salary:  Commensurate 
with  background  and 
experience. 

To  apply:  Send  resume  to 
Judge  Almeric  L.  Christian, 
Judge  of  the  District  Court, 
Territory  of  the  Virgin  Islands, 
P.O.  Box  720,  St.  Thomas, 
Virgin  Islands  00801. 
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CHIEF  JUSTICE  REPORTS  ON  EFFORTS 
TO  IMPROVE  QUALITY  OF  ADVOCACY 


In  remarks  before  the  Fourth 
Circuit  Judicial  Conference 
June  29,  Chief  Justice  Warren 
E.  Burger  reported  on  efforts  of 
the  bench,  bar  and  law  schools 
to  improve  the  quality  of 
advocacy  in  the  federal  courts. 
The  Chief  Justice  said: 

"It  is  now  nearly  three  years 
since  the  Judicial  Conference  of 
the  United  States  took  note  of 
what  it  believed  to  be 
widespread  dissatisfaction  with 
the  quality  of  the  professional 
performance  of  a  good  many  of 
the  lawyers  coming  into  the 
federal  courts.  .  .  .  That 
committee  has  now  been 
studying  the  problem  and  it  has 
undertaken  to  sound  out  the 
views  of  a  great  many  people 
throughout  the  country  in 
hearings  on  five  different 
occasions  throughout  the 
United  States. 

"Judge     Edward     Devitt, 


INTERVIEW  from  p.  5 

should  punish  the  white  collar 
crime  and  how  we  should,  in  a 
word,  "crack  down"  on  such 
crime. 

Senators,  congressmen,  and 
federal  officials,  including 
federal  judges,  are  now  re- 
quired by  public  law  to  file 
financial  disclosure  forms. 
Some  of  the  judiciary  have 
objected  to  the  filing  based  on, 
among  other  things,  a  separa- 
tion of  powers  concept.  Do  you 
care  to  comment  on  that? 

Yes,  I  would  and  I  think  that 
the  judges'  point  is  well  taken.  I 
think  that  the  Congress  should 
reexamine  that  law  by  which  we 
impose  on  members  of  the 
judiciary  disclosure  require- 
ments as  regardstheir  income.  It 
seems  to  me  that  it  is  legitimate 
on  the  Executive  Branch  for 
cabinet  members  in  certain 
categories,  but  I  have  a  most 
serious  question  as  to  whether 
this  is  permissible  or  appropriate 
for  the  federal  judiciary,  lift 


Chairman  of  the  Judicial 
Conference  Committee,  sums 
up  more  than  two  years 
intensive  study:  The  contro- 
versy is  not  over  whether  we 
need  to  improve  the  quality  of 
advocacy  in  federal  courts. 
Rather,  the  focus  of  the  debate  is 
how  we  can  best  do  this.' 
Implicit  in  his  summary  is  also 
'Who  will  do  it?' 

"Meanwhile,  following  the 
meeting  of  the  American  Bar 
Association  in  New  York  last 
August,  the  task  force  on  lawyer 
competency  and  the  role  of  the 
law  schools  was  directed  to 
study  the  question. 

"That  task  force  has  now  filed 
a  report  which  reflects  what 
seems  to  me  a  significant 
change  in  attitudes  concerning 
legal  education.  Chaired  by 
Dean  Roger  Cramton  of  Cornell 
Law  School,  they  urge  that:  'Law 
schools  should  provide  all 
students  with  instruction  in 
such  fundamental  skills  as  oral 
communication,  interviewing, 
counselling  and  negotiation. 
Law  schools  should  also  offer 
instruction  in  litigation  skills  to 
all  students  desiring  it.' 

"The  ABA  task  force  report 
tells  us  that  all  students  who 
want  this  training  should 
receive  it,  and  yet  the  testimony 
of  law  school  deans  before  the 


Judicial  Conference  Committee 
was  that  only  one-third  "of  the 
students  who  want  such 
training  can  secure  it  at  present. 

"The  law  schools  have  done 
well  in  preparing  students  in 
legal  analysis  and  legal  thinking, 
but  where  the  law  schools  have 
not  performed  as  well  is  in 
training  in  the  elements  of 
advocacy.  Courtroom  advocacy 
must  be  taught  by  experienced 
trial  lawyers  backed  up  by  trial 
judges  who  preside  over  trials. 
Those  of  us  who  have  pressed 
this  point  for  years  have 
emphasized  at  all  times  that  it  is 
a  joint  enterprise.  The  law 
schools  must  lay  the  foundation 
and  the  trial  judges  and  the  legal 
profession,  through  the  bar 
associations,  must  take  up 
where  the  law  schools  leave  off. 

"But  in  this  very  processthere 
must  be  a  new  relationship 
between  the  three  branches  of 
our  profession.  Trial  lawyers  and 
trial  judges  must  work  directly 
with  the  law  schools.  Whatever 
barriers  exist  to  having 
practicing  lawyers  integrated 
into  this  aspect  of  law  teaching 
must  be  broken  down,  and  there 
are  encouraging  signs  that  some 
of  the  old  attitudes  on  this  score 
are  changing.  The  American 
College  of  Trial  Lawyers,  with 
over  three  thousand  members 
who  specialize  in  litigation,  has 

See  ADVOCACY  p.  7 


"Advocacy  is  not  my  responsibility,  it's  his. 


ADVOCACY  from  p.  6 

pledged  to  support  these  efforts 
in  cooperation  with  the  law 
schools.  That  means  that  some 
jf  the  best  trial  advocates  in  the 
Jnited  States  are  prepared  to 
jerform  these  services. 

"We  are  told  by  some  legal 
educators  that  on  their  present 
judgets  they  cannot  do  much 
nore  than  they  are  now  doing  in 
advocacy  training.  Other 
jducators  tell  us  it  is  not  the 
unction  of  a  law  school  to 
>rovide  such  training.  Still 
>thers  suggest  all  specialty 
raining  is  a  graduate  school 
unction.  Some  leaders  of  the 
>ar  tell  us  that  all  this  is  the 
esponsibility  of  the  law  schools, 
»ot  the  bar.  To  complete  this 
icious  circle,  some  judges  now 
ell  the  Judicial  Conference 
Committee  it  is  not  the 
esponsibility  of  the  courts  to 
issure  that  the  advocates  who 
ippear  before  them  are 
idequate. 

"But  this  is  a  responsibility 
hared  by  all  three.  Each  must 
ontribute  what  it  can  do  best, 
aw  teachers  are  skilled  at 
rganizing  teaching;  trial 
awyers  are  skilled  in  the  art  of 
dvocacy.  Trial  judges  know 
/hat  skills  are  needed  and  they 
re  painfully  aware  that  lack  of 
kills  makes  a  three  day  case  run 
ix,  eight  or  ten  days.  There  is 
ne  area  which  is  the  particular 
ssponsibility  of  the  organized 
ar,  and  that  is  to  see  that  law 
chools  are  provided  with  the 
ecessary  financial  support, 
hey  must  go  to  the  legislatures 
1  support  of  what  the  law 
chools  need. 

"There  is  one  direct  solution: 
he  American  Bar  Association 
stablished  its  standards  for 
ccrediting  law  schools  more 
lan  a  half  century  ago.  Those 
tandards  represent  one  of 
lany  great  contributions  of  that 
ssociation  to  our  profession 
nd  to  the  administration  of 
JStice.  In  that  accrediting 
rocess,  it  prescribes  standards 
lat  law  schools  are  required  to 

See  ADVOCACY  p.  8 


Last  month  32  newly  appointed  U.S.  District  Judges  assembled  at  the  Federal  Judicial 
Center  for  a  week-long  seminar.  Photographed  above  are  part  of  the  group  who  gathered  at 
the  Supreme  Court  for  the  dinner  held  in  conjunction  with  the  seminar. 


CALENDAR  from  p.  8 

Aug  27-29  Instructional  Technol- 
ogy Workshop;  Orlando,  FL 
Aug    27-30   Workshop   for   Chief 

Deputy  Clerks;  Salt  Lake  City,  UT 
Aug     28     Judicial     Conference 

Committee    on    the     Budget; 

Morgantown,  W  VA 
Aug  29-31  Seminar  for  Bankruptcy 

Judges;  San  Francisco,  CA 
Sept  10-12  Third  Circuit  Judicial 

Conference;  Hershey,  PA 
Sept  10-14  Advanced  Seminar  for 

U.S.  Probation  Officers;  Hartford, 

CT 
Sept  1 2-14  Seminarfor  Bankruptcy 

Judges;  Chicago,  IL 
Sept  1 2-1 5  Workshop  for  Clerks  of 

Bankruptcy  Courts;  St.  Louis,  MO 
Sept  1 7-20  Workshop  for  Clerks  of 

Bankruptcy  Courts;  Reno,  NV 
Sept  17-21   COURTRAN  II  STARS 

and  INDEX  Training;  Washington, 

DC  (Date  tentative) 
Sept   18-21    Effective  Productivity 

For  Court  Personnel;  Phoenix,  AZ 
Sept  19-20  Judicial  Conference 

of  the  U.S.;  Washington,  DC 
Sept    21     Circuit    Chief   Judges 

Meeting;  Washington,  DC 
Sept  24-28  Advanced  Seminar  for 

U.S.     Probation     Officers; 

Chattanooga,  TN 
Sept  25-28  Effective  Productivity 

for  Court  Personnel;  Cleveland, 

OH 


Sept  26-28  Advanced  Seminar  for 
U.S.  Magistrates;  Cherry  Hill,  NJ 

Sept  27-28  Advisory  Committee  on 
Criminal  Rules;  Washington,  DC 


COMPUTER  from  p.  3 

Seated  at  computer  terminals, 
the  judges  worked  their  way 
through  four  cases,  hypothetical 
as  well  as  actual,  dealing  with 
problems  related  to  the 
introduction  of  character 
evidence. 

Because  the  Center  is 
interested  in  the  possible  use 
judges  might  make  of  such 
exercises  as  an  independent 
study  aid,  each  judge  proceeded 
through  the  program  at  his  or 
her  own  rate  of  speed.  After 
completing  the  exercise,  each 
judge  was  given  an  evaluation 
form  on  which  to  register 
attitudes,  recommendations, 
and  overall  appraisal. 

The  tabulated  and  collated 
results  of  these  evaluations  will 
be  used  in  determining  whether 
the  Center  ought  to  fund  the 
development  of  a  series  of 
exercises  dealing  with  various 
procedural  and  problematic 
areas  of  the  law.  j|fj 
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Aug   1-3   Seminar  for  Bankruptcy 

Judges;  St.  Petersburg,  FL 
Aug  6-9  Workshop  for  Chief  Deputy 

Clerks;  Atlanta,  GA 
Aug  6-10  Orientation  Seminar  for 

U.S.     Probation     Officers; 

Washington,  DC 
Aug  7-10  Effective  Productivity  for 

Court  Personnel;  San  Francisco, 

CA 
Aug  13-16  Orientation  Seminar  for 

Part-Time     Magistrates;     San 

Francisco,  CA 
Aug  13-17  Advanced  Seminar  for 

U.S.  Probation  Officers;  St.  Louis, 

MO 
Aug  20-23  Workshop  for  Clerks  of 

Bankruptcy  Courts;  Wilmington, 

DE 


POSITION  AVAILABLE  IN 
EIGHTH  CIRCUIT 

Posit/on:  Clerk,  U.S.  Court 
of  Appeals  for  the  Eighth 
Circuit,  St.  Louis,  Missouri. 

Salary:  $38,1 60  to  $44,756 
(JSP  1 5  or  1 6)  commensurate 
with  qualifications. 

Qualifications:  Proven 
management  and  adminis- 
trative skills.  Law  related  or 
court  background  preferred. 

Application  and  resume 
should  be  sent  to  R.  Hanson 
Lawton,  Circuit  Executive  for 
the  Eighth  Circuit,  853  U.S. 
Courthouse,  Kansas  City, 
Missouri  64060. 
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Aug  20-23  COURTRAN  II  STARS 

and  INDEX  Review;  Washington, 

DC 
Aug  22-24  Seminar  for  Bankruptcy 

Judges;  Cherry  Hill,  NJ 
Aug     22-24     Advanced     Rational 

Behavior  Workshop;  Orlando,  FL 
Aug  22-25  Eighth  Circuit  Judicial 

Conference;  Rapid  City,  SD 

See  CALENDAR  p.  7 


ADVOCACY  from  p.  7 

meet.  If  other  solutions  are  not 
developed  the  Association  can 
solve  this  problem  by 
establishing  what  law  schools 
must  do  in  the  field  of  enlarged 
training  in  the  basic  elements  of 
advocacy  for  those  who  want  it. 
Probably  law  schools  have  the 
right,  for  example,  to  prescribe 
some  means  to  identify  the 
aptitude  of  such  applicants  for 
trial  advocacy. 

"The  ultimate  authority 
therefore  rests  with  the 
American  Bar  Association  and 
ultimate  responsibility  accom- 
panies authority.  But  this  by  no 
means  should  be  treated  as  an 
excuse  for  any  segment  of  the 
profession  to  evade  our 
collective  responsibility  of  the 
profession  as  a  whole. 

"We  spend  approximately 
twelve  times  as  much  to  train  a 
doctor  to  care  for  patients  as  we 
do  to  train  lawyers.  We  must 
spend  more  to  prepare  lawyers 
to  care  for  the  vital  rights  dealt 
with  in  the  courtrooms."  Ilfi 


«RS#nna 

NOMINATIONS 

George  Arceneaux,  Jr.,  U.S.  Distric 
Judge,  E.D.  LA,  June  12 

James  M.  Sprouse,  U.S.  Circui 
Judge  (CA-4),  July  9 

Matthew  J.  Perry,  Jr.,  U.S.  Distric 
Judge,  D.  SC,  July  9 


CONFIRMATIONS: 

J.  Jerome  Farris,  U.S.  Circuit  Judge 

(CA-9),  July  12 
Betty  Binns  Fletcher,  U.S.  Circui 

Judge  (CA-9),  July  12 
James  C.  Paine,  U.S.  District  Judge 

SD.  FL,  July  12 
Benjamin   F.   Gibson,  U.S.  Distric 

Judge,  WD.  Ml,  July  12 
Douglas  W.  Hillman,  U.S.  Distric 

Judge,  WD.  Ml,  July  12 
R.  Lanier  Anderson  III,  U.S.  Circui 

Judge  (CA-5),  July  12 
Albert  J.   Henderson,   U.S.   Circui 

Judge  (CA-5),  July  12 
Reynaldo    G.    Garza,    U.S.    Circui 

Judge  (CA-5),  July  12 
Carolyn    D.    Randall,    U.S.    Circui 

Judge  (CA-5),  July  12 
Henry  A.  Politz,  U.S.  Circuit  Judg< 

(CA-5),  July  12 
Francis    D.    Murnaghan,    Jr.,    U.S 

Circuit  Judge  (CA-4),  July  12 
Joseph   W.    Hatchett,   U.S.   Circui 

Judge  (CA-5),  July  12 
Thomas   M.    Reavley,    U.S.   Circui 

Judge  (CA-5),  July  12 


RESIGNATION 

Finis  E.  Cowan,  U.S.  District  Judg« 
SD.  TX,  June  30 
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PRESIDENT  SIGNS  SPEEDY  TRIAL  ACT 
AMENDMENTS 


The  Speedy  Trial  Act  of  1  974 
has  been  amended  by  Public 
Law  96-43,  signed  by  President 
Carter  August  2,  1 979.  The  law, 
which  passed  the  Senate  on 
June  1 9,  passed  the  House  with 
amendments  on  July  31.  The 
Senate  accepted  the  House 
amendments  on  the  same  day, 
sending  the  measure  to  the 
President. 

The  new  law  provides  for  a 
one-year  postponement  of  the 
dismissal  sanction,  which  will 
now  "become  effective  and 
apply  to  all  cases  commenced  by 
arrest  or  summons,  and  all 
informations  or  indictmentsfiled 
on  or  after  July  1,  1980."  No 
effective  date  was  provided  for  in 


the  amending  legislation  itself, 
and  it  therefore  became  effective 
when  signed.  Because  the  dis- 
missal sanction  was  in  effect 
from  July  1  through  August  1, 
1979,  some  question  remains 
about  its  applicability  to  cases 
pending  before  the  amendments 
became  law. 

The  Senate  bill  had  provided 
for  a  two-year  postponement  of 
the  dismissal  sanction.  The 
House  cut  the  postponement  to 
one  year.  With  that  exception, 
the  major  features  of  the 
legislation  are  unchanged  from 
those  of  the  Senate  bill,  reported 
in  the  June  issue  of  The  Third 
Branch.  j]fj 


REPORTON  NEW  JUDGESHIPS 


The  Department  of  Justice 
reports  that,  as  of  the  beginning 
of  the  recent  congressional 
recess,  40  nominations  for  new 
judgeships — 28  district  and  12 
circuit — under  the  Omnibus 
Judgeship  Act  have  been  con- 
firmed by  the  Senate. 

Forty-six  presidential  nomi- 
nations— 10  circuit  and  36 
district  positions — have  been 
made  and  are  awaiting  Senate 
confirmation. 

Approximately  40  potential 
nominees — about  10  circuit  and 
30  or  more  district  positions — 


are  presently  under  active 
investigation  in  the  Executive 
Branch,  and  it  is  hoped  that  half 
of  these  investigations  will  lead 
to  nominations  before  Congress 
returns  on  September  5. 

Of  the  1 52  federal  judgeships 
created  by  the  Act,  only  fifteen  or 
so  have  had  no  action  taken  thus 
far. 

Regarding  judgeships  existing 
prior  to  passage  of  the  Omnibus 
Judgeship  Act,  there  are  cur- 
rently 31  vacancies — 3  circuit, 
27districtandoneontheCourtof 
Customs  and  Patent  Appeals. 


AMENDMENTS  TO  SOME 

FEDERAL  RULES  DELAYED: 

OTHER  AMENDMENTS 

APPROVED 

The  effective  date  of  certain 
amendments  to  the  Federal 
Rules  of  Criminal  Procedure  and 
the  Federal  Rules  of  Evidence 
has  been  delayed  conditionally 
as  a  result  of  the  passage  of  a 
new  law,  PL  96-42,  signed  by 
the  President  on  July  31 ,  1 979. 
The  affected  amendments  were 
a  small  part  of  a  package  of 
proposed  amendments  to  vari- 
ous sets  of  rules  submitted  to 
Congress  by  The  Chief  Justice 
on  behalf  of  the  Supreme  Court 
on  April  30,  1979.  Those  pro- 
posed amendments  not  within 
the  ambit  of  PL  96-42  took  effect 
as  originally  scheduled  on 
August  1,  1979. 

Delayed  by  the  new  statute 
are  amendments  to  the  follow- 
ing Rules  of  Criminal  Procedure: 
11  (e)(6),  relating  to  the  admis- 
sibility of  pleas,  plea  discus- 
sions, and  related  statements; 
1  7  (h)  and  new  Rule  26.2, 
relating  to  the  production  of 
statements  of  witnesses;  32  (f) 
and  new  Rule  32.1  relating  to 
revocation  or  modification  of 
probation;  and  44  (c),  relating  to 
joint  representation  of  two  or 
more  defendants  by  the  same 
retained  or  assigned  counsel. 
The  effective  date  of  these 
amendments  has  been  post- 
poned until  December  1,  1980, 
or  until  an  Act  of  Congress, 
whichever  occurs  earlier.  Addi- 
tionally, the  amendmentstoFed- 
eral  Rules  of  Criminal  Procedure 
See  AMENDMENTS  page  3 
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NATIONAL  INSTITUTE  OF 
JUSTICE  AND  LEAA 

With  legislation  pending  to 
extend  the  funding  of  the  Law 
Enforcement  Assistance  Ad- 
ministration beyond  the  expira- 
tion date  of  September  30, 
1979,  the  concept  of  establish- 
ing a  National  Institute  of  Jus- 
tice has  recently  received  added 
attention.  Obviously,  whatever 
legislation  is  passed  will  affect 
the  future  of  both  LEAA  and,  if  it 
is  ultimately  established,  the 
proposed  Institute.  The  National 
Institute  of  Justice  received  the 
endorsement  of  the  American 
Bar  Association's  House  of  Dele- 
gates in  1  971  and  varying  drafts 
of  legislation  have  periodically 
been  introduced  since  that  time. 

In  a  recent  interview  with 
Congressman  Robert  W.  Kas- 
tenmeier  of  Wisconsin,  the 
Congressman  was  asked  about 
his  views  on  this  subject.  As 
Chairman  of  the  House  Subcom- 
mittee on  Courts,  Civil  Liberties 
and  the  Administration  of 
Justice,  the  Congressman's 
statements  will  have  special 
interest  for  all  those  working  in 
the  courts,  state  and  federal.  The 
questions  and  his  replies  follow. 


Do  you  favor  the  National 
Institute  of  Justice  concept, 
Mr.  Kastenmeier? 

Ultimately  as  a  replacement 
for  the  Law  Enforcement  Assist- 
ance Administration,  yes.  This  is 
because  law  enforcement  assist- 
ance rises  out  of  a  somewhat 
narrow  notion  of  the  federal 
system  aiding  state  and  local 
governments    with    respect    to 
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Shown  above  are  participants  in  a  workshop  at  the  seminar  for  recently  appointed  probation 

officers  (see  related  picture  page  3).  Workshop  topics  included  the  presentence  report  and 
an  exercise  in  sentencing  problems. 


fighting  crime  through  tradi- 
tional law  enforcement  entities. 
Recently,  we  have  discovered 
that  over  time  we  have  loaded 
into  LEAA  things  that  are  really 
scarcely  related  or  tangential  to 
the  original  mandate.  Aiding 
correctional  facilities  and  the 
courts  are  examples.  Many  other 
things  truly  do  not  belong  there. 
It  would  have  been  better  as  we 
learned  of  these  other  problems 
to  redescribe  nationally  an 
agency  which  could  more  ration- 
ally treat  these  areas,  rather 
than  to  address  whether  or  not 
the  peripheral  area  aids  in  ap- 
prehension of  the  lawbreaker. 
This  is  the  present  system  which 
stretches  LEAA  too  far. 

Do  you  favor  having  it  in  the 
Department  of  Justice? 

I  would  not  necessarily  insist 
that -it  be  in  the  Department  of 
Justice;  that  is  merely  one 
notion.  It  might  well  be  outside 
of  the  Department  of  Justice.  I 
do  think  the  Department  of 
Justice,  acting  through  the  At- 
torney General,  could  and  should 
play  a  prominent  role  in  any  such 
entity.  I  really  have  no  fixed  view 
on  how  it  should  be  formed  or 
where    it    should    be    situated 


organizationally.  I  am  very  open- 
minded  on  that  question. 

Do  you  recall  the  objection  to 
locating  a  National  Institute  of 
Justice  in  the  Department  of 
Justice  when  it  was  first 
suggested? 

Yes,  and  perhapsinduecourse 
it  would  be  called  something  else 
and  treated  quite  differently 
What  I  am  saying  is  that  there  is 
room  for  a  national  umbrella  to 
encompass  some  of  the  activities 
we  have  just  discussed.  The  Law 
Enforcement  Assistance  Admin- 
istration does  not  appear  to  be 
the  best  longtermvehicleforthat 
purpose. 

*■*♦»» 

As  recently  as  August  13, 
Senator  Howell  Heflin,  who  is  a 
member  of  the  Senate  Judiciary 
Committee,  in  a  speech  at  the 
annual  meeting  of  the  American 
Bar  Association  recommended 
that  further  study  be  made  of  the 
Conference  of  Chief  Justices' 
proposal  to  establish  a  State 
Justice  Institute.  The  Senator 
said  such  an  institute couldfund 
programs  for  the  state  courts, 
whether  or  not  LEAA  is  contin- 
ued, jin 


Recently  appointed  probation  officers  from  across  the  United  States  met  at  the  Federal 
Judicial  Center  for  an  orientation  seminar,  August  6-1 0.  Robert  N.  Altman  (at  lecturn)  from 
he  Probation  Division,  Administrative  Office  of  the  United  States  Courts,  spoke  on  the 
>robation  officer  and  the  community.  Subjects  presented  by  others  included  the  role  of  the 
>robation  officer  in  supervising  probationers,  ethics  of  the  probation  officer  and  pretrial 
services. 


AMENDMENTS  from  page  1 

40  took  effect  as  planned  on 
August  1  of  this  year,  but 
references  in  subparagraphs 
(d)(1)  and  (d)(2)  to  the  proposed 
new  Rule  32.1  (a)  have  been 
deleted. 

The  other  consequence  of  PL 
96-42  is  to  postpone,  pursuant 
to  the  above  schedule,  those 
amendments  to  Federal  Rule  of 
Evidence  410  relating  [in  a 
manner  consistent  with  the 
now-postponed  amendments  to 
=ederal  Rules  of  Criminal  Pro- 
cedure 1 1  (e)(6)]  to  the  admissi- 
Dility  of  pleas,  plea  discussions 
and  related  statements. 

Unaffected  by  PL  96-42  were 
[he  amendments  proposed  to 
:he  following  rules:  Federal 
^ules  of  Criminal  Procedure 
3(e),  7(c)(2),  9(a),  11  (e)(2),  18, 
32  (c)(3)(E),  35  and  41  (a),  (b)  and 
c)(1 );  Federal  Rules  of  Appellate 
3rocedure  1  (a),  3  (c),  (d)  and  (e), 
Ma),  5(d),  6(d),  7,  10(b),  11  (a), 
b),  (c)  and(d),  12,  13(a),  24(b), 
27  (b),  28(g)  and (j),  34 (a)  and (b), 
35  (b)  and  (c),  39  (c)  and  (d)  and 
10;  Rule  10of  the  Rules  Govern- 
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Publications  are  primarily 
listed  for  the  reader's  informa- 
tion. Those  in  bold  face  are 
available  from  the  FJC  Informa- 
tion Services  Office. 

Law  of  Sentencing.  Arthur  W. 
Campbell,  Lawyers  Co- 
operative Publishing  Co.,  1978. 

New  Settlement  Techniques 
for  the  Trial  Judge.  Julius  M. 
Title.     18     Judges'    J.     42-49 


ing  Proceedings  in  the  United 
States  District  Courts  on  appli- 
cation under  Section  2254  of 
Title  28,  United  States  Code;  and 
Rules  10  and  11  of  the  Rules 
Governing  Proceedings  in  the 
United  States  District  Courts  on 
a  motion  under  Section  2255  of 
Title  28,  United  States  Code.  All 
of  the  above  amendments 
became  effective  as  originally 
scheduled  on  August  1,  1  979. jlfl 


COMMUNITY  RELATIONS 
SERVICE 

The  Community  Relations  Ser- 
vice (CRS)  of  the  Department  of 
Justice  offers  federal  courts  an 
alternative  to  litigation  in  cases 
relating  to  civil  rights.  Generally, 
CRS  can  mediate  any  racial  or 
ethnic  dispute.  These  have  in- 
cluded suits  alleging  civil  rights 
violations,  a  suit  brought  by  a 
predominately  black  subdivision 
against  public  utility  companies, 
and  alleged  discrimination  in 
stores,  restaurants  and  other 
public  places.  CRS  was  created 
by  the  Civil  Rights  Act  of  1  964  to 
help  racially  troubled  communi- 
ties solve  their  problems. 

Federal  courts  have  referred 

See  CRS,  page  5 


(Winter  1979). 

The  N  on  -  P  recede  nt  ia  I 
Precedent  -  Limited  Publication 
and  No-Citation  Rules  in  the 
United  States  Courts  of  Appeals. 
William  L.  Reynolds  &  William 
M.  Richman.  78  Colum.  L.  Rev. 
11  67-1208  (Oct.  1978). 

Of  Frankenstein  Monsters 
and  Shining  Knights.  Myth, 
Reality,  and  the  "Class  Action 
Problem".  Arthur  R.  Miller.  92 
Harv.  L.  Rev.  664-694  (Jan. 
1979). 

Proceedings  of  the  Thirty- 
Ninth  Annual  Conference  of  the 
District  of  Columbia  Circuit.  81 
FRD  263-360  (May  1979). 

Report  to  the  President  and 
the  Attorney  General.  National 
Commission  for  the  Review  of 
Antitrust  Laws  and  Procedures. 
80  FRD  509-623  (Mar.  1979). 

Speedy  Trial  Act  —  Its  Impact 
on  the  Judicial  System  Still 
Unknown.  U.S.  Comptroller 
General  GAO,  May  5,  1979. 

Ten  Commandments  for  the 
New  Judge.  Edward  J.  Devitt,  65 
ABA  J.  574-576  (April  1979). 

When  Prisoners  Sue:  A  Study 
of  Prisoner  Section  1983  Suits 
in  the  Federal  Courts.  William 
Bennett  Turner.  92  Harv.  L.  Rev. 
610-663  (Jan.  1977). 


TEXT  ON  PRISONER  CIVIL  RIGHTS  LAW  PUBLISHED 
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A  comprehensive  resource 
volume  on  the  complex  case  law 
in  the  area  of  prisoner  litigation 
is  now  available  on  request. 

Titled  Compendium  of  the  Law 
on  Prisoners'  Rights,  the  text 
begins  with  a  detailed 
comparison  of  habeas  corpus 
and  prisoner  civil  rights  petitions 
and  proceeds  to  examine  in 
depth  the  various  aspects  of  the 
latter  causes  of  action.  It 
discusses  the  opinions  on  forma 
pauperis  petitions  and  the 
frivolous  and  malicious  test;  it 
reports  on  the  requirements  for 
causes  of  action  under  42  U.S.C. 
§  1983  and  presents  the  cases 
brought  under  the  various 
sections  of  and  amendments  to 
the  Constitution;  it  analyzes 
defenses  to  these  petitions  as 
well  as  descriptive  motions 
under  the  federal  rules;  and  it 
covers  the  various  aspects  of  the 
relief  stage  of  these  cases. 

The  compendium  has  been 
made  available  to  the  federal 
judiciary,  through  the  Judicial 
Center,  by  the  Prisoner  Civil 
Rights  Committee  of  the  Center. 


It  was  originally  compiled  by 
U.S.  Magistrate  lla  Jeanne  Sen- 
senich  of  the  Western  District  of 
Pennsylvania  as  part  of  her  own 
research  in  the  area,  and 
expanded  by  her  at  the 
Committee's  request  as  part  of 
its  ongoing  study  of  the 
problems  confronting  federal 
courts  in  prisoner  cases. 

Although  the  work  is  an 
individual  effort  and  does  not 
purport  to  reflect  the  views  of 
either  the  Committee  or  the 
Center,  it  will  serve  as  an  ef- 
fective research  tool  for  judges, 
magistrates  and  other  members 
of  the  federal  judiciary.  It  has 
been  prepared  in  a  loose-leaf 
format  to  accommodate 
insertions  and  necessary 
updates  that  would  be 
performed  by  the  users  of  the 
document.  For  example,  the 
Supreme  Court  decision  in  Bell 
v.  Wolfish  was  handed  down 
just  as  the  compendium  was 
going  to  press. 

Copies  of  the  compendium 
may  be  obtained  from  the  Infor- 
mation Services  Office  of  the 
Federal  Judicial  Center,  flfi 


calendar 

Aug  29-31  Seminar  for  Bank- 
ruptcy Judges;  San  Mateo,  CA 

Sept  10-12  Third  Circuit  Judicial 
Conference;  Hershey,  PA 

Sept  10-14  Advanced  Seminar  for 

U.S.  Probation  Officers;  Hartford, 

CT 
Sept  11-13,  In-Court  Management 

Workshop     for     U.S.     Probation 

Officers;  Canadian,  OK 
Sept  17-20  COURTRAN  II  STARS 

Training;  Washington,  DC 
Sept     1  8-1  9  Appellate    Deputy 

Clerks  Seminar  (CA-10);  Denver, 

CO 
Sept    18-21    Effective   Productivity 

for  Court  Personnel;  Phoenix,  AZ 


Sept  19-20  Judicial  Conference 
of  the  United  States;  Wash- 
ington, DC 

Sept  21  Meeting  of  Circuit  Chief 
Judges;  Washington,  DC 

Sept  21  Meeting  of  District  Judge 
Delegates  to  Judicial  Confer- 
ence; Washington,  DC 

Sept  24-28  COURTRAN  II  STARS 
and  INDEXTraining;  Washington, 
DC 

Sept  24-28  Advanced  Seminar  for 
U.S.  Probation  Officers; 
Chattanooga,  TN 

Sept  25-27  In-Court  Management 
Workshop  for  U.S.  Probation 
Officers;  Brainerd,  MN 

Sept  25-28  Effective  Productivity 
for  Court  Personnel;  Cleveland, 
OH 

Sept  26-28  Advanced  Seminar  for 
U.S.  Magistrates;  Cherry  Hill,  NJ 


POSITION  AVAILABLE  IN 

WESTERN  DISTRICT  OF 

WASHINGTON 

Clerk,  United  States  Bank- 
ruptcy Court  for  the  Western 
District  of  Washington  at 

Seattle 

Salary:  $38,160-$44,756 
(JSP  15-16).  Starting  salary 
and  grade  commensurate 
with  applicant's  qualifica- 
tions. 

General  Description:  The 
Clerk  of  the  Bankruptcy  Court 
must  have  the  ability  to 
organize  and  manage  the 
Court  system  as  set  out  in  the 
Bankruptcy  Reform  Act  of 

1978,  effective  October  1, 

1979.  The  Clerk  will  not  only 
serve  the  Court  as  its  principal 
executive  officer,  but  will  also 
be  involved  in  the  selection  of 
bankruptcy  trustees  and  the 
monitoring  and  auditing  of 
bankruptcy  cases. 

Qualifications:  Graduate 
degree,  Business  or  Public 
Administration  preferred;  at 
least  five  years  administrative 
or  professional  experience  in 
public  service  or  business; 
and  knowledge  of  modern 
personnel  management  prin- 
ciples and  methods.  A  know- 
ledge of  the  legal  system  and 
court  procedures  is  valuable, 
and  formal  education,  train- 
ing and  experience  in  court 
management  is  particularly 
relevant. 

To  apply:  Submit  a  detailed 
resume  by  September  1, 
1 979,  to:  Honorable  Sidney  C. 
Volinn,  Chief  Bankruptcy 
Judge,  220  U.S.  Courthouse, 
Seattle,  WA  98104. 


Sept    27-28  Advisory    Committee 

on  Criminal  Rules;  Washington, 

DC 
Oct.     2-5   Sentencing    Institute 

(CA-5);  Dallas,  TX 
Oct    15-16  Workshop   for   District 

Judges  (CA-7);  Chicago,  IL 
Oct.     17-19   Conference    of 

Metropolitan      Chief     Judges; 

Williamsburg,  VA 


FEDERAL  JUDICIARY 

GEARS  UP  TO  CONSERVE 

ENERGY 

In  cooperation  with  the  Pres- 
jent's  energy  program,  Chief 
ustice  Warren  E.  Burger  an- 
lounced  last  month  that  the 
allowing  steps  will  be  taken  at 
he  Supreme  Court: 

•  With  the  exception  of  small 
reas  where  there  are  technical 
roblems  such  as  the  library  and 
he  computer  room,  building 
ooling  is  now  limited  to  78 
egrees  in  warm  months  and 
leating  is  limited  to  65  degrees 
uring  colder  periods.  Monitors 
re  being  appointed  in  all 
epartments  to  assure  compli- 
nce. 

•  "Turn  Out  That  Light"  signs 
hroughout  the  building  will 
gmind  employees  to  conserve 
ghting  in  the  building.  Two 
aily  patrols  will  monitor  un- 
eeded  lighting. 

•  Energy  conservation  efforts 
egun  many  months  ago — atthe 
nset  of  the  energy  shortage — 
/ill  be  continued.  For  example, 
Iternate  ceiling  lights  in  the 
ustices'  corridor  have  been 
xtinguished. 

In  addition  to  these  efforts  at 
ie  Supreme  Court,  The  Chief 
ustice  has  written  to  all  chief 
jdges  of  the  district  and  circuit 
ourts  as  chairman  of  the 
udicial  Conference  of  the 
Inited  States: 

"I  am  fully  aware  of  the 
roblems  of  trying  to  conduct 
rials  and  other  proceedings  in 
xcessively  high  temperatures.  I 
m  also  aware  that  virtually  all 
lodern  court  buildings,  that  is 
hose  built  within  the  last  thirty 
ears,  are  likely  to  have  sealed 
i/indows.  As  a  result  the  admo- 
lition  to  open  the  windows  is 
mrealistic. 

"We  have  a  national  crisis  in 
he  use  of  energy,  and  for  the 
ast  two  months  we  have  been 
flaking  adjustments  in  the  Su- 
reme  Court  Building  to  cooper- 
te  with  the  national  effort  in 
his  respect. 

"Air  conditioning  and  heating 


are  not  the  only  factors  in  the 
consumption  of  energy.  Modern 
office  lighting  consumes  a  great 
deal  of  energy,  and  in  the 
Supreme  Court  Building,  every 
office,  without  exception,  has  a 
prominently  displayed  sign, 
Turn  Off  That  Light.'  Obviously 
this  does  not  mean  turn  off  the 
lights  at  all  times,  but  to  turn 
them  off  when  they  are  not 
needed,  as  when  the  occupant 
of  that  office  goes  to  lunch  or 
leaves  for  any  significant  period 
of  time. 

"I  urge  you  to  designate  an 
'energy  monitor'  for  every  office 
under  the  control  of  your  court 
and  to  make  every  effort  to 
reduce  energy  consumption. "lift 


NATIONAL  CRIMINAL 

JUSTICE  REFERENCE 

SERVICE 

The  National  Criminal  Justice 
Reference  Service  (NCJRS)  is  an 
information  clearinghouse  and 
reference  serviceavailabletothe 
federal  judiciary.  Because  this 
service  is  relatively  unknown, 
there  are  set  forth  below  the 
types  of  services  offered  the 
federal  judges  and  their  support- 
ing personnel  LEAA  funded  and 
functioning  under  the  aegis  of 
the  National  Institute  of  Law 
Enforcement  and  Criminal  Jus- 
tice, NCJRS  has: 

•  A  professional  staff  of  refer- 
ence specialists,  knowledge- 
able in  specific  subject  areas 
such  as  courts,  corrections  and 
sentencing,  who  respond  to 
inquiries  using  a  37,000  docu- 
ment data  base. 

•  Free  microfiche  copies  of 
many  documents  in  the  NCJRS 
collection  available  upon  re- 
quest, as  well  as  paper  copies  of 
selected  documents. 

•  A  document  loan  program 
making  the  entire  NCJRS  col- 
lection available  to  other  librar- 
ies when  public  or  organizational 
libraries  submit  an  interlibrary 
loan  form. 

•  A  reading  room  and 
reference  library  maintained  in 


downtown  Washington,  DC,  at 
1015  20th  Street,  N.W.,  that 
provides  access  to  the  NCJRS 
collection  and  many  basic 
sources  of  information. 
•  A  selective  notification  of 
information  service  through 
which  NCJRS  mails  a  monthly 
journal  announcing  publica- 
tions and  meetings  to  those  who 
register  for  it.  Registratin  forms 
and  additional  information  may 
be  obtained  by  writing  to: 
NCJRS,  Box  6000,  Rockville, 
MD  20850.  IN 


CRS  from  page  3 

cases  to  CRS  through  several 
means.  In  the  District  of  Mass- 
achusetts the  Court  postponed 
action  in  two  suits  alleging 
harrassment  of  black  families  in 
Boston  public  housing  while 
attempts  were  made  by  CRS  to 
resolve  some  of  the  issues 
involved.  In  the  Western  District 
of  Michigan,  the  Court  issued  an 
order  requiring  all  parties  in 
desegration  efforts  to  cooperate 
with  CRS.  The  Court  in  the 
Northern  District  of  Ohio  asked 
CRS  to  help  Cleveland  desegre- 
grate  its  public  schools. 

CRS  activities,  tailored  to  meet 
specific  local  needs,  fall  into 
eight  categories: 

•  Public  safety  and  school 
security. 

•  Citizen  involvement 

•  Curbing  problems  in  schools 
through  improved  discipline 
codes 

•  On-the-spot  conciliation  of 
disputes 

•  Identifying  outside  sources 
of  assistance 

•  Providing  liaison  among  af- 
fected parties,  agencies,  and  in- 
stitutions 

•  Training  for  school  and 
police  personnel 

•  Improving  communications. 
CRS    offices    are    located    in 

Atlanta,  Boston,  Chicago,  Dallas, 
Denver,  Kansas  City  (MO),  New 
York,  Philadelphia,  San  Fran- 
cisco, Seattle,  and  Washington. l¥l 
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The  following  nominations 
were  erroneously  listed  in  The 
July  Third  Branch  as  confir- 
mations: 

J.  Jerome  Farris,  U.S.  Circuit  Judge, 

(CA-9),  July  12 
Betty  Binns  Fletcher,  U.S.  Circuit 

Judge  (CA-9),  July  12 
James  C.  Paine,  U.S.  District  Judge, 

S.D.  FL,  July  12 
Benjamin   F.  Gibson,  U.S.   District 

Judge,  W.D.  Ml,  July  12 
Douglas  W.  Hillman,  U.S.   District 

Judge,  W.D.  Ml,  July  12 


NOMINATIONS 


District 


Judge, 
Barbara 

Judge, 
Terence 

Judge, 


District 


District 
District 


District 


James    W.    Kehoe,    U.S. 
Judge,  S.D.  FL,  July  18 
Dudley  H.  Bowen,  Jr.,  U.S.  District 

Judge,  S.D.  GA,  July  19 
Juan    G.    Burciaga,    U.S. 
D.  NM,  July  19 
B.    Crabb,    U.S. 
W.D.  Wl,  July  21 
T.    Evans,    U.S. 
ED.  Wl,  July  21 
Eugene  P.  Spellman,  U.S. 

Judge,  S.D.  FL,  July  21 
Gene  E.  Brooks,  U.S.  District  Judge, 

S.D.  IN,  July  27 
Albert  Tate,  Jr.,  U.S.  Circuit  Judge 

(CA-5),  July  31 
William    L.    Beatty,    U.S. 

Judge,  S.D.  IL,  July  31 

Hugh    Gibson,    Jr.,    U.S. 

Judge,  S.D.  TX,  July  31 

George   J.    Mitchell,    U.S. 

Judge,  D,  ME,  July  31 


District 


District 


District 


Jerry  L.   Buchmeyer,   U.S.  District 

Judge,  N.D.  TX,  Aug.  3 
Alan  N.  Bloch,  U.S.  District  Judge, 

W.D.  PA,  Aug  3 


CONFIRMATIONS 

Marvin     E.    Aspen,     U.S.     District 

Judge,  N.D.  IL,  July  23 
Susan  H.  Black,  U.S.  District  Judge, 

M.D.  FL,  July  23 
James     B.     Moran,     U.S.     District 

Judge,  N.D.  IL,  July  23 
Richard  P.   Conaboy,   U.S.   District 

Judge,  M.D.  PA,  July  23 
Sylvia     H.     Rambo,     U.S.     District 

Judge,  M.D.  PA,  July  23 
Lawrence  K.  Karlton,  U.S.  District 

Judge,  E.D.  CA,  July  23 
Warren   W.    Eginton,   U.S.   District 

Judge,,  D.  CT,  July  23 
William  J.  Castagna,  U.S.  District 

Judge,  M.D.  FL,  July  23 
Orinda     D.     Evans,     U.S.     District 

Judge,  N.D.  GA,  July  23 
Marvin     H.     Shoob,    U.S.    District 

Judge,  N.D.  GA,  July  23 
G.    Ernest    Tidwell,    U.S.    District 

Judge,  N.D.  GA,  July  23 
Robert  L.  Vining,  Jr.,  U.S.  District 

Judge,  N.D.  GA,  July  23 
Patricia  M.  Wald,  U.S.  Circuit  Judge 

(CA-DC),  July  24 


APPOINTMENTS 

Jon  0.  Newman,  U.S.  Circuit  Judge 

(CA-2),  June  25 
Amalya    L.    Kearse,    U.S.    Circuit 

Judge  (CA-2),  June  27 
Valdemar  A.  Cordova,  U.S.  District 

Judge,  D.  AZ,  July  3 
Dolores    K.    Sloviter,    U.S.    Circuit 

Judge  (CA-3,  August  21 
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RESIGNATION 
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Judge,  Canal  Zone,  July  15 


DEATH 
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Judge,  D.DC  July  31. 


Distri 


THE  THIRD  BRANCH 

VOL.  11,  No.  8  AUGUST,  1 979 

ISSN  0040-61  20 


FIRST  CL/ISS  MAM 


THE  FEDERAL  JUDICIAL  CENTER 

DOLLEY  MADISON  HOUSE 

1520  H  STREET,  N.W. 

WASHINGTON,  D.C.  20005 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAIC 
UNITED  STATES  COURTS 


'U.S.  GOVERNMENT  PRINTING  OFFICE:  9179— 280— 91 1(8) 


GOVT.  DDT. 


tin  lhelhird  Branch  tin 


Dolley  Madison  House,  1520  H  Street,  N.W.,  Washington,  D.C.  20005 


UNII/Miy  Of  miNfl 


Bulletin  of  the  Federal  Courts 


OCT     11979 


-u 


VOL.  11,  No.  9 


Published  by  the  Administrative  Office  of  the  U.S.  Courts  and  the  Federal  Judicial  Center 


SEPTEMBER,  1979 


INTERVIEW  WITH  SENATOR  EDWARD  M.  KENNEDY 

Senator  Edward  M.  Kennedy, 
who  has  continuously  represen- 
ted Massachusetts  in  the 
Senate  since  1962,  became 
Chairman  of  the  Senate 
Judiciary  Committee  at  the 
beginning  of  this  session  of 
Congress.  In  the  following 
interview  conducted  earlier  this 
summer,  he  comments  on  the 
work  of  the  Committee  and 
other  matters  affecting  the 
federal  judiciary. 

There  has  been  reference  in 
the  press  and  in  your  speeches 
to  your  plans  for  the  Senate 
Judiciary  Committee  during 
this  session  of  Congress.  After 
over  a  half  year  of  experience 
as  Chairman  of  the  Commit- 
tee, are  you  satisfied  that  the 
Committee  is  making  good 
progress? 

I  think  we  have  made  impor- 
tant progress  in  the  first  six 
months  of  this  year,  although  at 
least  a  part  of  that  time  was 
spent  in  reorganizing  our  Com- 
mittee structure  and  in  welcom- 
ing to  the  Judiciary  Committee  a 
number  of  new  members,  both 
Democrats  and  Republicans, 
who  I  think  have  been  a  great 
addition  to  the  Committee. 

We  have,  first  of  all,  reorgan- 
ized the  responsibility  for  over- 
sight of  the  Justice  Department. 
We  have  had  the  first  compre- 
hensive set  of  hearings  on  the 
work  of  the  Justice  Department; 
the  clear  intention  of  the  hear- 
ings was  to  review  Justice  De- 
partment activities  --  establish 


EDWARD  M.  KENNEDY 

benchmarks  --  so  that  in  future 
years  we  could  better  measure 
the  performance  of  the  Depart- 
ment. The  goal  is  to  focus  more 
attention  to  and  bring  about  a 
greater  sense  of  priorities  within 
the  Department  itself. 

Secondly,  we've  completed 
the  redrafting  and  reauthoriza- 
tion of  the  Law  Enforcement 
Assistance  Act,  the  principal 
instrument  by  which  the  federal 
government  works  with  local 
communities  and  states  in  an 
area  of  high  priority  to  the 
American  people:  crime.  It  was  a 
major  restructuring  which  was 
reported  out  unanimously  from 
the  Committee;  we  received  very 
strong  bipartisan  support  from 
the  Senate  itself  when  the  bill 
pased  67  to  8.  I  think  it's  much 
better  legislation  than  that 
which  currently  exists  and  I'm 

See  INTERVIEW  p.  4 


TRUSTEES    NAMED   UNDER 
NEW  BANKRUPTCY  ACT 

Pursuant  to  the  terms  of  the 
Bankruptcy  Reform  Act  of  1 978, 
effective  October  1,  1979,  ten 
individuals  have  been  appointed 
by  the  Department  of  Justice  to 
serve  as  United  States  trustees 
in  ten  statutorily  designated 
pilot  areas.  Under  the  new  Act, 
the  most  comprehensive  change 
in  the  bankruptcy  laws  since  the 
Bankruptcy  Act  of  1898,  these 
trustees  will  have  general 
supervisory  responsibilities  over 
the  administration  of  debtors' 
estates. 

Named  as  pilot  trustees  were: 
William  H.  Tucker  for  the  Dis- 
tricts of  Maine,  Massachusetts, 
Rhode  Island  and  New  Hamp- 
shire; Irving  H.  Picard  for  the 
Southern  District  of  New  York; 
Hugh  M.  Leonard  for  the  Dis- 
tricts of  Delaware  and  New 
Jersey;  Francis  Dicello  for  the 
District  of  Columbia  and  the 
Eastern  District  of  Virginia;  Billy 
Jack  Rivers  for  the  Northern 
District  of  Alabama;  Arnaldo  N. 
Cavazos,  Jr.  for  the  Northern 
District  of  Texas;  David  H.  Coar 
for  the  Northern  District  of  Illi- 
nois; William  P.  Westphal,  Sr. 
for  the  Districts  of  Minnesota, 
North  Dakota  and  South  Dakota; 
James  T.  Eichstaedt  for  the 
Central  District  of  California; 
and  Dolores  B.  Kopel  for  the 
Districts  of  Colorado  and  Kan- 
sas. 

In   conformity  with  the   new 

Act's   simplification   of  existing 

law  and  the  expansion  of  the 

jurisdiction    of    the    bankruptcy 

See  TRUSTEES  p.  2 


CHIEF  JUSTICE  CALLS  FOR  FEDERAL/STATE  STUDY  OF 
ALTERNATIVES  TO  JURIES  IN  PROTRACTED  CIVIL  CASES 


In  a  speech  last  month  before 
the  annual  meeting  of  state 
chief  justices,  Chief  Justice 
Burger  called  upon  the  state 
judges  to  join  with  the  federal 
judiciary  in  studying  alternatives 
to  the  use  of  lay  juries  in  pro- 
tracted civil  trials,  defined  as 
cases  requiring  a  month  or  more 
to  try. 

In  his  call  for  cooperation,  The 
Chief  Justice  pointed  out  sev- 
eral shortcomings  in  the  present 
system:  professional  persons  or 
others  qualified  to  cope  with 
complex  economic  or  scientific 
questions  rarely  survive  chal- 
lenges in  the  jury  selection  pro- 
cess;  protracted  trials  typically 


raise  factual  issues  of  enormous 
complexity;  a  judge's  explana- 
tion of  legal  issues  may  take  not 
hours,  butdays;  there  isa  limitto 
the  ability  of  anyone,  including  a 
judge,  to  remember  complicated 
transactions  described  in  a  long 
trial;  and  an  enormous  burden, 
bordering  on  cruelty,  is  imposed 
upon  jurors  drafted  to  sit  in  a 
totally  strange  environment  for 
long  periods  of  time  trying  to 
cope  with  issues  largely  beyond 
their  grasp. 

The  Chief  Justice  noted  that 
the  framers  of  our  Constitution 
had  no  experience  to  guide  them 
in  framing  standards  for  the  kind 
of  complex  cases  which  are  the 
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judges,  the  goal  of  the  trustee 
system  is  to  free  the  bankruptcy 
court    from    responsibilities    of 
administration  and  to  avoid  the 
appearance  of  bias  inherent  in  a 
judge's  appointing  a  trusteeor  in 
hearing  evidence  (at  meetings  of 
creditors   or   other   non-judicial 
settings)  relevant  to  administra- 
tion  but   inadmissible  in  litiga- 
tion. In  the  pilot  districts,  panels 
of    private    trustees,    creditors' 
committees,  and  examiners  will 
all  be  selected  by  the  U.S.  trust- 
ees, thus  enhancing  the  appear- 
ance of  neutrality  of  all  parties 
appearing  before  a  bankruptcy 
judge.    For  the  districts   in  the 
country     which     were     not 
designated    participants    in   the 
program,  bankruptcy  judges  will 
retain     some    administrative 
responsibilities  but  will  not  have 
direct  supervisory  responsibility 
over  private  trustees.  The  new 
Act     has     alleviated     the 
bankruptcy  judges'  administra- 
tive   responsibilities   somewhat 
through  the  creation  of  the  office 
of  the  clerk  of  the  bankruptcy 
court  and  by  providing  for  the 
Director   of   the   Administrative 
Office  to  establish  and  maintain 


panels    of    private   trustees   for 
liquidation  cases. 

Training  for  the  U.S.  trustees 
began  with  a  seminar  held  early 
in  August  generally  reviewing 
the  provisions  of  the  new 
statute.  More  detailed  training 
took  place  in  a  workshop  held 
early  in  September  attended  by 
the  trustees,  a  bankruptcy  judge 
from  each  pilot  district,  and  a 
representative  of  the  Adminis- 
trative Office.  This  workshop, 
originally  proposed  by  New 
Jersey  Bankruptcy  Judge 
Richard  Warren  Hill  and 
implemented  by  the  Department 
of  Justice  (which  is  to  supervise 
the  trustee  program),  typifies  the 
excellent  cooperation  received 
by  the  Department  from  the 
judicial  branch  in  implementing 
the   trustee  program. 

The  trustee  program  is  to 
terminate  automatically  in  April 
1984  unless  Congress  acts  to 
expand  its  application  through- 
out the  nation.  The  Attorney 
General  is  to  file  annual  reports 
on  the  project,  and  in  January 
1  984  to  submit  to  the  Congress, 
the  President  and  the  Judicial 
Conference  his  analysis  of  the 
feasibility,  cost  and  effective- 
ness of  the  trustee  program. |Y| 


daily  fare  of  courts  today.  Al- 
though the  framers  did  an  extra- 
ordinary job  in  anticipating  prob- 
lems of  the  future,  it  would  be 
asking  too  much,  The  Chief 
Justice  said,  to  ask  them  to  have 
anticipated  the  problems  of 
using  juries  in  modern  civil  liti- 
gation. "Even  Jefferson  would 
be  appalled  at  the  prospect  of  a 
dozen  of  his  yeomen  and  arti- 
sans trying  to  cope  with  some  of 
today's  complex  litigation  in  a 
trial  lasting  many  weeks  or 
months." 

To  exemplify  the  problem,  The 
Chief  Justice  cited  at  length  a 
colloquy  between  a  trial  judge 
and  an  exhausted  jury  foreman 
on  the  morning  of  the  seventh 
day  of  deliberations  following  a 
five-month  trial  of  a  criminal 
antitrust  prosecution.  The  fore- 
man reported  that  many  jurors 
were  taking  tranquilizer  pills  by 
a  doctor's  order,  and  that,  in  the 
face  of  exhaustion  and  per- 
sonality conflicts,  no  unanimous 
verdict  beyond  a  reasonable 
doubt  appeared  possible.  The 
frustrated  judge  could  only  ask 
the  jury  to  deliberate  a  while 
longer. 

Chief  Justice  Burger  com- 
mented that  our  history  of  these 
kinds  of  experiences,  years  of 
critical  analyses  by  the  com- 
mentators, and  England's  42 
year  abolition  of  civil  juries  all 
constitute  sufficient  justification 
for  a  careful  and  necessarily 
long-term  study  of  a  more 
selective  use  of  juries  in  certain 
categories  of  civil  cases. 

In  the  interim,  before  such  a 
study  could  be  completed,  The 
Chief  Justice  called  upon  in- 
novative lawyers  to  waive  juries 
in  complicated  civil  cases.  An- 
ticipating concerns  over  the 
submission  to  a  single  judge  in 
economic,  business  or 
environmental  matters,  he 
stated  that  he  could  see  no 
reason  why  complicated  cases 
could  not  be  tried  by  stipulation 
before  a  three  judge  panel.  Lest 
the    past   be   a   disincentive  to 

See  CHIEF  JUSTICE  p.  7 


REPORT  ON  ABA  HOUSE  OF 
DELEGATES  ACTIONS 

The  American  Bar  Association 
House  of  Delegates  took  action 
on  several  resolutions  of  interest 
to  the  federal  judiciary  at  the 
Association's  annual  meeting 
last  month.  Some  actions  taken 
by  the  House  were: 

•  Approval  of  a  resolution 
favoring  amendments  to  the 
Administrative  Procedure  Act 
which  would  (1 )  require  de  novo 
review  by  federal  courts  of 
questions  of  law  decided  by 
administrative  agencies  and  (2) 
eliminate  the  presumption  of 
validity  of  an  agency  rule  or 
regulation.  Legislation  authoriz- 
ing this  kind  of  expansion  of 
judicial  review  and  requiring 
that,  when  a  ruleor  regulation  is 
challenged,  it  will  not  be  upheld 
unless  its  validity  is  demonstra- 
ted by  a  preponderance  of  the 
evidence,  was  recently  and 
unexpectedly  passed  by  a  voice 
vote  of  the  Senate.  The  bill  will 
next  be  reviewed  by  the  House 
Judiciary  Committee. 

•  Disapproval  of  proposed 
endorsement  of  legislation  es- 
tablishing standards  for  imple- 
menting the  death  penalty  in 
federal  cases.  The  standards 
would  have  called  for  a  separate 
hearing  on  the  question  of 
sentence  following  a  conviction 
of  a  capital  offense,  and  would 
have  required  the  sentencing 
judge  to  consider  certain  miti- 
gating and  aggravating  factors 
before  imposing  sentence. 

•  Disapproval  of  proposed 
endorsement  of  legislation 
aimed    at    overturning    the 

See  ABA  p.  7 
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Eighteen  members  of  the  Consiglio  Superiore  delta  Magistratura,  the  Italian  Superior  Council 
of  Judges,  visited  the  Federal  Judicial  Center  this  month  on  their  tour  of  the  United  States  to 
study  the  functioning  and  administration  of  justice  in  this  country.  The  delegation,  led  by  Solicitor 
General  Dr.  Mario  Berri,  was  briefed  on  the  criminal  rule-making  process  in  federal  courts  by 
Center  Director,  A.  Leo  Levin.  A  presentation  on  the  work  of  the  Center  was  made  by  FJC  staff. 
The  meeting  was  arranged  at  the  request  of  Attorney  General  Benjamin  Civiletti. 


SECURITY  ROLE  OF  U.S. 

Effective  October  1 ,  the  United 
States  Marshals  Service  will 
assumethe  responsibility  forthe 
security  of  federal  courts  that 
previously  was  borne  by  the 
Administrative  Office  of  the 
United  States  Courts.  Currently 
the  A.O.  reimburses theGeneral 
Services  Administration  and  the 
Postal  Service  (where  courts  are 
located  in  Post  Offices)  for  the 
provision  of  security  systems 
and  Federal  Protective  Officers 
and  other  hired  guards.  Under 
the  new  program,  which  was 
established  at  the  direction  of 
Congress,  the  Marshals  Service 
will  undertake  maintenance  of 
security  systems  and  will  pro- 
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vide  guards  through  its  own 
personnel,  who  will  serve  in  the 
newly  created  position  of  Judi- 
cial Security  Officers. 

When  all  changes  are  fully 
implemented,  a  three  tiered  se- 
curity system  will  exist.  During 
regular  working  hours  security 
of  courtroom  areas  will  be  the 
responsibility  of  the  non- 
uniformed  Judicial  Security 
Officers;  the  A.O.  will  provide 
courthouse  security  during  non- 
working  hours  by  reimbursing 
GSA.  Responsibility  for  prisoner 
movement  and  the  guarding  of 
individual  courtrooms  during 
trials  will  continue  to  be  under 
See  SECURITY  p.  7 
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glad  that  we  were  able  to  gain 
the  kind  of  support  that  we  did, 
both  in  the  Committee  and  on 
the  floor,  as  well  as  from 
interested  groups  around  the 
country.  We  worked  closely  with 
the  states,  the  governors,  the 
counties  and  the  mayors,  and  I 
think  we  have  a  strong  legis- 
lative proposal. 

Thirdly,  we  have  continued  to 
work  on  other  important  legis- 
lative initiatives:  a  joint  package 
with  the  House  of  Representa- 
tives to  revamp  the  criminal 
laws  of  this  country  currrently 
found  in  Title  18  of  the  United 
States  Code.  We  will  be  working 
with  the  House  members  on  that 
legislation.  This  package,  which 
will  constitute  a  complete,  com- 
prehensive reform  of  the  exist- 
ing criminal  code,  will  be  an- 
nounced shortly.  [S.  1  722,  1  723 
introduced  September  7.]  After 
more  than  12  years  of  study  by 
the  Committee,  I  am  very 
hopeful  that  this  Congress  will 
pass  a  comprehensive  criminal 
code  recodification. 

Beyond  that,  we  have  made 
strong  progress  with  the  Admin- 
istration, the  Justice  Depart- 
ment, and  the  Federal  Bureau  of 
Investigation  in  developing  a 
charter  for  the  FBI.  The  bill  has 
been  introduced  in  both  Houses 
and  hearings  are  scheduled 
soon.  There  is  strong  bipartisan 
support  for  the  Charter. 

Federal  judges  faced  with 
heavy  caseloads  are  expressing 
great  concern  that  the  judge- 
ships created  by  the  Omnibus 
Judgeship  Act  are  not  being 
filled  as  quickly  as  they  hoped 
they  would  be.  Can  you  be 
optimistic  for  faster  action  in 
processing  the  nominations? 

We  have  taken  very  seriously 
our  responsibility  to  insure  the 
meritorious  selection  of  federal 
judges.  Working  with  the  Jus- 
tice Department,  the  Executive, 
and  state  bar  associations,  as 
well  as  with  consumer  groups, 
legal  defenders  and  others  who 


are  impacted  by  our  judicial  sys- 
tem, we  have  established  a  pro- 
cedure to  assure  the  selection  of 
the  very  best  for  service  on  the 
federal  judiciary.  Recognizing 
the  importance  of  the  judiciary 
as  an  independent  branch  of 
government,  it  should  be  reflec- 
tive of  our  society  through  the 
selection  of  men  and  women 
who  possess  the  highest  degree 
of  judicial  competence,  personal 
integrity  and  judicial  tempera- 
ment and  sensitivity.  I  think  we 
have  made  impressive  progress 
to  date  and  I  am  very  hopeful 
that  this  progress  can  continue 
as  the  year  moves  on.  That  cer- 
tainly has  the  highest  order  of 
priority. 

Breaking  down  the  numbers 
of  nominations  that  have  been 
processed  at  this  time,  I  believe 
that  48  have  been  completed  so 
far.  We  have  approximately  51 
nominations  which  have  been 
submitted  and  we  are  prepared 
to  deal  with  them  promptly. 
[Figures  as  of  August  1  979.] 

We  have  taken  seriously  our 
own  responsibility  to  review 
these  nominations  and  we  have 
developed  for  the  first  time  our 
own  questionnaire.  We  hope  to 
gain  information  ourselves  and 
through  our  own  committee 
staff  to  conduct  a  very  thorough 
review  of  the  information  con- 
cerning each  nominee.  I  believe 
this  to  be  an  extremely  impor- 
tant responsibility.  As  the  one 
who  actually  offered  the  amend- 
ment increasing  the  total  num- 
ber of  new  federal  judgeships,  I 
am  mindful  of  how  important  it 
is  to  fill  these  vacancies.  I  am 
also  mindful  that  there  will  be  no 
more  important  action  taken  in 
this  Congress  than  insuring  that 
these  new  vacancies  be  filled  in 
a  thoughtful  and  comprehensive 
way. 

So  I  am  confident  that  we  are 
off  to  a  good  start.  The  legislative 
process  moves  slowly,  but  I 
would   hope  that  the  Judiciary 


Committee  would  be  judged,  as 
Congress  should  be  judged,  on 
the  results  of  our  entire  con-l 
gressional  session.  I  am  satis- 
fied that  we  are  off  to  a  construc- 
tive   start. 

Attorney  General  Bell  said 
long  ago  that  he  would  have  all 
of  the  new  judgeships  filled  by 
April  15th.  This  appeared  un- 
realistic at  the  time  in  view  of 
all  the  investigative  and  other 
procedures  which  must  be 
completed,  but  can  you  make 
some  predictions  as  to  just 
when  these  judgeships  can  be 
filled?  In  short,  are  there  bottle-i 
necks  which  are  causing  un- 
necessary delays? 

Not  in  the  Committee.  In 
Massachusetts,  for  example, 
knowing  that  vacancies  were 
going  to  be  created,  we  estab- 
lished a  Merit  Selection  Com- 
mittee. We  were  probably  the 
second  or  third  state  to  establish 
such  a  Committee.  We  submit- 
ted all  four  names tothe  Justice 
Department  within  several  days 
after  Judge  Bell  was  sworn  in. 
We  were  able  to  follow  general 
Committee  procedures  by  treat- 
ing the  nominees  as  a  group  so 
that  local  bar  associations  and 
the  Judiciary  Committee  could 
observe  the  four  nominees 
together.  There  are  some 
instances  where  Senators  have 
not  established  their  commis- 
sions or  have  not  submitted 
names  to  the  Justice  Depart- 
ment, so  there  is  little  that  we 
can  do  here  but  wait. 

We  will  act  expeditiously  on 
those  names  received  from  the 
Justice  Department.  We  will 
also  act  in  a  comprehensive  way 
in  terms  of  fulfilling  our  respon- 
sibilities totheSenate  in  review- 
ing those  recommendations.  I 
would  certainly  hope  that  in 
other  states  the  members  of  the 
bar  and  other  interested  groups 
would  assure  that  their  own 
Representatives  or  Senators 
expedite  the  process. 


JUDICIAL    NOMINATIONS 
SENT  TO  SENATE 

In  recent  action,  the  Senate 
Judiciary  Committee  ap- 
proved 30  of  President 
Carter's  nominations  for 
federal  judgeships.  Approved 
were  1 0  circuit  and  20  district 
court  positions.  These  nomi- 
nations, some  of  which  had 
been  pendingfora  month,  will 
now  be  sent  to  the  full  Senate 
for  confirmation.  Reports  of 
Senate  action  will  appear  in 
the  The  Third  Branch. 


Does  your  Committee  hold 
jp  on  confirmation  hearings 
jntil  you  have  at  least  half  a 
dozen  or  so  before  setting 
dates  for  confirmation  hear- 
ngs? 

What  we  have  attempted  to  do 
s  to  group  them  by  district,  re- 
gion, or  circuit.  We  had,  for  ex- 
ample, in  Massachusetts,  four 
udges  heard  together.  We 
reated  them  in  a  block. 

Earlier  this  year,  and  shortly 
after  you  became  Chairman  of 
the  Judiciary  Committee,  you 
said  you  would  urge  that  the 
ongstanding  "blue  slip"  pro- 
cedure no  longer  be  used  to 
table  or  defeat  a  nomination  for 
J  federal  judgeship  for  lack  of 
approval  by  a  Senator  from  the 
lominee's  state.  Has  the  prob- 
em  come  up  during  this  ses- 
sion? 

I  feel  very  strongly  that  the 
)hairman  of  the  Judiciary  Com- 
nittee  should  not  be  the  final 
epository  for  effectively  elimi- 
lating  from  consideration  a  dis- 
inguished  member  of  the  bar 
vho  has  been  recommended  by 
he  President  of  the  United 
itates.  The  traditional  "blue 
lip"  process  --  the  historical 
asis  of  which  is  extremely 
ague  --  is  antiquated  and,  I 
hink,  undesirable.  If  a  member 
f  the  Senate  has  good  cause  for 


believing  that  the  President's 
nominee  is  not  equipped  for 
whatever  reason  to  serve  on  the 
federal  judiciary,  then  a  decision 
not  to  hold  hearings  should  be 
made  by  the  full  Judiciary 
Committee  and  should  not  rest 
solely  on  a  decision  of  the 
Chairman  or  any  one  member. 
That  is  my  position  and  the 
procedure  which  I  will  follow. 

It  has  not  come  up,  this  ses- 
sion? 

No,  it  hasn't  come  up  this 
session.  In  fairness  to  the  nom- 
inee's reputation  and  profes- 
sional standing,  in  terms  of  the 
nominee's  family,  and  in  terms 
of  the  judicial  selection  process, 
the  procedure  which  I  have 
outlined  is  more  desirable  and 
fairer.  The  entire  Judiciary 
Committee  should  make  the 
decision. 

Senator,  you  have  spoken 
out  more  than  once  on  the  need 
for  "access  to  the  courts"  and 
you  have  said  that  this  is  a  basic 
right  all  Americans  must  have; 
that  they  must  know  they  will 
always  have  recourse  to  the 
courts.  With  enormous 
amounts  of  money  being  spent 
on  legal  services  and  public 
defender  offices,  do  you  feel 
some  American  citizens  are  in 
fact  cut  off  from  the  judicial 
process? 

Well,  whether  it  is  true  ex- 
plicitly or  implicitly,  the  delay 
that  takes  place  --  the  cost  of 
litigation  in  the  federal  courts  -- 
has  in  many  instances  dis- 
couraged middle  and  low 
income  citizens  from  pursuing 
cases  they  otherwise  could 
pursue.  The  cost  of  litigation  is 
increasing  at  a  dramatic  rate  and 
the  individual  American's  per- 
ception of  swift  and  equal  jus- 
tice is  clouded  by  delay  and  cost. 
Our  citizens  believe  in  the  con- 
cept of  a  judicial  system  which  is 
fair,  equitable  and  prompt.  I  find 
that  the  perception  --  and  the 
reality  --  is  something  quite 
different. 

I  don't  believe  thatthere  isany 


quick  solution  to  this  problem.  It 
is  an  issue  that  is  going  to  be 
with  us  as  we  move  into  the 
1  980s.  There  have  been  a  num- 
ber of  recommendations  made 
to  deal  with  the  problem.  The 
most  obvious  has  been  the  crea- 
tion of  new  judgeships  which 
can  help  speed  up  the  process. 
We  have  already  passed  this 
year  the  nonjudicial  resolution 
of  disputes  bill  to  help  states 
experiment  with  the  resolution 
of  matters  of  importance  to  the 
citizen  but  better  resolved  else- 
where. And  then  there  is  the 
magistrates  and  arbitration  leg- 
islation. Finally, we  recently 
reported  out  S.  1477,  a  compre- 
hensive bill  making  major 
changes  in  the  governance, 
administration  and  jurisdiction 
of  our  federal  courts.  We  must 
insure  both  accessibility  and 
prompt  decision-making  by  our 
judicial  system  and  do  it  in  a  way 
which  guarantees  first  class 
justice.  I  think  there  is  a  concern 
by  some  that  extra-judicial 
proceedings  like  arbitration 
create  second  class  justice;  that 
would  obviously  be  unwise.  Any 
alteration  or  changes  in  our 
system  would  have  to  be 
watched  very  closely. 

The  Nunn/DeConcini  bill 
which  has  been  reintroduced 
during  this  Congress  to  set  up 
procedures  to  discipline, 
suspend  and/or  censure 
federal  judges,  has  been  the 
subject  of  considerable 
discussion  lately.  In  sponsor- 
ing alternative  legislation, 
what  factors  most  influenced 
you? 

Well,  essentially  what  we  are 
interested  in  is  establishing  a 
procedure  in  our  judicial  system 
to  deal  with  the  problem  of  im- 
proper behavior.  The  Constitu- 
tion wisely  provides  for  a  pro- 
cess of  impeachment.  Senator 
Nunn's  original  proposal,  I 
believe,  raised  serious  constitu- 
tional questions  and  posed  an 
unnecessary  threat  to  the  in- 
dependence  of  the  judiciary.   I 

See  INTERVIEW  p.  6 


INTERVIEW  from  p.  5 

prefer  the  process  endorsed  by 
the  Judicial  Conference  of  the 
United  States,  an  administrative 
procedure  which  would  not  pro- 
vide for  removal.  It  would  pro- 
vide for  disciplinary  procedures 
effectuated  by  the  circuit  coun- 
cils themselves.  I  would  add  an 
appeal  to  the  Judicial  Confer- 
ence and  would  allow  a  recom- 
mendation for  impeachment  to 
be  made  by  the  Judicial  Confer- 
ence itself.  This  provides  a 
mechanism  to  deal  with  what 
are  very  unique  and  extra- 
ordinary circumstances;  my  ap- 
proach establishes  a  mecha- 
nism which  would  be  best  suited 
to  deal  with  these  very  special 
circumstances;  and  it  seems  to 
me  to  be  much  the  wiser  way  to 
proceed  --  if  we  must  proceed  at 
all. 

Several  groups  have  held 
meetings  to  discuss  all  these 
legislative  proposals  for  dis- 
cipline, censure  and  removal  of 
federal  judges.  In  the  academic 
community  some  acknowl- 
edged scholars  of  constitu- 
tional law  have  differed  on 
whether  these  proposals  are 
constitutional  or  not.  Do  you 
think  your  bill  will  stand  the 
constitutionality  test? 

Yes.  Mine  is  a  very  different 
approach;  you  don't  get  into  the 
constitutional  question  of  re- 
moval. It  is  much  more  limited 
and  achieves  the  desired  end  of 
providing  a  procedure  which  has 
the  support  of  the  Conference 
itself.  Judicial  discipline  is  quite 
unique  and  extraordinary;  I  am 
not  convinced  that  formal  statu- 
tory procedures  are  necessary. 
But,  I  don't  think  this  minimizes 
the  importance  of  addressing 
the  issue. 

Congressman  Drinan  and 
others  have  expressed  the 
hope  and  belief  that  a  new 
criminal  code  will  come  out  of 
this  Congress;  further,  that  it 
will  not  end  up  in  piecemeal 
legislation,  but  will  be  a  com- 
prehensive code  including 


much  of  what  has  been  thought 
to  be  highly  controversial.  Do 
you  feel  confident  legislation 
will  be  passed  during  this 
Congress? 

I  am  very  hopeful  that  we  can 
get  the  Senate  and  House 
together.  I  think  it's  necessary. 
Of  course,  I  think  Congressmen 
Drinan  and  Kindness  have  done 
yeoman  work.  I  think  they 
deserve  enormous  credit  as  do 
the  other  House  members. 

The  proposed  code  would  in- 
clude not  only  a  recodification 
but  also  new  sentencing  pro- 
posals. There  are  still  a  few 
controversial  sections.  In  such 
areas  of  controversy  we  ought  to 
retain  existing  law.  In  other 
areas,  we  can  make  progress  in 
consolidating  sections  and  elim- 
inating antiquated  sections  -- 
the  whole  range  of  different 
definitions  of  culpability,  for 
example.  We  must  find  common 
ground  and  I  think  we  can. 

In  a  recent  address  to  the 
National  Governors'  Confer- 
ence you  expressed  concern 
about  the  bail  system  in  this 
country,  and  you  made  it  clear 
that  you  believe  preventive 
detention  laws  are  not  only  in- 
effective but  unconstitutional. 
Statistics  show  a  high  per- 
centage of  individuals  out  on 
bail  do  commit  still  another 
crime  and  therefore  pose  a 
threat  to  the  community.  What 
do  you  propose  as  an  alterna- 
tive plan? 

First  of  all,  I  think  preventive 
detention  is  constitutionally 
flawed.  Secondly,  I  think  pre- 
ventive detention  is  impractical 
and  ineffective.  In  the  District  of 
Columbia,  for  example,  it  is 
rarely  invoked.  So  even  when  it 
is  on  the  statute  books,  for  all 
practical  purposes,  it  is  not  ef- 
fective. A  recent  INSLAW  study 
[Institute  for  Law  and  Social 
Research]  done  here  in  the 
District  of  Columbia  confirmed 
the  inefficiencies,  inequities  and 
impracticalities  of  preventive 
detention. 

On  the  other  hand,  the  judi- 


ciary --  especially  our  local  judi- 
ciary —  must  be  able  to  consider 
not  only  the  issue  of  flight,  but 
also  the  issue  of  danger  to  the 
community  in  establishing  con- 
ditions of  bail.  Those  limitations 
basically  relate  to  the  per- 
formance of  the  individual  while 
on  bail,  whether  he  commits 
other  crimes,  interferes  with 
certain  witnesses,  remains  in 
certain  areas,  or  checks  in  with 
the  Marshal  periodically.  There 
may  be,  in  particularly  dan- 
gerous cases,  reasons  for  im- 
posing even  stricter  require- 
ments. If  the  defendant  were  tc 
violate  these  conditions,  he 
should  be  subject  to  summary 
contempt  procedures  and  his 
bail  should  be  revoked.  I  alsc 
favor  consecutive  sentencing  foi 
the  bailed  offender  who  com 
mits  another  crime.  I'm  hopefu 
that  we  can  hear  from  members 
of  the  judiciary  on  this  subjec- 
and  from  other  interester. 
groups,  and  that  it  will  be  part  o 
the  criminal  code  recodification 


CALENDAR  from  p.  8 

Sept.  26-28  Advanced  Seminar  for 
U.S.  Magistrates;  Cherry  Hill,  NJ 

Oct.  3-5  Sentencing  Institute  (CA- 
5);  Dallas,  TX 

Oct.  15-16  Workshop  for  Distric 
Judges  (CA-7);  Chicago,  IL 

Oct.  16-19  Effective  Productivity  foi 
Court  Personnel;  New  York,  NY 

Oct.  17-19  Conference  of  Metro- 
politan Chief  Judges;  Williams- 
burg, VA 

Oct  18-19  Judicial  Conference  Ad- 
visory Committee  on  Civil  Rules; 
Washington,  DC 

Oct.  22-23  Judicial  Conference 
Committee  on  Rules  of  Practice 
and  Procedure;  Washington,  DC 

Oct  23-26  Effective  Productivity  for 
Court  Personnel;  Washington, 
DC 

Nov.  6-9  Effective  Productivity  for 
Court  Personnel;  Houston,  TX 
(date  tentative) 

Nov.  11-17  Seminar  for  Newly 
Appointed  District  Judges; 
Washington,  DC 


ABA  from  p.  3 

lurcher  v.  Stanford  Daily 
decision.  The  resolution,  ap- 
alicable  to  federal  jurisdictions 
Dnly,  proposed  protection  of  all 
nnocent  third  parties,  not  just 
the  media,  from  the  issuance  of 
search  warrants. 

•  Approval  of  the  revised  draft 
)f  Standards  Relating  to  Sen- 
encing  Alternatives  and  Proce- 
dures. These  standards  consti- 
tute a  consolidation  and  an 
jpdating  of  two  previously  pub- 
ished  Association  standards 
elating  to  probation  and  sen- 
encing  alternatives.  They  are 
designed  to  conform  the  stan- 
dards with  decisions  of  the  U.S. 
Supreme  Court,  changes  in 
Dolicy  and  recent  developments 
n  the  law. 

•  Approval  as  expressions  of 
idditional  ABA  policy  on  the  pro- 
)osed  new  Federal  Criminal 
"ode,  that  sentencing  judges  be 
equired  to  consider  alterna- 
tes to  imprisonment  and  that 
i  section  establishing  penalties 
or  consumer  fraud  be  deleted 
)ecause  it  is  repetitious  of  the 
;ection  relating  tothe  execution 
Df  fraudulent  schemes.  The 
Association  does  support  the 
mposition  of  criminal  penalties 
:or  consumer  fraud  but  thought 
that  this  section  of  the  proposed 
:ode  was  unnecessary  to 
effectuate  that  aim. 

•  Approval,  in  related 
ievelopments  on  the  proposed 
criminal  code,  of  circumstances 
which  would  justify  the  applica- 
ion  of  federal  criminal  sane- 
ions  to  conduct  occurring  out- 
side the  borders  of  the  United 
States.  Additionally,  a  resolution 
)pposing  appellate  review  of 
sentences  in  cases  where  such 
eview  is  requested  by  the  Gov- 
Jrnment  was  sent  to  the  Stand- 
ng  Committee  on  Association 
Standards  for  Criminal  Justice 
or  consultation  with  other  ABA 
committees.  The  Standing  Com- 
nittee  is  to  report  to  the  As- 
sociation at  the  February  1980 
nid-year  meeting. 

•  Approval    of    an    endorse- 


ment of  legislation  authorizing 
the  transfer  of  improperly  filed 
cases  to  the  appropriate  court  of 
the  United  States.  This  matter  is 
part  of  the  Federal  Courts 
Improvements  Bill  of  1979. 

•  Approval  of  an  endorse- 
ment in  principle  of  legislation, 
such  as  S.237,  calling  for  merit 
selection  of  U.S.  Magistrates.  lvJ 


STAFF  PAPER  ON 

JUDICIAL  DISCIPLINE 

AVAILABLE 

Judicial  Discipline  and 
Removal  in  the  United  States 
is  a  new  FJC  staff  paper 
available  from  the  Informa- 
tion Services  Office.  The 
paper  (the  manuscript  of  an 
article  prepared  by  Russell 
Wheeler  and  A.  Leo  Levin  for 
publication  in  an  international 
symposium  on  comparative 
judicial  administration)  re- 
views the  background  of  the 
several  state  and  federal 
mechanisms  for  dealing  with 
charges  of  judicial  unfitness 
and  analyzes  their  perform- 
ance in  light  of  such  criteria  as 
effectiveness  and  fairness  to 
the  accused  judge,  giving 
special  attention  to  the  cur- 
rent debate  over  a  new  dis- 
ciplinary mechanism  for  the 
federal  judiciary. 


SECURITY  from  p.  3 

the  U.S.  Marshal.  Federal  Pro- 
tective Officers  or  other  guards 
provided  by  GSA  will  continueto 
secure  the  perimeter  and  other 
public  areas  of  buildings  hous- 
ing federal  courts  pursuant  to 
GSA's  obligations  as  lessor  of 
government  buildings. 

One  aim  of  the  program  is  to 
eliminate  the  A.O.'s  "middle- 
man" function  and  reduce  the 
overall  cost  of  providing  secu- 
rity. It  is  also  hoped  that  the 
Judicial  Security  Officers,  under 
the  direct  control  and  training  of 
the  Marshals  Service,  and  work- 
ing exclusively  for  the  courts, 
will  provide  better  and  more 
consistent  service. 

For    the     immediate    future, 


however,  court  personnel  will 
perceive  no  change  in  security 
procedures  The  Marshals  Ser- 
vice has  not  yet  had  its  budget 
ceiling  raised  by  the  Office  of 
Management  and  Budget  sothat 
the  recruitment  and  training  of 
the  approximately  400  Judicial 
Security  Officers  may  begin. 
Accordingly,  the  Marshals 
Service  will  initially  meet  its 
new  responsibilities  by 
providing  security  through 
contracts  with  GSA  on  the  same 
basis  as  is  presently  employed 
by  the  A.O.  The  deployment  of 
the  Judicial  Security  Officers  is 
estimated  to  be  completed  in 
one  to  two  years,  and  it  is  hoped 
that  the  new  personnel  will  be 
gradually  phased  into  the  court 
system  as  they  become 
available. 

The  A.O.  has  transferred  to 
the  Marshals  Service  approxi- 
mately $7  million  of  the  $8.2 
million  budgeted  for  security  for 
the  judicial  branch.  The  Mar- 
shals Service  will  use  these 
funds  to  reimburse  GSA  over  the 
next  year,  and,  in  the  future,  a 
similar  amount  will  be  allocated 
for  the  payment  of  the  salaries  of 
the  Judicial  Security  Officers 
and  for  the  costs  of  maintaining 
and  purchasing  security  equip- 
ment. The  A.O.  will  use  the 
retained  $1 .2  million  to  continue 
to  reimburse  GSA  for  court 
security  during  non-business 
hours  and  to  provide  security  for 
judicial  buildings  not  containing 
courts,  such  as  the  Federal  Judi- 
cial Center.  |T| 
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reform,  The  Chief  Justice  also 
made  reference  to  our  nation's 
successful  200  year  experience 
in  resolving  admiralty  and 
equity  cases,  often  involving 
rights  of  great  magnitude, 
without  juries. 

The  Chief  Justice  concluded 
with  a  call  to  the  federal  and 
state  courts  to  join  forces  "to 
explore  alternatives  to  a  system 
that  we  may  have  outgrown."!^ 
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NOMINATIONS 

Samuel  D.Johnson,  Jr.,  U.S.  Circuit 

Judge  (CA-5),  August  10 
Edward     B.     Davis,     U.S.     District 

Judge,  S.D.  FL,  August  10 
Thomas  A.  Clark,  U.S.  Circuit  Judge 

(CA-5),  August  28 
Nathaniel    R.   Jones,    U.S.   Circuit 

Judge  (CA-6),  August  28 
Arthur    L.    Alarcon,    U.S.    Circuit 

Judge  (CA-9),  August  28 
Harry  Pregerson,  U.S.  Circuit  Judge 

(CA-9),  August  28 
Stephanie  K.  Seymour,  U.S.  Circuit 

Judge,  (CA-10),  August  28 
Alcee    L.    Hastings,    U.S.    District 

Judge,  S.D.  FL,  August  28 
Scott  E.  Reed,  U.S.  District  Judge, 

E.D.  KY,  August  28 

APPOINTMENTS 

Joseph   W.    Hatchett,    U.S.   Circuit 

Judge  (CA-5),  July  18 
Thomas   M.    Reavley,    U.S.   Circuit 

Judge  (CA-5),  July  19 
Albert    J.     Henderson,     Jr.,     U.S. 

Circuit  Judge  (CA-5),  July  27 
Francis    D.    Murnaghan,   Jr.,    U.S. 

Circuit  Judge  (CA-4),  July  27 
Patricia     M.     Wald,     U.S.     Circuit 

Judge  (CA-DC),  July  31 
Reynaldo    G.    Garza,    U.S.    Circuit 

Judge  (CA-5),  Aug.  1 
Lawrence  K.  Karlton,  U.S.  District 

Judge,  E.D.  CA,  Aug.  1 
Richard   P.   Conaboy,   U.S.   District 

Judge,  M.D.  PA,  Aug.  6 
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NEW  LEGISLATION 

EXPANDS  MAGISTRATES' 

JURISDICTION 

The  Federal  Magistrate  Act  of 
1979,  expanding  the  civil  and 
criminal  jurisdiction  of  United 
States  magistrates,  was  signed 
into  law  by  the  President  on 
October  10  as  P.L.  96-82.  The 
final  version  of  the  legislation 
incorporates  changes  proposed 
by  a  congressional  conference 
committee  following  amend- 
ment by  the  House  of  the  origi- 
nal Senate  bill,  S.  237.  All  the 
provisions  of  the  Act,  with  the 
exception  of  those  calling  for  the 
promulgation  of  new  standards 
for  the  selection  of  magistrates, 
go  into  effect  immediately. 

The  new  Act  makes  three  im- 
portant changes  in  the  current 
civil  jurisdiction  of  magistrates. 

First,  it  codifies  existing  prac- 
tice by  permitting   all  full-time 

See  MAGISTRATES  p.  6 


DEVITT  COMMITTEE  RECOMMENDATIONS 
ACCEPTED  BY  JUDICIAL  CONFERENCE 


At  its  meeting  last  month,  the 
Judicial  Conference  of  the 
United  States  adopted  by  formal 
resolution  all  recommendations 
contained  in  the  final  report  of 
the  Committee  to  Consider 
Standards  for  Admission  to 
Practice  in  the  Federal  Courts. 
The  report  was  the  culmination 
of  three  years  of  effort  during 
which  the  committee  conferred 
with  members  of  the  bench  and 
bar,  made  an  exhaustive 
investigation,  and  held  public 
hearings  nationally. 

The  committee,  chaired  by 
Chief  Judge  Edward  J.  Devitt  of 
Minnesota,  consisted  of  federal 
judges,  private  practitioners, 
law  school  deans  and  four  law 
student  consultants. 

The  recommendations  in  the 
committee's  report  lie  in  two 
major  areas:  the  first  is  aimed  at 


NEW  FJC  BOARD  MEMBERS  ELECTED 


Lloyd  D.  George 


Donald  S.  Voorhees 
See  NEW  BOARD  p.  2 


curing  deficiencies  the  task 
force  found  in  the  type  and 
degree  of  trial  practice  training 
offered  in  law  schools;  the 
second  makes  proposals  for 
action  to  be  taken  directly  by  the 
district  courts. 

The  Judicial  Conference  will 
implement  the  committee's 
recommendations  by  undertak- 
ing two  actions. 

•  First,  the  Conference  will 
recommend  tothe  American  Bar 
Association  that  it  consider 
amending  its  law  school 
accreditation  standards  to 
require  that  all  schools  offer 
quality  courses  in  trial  advocacy 
with  student  participation  in 
actual  or  simulated  trials  under 
the  supervision  of  instructors 
having  trial  experience. 

•  Second,  a  new  committee  will 
be  created  to  oversee  an 
experimental  program  which 
will  be  conductedon  a  pilot  basis 
in  courts  that  wish  to  participate. 
The  program  calls  for: 

(1 )  An  examination  on  federal 
practice  subjects  as  a  prerequi- 
site to  admission  to  the  bar  of  a 
federal  district  court.  This 
examination  would  not  be 
required  of  present  members. 

(2)  Four  supervised  trial 
experiences,  two  of  which 
involve  participation  in  actual 
trials,  prior  to  a  lawyer's 
unsupervised  conduct  of  a  trial 
in  federal  court.  Present 
members    must   meet  this 

See  DEVITT  p.  2 


DEVITT  from  p.  1 

requirement  prior  to  conducting 
an  unsupervised  trial,  but 
previous  trial  experiences  used 
to  meet  the  requirement  need 
not  have  been  supervised. 

(3)  Establishment  of  nondis- 
ciplinary  peer  review  commit- 
tees to  advise  and  counsel 
present  members  of  the  bar. 

Additionally  called  for  were 
support  for  student  practice  in 
federal  district  courts  and 
encouragement  of  continuing 
legal  education  in  trial  advocacy 
and   federal    practice   subjects. 

The  examination  and 
experience  requirements  were 
not  favored  by  some  members  of 
the  committee,  including  the 
chairman. 

The  committee  said  in 
introductory  comments  that 
their  survey  of  the  entire 
situation  "establishedthatthere 
is  a  significant  problem  with  the 
quality  of  trial  advocacy  in  the 
federal  courts."  For  example, 
the  committee  pointed  out  that 
data  compiled  from  a  survey 
conducted  by  the  Federal 
Judicial  Center  showed  that 
41%  of  the  district  court  judges 
reponding  felt  that  there  was  a 
"serious  problem"  of  inade- 
quate trial  advocacy,  and  25%  of 
actual  attorney  performances 
were  rated  by  these  judges  as 
less  than  "good."  On  the  other 
hand,  the  committee  found  that 
law  schools  were  "doing  a  good 
job  in  preparing  lawyers  for 
appellate  work,"  and  its  report 
therefore  did  not  call  for 
remedies  directed  specifically  at 
appellate  practice. 

To  address  the  problems  in 
trial  advocacy,  the  committee 
advocated  increased  emphasis 
on  learning  the  art  of  advocacy 
in  law  schools.  Estimating  that 
only  about  one  out  of  three  law 
students  who  desire  to  take  a 
trial  advocacy  course  are  able  to 
do  so,  the  committee  proposed  a 
change  in  accreditation 
standards  and  called  for  the 
bench  and  bar  to  assist  law 
schools  in  attaining  the  goal  of 
providing    such    courses   to   all 


students  who  want  them. 

As  recommended  by  a 
majority  of  the  committee,  the 
examination,  experience  and 
peer  review  proposals  will  be 
implemented  on  an  ex- 
perimental, pilot  basis,  and  this 
experiment  will  be  overseen  by 
the  new  and  as  yet  unappointed 
committee  of  the  Conference. 
The  Conference  resolution 
called  for  flexibility  in 
conducting  the  experimental 
program,  and  advised  that 
combinations  and  permutations 
of  the  different  remedies  be 
adopted  in  different  localities.  It 
also  emphasized  that  sufficient 
time,  money  and  expertise  must 
be  made  available  for  studying 
the  program. l¥l 
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United  States  District  Judge 
Donald  S.  Voorhees  (W.D.  WA) 
and  Bankruptcy  Judge  Lloyd  D. 
George  (D.  NV)  were  elected  to 
the  Board  of  the  Federal  Judicial 
Center  by  the  Judicial  Confer- 
ence of  the  United  States  last 
month.  The  eight-member 
Board  consists  of  The  Chief  Jus- 
tice of  the  United  States,  who  is 
permanent  Chairman,  two  cir- 
cuit court  judges,  three  district 
court  judges,  one  bankruptcy 
court  judge,  and  the  Director  of 
the  Administrative  Office  of  the 
United  States  Courts. 

Judge  Voorhees,  who  is  a 
graduate  of  the  University  of 
Kansas  (A.B.  1  938)  and  Harvard 
Law  School  (J.D.  1946),  was 
appointed  district  court  judge 
on  June  20,  1974.  He  fills  the 
district  court  position  on  the 
Board  which  became  vacant 
when  Judge  Otto  R.  Skopil,  Jr.  of 
Oregon  took  a  seat  on  the  Ninth 
Circuit  on  October  20. 

Judge  George,  who  was  ap- 
pointed bankruptcy  judge  on 
March  4,  1974,  was  elected  to 
fill  the  new  position  ontheBoard 
created  as  of  October  1 ,  1 979  by 
the  Bankruptcy  Reform  Act.  He 
is  a  graduate  of  Brigham  Young 
(B.S.  1  955)  and  the  University  of 
California  (J.D.  1961).ilfi 


LAW  CLERK.  SECRETARIAL 

POSITIONS  OUTLINED  BY 

BANKRUPTCY  DIVISION 

Funds  became  available 
October  1  for  law  clerks  for  full- 
time  bankruptcy  judges.  Public 
Law  95-598,  the  Bankruptcy 
Reform  Act  of  1978,  amended 
Chapter  50  of  Title  28  of  the 
United  States  Code  to  provide  for 
the  appointment  of  law  clerks 
and  secretaries  by  bankruptcy 
judges.  Procedures  for  selection 
and  appointment  for  the  two 
positions  were  set  forth  in  a 
memorandum  of  August  6,  1979 
from  the  Bankruptcy  Division  of 
the  Administrative  Office  to  all 
bankruptcy  judges. 

Law  clerks  may  be  authorized 
on  a  full-  or  part-time  basis,  and 
bankruptcy  judges  have  been 
asked  to  assure  themselves  that 
full-time  positions  are  justified. 
Part-time  clerks  will  not  be  al- 
lowed to  practice  law.  It  is  pos- 
sible to  establish  a  position  of 
part-time  law  clerk  and  part- 
time  courtroom  deputy;  or  a 
courtroom  deputy  with  law  clerk 
responsibilities.  In  the  latter  in- 
stance the  position  would  be 
under  the  clerk  of  court.  To  ob- 
tain authorization  for  any  law 
clerk  position,  full-time  bank- 
ruptcy judges  should  write  to  the 
Bankruptcy  Division  indicating 
whether  full-time  service  is 
justified. 

Within  the  limits  of  the  con- 
gressional  authorization, 
attempts  will  be  made  to  satisfy 
requests  from  part-time  bank- 
ruptcy judges  for  law  clerks. 

A  secretary  may  be  appointed 
for  each  bankruptcy  judge,  but 
the  position  must  come  from  the 
current  complement  of  clerk's 
office  positions  as  no  new  posi- 
tions were  authorized  by  Con- 
gress for  secretarial  service.  If  a 
current  bankruptcy  office  em- 
ployee is  appointed  as  secretary, 
the  action  will  be  handled  as  a 
reclassification  of  the  current 
position.  Appointment  from  out- 
side the  bankruptcy  office  must 
be  made  to  a  vacant  position  in 

See  BANKRUPTCY  p.  3 


Chairman  L.N.  Smirnov  of  the  Supreme  Court  of  the  Soviet  Union  visited  the 
FederalJudicial  Center  on  a  recenttourof  the  United  States  that  reciprocated  Chief 
Justice  Burger's  earlier  visit  to  the  Soviet  Union.  Center  Director  A.  Leo  Levin  gave  a 
presentation  which  included  a  videotape  demonstration  of  theCourtran  computer 
system,  and  presented  Chairman  Smirnov  with  a  copy  of  a  book  distributed  by  the 
Supreme  Court  Historical  Society  entitled  "Magna  Carta  and  the  Tradition  of 
Liberty." 
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the  clerk's  office,  which  would 
je  reclassified  as  a  secretarial 
josition. 

Qualification  requirements  for 
the  law  clerk  and  secretarial 
)ositions  are  the  same  as  those 
or  law  clerks  and  secretaries  to 
J.S.  district  judges,  and  may  be 
ound  in  the  Judiciary  Salary 
'Ian  (1976  Edition). 

Questions  concerning  author- 
ty  to  appoint  law  clerks  and 
secretaries  should  be  addressed 
:o  Kent  Presson  of  the  Bank- 
uptcy  Division,  FTS  633-6232. 
Questions  concerning  qualifica- 
ions  of  law  clerks  and  sect- 
aries should  be  directed  to  the 
'ersonnel  Division,  FTS  633- 
5063. 
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CIRCUIT  ROUNDUP: 
THE  1979  CIRCUIT  JUDICIAL  CONFERENCES 


By  statute,  the  chief  judge  of 
each  of  the  eleven  circuits  is 
required  to  annually  summon  all 
the  active  circuit  and  district 
judges  within  the  circuit  to  a 
conference  "for  the  purpose  of 
considering  the  business  of  the 
courts  and  advising  means  of 
improving  the  administration  of 
justice  within  such  circuit."  28 
U.S.C.  §  333. 

September  brought  to  a  close 
this  year's  conferences,  some 
highlights  of  which  are  reported 
below. 

First.  Chief  Judge  Frank  M. 
Coffin  reports  that  this  year's 
meeting,  though  "mainly 
inhouse,"  featured  two 
speakers:  one  was  Professor 
Stephen  Breyer  of  Harvard  who 
is  now  Chief  Counsel  for  the 
Senate  Judiciary  Committee. 
Professor  Breyer  stressed  how 
the  Committee  can  act  as  a 
catalytic  agent  and  how  it  has 
stimulated  interest  groups  to 
come  forward  with  views  on 
legislation.   The  other  speaker 


was  Anthony  Lewis,  New  York 
Times  columnist  and  author  of 
several  books  related  to  the  legal 
profession,  who  addressed  the 
judges  on  issues  involved  in 
recent  Supreme  Court  cases. 

Two  subjects  which  received 
special  attention:  the  new  Bank- 
ruptcy Reform  Act  (discussed  by 
Berkeley  Wright)  and  the  Devitt 
Committee  report  (discussed  by 
Judge  Robert  E.  Keeton,  a  mem- 
ber of  the  committee). 

Second.  This  year's  theme 
was  on  the  courts  and  the  free 
press.  With  the  media  well 
represented,  Irving  R.  Kaufman, 
Chief  Judge  of  the  Circuit, 
referred  to  free  expression  as 
the  "indispensable  liberty  with- 
out which  no  other  can  be 
secure."  The  judge  noted  that 
"the  independent  press  and  the 
independent  judiciary  stand  in  a 
symbiotic  relationship,"  and  he 
went  on  to  say  that  protection  of 
the  free  press  is  really  a  function 

See  ROUNDUP  p.  7 


JUDICIAL  CONFERENCE 

EULOGIZES  JUDGES 

BIGGS  AND  JONES 

The  Judicial  Conference 
last  month  adopted  resolutions 
eulogizing  two  revered 
members  of  the  Conference  who 
died  recently.  The  text  of  these 

resolutions  follows. 

***** 

RESOLUTION 

The  Judicial  Conference  notes 
with  sorrow  the  death  of  Judge 
John  Biggs,  Jr.  on  April  15, 
1979.  Judge  Biggs  joined  the 
Conference  in  April  1939  when 
he  became  Senior  Circuit  Judge 
of  the  Third  Circuit,  later 
denominated  Chief  Judge,  and 
served  on  the  Conference  for 
more  than  26  years  until 
October  1965.  Throughout  this 
period  Judge  Biggs  was  a 
stalwart  leader  in  the  work  of  the 
Conference,  serving  as  the 
chairman  or  member  of 
numerous  Conference  commit- 
tees. In  1955  he  organized  the 
Committee  on  Court  Adminis- 
tration and  served  as  its 
chairman  for  14  years.  He  was 
chairman  of  the  Committee  on 
Supporting  Personnel  from 
1940  to  1969,  chairman  of  the 
Subcommittee  on  Judicial 
Salaries,  Annuities  and  Tenure 
of  the  Committee  on  Court 
Administration  from  1969  to 
1970,  and  a  member  of  the 
Committee  on  Judicial  Statistics 
from  1957  to  1969.  During  his 
service  on  the  Judicial 
Conference  he  also  served  on 
numerous  ad  hoc  Conference 
committees. 

His  dedication  to  the  work  of 
the  Conference  brought  him  to 
Washington  frequently  to  meet 
with  representatives  of  the 
Judiciary  Committees  of  the 
Congress  and  to  testify  before 
Congress  on  behalf  of  the 
Conference  on  legislative 
matters  affecting  the  Judiciary, 
including  the  annual  Judiciary 
budget.  His  voice  before  the 
Congress  and  in  the  Conference 
was  strong  and  influential.  Few 
judges  in  the  history  of  the 
Federal     Judiciary     have 


contributed  as  much  to  the 
development  of  the  federal 
judiciary  as  did  Judge  John 
Biggs,  Jr. 

The  members  of  the 
Conference  mourn  the  passing 
of  this  distinguished  and 
dedicated  jurist  and  colleague. 


***** 


RESOLUTION 

The  Judicial  Conference  of  the 
United  States  takes  note  with 
deep  sorrow  of  the  death  of 
Judge  William  Blakely  Jones  on 
July  31,  1979,  in  Washington, 
DC. 

Born  in  Cedar  Rapids,  Iowa  on 
March  20,  1907,  Judge  Jones 
spent  his  boyhood  in  Denison 
and  Sioux  City,  Iowa;  then 
attended  the  University  of  Notre 
Dame  for  both  his  undergradu- 
ate and  legal  training.  Judge 
Jones  starred  as  a  football 
player  under  the  fabled  Knute 
Rockne,  served  as  coach  of  the 
freshman  football  team  under 
Rockne  while  attending  Notre 
Dame  Law  School,  and  was  a 
highly  successful  football  coach 
at  Carroll  College  in  Helena, 
Montana. 

After  a  successful  period  in 
private  practice  in  Montana, 
Judge  Jones  became  a 
Washington  lawyer  in  the  Lands 
Division  of  the  Justice 
Department,  served  in  the  Office 
of  Price  Administration,  andwas 
Secretary  of  the  Joint  British 
American  Patent  Interchange 
Committee  during  World  War  II. 

Entering  private  practice  in 
Washington  in  1946,  he  quickly 
established  a  brilliant  reputation 
as  a  lawyer  of  exceptional 
ability. 

Judge  Jones  gave  up  an 
outstanding  law  practice  to 
begin  his  service  as  a  United 
States  District  Judge  on  May  1 4, 
1962,  and  quickly  became 
recognized  as  one  of  the 
nation's  most  distinguished 
jurists  because  of  his  ability, 
zeal,  and  hard  work.  Judge 
Jones  served  as  Chief  Judge  of 
the  United  States  District  Court 
for  the  District  of  Columbia  from 
July  14,  1975,  until  March  20, 
1977,  when  he  accepted  senior 


status. 

Despite  the  great  burdens 
which  Judge  Jones  carried  as  a 
judge  and  chief  judge  in  the 
District  of  Columbia,  he  was 
active  and  vigorous  in  a 
substantial  number  of  legal 
associations  and  organizations. 
Judge  Jones  served  as 
Chairman  of  the  Board  of  the 
National  Institute  of  Trial 
Advocacy  and  as  Chairman  of 
the  Judicial  Conference 
Advisory  Committee  on  Judicial 
Activities.  He  also  served  as 
Chairman  of  the  Judicial 
Administration  Division  of  the 
American  Bar  Association,  and 
was  a  Judicial  Fellow  in  the 
American  College  of  Trial 
Lawyers  and  a  member  of  the 
American  Bar  Foundation. 

Judge  Jones'  life  was  one  of 
challenge,  hard  work,  and  the 
successful  pursuit  of  excellence 
in  all  that  he  did.  In  every  role  he 
won  the  respect  and  affection  of 
everyone  with  whom  he  worked 
and  was  revered  as  a  leader, 
counselor,  and  friend.  The 
Judicial  Conference  of  the 
United  States  adopts  this 
resolution  in  memory  and 
appreciation  of  his  life  and 
service.  The  sympathy  of  all 
Conference  members  is 
extended  to  Mrs.  Alice  Jones 
and  his  daughter  Barbara.  Klfl 


CENTER  ANNOUNCES 

PUBLICATION  OF  REPORT 

ON  PROSECUTORIAL 

DISCRETION  AND 

SENTENCING  REFORM 

The  Federal  Judicial  Center 
has  published  a  report  analyzing 
prosecutorial  power  over 
criminal  sentences  under  S. 
1437,  the  Criminal  Code  Reform 
Act  considered  last  year  by  the 
95th  Congress.  Although  this 
legislation  was  passed  by  the 
Senate,  it  died  in  House 
committee.  New  criminal  code 
reform  legislation— including 
sentencing  restructuring— is 
presently   before  the  96th 


See  PUBLICATION  p.  7 


ADMINISTRATIVE  OFFICE  REPORT  REFLECTS 
WORK  OF  FEDERAL  COURTS 


The  fortieth  Annual  Report  of 
the  Director  of  the  Administra- 
tive Office  of  the  United  States 
Courts,  covering  the  12-month 
period  ending  June  30,  1979, 
was  released  last  month.  In  ad- 
dition to  reporting  on  the  entire 
range  of  activity  in  the  federal 
courts — from  judicial  business 
in  the  circuit  and  district  courts 
to  implementation  of  the  Court 
Interpreters  Act  (P.L.  95-539) 
—it  provides  a  summary  state- 
ment of  the  change  in  the 
workload  of  the  federal  judiciary 
since  1940. 

Statistics  for  the  12-month 
period  covered  by  the  report 
show: 

•  There  was  an  increase  of 
1,301  cases  filed  in  the  courts  of 
appeals  to  a  total  of  20,219,  a 
6.9  percent  increase  over  1978. 
Dispositions  rose  to  a  record 
1 8,928,  also  6.9  percent  greater 
than  in  1 978,  but  the  increase  in 
filings  resulted  in  17,939  cases 
pending  —  another  record.  This 
is  7.8  percent  more  cases  pend- 
ing than  in  1978.  Although  the 
increase  in  filings  was  primarily 
the  result  of  cases  arising  from 
the  decisions  of  the  district 
courts,  there  was  a  22.7  percent 
increase  in  appeals  from 
administrative  agency  deci- 
sions, from  2,382  appeals  in 
1978  to  2,922  in  1979. 

•  Civil  filings  in  the  district 
courts  increased  15,896  to  a 
record  1 54,666  or  1 1 .5  percent 
more  than  in  1978.  Although 
143,323  cases  were  closed  dur- 
ing the  year,  the  increase  in 
filings  resulted  in  a  record  pend- 
ing civil  caseload  in  the  district 
courts  of  177,805  cases. 

•  District  courts  experienced  a 
continued  decline  in  the  number 
of  criminal  filings,  down  9.2  per- 
cent from  35,983  last  year  to 
32,688.  According  to  the  report, 
the  decline  may  be  attributed  in 
part  to  the  diversion  of  prosecu- 
tion of  bank  robberies  and 
juvenile  cases  to  state  author- 
ities.    Implementation     of    the 


Speedy  Trial  Act  of  1974  re- 
sulted in  an  increased  rate  of 
dispositions:  pending  criminal 
cases  dropped  to  15,1 24,  or  4.6 
percent  less  than  in  1978. 

•  Bankruptcy  cases  filed  (all 
types)  rose  23,525  to  a  total  of 
226,476.  This  increase— 1 1 .6 
percent  over  1 978— is  the 
fourth     largest     increase     in 

TYPE  OF  CIVIL  CASES  COMMENCED 


bankruptcy  filings  in  a  single 
year.  Although  business 
bankruptcies  declined  in  1979, 
non-business  bankruptcies 
increased  substantially. 

A  separate  section  of  the  re- 
port presents  an  analysis  of  the 
workload  of  the  federal  courts 
based  on  over  one  million  case 
filings  and  disposition  reports 
received  in  criminal  and  civil 
cases,  appeals,  bankruptcy  pro- 
See  A.O.  REPORT  p.  8 


ALL  CRIMINAL  CASES  COMMENCED 
BY  OFFENSE' 


Charts  from  The  United  States  Courts,  A    Pictorial  Summary. 


NOTICE  OF  APPEAL  FILED  IN  JUDGES'  SALARY  CASE 


On  February  7,  1 978,  thirteen 
federal  district  court  judges  filed 
a  complaint  in  the  District  Court 
for  the  Northern  District  of  Illi- 
nois to  recover  compensation 
they  allege  was  earned  but  not 
paid  for  their  services  during  the 
period  October  1 , 1 976  to  March 
1 ,  1 977  and,  in  a  separate  count, 
for  services  rendered  beginning 
October  1,  1977.  Will  v.  United 
States  of  America,  78C  420 
(N.D.  IL).  The  case  was  filed  on 
behalf  of  the  named  plaintiffs 
and  members  of  a  class  com- 
prised of  more  than  600  other 
judges.  Jurisdiction  was  invoked 
pursuant  to  Title  28  U.S.C.  § 
1346(a)(2). 

On  August  29,  1979,  U.S. 
District  Judge  Stanley  J.  Rosz- 
kowski  granted  plaintiffs'  mo- 
tion for  summary  judgment  in  a 


17-page  order.  48  L.W.  2193. 

Title  28  U.S.C.  §1252  author- 
izes a  direct  appeal  to  the 
Supreme  Court  when  an  act  of 
Congress  has  been  declared  un- 
constitutional and  the  Govern- 
ment is  a  party  to  the  suit.  Based 
on  this  statute  the  Government, 
on  September  26,  1979,  filed 
with  the  District  Court  for  the 
Northern  District  of  Illinois  a  no- 
tice of  appeal.  Under  rule  13  of 
the  Supreme  Court  Rules,  the 
Government  has  60  days  from 
that  date  to  file  a  Jurisdictional 
Statement  with  the  Supreme 
Court  of  the  United  States. 

A  second  case  was  filed 
October  19,  1979,  Will  v.  United 
States,  No.  79C  4368,  on  behalf 
of  the  class,  for  the  pay 
increases  for  October  1,  1978 
and  October  1,  1979. lift 


MAGISTRATES  from  p.  1 

and  some  part-time  magistrates 
to  hear  and  confer  judgment  in 
any  jury  or  non-jury  civil  case  as 
long  as  all  the  parties  to  the 
litigation  consent.  A  magistrate 
hearing  such  a  case  will,  how- 
ever, have  to  be  designated  by 
the  district  court  to  exercise 
such  jurisdiction.  Part-time 
magistrates  may  try  civil  cases 
with  the  parties  consent  if  they 
have  been  a  member  of  the  bar 
for  at  least  five  years  and  if  the 
chief  judge  of  the  district  court 
certifies  that  a  full-time  magis- 
trate is  not  reasonably  available. 
The  statute  does  provide  the 
district  court  with  a  limited 
power  to  vacate  the  reference  of 
a  civil  case  to  a  magistrate. 

Second,  the  Act  for  the  first 
time  will  allow  an  appeal  from  a 
judgment  of  a  magistrate  in  a 
civil  case  to  be  taken  directly  to 
the  court  of  appeals.  The  con- 
ference report  noted  that  this 
procedure  was  controversial, 
but  concluded  that  parties  con- 
senting to  trial  by  a  magistrate 
were  entitled  to  the  same  route 
of  appeal  as  litigants  having 
their  cases  heard  by  a  district 
court  judge.  However,  parties 
will  be  permitted  to  follow 
existing  practice  by  agreeing  at 
the  time  of  reference  to  the 
magistrate  to  take  any  appeals  to 
the  district  court. 

Third,  to  insure  the  voluntar- 
iness of  the  parties'  consent  to 
the  referral  of  a  case  to  a  magis- 
trate, the  Act  provides  that  the 
filing  of  a  referral  be  done 
through  the  clerk's  office  with- 
out the  involvement  of  a  district 
judge  or  magistrate  at  that 
stage.  Additionally,  the  Act  spe- 
cifically forbids  a  judge  or  magis- 
trate from  attempting  to  per- 
suade or  induce  any  party  to 
consent  to  a  referral,  and  it 
requires  that  the  rules  of  court 
regarding  such  referral  include 
procedures  to  protect  the  volun- 
tariness of  the  parties'  consent. 

The  Act  also  sets  forth  de- 
tailed requirements forthe  merit 
selection  of  magistrates.  It  re- 
quires that   a    nominee   to  the 


position  be  a  member  of  the  bar 
for  at  least  five  years,  and  that 
the  selection  be  made  pursuant 
to  standards  and  procedures  to 
be  promulgated  by  the  Judicial 
Conference  of  the  United  States 
at  its  next  meeting  (March 
1 980).  The  Act  also  requires  that 
public  notice  of  vacancies  in 
magistrate  positions  be  given 
and  that  district  courts  establish 
merit  selection  panels  to  assist 
in  the  selection  process.  In  rec- 
ognition of  the  underrepresen- 
tation  of  women,  blacks,  His- 
panics  and  other  minorities  in 
the  federal  judiciary,  the  con- 
gresssional  conference  directed 
the  merit  selection  panels  to 
give  due  consideration  to  all 
qualified  candidates,  especially 
women  and  minorities. 

With  regard  to  magistrates 
who  are  currently  sitting,  the  Act 
provides  that  they  may  exercise 
the  civil  trial  jurisdiction  author- 
ized in  the  legislation  only  after 
having  been  reappointed  under 
the  standards  and  procedures  of 
the  Judicial  Conference  or  after 
having  been  certified  as  quali- 
fied to  exercise  such  jurisdiction 
by  the  judicial  council  of  the 
circuit  in  which  the  magistrate 
serves. 

The  Act  also  makes  several 
changes  in  the  magistrates' 
jurisdiction  in  criminal  cases. 

Magistrates  will,  upon  des- 
ignation by  the  district  court,  be 
able  to  hear  and  to  impose 
sentences  in  all  jury  or  non-jury 
misdemeanor  cases,  although 
defendants  must  explicitly 
waive  their  right  to  trial  by  a 
district  judge.  Presently,  the 
magistrates  may  not  conduct 
jury  trials  or  hear  misdemeanors 
with  a  potential  fine  greater  than 
$1,000. 

In  cases  involving  a  youth 
offender  (underage  22  at  time  of 
conviction)  tried  by  a  magistrate, 
the  Act  limits  the  magistrate's 
sentencing  powers  so  that  no 
sentence  greater  than  one  year 
for  a  misdemeanor  or  six  months 
for  a  petty  offense  may  be 
imposed.  The  Youth  Corrections 
Act's     "core    concept"    of    re- 


habilitation rather  than  retribu- 
tion is  retained  by  requiring 
conditional  release  and  un- 
conditional discharge  of  such 
offenders. 

In  a  compromise  regarding  the 
magistrates'  jurisdiction  over 
cases  involving  juveniles  (under 
18  attime crime wascommitted) 
accused  of  misdemeanors  or 
petty  offenses,  the  conference 
revision  grants  magistrates 
authority  to  try  juveniles  only 
with  their  consent  and  only  in 
petty  cases.  In  such  cases,  a 
magistrate  may  not  impose  a 
term  of  imprisonment. 

Finally,  the  Senate  bill  had 
proposed  an  amendment  of  the 
Federal  Rules  of  Criminal 
Procedure  to  allow  a  magistrate 
to  accept  guilty  pleas  in  felony 
cases  with  the  consent  of  the 
defendant.  This  provision  was 
rejected  by  the  congressional 
conference,  and  a  letter  was 
sent  to  The  Chief  Justice 
requesting  study  of  this  issue  by 
the  proper  committees  of  the 
Judicial  Conference. lift 


1980  -  1981  JUDICIAL 
FELLOWS  PROGRAM 

Each  year  the  Judicial 
Fellows  Program  enables  a 
small  number  of  young 
professionals  to  observe 
and  contribute  to  projects 
involved  in  improving 
judicial  administration.  The 
one-year  fellowships  begin 
in  September  and  include  a 
stipend  based  on  com- 
parable government  sal- 
aries. 

Application  information 
and  literature  on  the 
1980-1981  program  is 
available  on  request  from 
Mark  W.  Cannon,  Executive 
Director  of  the  Judicial 
Fellows  Commission, 
Supreme  Court  of  the 
United  States,  Washington, 
DC.  20543.  The  deadline 
for  making  application  is 
November  5. 


ROUNDUP  from  p.  3 
of  all  three  branches  of  our  Gov- 
ernment. 

The  Circuit  Justice  for  the 
Second,  Thurgood  Marshall,  at- 
tended the  conference  and  dis- 
cussed Second  Circuit  cases 
reviewed  by  the  Supreme  Court 
during  the  past  Term  of  Court. 

Third.  Chief  Judge  Collins  J. 
Seitz  continued  his  practice  of 
giving  a  "State  of  the  Circuit" 
address.  Of  considerable  inter- 

PUBLICATION  from  p.  4 

Congress  as  a  House  draft  and 
asS.  1722  and  S.  1723. 

The  report,  by  Professor 
Stephen  J.  Schulhofer  of  the 
University  of  Pennsylvania  Law 
School,  is  the  product  of  work 
done  under  contract  with  the 
FJC  Research  Division.  It  is 
entitled  Prosecutorial Discretion 
and  Federal  Sentencing  Reform. 

A  number  of  commentators 
had  expressed  concern  that 
adoption  of  the  sentencing 
provisions  of  S.  1437  would  not 
reduce  sentencing  disparity,  but 
would  merely  shift  the  locus  of 
sentencing  discretion  from 
judges  and  parole  authorities  to 
prosecutors.  Professor  Schul- 
hofer analyzes  specific  ways  in 
which  prosecutorial  influence 
over  sentences  might  be 
enhanced  by  the  system  of 
guidelines  contemplated  in  the 
bill,  and  suggests  ways  in  which 
such  a  system  could  be 
implemented  to  bring  prosecu- 
torial discretion  under  control. 
Amendments  to  S.  1437  are 
recommended. 

The  report  has  been  published 
in  two  volumes.  The  first 
contains  the  body  of  the  report 
with  analysis  and  conclusions; 
the  second  is  a  technical 
supplement  that  explores  some 
aspects  of  the  problem  in  greater 
depth. 

Copies  of  the  report  may  be 
obtained  from  the  Information 
Services  Office  of  the  Federal 
Judicial  Center.  Requesters 
should  indicate  which  volumes 
of  the  report  are  desired. llfl 


est  was  a  panel  discussion  on 
trial  issues  facing  the  district 
courts,  in  which  six  district 
judges  participated.  Covered 
during  this  half-day  session 
were  matters  related  to  civil 
rights  litigation,  current 
problems  in  determining  awards 
of  attorney  fees  and  costs,  and 
representation  of  multiple 
defendants  in  criminal  cases  by 
a  single  lawyer. 

Fourth.  The  Chief  Justice,  Cir- 
cuit Justice  for  the  Fourth,  was 
in  attendance  and  this  year 
stressed  in  his  remarks  the 
importance  of  assuring  that 
there  be  a  high  quality  of 
professional  performance  by 
members  of  the  federal  bar. 
Repeated  again  was  The  Chief 
Justice's  admonition  that  "we 
owe  to  our  profession  and  to  the 
public  a  duty  to  look  at  ourselves 
objectively,  take  note  of  our 
strong  points  and  our  weak 
points,  and  then  by  constructive 
efforts  try  to  improve  the  service 
of  our  profession  to  the  public." 

Fifth.  Chief  Judge  John  R. 
Brown  presented  his  annual 
report  on  the  Fifth  Circuit  and 
announced  at  the  beginning  of 
his  speech  that  it  would  probably 
be  his  last  appearance  at  the 
judicial  conference  as  the  Chief 
Judge.  Judge  Brown  will  be 
succeeded  as  Chief  Judge  by 
Judge  James  P.  Coleman  of 
Mississippi,  in  December  1979. 

Judge  Brown's  speech  con- 
tained references  to  the  con- 
gressional stipulation  that  "any 
court  of  appeals  naving  more 
than  1 5  active  judges  may  con- 
stitute itself  into  administrative 
units."  The  Judge  reported  that 
once  the  sixteenth  judge  has 
taken  his  position  on  the  court,  a 
circuit  Judicial  Council  meeting 
will  be  held  to  consider  all  as- 
pects of  necessary  changes,  in- 
cluding recommendations  of  a 
four-judge  committee  which  has 
been  studying  all  possible  alter- 
native methods  and  devices. 

The  Chief  Justice  also  addres- 
sed the  circuit,  and  recom- 
mended new  federal  govern- 
ment programs  for  correctional 


institutions.  See  The  Third 
Branch,  Vol.  11,  No.  6,  June, 
1979. 

Sixth.  This  Circuit  also  includ- 
ed a  program  on  media  and  the 
law,  with  a  discussion  group  led 
by  representatives  of  the  media 
as  well  as  the  judges  and  prac- 
ticing lawyers.  They  also  heard  a 
report  from  the  Devitt  Commit- 
tee and  a  discussion  of  the  im- 
pact of  decisions  of  theSupreme 
Court  during  the  past  Term  of 
Court. 

Seventh.  Released  at  the  time 
of  this  Circuit's  conference  were 
two  significant  publications. 
One  was  a  report  of  the  special 
committee  appointed  by  Chief 
Judge  Thomas  E.  Fairchild  to 
evaluate  the  Seventh  Circuit's 
judicial  conferences.  A  major 
recommendation  of  the  commit- 
tee was  that  programs  for  the 
conference,  other  than  the 
executive  sessions  of  the 
judges,  be  planned  by  a  commit- 
tee of  six,  three  judges  and  three 
lawyers.  The  second  report  re- 
leased was  one  drafted  by  a 
special  committee  appointed  to 
study  the  high  cost  of  litigation. 
Also  distributed  at  the  meeting 
was  the  latest  edition  of  the 
practitioners'  handbook  for  the 
Circuit. 

Eighth.  Chief  Judge  Floyd  R. 
Gibson  delivered  his  annual 
"State  of  the  Judiciary"  speech 
and  announced  he  would  be 
taking  senior  status  next  March; 
also,  that  the  Circuit  Executive, 
Hans  Lawton,  would  be  leaving 
to  enter  private  practice  after 
five  years  of  service  to  the  Cir- 
cuit, his  initial  commitment  to 
the  position.  Though  reporting 
heavy  caseloads,  Chief  Judge 
Gibson  expressed  optimism  for 
disposing  of  cases  expeditiously 
since  there  would  be  an  infusion 
of  new  judges  into  the  Circuit. 

Ninth.  The  judges  of  the 
conference  heard  Chief  Judge 
James  R.  Browning's  annual 
report;  conferred  with  Chief 
Justice  Burger  on  the  business 
of  the  Circuit;  and  voted  upon 
sixteen  resolutions.  The  resolu- 

See  ROUNDUP  p.  8 
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tions  covered  a  broad  spectrum 
of  issues  related  to  the  proces- 
sing of  cases  within  the  Circuit. 

Tenth.  Featured  at  this  Cir- 
cuit's meeting  was  a  speech  by 
then  Associate  Attorney  Gen- 
eral Michael  J.  Egan  who  ad- 
dressed the  conference  on  legal 
representation  of  the  federal 
government.  Mr.  Justice  White, 
Circuit  Justice,  reviewed  recent 
Supreme  Court  decisions,  with 
emphasis  on  those  coming  from 
the  Tenth  Circuit. 

District  of  Columbia.  This  year 
members  of  the  conference 
discussed  an  important  issue 
receiving  considerable  attention 
recently:  the  matter  of  the 
options  available  in  redistrib- 
uting litigating  authority  be- 
tween the  Department  of 
Justice  and  other  departments 
and  agencies  in  the  Executive 
Branch. 

Reported  on  and  discussed 
was  the  first  year's  experience 
with  the  Circuit's  court  of  ap- 
peals management  plan. 

The  Chief  Justice,  Circuit  Jus- 
tice for  the  D.C.  Circuit,  spoke  on 
his  visit  to  Russia  in  1977  and 
reported  some  comparative 
observations,  flfj 
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listed  for  the  reader's 
information.  Only  those  titles 
listed  at  the  beginning  of  the 
column  and  in  boldface  are 
available  from  the  FJC 
Information  Services  Office. 

Discovery  Sanctions:  A 
Judicial  Perspective.  Charles 
B.  Renfrew.  67  Calif.  L.  Rev. 
264-282  (March  1979). 

The  Lower  Federal  Courts  as 
Constitution-Makers:  The  Case 
of   Prison   Conditions.   Daryl   R. 


Fair.  7  Am.  J.  Crim.  L.  119-140 
(July  1979). 

1  978  Annual  Report.  Institute 
for  Court  Management.  ICM, 
1979. 

Public  Criticism  of  the 
Judiciary — Is  it  Caused  by  a 
Defaulting  Executive  or 
Legislature?  Chesterfield  Smith. 
10  Column  [Trial  Court  Admin.] 
4(July/Aug.  1979). 

Trends  in  Administration  of 
Justice  in  the  Federal  Courts. 
Max  Rosenn.  39  Ohio  St.  L.  J. 
791-804(1978). 

The  Crisis  of  Conscience; 
Federal  Judges  in  Segregated 
Clubs.  Steve  Suitts.  Atlanta, 
Southern  Regional  Council, 
1979.  fin 


A.O.  REPORT  from  p.  5 

ceedings  and  probation  received 
in  the  12-month  period.  In 
addition,  this  section  includes 
an  analysis  of  statistics  obtained 
from  petit  and  grand  jury  re- 
ports; reports  of  the  caseloads  of 
federal  public  and  community 
defenders;  information  received 


TWO      CAREER     A.O.     OFFICIALS     DEAD: 


VICTOR  H.  EVJEN,  VIVIAN  CLEMENTS 


Victor  H.  Evjen,  former 
Assistant  Chief  of  the  Probation 
Division  in  the  Administrative 
Office,  died  last  month  of  a  heart 
attack  while  in  his  doctor's 
office.  He  was  73. 

Mr.  Evjen  was  first  a  probation 
officer  with  the  juvenile  court  in 
Chicago,  and  a  short  time  later 
became  a  probation-parole 
officer  with  the  U.S.  District 
Court  for  the  Northern  District  of 
Illinois.  This  service  with  the 
District  Court  and  his  work  inthe 
Administrative  Office  represent 
a  35-year  career  with  the  federal 
courts. 

As  managing  editor  and  later 


as  editor  of  the  publication 
Federal  Probation,  Mr.  Evjen 
established  a  national 
reputation  as  one  of  the 
country's  top  criminologists. 

Another  former  Administra- 
tive Office  official,  Vivian 
Clements,  died  last  month  of  an 
aneurysm  at  the  age  of  80. 

Mr.  Clements  joined  the 
Administrative  Office  in  1940 
after  service  with  the  Navy 
Department  andthe  Department 
of  Justice.  At  the  time  of  his 
retirement  he  held  the  position 
of  Chief  Auditor  for  the 
Administrative  Office. 


from  clerks  of  court  on  three- 
judge  hearings;  the  status  of 
three  year  old  civil  cases  and  the 
status  of  criminal  defendants; 
an  inventory  of  passport  applica- 
tions; the  number  of  petitionsfor 
naturalization  and  the  number 
of  aliens  naturalized. 

An  appendix  of  tables  pre- 
sents statistics  on  the  work  for 
each  of  the  circuit,  district  and 
bankruptcy  courts,  the  federal 
probation  system,  grand  and 
petit  jurors,  federal  public 
defenders  and  U.S.  magistrates. 

A  companion  report,  The 
United  States  Courts,  A  Pictorial 
Summary,  presents  a  concise 
summarization  of  the  statistics 
reported  in  the  annual  report  in 
the  form  of  graphs  and  charts. 

Federal  judges  and  staff  may 
obtain  a  copy  of  the  annual 
report  or  the  pictorial  summary 
without  charge  from  the  Sta- 
tistical Analysis  and  Reports 
Division,  Administrative  Office, 
of  the  United  States  Courts. 
Others  may  purchase  the  re- 
ports from  the  Superintendent 
of  Documents,  U.S.  Government 
Printing  Office,  Washington, 
D.C.  20402.  GPO  stock  numbers 
for  the  publications  are:  Annual 
Report,  028-004-00028-1; 
Pictorial  Summary,  028-004- 
00027-3.  HA 
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Lucius    D.    Bunton,    III,   U.S. 

District  Judge,  WD.  TX,  Oct. 

11 
Harry  L.  Hudspeth,  U.S.  District 

Judge,  WD.  TX,  Oct.  11 

CONFIRMATIONS 

Robert  J.   Staker,   U.S.   District 

Judge,  S.D.  W  VA,  Sept  1  1 
James  M.  Sprouse,  U.S.  Circuit 

Judge  (CA-4),  Sept  1 1 
Matthew    J.     Perry,    Jr.,     U.S. 

District  Judge,  D.  SC,  Sept  19 
Bailey  Brown,  U.S.  Circuit  Judge 

(CA-6),  Sept.  25 
Cornelia      G.      Kennedy,      U.S. 

Circuit  Judge  (CA-6),  Sept  25 
Edward  C.  Reed,  Jr.,  U.S.  District 

Judge,  D.  NV,  Sept  25 
Mary  M.  Schroeder,  U.S.  Circuit 

Judge  (CA-9),  Sept  25 
Avern  Cohn,  U.S.  District  Judge, 

ED.  Ml,  Sept  25 
Stewart    A.    Newblatt,    U.S. 

District  Judge,  E.D.  Ml,  Sept 

25 
William   Hungate,   U.S.   District 

Judge,  E.D.  MO,  Sept  25 
Howard  F.  Sachs,  U.S.  District 

Judge,  W.D.  MO,  Sept  25 
Richard  D.  Cudahy,  U.S.  Circuit 

Judge  (CA-7),  Sept  25 
John    V.    Parker,    U.S.    District 

Judge,  M.D.  LA,  Sept  25 
Scott   0.    Wright,    U.S.    District 

Judge,  W.D.  MO,  Sept  25 
Abner    J.    Mikva,    U.S.    Circuit 

Judge  (CA-DC),  Sept  25 
Boyce  F.  Martin,  Jr.,  U.S.  Circuit 

Judge  (CA-6),  Sept  25 
Richard  M.   Bilby,   U.S.  District 

Judge,  D.  AZ,  Sept  25 
Veronica  D.  Wicker,  U.S.  District 

Judge,  E.D.  LA,  Sept  25 
John    M.    Shaw,    U.S.    District 

Judge,  W.D.  LA,  Sept  25 
Falcon  B.  Hawkins,  U.S.  District 

Judge,  D.  SC,  Sept  25 
C.  Weston  Houck,  U.S.  District 

Judge,  D.  SC,  Sept  25 
Jim    R.    Carrigan,    U.S.    District 

Judge,  D.  CO,  Sept  25 
Zita  L.  Weinshienk,  U.S.  District 

Judge,  D.  CO,  Sept  25 
George    Arceneaux,    Jr.,     U.S. 

District  Judge,  E.D.  LA,  Sept 

25 


Otto  R.  Skopil,  Jr.,  U.S.  Circuit 

Judge  (CA-9),  Sept  25 
Patrick    E.    Carr,    U.S.    District 

Judge,  E.D.  LA,  Sept  25 
Benjamin     F.     Gibson,     U.S. 

District  Judge,  W.D.  Ml,  Sept 

25 
Douglas     W.     Hillman,     U.S. 

District  Judge,  W.D.  Ml,  Sept 

25 
J.   Jerome   Farris,    U.S.    Circuit 

Judge     (CA-9),     Sept     26 
Betty   B.    Fletcher,   U.S.   Circuit 

Judge  (CA-9),  Sept  26 
Albert    Tate,    Jr.,    U.S.    Circuit 

Judge  (CA-5),  Oct.  4 
Samuel    D.   Johnson,   Jr.,    U.S. 

Circuit  Judge  (CA-5),  Oct  4 
Nathaniel  R.  Jones,  U.S.  Circuit 

Judge  (CA-6),  Oct  4 
Joseph    C.    Howard,    Sr.,    U.S. 

District  Judge,  D.  MD,  Oct  4 
Shirley  B.  Jones,   U.S.   District 

Judge,  D.  MD,  Oct  4 
Lynn    C.    Higby,    U.S.    District 

Judge,  N.D.  FL,  Oct  4 
James    C.    Paine,    U.S.    District 

Judge,  S.D.  FL,  Oct  4 
James  W.  Kehoe,  U.S.  District 

Judge,  S.D.  FL,  Oct  4 
Eugene     P.     Spellman,     U.S. 

District  Judge,  S.D.  FL,  Oct  4 
Gene    E.    Brooks,    U.S.    District 

Judge,  S.D.  IN,  Oct  4 
William  L.  Beatty,  U.S.  District 

Judge,  S.D.  IL,  Oct  4 
Hugh  Gibson,  Jr.,  U.S.  District 

Judge,  S.D.  TX,  Oct  4 
George  J.  Mitchell,  U.S.  District 

Judge,  D.  ME,  Oct  4 
Jerry  L.  Buchmeyer,  U.S.  District 

Judge,  N.D.  TX,  Oct  4 
Edward  B.   Davis,   U.S.   District 

Judge,  S.D.  FL,  Oct  4 


APPOINTMENTS 

Warren  W.  Eginton,  U.S.  District 

Judge,  D.  CT,  Aug  1 
Robert    L.    Anderson,    III,    U.S. 

Circuit  Judge  (CA-5),  Aug  6 
Carolyn  D.  Randall,  U.S.  Circuit 

Judge  (CA-5),  Aug  8 
Henry    A.    Politz,    U.S.    Circuit 

Judge  (CA-5),  Aug  10 
Susan    H.    Black,    U.S.    District 

Judge,  M.D.  FL,  Aug  17 
Orinda   D.   Evans,   U.S.   District 

Judge,  N.D.  GA,  Aug  17 
Marvin  H.  Shoob,  U.S.  District 

Judge,  N.D.  GA,  Aug  17 


G.  Ernest  Tidwell,  U.S.  District 

Judge,  N.D.  GA,  Aug  17 
Robert     L      Vining,     Jr.,     U.S. 

District  Judge,  N.D.  GA,  Aug 

17 
Marvin   E.  Aspen,  U.S.  District 

Judge,  N.D.  IL,  Sept  4 
James  B.   Moran,  U.S.   District 

Judge,  N.D.  IL,  Sept  10 
William     J.     Castagna,     U.S. 

District  Judge,  M.D.  FL,  Sept 

14 
James  M.  Sprouse,  U.S.  Circuit 

Judge  (CA-4),  Sept  22 
Robert  J.   Staker,   U.S.   District 

Judge,  S.D.  W  VA,  Sept  22 
Bailey  Brown,  U.S.  Circuit  Judge 

(CA-6),  Sept  27 
John    V.    Parker,    U.S.    District 

Judge,  M.D.  LA,  Sept  27 
Douglas     M.     Hillman,     U.S. 

District  Judge,  W.D.  Ml,  Sept 

28 
Falcon  B.  Hawkins,  U.S.  District 

Judge,  D.  SC,  Sept  28 
Stewart    A.     Newblatt,    U.S. 

District  Judge,  E.D.  Ml,  Sept 

28 
George    Arceneaux,    Jr.,     U.S. 

District  Judge,  E.D.  LA,  Sept 

28 
John    M.    Shaw,    U.S.    District 

Judge,  W.D.  LA,  Sept  28 
C.  Weston  Houck,  U.S.  District 

Judge,  D.  SC,  Sept  29 
Samuel    D.   Johnson,   Jr.,    U.S. 

District    Judge    (CA-5),     Oct 

17 
Otto  R.  Skopil,  Jr.,  U.S.  Circuit 

Judge,  (CA-9),  Oct  20 


ELEVATIONS 

Charles  A.  Moye,  Jr.,  Chief 
Judge,  N.D.  GA,  July  27 

Carl  B.  Rubin,  Chief  Judge,  S.D. 
OH,  Sept  23 

Robert  M.  McRae,  Jr.,  Chief 
Judge,  W.D.  TN,  Sept  27 


DEATHS 

F.  Ryan  Duffy,  U.S.  Senior 
Circuit  Judge  (CA-7),  Aug  1  6 

Charles  Fahy,  U.S.  Senior 
Circuit  Judge  (CA-DC),  Sept 
17 

Marshall  A.  Neill,  U.S.  District 
Judge,  E.D.  WA,  Oct  6 
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NOMINATIONS 

Warren  J.  Ferguson,  U.S.  Circuit 

Judge  (CA-9),  Sept  28 
Dorothy  W.  Nelson,  U.S.  Circuit 

Judge  (CA-9),  Sept  28 
Terry  J.  Hatter,  Jr.,  U.S.  District 

Judge,  CD.  CA,  Sept  28 
Milton  L.  Schwartz,  U.S.  District 

Judge,  E.D.  CA,  Sept  28 
Robert    H.    Hall,    U.S.    District 

Judge,  N.D.  GA,  Sept  28 
Dale    E.    Saffels,    U.S.    District 

Judge,  D.  KS,  Sept  28 
Harold    A.     Ackerman,     U.S. 

District  Judge,  D.  NJ,  Sept  28 
Dickinson    R.    Debevoise,    U.S. 

District  Judge,  D.  NJ,  Sept  28 
H.    Lee    Sarokin,    U.S.    District 

Judge,  D.  NJ,  Sept  28 
Anne  E.  Thompson,  U.S.  District 

Judge,  D.  NJ,  Sept  28 
Neal    P.    McCurn,    U.S.    District 

Judge,  N.D.  NY,  Sept  28 
Frank    H.    Seay,    U.S.    District 

Judge,  E.D.  OK,  Sept  28 
Lee     R.     West,     U.S.     District 

Judge,  W.D.  OK,  Sept  28 
Thomas   R.   Brett,   U.S.   District 

Judge,  N.D.  OK,  Sept  28 
James  0.   Ellison,  U.S.  District 

Judge,  N.D.  OK,  Sept  28 
Andrew  L.  Jefferson,  Jr.,  U.S. 

Circuit  Judge  (CA-5),  Oct.  1 1 
Cecil  F.  Poole,  U.S.  Circuit  Judge 

(CA-9),  Oct.  1 1 
William    0.    Bertelsman,    U.S. 

District  Judge,  E.D.  KY,  Oct. 

11 


Peter    H.    Beer,    U.S.    District 
Judge,  E.D.  LA,  Oct.  1 1 

L.T.    Senter,    Jr.,    U.S.    District 
Judge,  N.D.  MS,  Oct.  11 

James    T.    Giles,    U.S.    District 
Judge,  E.D.  PA,  Oct.  11 

See  PERSONNEL,  p.  9 
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calendar 

Oct.  25  Hearings  before  Judicial 
Panel  on  Multidistrict 
Litigation,  New  York,  NY 

Nov.  6-9  Effective  Productivity 
for  Court  Personnel;  Los 
Angeles,  CA 

Nov.  9  Judicial  Conference 
Subcommittee  on  Appellate 
Courts;  Washington,  DC 

Nov.  11-17  Seminar  for  Newly 
Appointed  District  Judges; 
Washington,  DC 

Nov.  1  9-20  Judicial  Conference 
Subcommittee  on  Judicial 
Statistics;  Marco  Island,  FL 

Nov.  26-28  Workshop  for 
District  Judges  (Ninth  Circuit); 
Palm  Springs,  CA 

Nov.  28-29  Judicial  Conference 
Subcommittee  on  Bankruptcy 
Rules;  Orlando,  FL 

Dec.  4-7  Effective  Productivity 
for  Court  Personnel,  Nashville 
TN 

Dec.  10-14  In-Court  Manage- 
ment -  Defensive  Tactics; 
Brooklyn,  NY 

Dec.  1 1 -14  Effective  Productivi- 
ty for  Court  Personnel;  San 
Juan,  PR 

Dec.  18-21  Effective  Productivi- 
ty   for    Court    Personnel;    St. 

Thomas,  VI 

Jan.  15-18  Effective  Productiv- 
ity for  Court  Personnel; 
Pittsburgh,  PA 

Jan.  21  -23  Seminar  for  Federal 
Defenders;  San  Antonio,  TX 
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CRIMINAL     CODE     MOVES 
FORWARD 

Over  the  last  few  months 
both  houses  of  Congress  have 
been  conducting  hearings  on 
legislation  which  would  for 
the  first  time  completely  codify, 
revise  and  reform  federal 
criminal  law.  The  Senate 
Judiciary  Committee  and  the 
House  Subcommittee  on 
Criminal  Justice  have  received 
substantial  testimony  on  two 
separate  legislative  proposals, 
and  markup  is  in  progress  in 
both  chambers.  The  Senate 
committee  hopes  that  its  bill,  S. 
1 722,  will  be  reported  to  the  full 
Senate  before  the  end  of  the 
year,  and  the  House  sub- 
committee, considering  a  draft 
bill,  has  set  a  target  date  of 
shortly  after  Thanksgiving  for 
the  presentation  of  a  bill  to  the 
full  Judiciary  Committee. 

Background.  Study  of  the 
entire  area  of  federal  criminal 
laws  began  with  the  congres- 
sional ly- created  Brown 
Commission  in  1960.  The 
Commission's  recommenda- 
tions were  submitted  to  the 
President  in  1971,  but  the 
enactment  of  legislation  has 
continually  proved  elusive.  The 
current  Senate  bill  evolved  from 
last  year's  S.1437,  which 
passed  the  Senate  but  died  in 
the  House.  S.  1437,  in  turn, 
evolved  from  S.1,  which  died 
without  action  by  the  Senate 
Judiciary  Committee  in  1975. 
The  House  had  in  past  years 
disagreed  with  the  Senate  on 
the  need  for  extensive  criminal 
code  reform,  but  the  House 
See  CODE  p.  2 


The  Department  of  Justice  and  the  Federal  Courts: 
Policies  and  Priorities 

AN  INTERVIEW  WITH  BENJAMIN  R.  CIVILETTI 

Benjamin  R.  Civiletti  became 
this  country's  73rd  Attorney 
General  on  August  16th, 
succeeding  Griffin  B.  Bell  of 
Georgia,  who  resigned  August 
1 5th  to  returnto  private/practice. 

The  new  Attorney  General 
brings  a  wealth  of  experience  to 
his  new  position:  He  was  a  law 
clerk  to  a  federal  district  judge  in 
Baltimore,  he  was  an  Assistant 
United  States  Attorney  for  two 
years;  and  from  1964  until  last 
March  he  was  engaged  in 
private  practice. 

Attorney  General  Civiletti  also 
has  experience  in  other 
Department  of  Justice  posts;  he 
was  Assistant  Attorney  General 
in  charge  of  the  Criminal 
Division  from  March,  1977  to 
May  1978,  when  he  became 
Deputy  Attorney  General. 

The  following  interview  was 


conducted  October  10. 

Mr.  Attorney  General,  you 
have  been  in  office  since 
mid-August.  Have  you  had 
ample  time  to  formulate  some 
policies  on  the  priorities  for 
cases  you  believe  the 
Department  of  Justice  should 
file  in  the  federal  courts? 

see  INTERVIEW  p.  4 


CHIEF  JUSTICE  MEETS  WITH  MET  CHIEFS 
AT  SEMI-ANNUAL  MEETING 


The  Conference  of  Metropoli- 
tan District  Chief  Judges, 
representing  the  thirty  district 
courts  with  six  or  more 
authorized  judgeships,  held  its 
semi-annual  meeting  from 
Wednesday  October  17  through 
Friday  October  19,  in 
Williamsburg,  Virginia. 

Chief  Justice  Warren  E. 
Burger  met  with  the  Conference 
on  Friday  morning  for  an  open 
discussion  of  a  wide  range  of 
topics.  Among  other  things,  the 
Chief  Justice: 
•  Elaborated    on    the   Judicial 


Conference's  September  1979 
resolution  proposed  by  the  Court 
Administration  Committee,  to 
authorize  designation  of  a  panel 
of  senior  judges,  available  on 
request  of  Chief  Judges,  for 
assignment  to  handle  protracted 
cases.  The  Chief  Justice 
stressed  that  the  panel  would 
not  duplicate  the  functions  of 
the  Judicial  Panel  on 
Multidistrict  Litigation.  Its 
purpose  instead  is  to  make  an 
experienced     senior    judge 

see  MET  CHIEFS  p.  8 


CODE  from  p.  1 

Criminal  Justice  Subcommittee 
this  year  spent  seven  months 
preparing    a    new    draft. 

Although  differences  be- 
tween the  Senate  and  House 
proposals  are  not  insignificant, 
the  chairmen  of  the  respective 
committee  and  subcommittee, 
Senator  Edward  M.  Kennedy 
and  Congressman  Robert  F. 
Drinan,  have  stated  that  they  are 
in  substantial  agreement  on  the 
basic  ingredients  of  a  new 
criminal  code.  (See  interviews  in 
The  Third  Branch,  July  and 
September  1979.) 

The  two  bills  are  similarly 
organized  and  share  much  inthe 
way  of  content.  Both  reduce  the 
number  of  possible  criminal 
states  of  mind  from  the  current 
60  to  4 — intentional,  knowing, 
reckless,  and  negligent.  Both 
drafts  also  consolidate  the 
listing  of  federal  felonies  and 
misdemeanors  and,  in  a  highly 
controversial  area,  create  new 
sentencing  procedures. 

Sentencing  Proposals.  In  an 
effort  to  reduce  unfair 
sentencing  disparities,  the  bills 
create  five  classes  of  felonies, 
four  grades  of  misdemeanors, 
and  an  infraction.  A  maximum 
penalty  is  then  assigned  to  each 
class  of  crime,  although  the  bills 
differ  somewhat  in  the  actual 
penalty  assigned  to  each  class. 
Both  versions  provide  that 
punishment  can  be  in  the  form 
of  probation,  fine,  or  imprison- 
ment, and  the  House  draft  also 
authorizes  a  "conditional 
discharge,"  a  form  of 
unsupervised  release  that 
imposes  fewer  restrictions  than 
probation. 

For  the  judge  formulating  a 
sentence,  both  bills  require 
consideration  of  certain  factors 
such  as  the  history  and 
characteristics  of  the  defendant 
and  the  nature  and  circum- 
stances of  the  offense.  The 
House  draft  additionally 
mandates  a  consideration  of 
"effective  alternatives"  to 
incarceration.  Under  both  bills, 
the  sentencing  judge  must  state 
the  reasons  for  the  imposition  of 
a  particular  sentence. 


Both  House  and  Senate 
versions  also  call  for  the 
promulgation  of  sentencing 
guidelines  to  assist  judges  in  the 
selection  of  penalties  in 
individual  cases.  While  the 
guidelines  are  not  completely 
binding,  under  the  House  draft  a 
sentencing  judge  must  explain 
any  departure  from  them;  the 
imposition  of  a  sentence  greater 
than  that  suggested  by  the 
guidelines  authorizes  an  appeal 
by  the  defendant.  A  sentence 
within  the  guidelines  may  be 
appealed  only  with  leave  of  the 
Court  of  Appeals.  The  Senate  bill 
incorporates  similar  provisions 
and  additionally  permits  the 
Government  to  appeal  if  the 
sentence  imposed  is  less  than 
that  recommended  by  the 
guidelines. 

There  are  major  differences 
between  the  bills  in  the 
composition  of  the  committees 
that  would  promulgate  these 
guidelines.  The  House  version, 
which  is  favored  by  the  Judicial 
Conference,  vests  guideline- 
drafting  authority  in  a 
committee  of  the  Conference, 
four  of  whose  seven  members 
are  to  be  United  States  judges 
and  three  of  whom  are  to  be 
individuals  who  have  never 
served  on  a  federal  or  state 
bench.  The  committee's  draft 
guidelines  would  be  subject  to 
the  approval  of  the  Judicial 
Conference  and  Congress.  The 
Senate  bill,  on  the  other  hand, 
calls  for  the  executive  branch  to 
play  the  lead  role  in  creating  the 
committee.  Three  members  of 
the  seven  member  committee, 
including  the  chairman,  are  to 
be  appointed  by  the  President 
with  the  advice  and  consent  of 
the  Senate.  The  remaining  four 
members  are  to  be  selected  by 
the  President  from  a  list  of  at 
least  seven  United  States 
judges  submitted  by  the 
Judicial  Conference. 

Because  the  goal  of  the 
legislation  is  that  the  defendant 
actually  serve  the  full  term  of  the 
penalty  imposed,  the  House 
draft  calls  for  the  abolition  of 
parole     and     the     Senate     bill 


phases  out  parole  over  a  five 
year  period.  The  House  draft  also 
eliminates  the  possibility  of 
"good  time"  reduction  in 
sentences. 

Testimony  Received.  Al- 
though much  of  the  testimony 
before  the  committees  has 
endorsed  the  concept  of 
omnibus  criminal  code  reform, 
the  sentencing  provisions  have 
sparked  considerable  disagree- 
ment among  witnesses 
testifying  before  the  legislators. 
The  American  Bar  Association, 
for  example,  presented  to  the 
House  its  objections  to  the 
abolition  of  parole,  and  it 
advocated  retention  of  "good 
time."  The  National  Legal  Aid 
and  Defender  Association 
similarly  opposed  the  elimina- 
tion of  parole  and  goodtime,  and 
called  for  greater  flexibility  in 
judicial  discretion  in  sentencing. 
The  American  Civil  Liberties 
Union,  believing  that  both  bills 
place  undue  emphasis  on 
incarceration,  told  the  Senate 
committee  it  favors  the 
development  of  a  range  of 
alternatives  to  incarceration  and 
the  retention  of  parole  for  a 
transitional  period  of  five  years. 
In  House  testimony,  Federal 
Bureau  of  Prisons  Director 
Norman  A.  Carlson  supported 
the  promulgation  of  sentencing 
guidelines  which,  he  said,  would 
make  parole  "duplicative  and 
unnecessary,"  altnouqh  he  did 
call  for  retention  of  parole  to  deal 
with  offenders  sentenced  under 
existing  laws. 

Andrew  Von  Hirsch,  Professor 
at  the  Graduate  School  of 
Criminal  Justice  at  Rutgers 
University  and  a  noted  writer  in 
the  field  of  criminal  sentencing, 
endorsed  sentencing  guidelines 
as  bringing  about  a  fairer  system 
of  punishment,  but  he  also 
advocated  retention  of  parole 
until  it  can  be  determined  that 
the  guideline  system  is 
functioning  as  intended.  Taking 
the  opposing  position  was 
former  district  court  judge  and 
deputy  attorney  general  Harold 

see  Code  p.  3 


CODE  from  p.  2 

R.  Tyler,  Jr.,  who  criticized  any 
plans  tor  the  retention  of  parole 
as  bringing  confusion  and 
unfairness  to  both  the 
sentenced  offender  and  the 
public.  He  did  endorse,  however, 
creation  of  a  "safety  valve 
procedure"  for  the  review  of  the 
occasionally  unjust  sentence. 

[Recently,  the  House 
Subcommittee  responded  to  this 
criticism  and  voted  to  retain 
parole.  It  is  contemplated  that 
additional  provisions  will  be 
drafted  to  require  a  study  of  the 
continued  need  for  parole  after 
the  new  code  has  gone  into 
effect] 

Speaking  for  the  Judicial 
Conference  of  the  UnitedStates, 
Judge  Alexander  Harvey  II  (D. 
Md.)  told  the  subcommittee  that 
the  Conference  "generally 
approved"  of  the  House  draft  but 
has  specific  objections  to, 
among  other  things,  the 
definitions  of  culpable  states  of 
mind  and  defenses,  the 
provisions  for  preventive 
detention,  the  elimination  of  the 
Youth  Corrections  Act,  and  the 
earliness  of  the  legislation's 
proposed  effective  date  of 
January  1,  1983.  Judge  Gerald 
B.  Tjoflat  (CA-5),  Chairman  of 
the  Conference  Committee  on 
the  Administration  of  the 
Probation  System,  offered 
several  criticisms  of  the 
legislation  as  it  affects 
probation,  and  he  called  for  the 
creation  of  a  program  of 
voluntary  pretrial  community 
supervision  in  lieu  of 
prosecution,  which,  if  success- 
fully completed  by  the  offender, 
would  result  in  dismissal  of 
charges.  He  generally  praised 
the  proposed  establishment  of 
sentencing  guidelines.  Speak- 
ing for  the  Conference 
Committee  on  the  Administra- 
tion of  the  Federal  Magistrate 
System,  Judge  Charles  M. 
Metzner  (S.D.N.Y.),  identified 
several  inconsistencies 
between  the  House  draft, 
current  law  and  the  Federal 
Magistrate  Act  (signed  into  law 
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From  November  12-17,  the  Federal  Judicial  Center  conducted  a  seminar  for  newly 
appointed  district  court  judges.  The  above  photographs  were  taken  at  the  Dolley 
Madison  House  during  the  week.  1 .  Judges  C.  Weston  Houck(D.  SC),  Shirley  B.  Jones 
(D.  MD)  and  Martin  F.  Loughlin  (D.  NH)  pay  close  attention  to  one  of  the  many 
presentations.  2.  Prof.  Arthur  R.  Miller  of  Harvard  makes  a  point  during  a  discussion  of 
federal  class  actions — past,  present  and  future.  3.  Judge  Susan  H.  Black  (M.D.  FL) 
takes  notes.  4.  Judge  Sylvia  H.  Rambo  (M.D.  PA)  participates  in  a  computer  assisted 
exercise  on  the  rules  (and  exceptions)  of  hearsay.  5.  Seminar  lecturers  Judge  Damon 
J.  Keith  (CA-6)  and  Judge  Hubert  L.  Will  (N.D.  IL)  are  greeted  by  Mr.  Justice  Byron  S. 
White.  6.  Judge  Benjamin  F.  Gibson  (WD   Ml)  strikes  a  studious  pose. 
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Not  new  priorities  really.  The 
priorities  that  the  Department 
has  followed  generally  over  the 
last  two  and  one-half  to  three 
years  are  ones  that  I  helped 
formulate  with  Judge  Bell,  and 
as  an  overall  proposition  we 
will  continue  those  priorities:  for 
example,  inthecriminalareathe 
emphasis  on  public  corruption, 
white  collar  crime,  drug  abuse 
and  organized  crime;  in  the 
antitrust  area,  price  fixing.  We 
will  continue  to  complete  the 
monitoring  and  evaluation  of 
shared  monopolies  with  a  view 
toward  bringing  at  least  a  half  a 
dozen  or  perhaps  more  cases  in 
that  area.  New  emphasis  will  be 
placed  in  the  civil  rights  area.  In 
addition  to  the  gamut  of  school 
cases  and  employment  cases 
which  are  so  important,  we  will 
look  closely  at  police  brutality 
allegations,  sex  discrimination 
and  voting  rights  and 
annexation  question  cases.  I 
think  the  overall  concept  which 
the  Department  is  pursuing  is  to 
look  to  the  simplest,  the  most 
effective  case  which  would 
bring  the  greatest  remedy, 
avoiding  past  problems  such  as 
those  experienced  in  institu- 
tional and  antitrust  litigation. 

Complex  and  protracted 
cases  are  increasingly  a 
problem  in  the  federal  courts  in 
that  they  take  an  inordinate 
amount  of  judicial  time  and  are 
enormously  expensive.  Do  you 
have  any  solutions  to  suggest 
for  those  cases  where  the 
Department  of  Justice  is  a 
party  to  the  litigation? 

I  have  no  dramatic  solution.  I 
think  that  we  will  always  have  a 
small  number  of  complex  and 
protracted  cases.  I  think  their 
cost  in  terms  of  judicial  time,  in 
terms  of  private  and  govern- 
mental investment  of  man- 
power, and  jurors'  time  are  such 
that,  when  the  Department  is  a 
party,  we  have  to  be  extremely 
careful  in  the  original 
determinationstobringthecase, 
to  exhaust  every  possible  means 
of  disposition  short  of  actual 
litigation.  And  in  fashioning  the 
suit,  instead  of  relying  on  a  half  a 
dozen    theories,    we    have    to 


attempt  to  evaluate  and  choose 
the  soundest  theory  with  the 
strongest  case  and  attempt  to 
rifle-shoot  instead  of  shotgun 
our  approach.  Once  the 
litigation  is  begun  in  a  complex 
and  protracted  case,  then,  in 
partnership  with  the  court,  I 
think  we  must  do  everything 
possible  to  expedite  reasonable 
discovery,  have  milestones  with 
regard  to  isolation  of  the  issues 
and  follow  a  constant  and 
consistent  pattern  in  pretrial 
proceedings  to  narrow  the 
actual  trial  litigation  of  the  case 
to  its  simplest  elements. 

There  have  been  reports  in 
the  press  that  there  has  been  a 
substantial  decline  in  the 
number  of  antitrust  cases  filed 
by  the  Department  of  Justice 
during  this  administration. 
Does  this  reflect  a  change  in 
policies  followed  by  previous 
administrations? 

I  think  the  answer  is  generally 
no,  except  perhaps  a  little 
greater  care.  We  have  had  a 
review  of  the  decline  to  see  if  we 
could  isolate  the  causes.  There 
does  not  seem  to  be  any 
outstanding  reasons  of  policy  for 
the  20  percent  decline  in  the 
cases,  and  it  does  not  seem  to  be 
segregated  in  one  area  or 
another.  I  think  it  may  be  just  a 
slight  pendulum  swing 
depending  more  coincidentally 
on  investigations  and  the  type  of 
cases  than  any  gaps  or  different 
directions  in  the  administration 
of  the  antitrust  law. 

A  number  of  complaints 
have  been  reported  of  police 
brutality,  particularly  in  large 
cities  throughout  the  United 
States.  I  n  at  least  one  instance, 
this  has  resulted  in  a  suit 
against  the  city  and  its 
officials.  Do  you  view  this  kind 
of  litigation  as  an  effective 
remedy  to  address  the  problem 
of  police  brutality?  Another 
related  question:  Do  you 
believe  that  police  brutality  is 
on  the  increase? 

The  answer  to  the  first 
question  is:  I  hope  so.  The 
answer  to  the  second  question 
is:     No.     Generally,     police 


departments  today  are  better 
educated,  better  trained  and 
have  a  greater  respect  for 
individual  rights  than  in  the  past. 
Remedial  devices  or  systems  are 
in  place  in  most  jurisdictions 
which  provide  for  transfers  or 
reassignments  and  early 
identification  of  the  dispostion  of 
an  officer  to  panic  or  to  fail  to 


observe  departmental   rules  in 
emergency  circumstances. 

There  are  pockets  of  brutality 
which  are  troublesome  and 
serious  to  the  particular 
community  in  which  they  exist, 
and  troublesome  and  serious  to 
the  Department.  They  arise  from 
a  number  of  circumstances: 
sometimes  from  the  attitude  of 
the  community;  sometimes  from 
the  attitude  of  the  hierarchy  in  a 
community;  sometimes  because 
of  negligence  or  incompetence 
in  the  department;  and 
sometimes  because  of  either 
developed  or  sudden  abrasion  or 
conflict  within  the  community 
itself  because  of  changes  in  the 
environment,  such  as  popula- 
tion, or  other  such  circum- 
stances which  overload  normal 
police-community  relations.  In 
such  instances  we  try  to  assist  in 
a  multitude  of  ways,  last  of 
which,  of  course,  are  individual 
suits  against  officers  for 
violations  of  criminal  civil  rights 
statutes.  In  this  particular 
instance  we  sued  the  city  and  its 
officials — a  circumstance 
wherein  we  attempted  to  obtain 
or  will  attempt  to  obtain 
systemic  relief  to  a  very  serious 
and  widespread  problem. 


Several  bills  currently 
pending  in  Congress  could 
have  a  great  impact  on  the 
workload  of  the  federal  courts, 
which  could  also  mean 
additional  workloads  for  the 
United  States  Attorneys.  Does 
the  Department  of  Justice 
cooperate  with  the  judiciary 
committees  of  the  Senate  and 
House  to  assess  this  impact  on 
the  courts  and  to  make 
recommendations? 

We  try,  in  as  sound  a  way  as 
we  can,  to  evaluate  the  effect  of 
statutes  on  the  workload  of  the 
Department,  the  United  States 
Attorneys,  on  litigation,  and,  as  a 
consequence,  on  the  federal 
courts.  Our  statistical  tools  for 
doing  this  are  not  great,  and  the 
predictability  of  such  evalua- 
tions is  sometimes  difficult  to 
achieve.  But,  within  the 
knowledge  and  experience  of 
the  Department,  and  with  the 
statistical  tools  available  to  us, 
we  frequently  render  our 
general  views — informally  and 
formally — on  the  consequence 
of  legislation  which  deals  with 
the  workload  of  the  courts  and 
as  a  consequence  the  workload 
of  the  Department  in  represent- 
ing the  Government  in  the 
federal  courts. 

Several  proposals  have  been 
made  in  Congress  related  to 
judicial   tenure   and   discipline 

(see  related  story  p.  7), 
particularly  legislation 
introduced  by  Senators  Nunn, 
DeConcini  and  Kennedy.  The 
Judicial  Conference  of  the 
United  States  has  also  taken  a 
stand  on  this  issue.  Is  the 
administration  going  to 
support  any  of  the  existing 
proposals  or  propose  alterna- 
tives of  its  own  on  this  subject? 

The  answer  to  the  last  part  of 
the  question  I  believe  is,  no.  The 
answer  to  the  first  part  is,  I  don't 
know  whether  the  administra- 
tion is  going  to  take  a  position  or 
not.  It  has  not  taken  an  absolute 
position  as  yet.  The  Department 
is  still  studying  the  alternatives 
that  have  been  presented  by  the 
different  bills  introduced  by 
Senators  Nunn,  DeConcini  and 
Kennedy.  As  to  the  principle 
involved,     I      believe     the 


Department  generally  thinks 
that  the  present  system,  which 
in  a  simple  description  is 
dependent  upon  either 
impeachment — which  is  totally 
impractical — or  an  informal 
remedy  within  the  judicial 
council  of  each  circuit,  is  not 
adequate  and  that  some  form  of 
procedure  different  from  either 
of  those  two  alternatives  is 
appropriate.  I  have  not  come  to  a 
conclusion  or  opinion  myself  as 
to  whether  that  can  be  done 
within  the  framework  of  the 
Judicial  Conference  or  the 
circuit  councils  or  whether  it 
needs  a  greater  independence 
as  reflected  by  the  legislative 
proposals  which  have  been 
introduced.  I  am  extremely 
sensitive  to  and  appreciative  of 
the  necessity  to  preserve  the 
integrity  and  independence  of 
the  judiciary  and  I  would  not 
want  to  see  any  legislative 
proposal,  although  intended  in 
good  faith  for  remedial 
purposes,  inadvertently  impose 
or  intrude  on  that  independence 
and  integrity  which  is  so 
essential  to  the  strength  of  the 
third  branch  of  government. 

The  Department  of  Justice 
opposed  the  Speedy  Trial  Act 
concept  when  it  was  first 
proposed  in  1974.  When  the 
recent  amendments  to  the  Act 
were  under  consideration,  one 
of  the  Assistant  Attorneys 
General  testified  that  the 
Department  now  supports  the 
Speedy  Trial  Act  concept. 
What  events  precipitated  the 
Department's  change  in 
position? 

Experience.  We've  had  five 
years  of  experience  with  the 
Speedy  Trial  Act  concept.  We 
have  learned  that  it  is  beneficial 
to  the  expedition  of  government 
criminal  business  in  the  courts 
and  that  asa  general  proposition 
it  does  not  have  serious  effects 
on  the  fair  conduct  of  that 
business.  The  Department 
viewed  the  proposed  amend- 
ments to  the  Speedy  Trial  Act  in 
exactly  the  same  manner  as  the 
Judicial  Conference.  Neither  of 
us  succeeded  exactly  in  our 
proposal  to  simplify  the  Act  and 
to  extend  the  general  time 
period     to     180     days,     but 


collectively  we  were  able  to 
succeed  in  postponing  for  one 
year  what  would  have  been  a 
very  adverse  consequence— the 
imposition  of  final  sanctions  as 
of  July  1st  of  this  year.  I  intend 
during  the  course  of  this  year  to 
have  prepared  a  full  analysis  and 
report  to  the  Congress,  so  that 
the  Congress  may  consider  the 
needed  remedial  changes  in  the 
Speedy  Trial  Act  while 
preserving  the  principal  benefits 
of  the  Act,  which  include  a  very 
short  time  frame  for  incarcer- 
ated defendants. 

In  at  least  two  of  the  circuit 
judicial  conferences  held  this 
past  summer,  discussion  took 
place  on  the  subject  of 
representation  by  the 
Government  in  the  federal 
courts.  Does  this  administra- 
tion plan  on  studying  this 
subject  with  a  view  toward 
making  changes  or  to  spell  out 
with  more  specificity  which 
cases  the  Department  of 
J  ustice  will  delegate  to  lawyers 
in  other  departments  or 
agencies  in  the  Executive 
Branch? 

I  might  answer  this  question 
in  a  general  way.  I  am  of  thefirm 
belief  that  the  Department  of 
Justice  ought  to  be  the  litigating 
authority   for   all   departments, 


agencies,  bureaus  and  entities 
within  the  Federal  Government. 
I  think  that  the  fractionalization 
of  representation  is  bad  for  the 
courts,  bad  for  the  parties  and 
bad  for  the  public.  I  think  it  is 
tragic  when  the  Government 
speaks  with  three  voices  on  the 
same  subject  or  issue.  This 
sometimes  happens  because  of 
independent  litigating  authority 
delegated  by  the  Congress  to 
see  INTERVIEW  p.  6 
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agencies  or  new  departments, 
such  as  the  Department  of 
Energy.  So,  to  the  extent  that  we 
have  studied  and  are  continuing 
to  study  the  subject,  it  will  be 
under  the  guiding  principle  of 
opposing  any  further  delegation 
of  authority  to  entities  outside 
the  Department  of  Justice  in  an 
attempt  to  demonstrate  the 
wisdom  of  consolidating 
litigating  authority  in  the 
Department  of  Justice  where  all 
the  interests  of  the  various 
departments  can  be  considered 
and  can  be  evaluated  and 
accommodated.  Our  goal  is  that 
when  the  Government  goes  to 
court  it  speaks  with  one  voice  so 
that  the  court  is  not  confronted 
with  divergent  views  from  the 
Federal  Government. 

An  important  piece  of 
legislation  before  the  96th 
Congress  is  the  proposed 
recodification  of  federal 
criminal  laws.  (See  related 
story  p.1.)  A  Department  of 
Justice  official  has  criticized 
one  section  of  this  legislation, 
saying  it  would  seriously 
hamper  the  prosecution  of 
white  collar  crimes.  Others 
fear  that  the  sentencing 
provisions  will  result  in  a 
transfer  of  discretion  over 
sentencing  from  the  Judicial  to 
the  Executive  Branch  during 
plea  bargaining  negotiations. 
What  are  your  views  on  these 
problems  and  others  raised  by 
this  legislation? 

The  amount  of  work  that  has 
been  devoted  to  the  Code,  both 
by  the  Department  and  by 
congressional  committees  in  the 
Senate  and  House  is  so 
substantial,  and  the  value  of  the 
Code  is  so  great,  that  we — all  of 
us  interested  in  criminal  code 
reform — are  more  optimistic 
that  we  are  in  the  best  position 
for  success  or  ultimate  passage 
of  the  Code  than  we  have  been 
in  the  last  ten  years.  The 
Department  of  Justice  prefers 
the  framework  and  substantive 
provisions  that  were  passed  by 
the  Senate  in  the  lastterm  of  the 
Congress  in  Senate  Bill  1437. 
The  Code,  as  it  now  stands  in 
Congressman  Drinan's  sub- 
committee of  the  House 
Judiciary  Committee,  has  some 


provisions  in  it,  perhaps  as  many 
as  20  items,  which  the 
Department  has  serious 
objection  to  and  which  would 
pose,  we  think,  disadvantages  to 
strong  enforcement  of  federal 
law  in  the  area  of  white  collar 
crime.  The  Senate  has 
introduced  a  modified  form  of 
the  bill  that  they  passed  in  the 
last  session,  this  time  under  the 
heading  of  Senate  Bill  1 722.  We 
hope  that  becomes  the  vehicle 
for  consideration  in  the 
congressional  conference  if  the 
full  House  passes  the  House 
version.  We  are  also  hopeful 
that  most  of  the  objections 
which  the  Department  now  has 
to  a  preliminary  version  of  the 
Code  can,  through  discussion, 
be  modified  and  be  adjusted  so 
that  the  Department  can  be 
more  positive  than  it  is  at  the 
present  time.  We  haven't  given 
up  at  all  on  the  Code  despite  the 
fact  that  Phil  Heymann — who  is 
the  Department  of  Justice 
official  who  criticized  those 
sections — did  give  very  strong 
and  detailed  testimony  before 
Congressman  Drinan's  sub- 
committee. 

I  don't  have  the  same  fear  that 
some  have  expressed  with 
regard  to  the  sentencing 
provision  of  the  Code,  either  that 
it  will  transfer  discretion  from 
the  Judicial  Branch  to  the 
Executive  Branch  or  that  it  will, 
by  recommending  stronger 
determinant  sentencing, 
remove  the  good  work  of  the 
Parole  Commission.  I  think  that 
the  principles  embodied  in  the 
sentencing  reform,  which  can 
be  described  euphemistically  as 
"truth  in  sentencing,"  provide 
for  the  removal  of  disparity  and 
will    permit  judges,   within  the 

Ihelhird  Branch 
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range  of  substantial  discretion, 
to  sentence  like  defendants 
committing  like  crimes  under 
like  circumstances  to  similar 
sentences.  Further,  it  will  to  a 
greater  extent  than  is  now 
achievable,  allow  the  judge  to 
know  not  only  the  sentence  that 
he  imposes  but  the  probable 
service  of  that  sentence,  which 
is  not  always  the  case  at  the 
present  time. 

What  is  the  Department  of 
Justice  doing  to  insure  that  its 
lawyers  are  not  within  that 
category  of  lawyers  who  have 
been  described  in  the  Devitt 
Committee  Report,  which 
studied  advocacy,  as  "less 
than  qualified"  for  litigating  in 
the  federal  system? 

From  the  beginning  of  Judge 
Bell's  term  as  Attorney  General 
and  accelerating  from  there, 
including  my  time,  we  have 
devoted  an  enormous  amount  of 
energy  to  revising  and  updating 
and  broadening  the  Attorney 
General's  Advocacy  Institute. 
We  are  now  training  as  many  as 
600  Government  lawyers  in 
basic  litigation  skills  in  a 
three-week  course  and  we  are 
providing  another  40  courses  in 
advanced  specialized  litigation. 
We  have  the  Institute  now  in  the 
main  Justice  Department 
building  with  new  mock 
courtroom  facilities.  We  have 
the  benefit  of  the  advice  and 
expertise  of  four  or  five  outside 
consultants  who  are  constantly 
reviewing  and  critiquing  all  of 
our  programs.  I  might  add  that 
we  are  benefited  substantially 
by  the  fact  that  both  district  court 
and  circuit  court  judges  in  the 
federal  system  volunteer  to 
come  at  the  end  of  each  of  these 
three-week  sessions  on  criminal 
and  civil  cases  to  hear  the  actual 
conduct  of  one-  and  two-day 
mock  trials.  This  is  of  enormous 
benefit  to  the  Department,  to  the 
Judicial  Branch  and,  of  course, 
to  the  young  men  and  women 
who  are  undertaking  to 
represent  the  Government  in 
the  highest  and  best  traditions  of 
trial  practice.  |lfj 
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Bill 

House  Status 

Senate  Status 

Federal  Court  Improvements 
Act  of  1979— S.  1477 

Passed,  10/30/79. 
Title  4  [the  tax  court 
of  appeals  provisions]  have 
been  referred  for  further 
consideration  to  the 
Committee  on  Finance 

Judicial  Conduct  and  Disability 
Act  of  1979— S.  1873 

Pending  before 
Subcommittee  on  Courts, 
Civil  Liberties  and 
Administration  of  Justice 

Incorporated     into     S.1477, 
which  was  passed  on 
10/30/79 

Abolition  of  Diversity 
Jurisdiction — S.679 
and  H.R.  2202 

Pending  before  Subcommittee 
on  Courts,  Civil  Liberties 
and  Administration  of  Justice 

Hearings  in  the  Committee 
on  Judiciary  concluded 

Recodification  of  federal 
criminal  laws — S.1722,  S.1723 
and  House  draft 

In  markup  in  Subcommittee 
on  Criminal  Justice 

In  markup  in  Committee 
on  Judiciary 

Law  Enforcement  Assistance 
Reform    Act    of    1979— S. 241 
and  H.R.  2061 

Passed,  amended,  10/12/79 

Passed,  5/21/79 

In  Conference 

FBI  Charter— S. 161 2  and  H.R. 
5030 

Hearings  being  conducted 
in  Subcommittee  on 
Civil  and  Constitutional 
Rights 

Hearings  being  conducted 
in  Committee  on  Judiciary 

Supreme  Court  Jurisdiction 
Act— S.450  and  H.R.  2700 

Pending  before  Subcommittee 
on  Courts,  Civil  Liberties  and 
Administration  of  Justice 

Passed,  4/9/79 

Dispute    Resolutions    Act — 
S.423 

Placed  on  Union 
Calendar,  10/23/79 

Passed,  4/5/79 

Citizens'  Right  to  Standing 
in  the  Federal  Courts 
Act— S. 680 

Hearings  being  conducted 
in  Committee  on  Judiciary 

SENATE  APPROVES 

JUDICIAL  DISCIPLINE 

BILL 

On  October  30  the  Senate 
approved  S.  1873,  the  "Judicial 
Conduct  and  Disability  Act  of 
1979,"  by  a  roll-call  vote  of  56  to 
33.  S.  1873  was  approved,  after 
almost  five  hours  of  debate,  in 
substantially  the  same  form  in 
which  it  had  been  reported  from 
the  Senate  Judiciary  Committee 
by  a  vote  of  1 1  to  4  on  October 
2.  Before  passing  S.  1873,  the 
Senate  rejected  by  a  30  to  60 
vote  Senator  Nunn's  substitute 
proposal  which  would  have 
authorized  removal  of  a  federal 
judge  from  office  by  a  method 


other  than  impeachment  under 
Article  I  of  the  Constitution. 
Immediately  following  passage, 
the  text  was  incorporated  into 
S.1477,  the  "Federal  Courts 
Improvements  Act  of  1979," 
previously  approved  by  the 
Senate  on  September  7.  Both 
bills  were  sent  to  the  House  of 
Representatives  and  are  now 
pending  before  subcommittees 
of  the  House  Judiciary 
Committee. 

Reflecting  approximately 
three  months  of  Senate 
Judiciary  Committee  considera- 
tion, in  which  representatives  of 
the  Judicial  Conference 
participated,   S.    1873   provides 


that: 

•  Any  person  may  file  a 
complaint  in  writing  with  the 
Judicial  Council  of  a  circuit 
alleging  that  a  judge  is  incapable 
of  performing  his  or  her  duties 
due  to  mental  or  physical 
disability  or  has  engaged  in 
conduct  inconsistent  with  the 
effective  and  expeditious 
administration  of  the  business 
of  the  courts. 

•  A  Circuit  Council,  following 
an  investigation  of  the 
complaint,  may  dismiss  it:  (1) 
either  because  it  is  frivolous  or 
beyond  the  Council's  jurisdic- 

see  DISCIPLINE  p.  9 
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CODE  from  p.  3 

as  P.L.  96-82  on  October  1 0).  He 
also  suggested  areas  where  the 
bill  could  make  a  clearer 
explanation  of  a  magistrate's 
role  under  the  new  code. 

Other  Provisions.  Aside  from 
sentencing  and  parole,  the  bills 
contain  several  other  provisions 
that  would  amend  federal 
criminal  law  significantly. 
•  Both  bills  create  a  new  crime 
of  operating  a  racketeering 
syndicate.  Similarly,  the  existing 
laws  against  loansharking  are 
strengthened.  Despite  this, 
however,  the  Department  of 
Justice  testified  before  the 
House  subcommittee  that  the 
new  code  would  severely 
interfere  with  the  prosecution  of 
white  collar  crime.  Among  other 
shortcomings,  a  Department 
spokesman     stated     that     the 

maximum  fines  for  felony 
convictions  are  too  low;  that 
certain  statute  of  limitations 
should  not  be  reduced;  that 
stiffer  penalties  should  attach  to 
violations  of  health,  safety  or 
environmental  regulations,  that 
a  commercial  bribery  provision 
should  be  included,  and  that  the 
Department's  authority  to 
prosecute  fraud  against  the 
government  should  be  ex- 
panded. 

•  The  Senate  bill  codifies  the 
Pinkerton  doctrine,  making  a 
coconspirator  guilty  of  every 
offense  committed  in  further- 
ance of  the  conspiracy  if  the 
offense  was  "reasonably 
foreseeable."  The  House  draft 
does  not  contain  this  provision, 
and  it  imposes  vicarious  liability 
only  where  one  intentionally 
and  knowingly  aids  or  induces 
another  to  commit  a  crime. 

•  Existing    laws   on   obscenity 

are  substantially  curtailed.  The 
Senate  bill  makes  it  a  crime  to 
disseminate  commercially 
obscene  material  for  a  profit  or 
to  disseminate  such  material  to 
minors  or  those  unable  to  avoid 
seeing  it.  The  House  draft 
contains  no  general  obscenity 
provisions. 

•  Both  bills  add  discrimination 
by  sex  to  the  definition  of  the 
crime  of  unlawful  discrimina- 
tion.lift 


MET  CHIEFS  from  p.  1 

available  to  handle  a  lengthy 
trial  that  could  otherwise 
seriously  drain  the  judicial 
resources  in  any  particular 
district  and  disrupt  the  court's 
calendar. 

•  Took  note  of  the  growing 
problems  created  by  the 
inadequate  per  diem  allowance, 
especially  for  those  judges  who 
must  spend  extended  periods  of 
time  on  assignment  away  from 
their  homes.  He  reviewed 
various  solutions  short  of 
legislation  that  had  been 
explored,  and  reported  that 
remedial  legislation  would 
presently  be  introduced. 

•  Reviewed  the  recommenda- 
tions proposed  by  the  Devitt 
Committee  and  approved  by  the 
Judicial  Conference  (see 
The  Third  Branch,  October, 
1  979,  page  1 ).  Judge  James  R. 
Miller  (D.  Md.),  a  member  of 
the  Committee,  also  spoke  on 
the  implementation  of  the 
Committee  recommendations. 
The  Chief  Justice  took  note, 
however,  of  recent  develop- 
ments in  the  law  schools  to 
increase  the  availability  of 
clinical  education  and  said  these 
steps  would  likely,  over  the  next 
few  years,  help  alleviate  some  of 
the  problems  that  the  Devitt 
proposals  are  designed  to  meet. 
He  pointed  specifically  to  the  law 
schools'  receptivity  to  the  ABA's 
Task  Force  on  Lawyer 
Competency,  which  was  created 
after  the  ABA's  1978  annual 
meeting  and  chaired  by  Cornell 
Law  Dean,  Roger  C.  Cramton. 

•  Discussed  with  the  Con- 
ference the  benefits  that  could 
be  derived  from  designating 
District  Court  Administrators,  an 
office  analogous  to  that  of 
Circuit  Executive.  He  indicated 
that  although  such  officers 
might  technically  be  designated 
as  "deputies"  to  the  Circuit 
Executive,  the  Judicial 
Conference  would  make  clear 
that  District  Court  Administra- 
tors would  be  under  the  control 
and  direction  of  the  district 
courts  rather  than  adjuncts  to 
the  Circuit  Executive  and  Circuit 
Council.  The  Chief  Judges 
unanimously    adopted    a 


FJC  RESIDENT  VISITING 
SCHOLAR  PROGRAM 

The  Federal  Judicial 
Center  has  announced  a 
Visiting  Scholar  Program  to 
a  I  low  one  or  more 
individuals  with  research 
interests  that  coincide  with 
those  of  the  Center  to  spend 
a  year  in  residence  at  the 
Center. 

The  aim  of  the  Visiting 
Scholar  Program  is  to 
enhance  the  Center's  work 
by  obtaining  special 
expertise  in  areas  of 
particular  need  to  the 
Center  and  by  providing 
Visiting  Scholars  the 
opportunity  to  learn 
first-handof  the  operations 
and  special  environment  of 
federal  judicial  administra- 
tion. Visiting  Scholars  may 
apply  for  assignment  to  any 
one  of  the  Center's  four 
divisions. 

Applicants  should  have 
well  developed  interests, 
evidenced  in  relevant 
publications  or  experience, 
in  areas  that  coincide  with 
the  needs  and  interests  of 
the  Federal  Judicial  Center. 

Interested  persons  may 
obtain  more  information 
concerning  the  Visiting 
Scholar  Program  by  writing 
to  the  Director  of  the 
Center. 


resolution     endorsing     this 
arrangement. 

The  Conference  agenda  also 
included  a  presentation  by 
Judge  Murray  Gurfein(CA-2)  on 
the  operation  of  the  Judicial 
Panel  on  Multidistrict  Litigation, 
and  reports  on  Federal  Judicial 
Center  research  on  discovery 
and  discovery  control,  as  well  as 
on  current  and  potential 
practices  in  the  district  courts  to 
adjust  Chief  Judges'  caseloads 
to  compensate  for  their  special 
administrative  workload.  j|[j 
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Harold  A.  Ackerman,  U.S.  District 

Judge,  D.  NJ,  Oct.  31 
Dickinson    R.    Debevoise,    U.S. 

District  Judge,  D.  NJ,  Oct.  31 
H.  Lee  Sarokin,  U.S.  District  Judge, 

D.  NJ,  Oct.  31 
Anne   E.   Thompson,   U.S.    District 

Judge,  D.  NJ,  Oct.  31 
Neal  P.  McCurn,  U.S.  District  Judge, 

N.D.  NY,  Oct.  31 
Frank  H.  Seay,  U.S.  District  Judge, 

ED.  OK,  Oct.  31 
Lee  R.  West,  U.S.  District  Judge, 

W.D.  OK,  Oct.  31 
Thomas    R.     Brett,     U.S.     District 

Judge,  N.D.  OK,  Oct.  31 
James    0.    Ellison,    U.S.    District 

Judge,  N.D.  OK,  Oct.  31 

APPOINTMENTS 

Matthew  J.  Perry,  Jr.,  U.S.  District 

Judge,  D.  SC,  Sept.  23 
Abner  J.  Mikva,  U.S.  Circuit  Judge 

(CA-DC),  Sept.  27 
Veronica   D.  Wicker,   U.S.   District 

Judge,  ED.  LA,  Sept.  28 
Patrick  E.  Carr,  U.S.  District  Judge, 

ED.  LA,  Oct.  1 
Edward  C.  Reed,  Jr.,  U.S.  District 

Judge,  D.  NV,  Oct.  1 
William   L.    Hungate,   U.S.   District 

Judge,  ED.  MO,  Oct.  1 
Benjamin  F.  Gibson,  U.S.  District 

Judge,  W.D.  Ml,  Oct.  3 
Cornelia  G.  Kennedy,  U.S.  Circuit 

Judge  (CA-6),  Oct.  4 
Howard    F.    Sachs,    U.S.    District 

Judge,  W.D.  MO,  Oct.  5 
Scott  0.  Wright,  U.S.  District  Judge, 

W.D.  MO,  Oct.  5 
Boyce  F.  Martin,  Jr.,   U.S.  Circuit 

Judge  (CA-6),  Oct.  5 
Richard     M.     Bilby,    U.S.     District 

Judge,  D.  AZ,  Oct.  5 
Eugene  P.  Spellman,  U.S.  District 

Judge,  S.D.  FL,  Oct.  9 
Edward     B.     Davis,     U.S.     District 

Judge,  S.D.  FL,  Oct.  9 
Avern   Cohn,   U.S.   District  Judge, 

E.D.  Ml,  Oct.  9 
Richard    D.    Cudahy,    U.S.    Circuit 

Judge,  CA-7,  Oct.  10 
Jim  R.  Carrigan,  U.S.  District  Judge, 

D.  CO,  Oct   10 
Zita    L.   Weinshienk,    U.S.   District 

Judge,  D.  CO,  Oct.  10 
Lynn  C.  Higby,  U.S.  District  Judge, 

N.D.  FL,  Oct.  10 
Betty  B.  Fletcher,  U.S.  Circuit  Judge 

(CA-9),  Oct.  15 
Nathaniel    R.    Jones,    U.S.    Circuit 

Judge  (CA-6),  Oct.  15 
J  Jerome  Farris,  U.S.  Circuit  Judge 

(CA-9),  Oct.  16 
James    W.    Kehoe,    U.S.    District 

Judge,  S.D.  FL,  Oct.  16 
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Jan.  31  -  Feb.  1  Procurement  and 
Contracting  Workshop  for 
Bankruptcy  Clerks;  Montgomery, 
AL 

Jan.     31 -Feb.     1     Workshop    for 

District  Judges  (CA-8  and  CA  1 0); 

Phoenix,  AZ 
Feb.  4-8  Introduction  to  COURTRAN 

II  STARS  Training;  Washington, 

DC 
Feb.    11-13    Fiscal    Workshop   for 

Bankruptcy  Clerks;  Reno,  NV 
Feb.      12-13      Introduction     to 

COURTRAN    II    INDEX   Training; 

Washington,  DC  (Date  tentative) 
Feb.     14-15     Procurement    and 

Contracting    Workshop    for 

Bankruptcy  Clerks;  Reno,  NV 
Feb.  1 9-22  Effective  Productivity  for 

Court  Personnel;  San  Diego,  CA 


NOTICE  TO  OUR 
READERS 

The  Third  Branch  is 
updating  its  mailing  list. 

All  non-federal  subscrib- 
ers should  have  received  a 
post  card  asking  if 
continuation  of  their 
subscription  is  desired.  This 
card  should  be  returned 
within  30  days  of  receipt.  If 
the  subscription  is  not 
actively  renewed  future 
mailings  of  The  Third 
Branch  will  be  discon- 
tinued. 


Feb.  25-27  Fiscal  Workshop  for 
Bankruptcy  Clerks;  Amarillo,  TX 

Feb.  28-29  Procurement  and 
Contracting  Workshop  for 
Bankruptcy  Clerks;  Amarillo,  TX 


DISCIPLINE  from  p.  7 

tion;  (2)  because  it  is  related  to 
the  merits  of  a  decisional  or 
procedural  ruling;  or  (3)  because 
it  raised  a  question  reviewable 
under  another  provision  of  law. 
If  the  Council  does  not  dismiss 
the  complaint,  it  may:  (1)  request 
that  the  judge  voluntarily  retire; 
(2)  temporarily  suspend 
assignment  of  new  cases  to  the 
judge;  (3)  either  privately  or 
publicly  reprimand  the  judge;  or 
(4)  take  other  "appropriate" 
action  short  of  removal  from 
office. 


Gene  E.  Brooks,  U.S.  District  Judge, 

S.D.  IN,  Oct.  17 
William    L.    Beatty,    U.S.    District 

Judge,  S.D.  IL,  Oct.  19 
Hugh    Gibson,    Jr.,    U.S.    District 

Judge,  S.D.  TX,  Oct.  23 
Joseph  C.  Howard,  Sr.,  U.S.  District 

Judge,  D.  MD,  Oct.  23 
Shirley     B.    Jones,    U.S.     District 

Judge,  D.  MD,  Oct.  23 

ELEVATIONS 

John  Feikens,  Chief  Judge,  E.D.  Ml, 

Oct.  4 
Jack  Roberts,  Chief  Judge,  W.D.  TX, 

Oct  10 

DEATH 

Harold     Leventhal,     U.S.     Circuit 
Judge  (CA  DC),  November  20 


•  Upon  final  action  by  a  Circuit 
Council  either  the  complainant 
or  the  judge  may  petition  a 
newly  established  Court  of 
Judicial  Conduct  and  Disability 
for  review  of  the  action.  That 
Court,  consisting  of  five  active 
Article  III  judges  appointed  by 
the  Chief  Justice  of  the  United 
States,  can  either  review  the 
record  established  by  the 
Council  or  conduct  a  de  novo 
investigation  of  its  own.  The 
Court's  range  of  actions,  if  it 
does  conduct  its  own  investiga- 
tion, is  identical  to  the  range  of 
actions  available  to  the  Council. 
In  addition,  however,  the  Court 
is  required  to  refer  to  the  House 
of  Representatives  any  case 
involving  conduct  which  the 
Court  believes  "would 
constitute  an  impeachable 
offense." 

House  hearings  may  com- 
mence in  early  December  and 
will  continue  into  the  second 
session  of  the  96th  Congress. 

Both  Senator  Mathias  and 
Senator  Heflin,  who  had  filed 
dissenting  views  to  the  Senate 
Judiciary  Committee's  Report 
accompanying  S.1873,  opposed 
final  approval  of  the  bill  during 
Senate  floor  debate  on  October 
30.  Ill 
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calendar 

Nov.  26-28  Workshop  for  District 

Judges  (CA-9);  Palm  Springs,  CA 
Nov.    28-29    Judicial    Conference 

Subcommittee     on     Bankruptcy 

Rules;  Orlando,  FL 
Dec.  4-7  Effective  Productivity  for 

Court  Personnel;  Nashville,  TN 
Dec.    10-11     Judicial    Conference 

Subcommittee    on    Civil    Rules; 

Washington,  D.C. 
Dec.  10-14  Orientation  Seminarfor 

U.S.     Probation     Officers; 

Washington,  D.C. 
Dec.  10-14  In-Court  Management 

Seminar;  Brooklyn,  NY 
Dec.    10-11    Effective   Productivity 

for  Court  Personnel;  San  Juan, 

PR 
Dec.     14    Judicial     Conference 

Subcommittee    on    Appellate 

Rules;  Washington,  D.C. 
Dec.    18-21    Effective   Productivity 

for  Court  Personnel;  St.  Croix,  VI 
Jan.     7-9,     Fiscal    Workshop    for 

Bankruptcy  Clerks;  Wilmington, 

DE 
Jan.      10-11      Procurement      and 

Contracting    Workshop    for 

Bankruptcy  Clerks;  Wilmington, 

DE 
Jan.    13-19    Seminar  for   Newly 

Appointed    District   Judges; 

Washington,  DC 
Jan.  15-18  Effective  Productivity  for 

Court  Personnel;  Pittsburgh,  PA 
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FEDERAL  JUDICIAL  CENTER 

CHAIRMAN 

The  Chief  Justice 

of  the  United  States 
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Judge  Frank  J.  McGarr 

United  States  District  Court 

Northern  District  of  Illinois 

Judge  Aubrey  E.  Robinson.  Jr. 

United  States  District  Court 

District  of  Columbia 

Judge  Donald  S.  Voorhees 

United  States  District  Court 

Western  District  of  Washington 

Judge  Lloyd  D.  George 

United  States  Bankruptcy  Court 

District  of  Nevada 

William  E.  Foley.  Director 

Administrative  Office  of  the 

United  States  Courts 


A.  Leo  Levin.  Director 
Federal  Judicial  Center 

Joseph  L.  Ebersole.  Deputy  Director 
Federal  Judicial  Center 

Russell  R.  Wheeler 

Assistant  Director 

Federal  Judicial  Center 


Jan.  21-23  Seminar  for  Federal 
Public  Defenders;  San  Antonio, 
TX 

Jan.  21-25  Introduction  to 
COURTRAN  II  STARS  and  INDEX 
Training;  Washington,  DC 

Jan.  22-25  Effective  Productivity  for 
Court  Personnel;  Oxford,  MS 

Jan.  28-30  Fiscal  Workshop  for 
Bankruptcy  Clerks;  Montgomery, 

AL  see  CALENDAR  p.  9 
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NOMINATIONS 

Juan      M.     Perez-Gimenez,     U.S 

District  Judge,  D.  PR,  Oct.  23 
Edward     D.     Price,     U.S.     Distric 

Judge,  ED.  CA,  Nov.  1 
Horace    T.     Wood,     U.S.     Distric 

Judge,  N.D.  GA,  Nov.  1 
David    K.     Winder,     U.S.     Distric 

Judge,  D.  UT,  Nov.  1 
Jose    A.    Cabranes,    U.S.    Distric 

Judge,  D.  CT,  Nov.  6 
Robert  J.  McNichols,  U.S.  Distric' 

Judge,  ED.  WA,  Nov.  6 

CONFIRMATIONS 

Anna    Diggs-Taylor,    U.S.    District 

Judge,  ED.  Ml,  Oct.  31 
Juan    G.    Burciaga,    U.S.    District 

Judge,  D.  NM,  Oct.  31 
Barbara    B.    Crabb,    U.S.    District 

Judge,  WD.  Wl,  Oct.  31 
Terence    T.    Evans,    U.S.    District 

Judge,  E.D.  Wl,  Oct.  31 
Alan  N.  Bloch,  U.S.  District  Judge, 

W.D.  PA,  Oct.  31 
Thomas  A.  Clark,  U.S.  Circuit  Judge 

(CA-5),  Oct.  31 
Arthur    L.    Alarcon,    U.S.    Circuit 

Judge  (CA-9),  Oct.  31 
Harry  Pregerson,  U.S.  Circuit  Judge 

(CA-9),  Oct.  31 
Stephanie  K.  Seymour,  U.S.  Circuit 

Judge  (CA-10),  Oct.  31 
Alcee    L.    Hastings,    U.S.    District 

Judge,  S.D.  FL,  Oct.  31 
Scott  E.  Reed,  U.S.  District  Judge, 

E.D.  KY,  Oct.  31 
Robert  H.  Hall,  U.S.  District  Judge, 

N.D.  GA,  Oct.  31 
Dale  E.  Saffels,  U.S.  District  Judge, 

D.  KS,  Oct.  31 

see  PERSONNEL  p.  9 
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FINANCIAL     DISCLOSURE 
LAW  FOR  JUDGES  UPHELD 

The  Court  of  Appeals  for  the 
Fifth  Circuit  upheld  the 
constitutionality  of  the 
requirement  in  the  Ethics  in 
Government  Act  of  1978  that 
federal  judges  annually  provide 
personal  financial  statements 
available  for  public  inspection. 
Dup/ant/er  v.  United  States,  No. 
79-2351  (48  U.S.L.W.  2375,  5th 
Cir.  Nov.  19,  1979). 

The  action  was  filed  last  May 
by  six  United  States  district  court 
judges  as  a  class  action  on  their 
behalf  and  on  behalf  of  all  others 
similarly  situated.  In  an  opinion 
denying  plaintiffs'  motion  for  a 
preliminary  injunction,  Judge 
Robert  F.  Collins  (ED.  La.)  said 
the  Court  was  precluded  from 
addressing  the  merits  because 
of  lack  of  jurisdiction  over 
certain  of  the  defendants  (the 
Judicial  Ethics  Committee  of  the 
Judicial  Conference,  the 
see  DISCLOSURE  p.  3 


ADMINISTRATIVE  OFFICE  OF  THE  U.S.  COURTS 
MARKS  40TH  ANNIVERSARY 


The  Administrative  Office  of 
the  United  States  Courts 
recently  marked  the  fortieth 
anniversary  of  its  service  to  the 
federal  judiciary.  Since 
beginning  operations  under  its 
first  director,  Henry  Chandler,  in 
November  1939,  the  Adminis- 
trative Office  has  played  a 
prominent  role  in  a  period  of 
unparalleled  growth  in  the 
federal  court  system. 

The  act  establishing  the 
Administrative  Office  (28  U.S.C. 
§§601  -611)  was  hailed  by  Chief 
Justice  Vinson  in  1949  as 
"something  of  a  Declaration  of 
Independence  for  the  federal 
courts."  This  act  removed  the 
control  of  funding,  budget 
accounting  and  other  details  of 
judicial  administration  from  the 
Department  of  Justice — the 
chief  litigator  before  the 
courts — and  vested  it  within  the 


UPDATE  ON  JUDGESHIPS 


As  of  December  5,  nominees 
for  102  of  the  152  judgeships 
created  by  the  Omnibus 
Judgeship  Act  of  1978—29 
circuit  and  73  district — had  been 
confirmed  by  the  Senate. 
Seventeen  other  nominees — 
three  circuit  and  14  district — 
await  Senate  confirmation. 
According  to  the  Department  of 
Justice,  all  but  six  of  the 
remaining  judgeships  have 
potential  nominees  under  active 
consideration. 

During     1979,     22     other 


judgeship  nominees — four 
circuit  and  18  district — have 
been  confirmed  by  the  Senate. 
Three  district  court  nominees 
currently  are  awaiting 
confirmation.  These  positions 
have  become  vacant  because  of 
retirements,  deaths,  resigna- 
tions and  the  elevation  of  district 
court  judges  to  circuit  courts. 
Justice  Department  figures 
show  40  remaining  vacancies, 
ten  of  which  have  potential 
nominees  under  active 
consideration. 


judicial  branch.  The  creation  of 
the  Administrative  Office  was 
just  one  part  of  the  establish- 
ment of  a  system  of  judicial 
self-government  which  is  still  in 
operation  today.  Under  this 
system,  policy  is  made  by  the 
Judicial  Conference  of  the 
United  States  and  is  implement- 
ed within  each  of  the  eleven 
circuits  under  the  supervision  of 
the  circuit  judicial  councils.  The 
facts  and  information  upon 
which  these  bodies  rely  to  make 
their  decisions,  as  well  as 
myriad  support  services,  are 
provided  by  the  Administrative 
Office. 

The  Administrative  Office 
originally  consisted  of  two 
divisions,  one  to  handle 
financial  matters  and  the  other 
to  handle  statistics  on  the 
workload  of  the  courts. 
Additionally,  a  small  staff 
exercised  general  supervision 
over  the  federal  probation 
system.  Today,  the  Administra- 
tive Office  functions  through 
eleven  divisions,  five  of  which 
manage  programs — Bankrupt- 
cy, Clerks,  Magistrates,  Criminal 
Justice  Act  and  Probation — and 
six  of  which  provide  support 
services  —  Administrative  Ser- 
vices, Financial  Management, 
Information  Systems,  Manage- 
ment Review,  Personnel,  and 
Statistical  Analysis  and  Reports. 
Additional  services  are  provided 
through  the  office  of  the  General 
Counsel  and  the  office  on 
Legislative  Affairs. 

In  1940,  Administrative  Office 
statisticians    received    approxi- 

see  ANNIVERSARY  p.  2 


ANNIVERSARY  from  p.  1 

mately  240,000  records  to 
compile.  Today,  they  handle 
more  than  a  million  such 
documents  each  year.  Process- 
ing of  these  forms  has 
progressed  from  simple 
hand-tallying  to  key-punching  of 
computer  cards  to  today's  direct 
entry  of  data  into  the  main 
computer.  The  number  of  judges 
whom  the  Administrative  Office 
serves  has  likewise  increased, 
from  247  authorized  district  and 
appellate  positions  in  1940  to 
648  in  1979.  The  federal 
probation  system  employed  233 
probation  officers  to  supervise 
35,000  probationers  and 
parolees  in  1940;  currently 
1  ,697  such  officers  have 
responsibility  over  66,000 
persons  under  supervision.  In 
1948,  the  first  year  of  the 
Referee's  Salary  Act,  18,500 
bankruptcy  cases  of  all  types 
were  filed,  while  226,000  such 
cases  were  filed  last  year. 
Similar  increases  in  the  number 
of  magistrates  (successors  to 
the  former  U.S.  commissioners), 
clerks  and  other  judicial 
personnel  have  also  been 
experienced. 

Despite  this  record  of  growth, 
administrative  costs  for  the 
courts  have  been  consistently 
low.  Operating  the  Administra- 
tive Office  in  1 958  required  only 
2.2%  of  the  judicial  budget. 
Warren  Olney,  III,  the  second 
Director  of  the  Administrative 
Office,  commented  that  this 
figure  for  administrative  costs 
would  be  considered  "excep- 
tionally low"  in  private  industry. 
In  1979,  administrative 
expenses  took  2.6%  of  the 
judiciary's  budget  (exclusive  of 
appropriations  for  the  Supreme 
Court). 

The  Administrative  Office  has, 
since  its  inception,  been 
involved  in  legislative  affairs 
affecting  the  federal  courts.  In 
1939,  the  Administrative  Office 
prepared  a  report  which  formed 
the  basis  for  Judicial 
Conference-sponsored  legisla- 
tion establishing  the  system  of 


official  court  reporters.  During 
this  same  period,  the 
Administrative  Office  provided 
information  to  a  committee 
formed  by  the  Attorney  General 
to  review  the  system  of  referees 
in  bankruptcy.  This  committee's 
report  led  to  the  creation  of  the 
bankruptcy  division  in  1 942,  and 
was  an  important  first  step  in  the 
ultimate  passage  of  legislation 
which  changed  the  referees' 
compensation  system  from  fees 
to  salaries. 

Some  of  the  areas  of  past 
legislative  concern  continue  to 
be  at  issue  today.  In  comments 
made  20  years  ago,  former 
Director  Olney  predicted  that  the 
change  in  j  urisdicational 
amount  for  diversity  cases  from 
$3,000  to  $10,000  and  other 
reforms  would  reduce  by 
perhaps  one-third  the  workload 
of  the  district  courts.  Whatever 
the  short-term  gains  from  those 
reforms,  the  number  of  civil  case 
filings  in  district  courts  has 
increased  345%  since  1940 
(161%)  since  1 960),  yet  calls  by 
the  Judicial  Conference,  the 
Attorney  General  and  others  for 
the  abolition  of  diversity 
jurisdiction  have  not  produced 
legislative  change. 

In  1958,  Director  Olney  called 
for  an  omnibus  judgeship  bill  to 
reduce  what  he  considered  a 
very  serious  shortage  in 
judgeship  positions.  Although 
new  positions  were  created  by 
Congress  in  1961,  1966,  and 
1968,  the  need  for  more  judges 
has  grown  unabated,  resulting 
in  1978  in  the  largest  single 
increase  inthe  numberof  judges 
in  the  nation's  history. 

In  the  face  of  continued 
growth  and  continued  improve- 
ment in  the  judiciary,  it  must  be 
concluded  that  the  Administra- 
tive Office  has  successfully 
fulfilled  the  mandate  set  for  it 
forty  years  ago.  As  Judge  Harold 
R.  Medina  (CA-2)  said  of  the 
Administrative  Office  ten  years 
after  its  founding,  "It  is  difficult 
for  those  of  us  connected  with 
the  system  to  understand  how 
the  federal  courts  could  ever 
have  [functioned]  without  it."j|[j 


JUDICIAL  CONFERENCE 

APPROVES  NATIONAL 

FEDERAL  COURT 

LIBRARY  SYSTEM 

At  its  September  1979 
meeting,  the  Judicial  Con- 
ference of  the  United  States 
approved  a  proposal  to  set  up  a 
national  court  library  system 
based  on  existing  circuit  court 
central  libraries  "which  would 
provide  library  and  information 
services  to  the  entire  judiciary 
wherever  located  within  the 
circuit."  Satellite  or  branch 
libraries,  professionally  staffed, 
would  be  established  at  cities 
within  the  circuit  where  there  is 
a  demonstrated  need  for  this 
service  and  where  a  circuit 
judge  is  also  in  residence.  These 
libraries  will  also  have 
responsibilities  to  the  entire 
federal  judiciary.  Their  librarians 
will  arrange  for  the  exchange  of 
materials  with  other  circuits  as 
well  as  sources  outside  the 
judicial  system. 

The  unified  circuit-wide 
system  will  eventually  be 
expanded  by  establishing 
satellite  libraries  with 
professional  staff  in  courts 
where  there  is  no  circuit  judge. 
Currently  there  is  statutory 
authority  only  for  circuit  courts 
to  appoint  librarians,  but  it  is 
expected  that  legislation 
removing  this  limitation  will  be 
introduced  in  the  next  session  of 
Congress. 

The  central  circuit  and 
satellite  concept  is  already 
functioning  in  the  Third  Circuit, 
where  satellite  libraries  are 
located  in  Newark,  Wilmington, 
and  Pittsburgh. 

In  October  chief  librarians  of 
the  circuit  courts  met  in  Chicago 
to  discuss  implementation  of 
this  concept.  At  the  conclusion 
of  the  conference,  it  was  agreed 
that  each  would  analyze  the 
system  currently  in  operation 
within  their  circuit  to  determine 
the  need  for  satellite  libraries. 
Other      actions      contemplated 

see  LIBRARY  p.  5 


HOLIDAY   MISS  Al.l 

HMWI  THE 

CHIEF  JUSTICE 


A  decade  ago,  when  I  first 
extended  personal  holiday 
greetings  to  all  in  the  "Federal 
Judicial  Family,"  there  were 
416  authorized  federal 
judgeships;  today  there  are 
648.  With  Senior  Judges,  the 
total  is  now  830.  A  special 
thanks  is  due  them,  for  they 
have  made  an  enormous 
difference  in  those  years  the 
Judiciary  was  gravely 
understaffed. 
As  we  enter  1980,  it  seems  especially  appropriate  that  we 
contemplate  what  is  happening  to  our  federal  court  system;  that  we 
reflect  a  bit  on  our  history. 

That  the  system  is  in  an  era  of  growth  as  our  society  becomes  more 
complex  is  obvious.  Whether  we  like  it  or  not  the  future  will  see  more 
expansion.  Decisions  in  the  past  quarter  century  or  more  have  brought 
new  problems  to  the  Federal  Judiciary,  some  that  could  never  have 
been  anticipated  by  our  predecessors.  We  can  take  pride  in  a 
performance  which  shows  that  with  each  decade  the  federal  judges 
have  responded  admirably  with  courage,  determination  and  industry. 
As  we  welcome  152  new  judges  coming  into  the  system  —  along 
with  a  half  hundred  "replacements"  —  we  can  be  proud  of  this  record. 
We  can  take  pride  in  saying  to  our  new  colleagues:  you  are  entering  a 
court  system  that  has  never  failed  this  country.  The  federal  courts 
have,  over  the  years,  faced  enormously  heavy  caseloads  brought  to 
them  by  new  legislation  and  by  new  social,  political  and  economic 
problems.  All  of  these  changes  have  been  met  by  imaginative  and 
dedicated  judges.  New  procedures  and  techniques  for  speeding  upthe 
process  have  evolved.  Our  mission  —  to  deliver  justice  effectively  and 
economically  —  is  being  performed. 

And  as  we  approach  the  Holiday  Season,  Mrs.  Burger  and  I  extend  to 
all  of  you,  and  your  loved  ones,  our  best  wishes  for  peace,  health,  and 
happiness. 
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BENCH  BOOK  FOR  US 

DISTRICT  COURT  JUDGES 

PUBLISHED 

The  Federal  Judicial  Center 
this  month  distributed  the  first 
installment  of  a  new  Bench  Book 
for  United  States  District  Court 
Judges. 

The  book,  which  replaces  a 
1969  edition,  is  being  mailed  to 
all  United  States  District  Court 
judges.  Included  in  this  first 
distribution  are  six  of  the 
thirty-eight  chapters  which 
Volume  I  of  the  Bench  Book  will 
contain  upon  completion. 
Additional  chapters  will  be 
distributed  as  they  become 
available. 

The  Book  is  published  in  a 
three-ring  loose  leaf  binder  to 
facilitate  the  insertion  of  new 
material  as  well  as  any  papers  a 
judge  may  wish  to  add. 

The  compilation  of  the  Book  is 
under  the  direction  of  a 
committee  of  three  district  court 
judges  who  have  served  on  the 
Board  of  the  Center.  Chairman 
of  the  committee  is  Judge  Frank 
J.  McGarr  (N.D.  111.).^  * 


DISCLOSURE  from  p.  1. 

Committee's  Chairman,  and  the 
Clerks  of  all  Article  III  courts).  To 
avoid  the  possibility  of 
irreparable  injury,  however,  the 
Court  issued  a  stay  against 
enforcement  of  the  Act  until  the 
jurisdictional  question  could  be 
resolved. 

On  appeal,  the  Fifth  Circuit 
held  that  jurisdiction  was 
lacking  over  the  above  named 
defendants,  but  that  the 
substantive  issues  could 
nonetheless  be  addressed  as 
against  those  defendants  over 
which  jurisdiction  was  present 
(the  United  States  and  the 
Attorney  General).  In  its  23- 
page  opinion,  authored  by 
Circuit  Judge  Robert  A. 
Ainsworth,  the  Court  rejected  all 
of  plaintiffs'  constitutional 
objections  to  the  statute; 
affirmed  the  denial  of  the 
preliminary  injunction;  and 
vacated  the  district  court's  stay,  jlfl 


MEDIA  LIBRARY  TO  BE 
HIGHLIGHTED 

Beginning  in  this  issue,  the 
Federal  Judicial  Center's  Media 
Library  will  regularly  be  featured 
in  a  column  listing  recent  ac- 
quisitions and  topics  of  current 
interest  which  are  available  on 
loan. 

In  1 972,  the  Center  establish- 
ed the  Media  Library  as  a  source 
of  educational  resource  material 
for  federal  court  personnel.  Ini- 
tially a  collection  of  audio  cas- 
settes recorded  at  Center-spon- 
sored workshops  and  seminars, 
it  has  expanded  today  to  include 
a  growing  selection  of  films  and 
video  cassettes.  An  Educational 
Media  Catalog,  listing  the  ap- 
proximately 450  audio  casset- 
tes, 85  films  and  50  video 
cassettes  currently  available,  is 
being  disturbed  only  to 
personnel  in  the  federal  courts. 

The  library's  acquisitions  in- 
clude presentations  by  some  of 
the  finest  legal  scholars  and 
practitioners  in  the  country.  A 
broad  range  of  subjects  is  in- 
cluded— from  civil  and  criminal 
case  managementtothe  utiliza- 
tion of  technological  advances, 
from  professional  responsibility 
and  proper  ethical  conduct  to 
effective  time  management  and 
techniques  of  supervision.  The 
collection  is  updated  regularly  to 
maintain  its  topical  relevance. 

Each  film  and  audio  or  video 
cassette  in  the  collection  is 
available  to  any  person  employ- 
ed by  the  judicial  branch  of  the 
United  States  Government. 
Requests  should  be  written  on 
appropriate  letterhead  and  sent 
to:  Federal  Judicial  Center 
Media  Library,  1520  H  Street, 
N.W.,  Washington,  D.C.  20005. 
Emergency  telephone  requests 
maybe  made  by  calling  FTS  633- 
6024,  or,  for  non-FTS  users, 
202-633-6024. 

Loan  period  and  circulation 
restrictions  are  in  effect  as  fol- 
lows: 

•  Audio  cassettes — up  to  six 
different  topics  may  be  included 
in  a  single  request  and  retained 


for  two  weeks  after  the  day  of 
arrival. 

•  Video  cassettes — up  to  four 
topics  may  be  included  in  a  sin- 
gle request  and  retained  for  one 
week  after  the  day  of  arrival. 

•  Films — up  to  two  topics  may 
be  included  in  a  single  request 
and  retained  for  one  week  after 
the  day  of  arrival. 

All  requests  must  include  the 
call  number  assigned  to  the  film 
or  the  audio  or  video  cassette. 

Audio  cassettes  can  be  played 
on  any  standard  cassette  player 
or  recording  unit.  Video  cas- 
settes are  either  3/4  inch 
U*-Matic  or  1  /2  inch  VHS  format 
and  must  be  played  by  a  trained 
operator  on  a  video  cassette 
player  or  recording  unit 
designed  for  3/4  or  1/2  inch 
cassettes.  Films  are  all  16mm 
for  projection  on  standard  16 
mm  equipment.  More  detailed 
information  about  equipment 
guidelines  may  be  obtained  from 
the  Media  Library. 

Audio  cassettes  recorded  at 
the  Seminar  for  Bankruptcy 
Judges  held  August  1-3  in  St. 
Petersburg,  Florida  are  now 
available  on  request  and  are 
listed  below: 

B-24 

The  Federal  Judge 
Judge  William  J.  Campbell 
Senior  Chairman — Center 
Seminar  Programs 

B-25 

Judicial  Responsibility  for  Case 

Management 
Judge  Charles  B.  Renfrew  (N.D. 

CA) 

B-26 

The  Judge  and  Settlement 
Judge  J..  Waldo  Ackerman  (CD. 
IL) 

B-28 

The  Non-Jury  Trial 

Judge  Alvin  B.  Rubin  (CA-5) 

B-30 

Effective  Jury  Utilization 
Chief  Judge  Warren  K.  Urbom 
(D.  NB) 


B-31 

Effective  Use  of  Personnel 
Judge  Charles  R.  Weiner  (E.D. 
PA) 

B-32 

Federal  Rules  of  Evidence 
Judge  Clarence  A.  Brimmer  (D. 

WY) 
Judge  Charles  R.  Weiner  (E.D. 

PA) 

B-33 

Bankruptcy  Administration 
Donald  R.  Burkhalter 
Attorney  Advisor 
Task  Force  on  United  States 

Trustees 
United  States  Department  of 

Justice 

Berkeley  Wright 
Chief,  Bankruptcy  Division 
Administrative  Office  of  the 
United  States  Courts 

Lawrence  P.  King 
Associate  Dean 

New  York  University  School  of 
Law 

B-34 

The  Jury  Trial 

Chief  Judge  Warren  K.  Urbom 

(D.  NB) 
Judge  Thomas  D.  Lambros(N.D. 

oh)  tin 

PERSONNEL  from  p.  6 
APPOINTMENTS 

Mary    M.    Schroeder,    U.S.   Circuit 

Judge  (CA-9),  Oct.  12 
James  C.  Paine,  U.S.  District  Judge, 

S.D.  FL,  Nov.  2 
Albert  Tate,  Jr.,  U.S.  Circuit  Judge 

(CA-5),  Nov.  2 
Thomas     R.     Brett,     U.S.     District 

Judge,  N.D.  OK,  Nov.  5 
James    0.    Ellison,    U.S.    District 

Judge,  N.D.  OK,  Nov.  5 
Frank  H.  Seay,  U.S.  District  Judge, 

E.D.  OK,  Nov.  5 
Anna    Diggs   Taylor,    U.S.    District 

Judge,  E.D.  Ml,  Nov.  5 
Alcee    L.    Hastings,    U.S.    District 

Judge,  S.D.  FL,  Nov.  13 
Dale  E.  Saffels,  U.S.  District  Judge, 

D.  KS,  Nov.  16 

DEATHS 

James    M.    Carter,    Senior   Circuit 

Judge  (CA-9),  Nov.  18 
Leo  Brewster,  Senior  U.S.  District 

Judge,  N.D.  TX,  Nov.  27. 


APPLICATIONS  BEING 

RECEIVED  FOR 

CIRCUIT  EXECUTIVE 

POSITION     IN     EIGHTH 

CIRCUIT 

Position:  Circuit  Exec- 
utive for  the  Eighth 
Circuit.  Approximate 
salary  range:  $45,000  to 
$50,000,  commensurate 
with  education  and 
experience.  Appointment 
subject  to  certification  by 
Board  of  Certification  for 
Circuit  Executives. 

Responsibilities:  Under 
direction  of  the  Court  and 
pertinent  statutes  and 
rules,  the  Circuit  Execu- 
tive performs  a  broad 
range  of  tasks  related  to 
the  business  of  the  circuit 
including  relationships 
with  the  circuit  and  district 
courts  and  the  judicial 
council  of  the  circuit. 

Qualifications:  Proven 
management  and  admin- 
istrative skills.  Under- 
graduate degree  in 
management  or  related 
field  and  experience  or 
specialized  training  in 
court  administration 
desirable  but  not  manda- 
tory. 

To  apply:  Send  applica- 
tion and  resume  to:  R. 
Hanson  Lawton,  853  U.S. 
Courthouse,  Kansas  City, 
Missouri  64106. 


TWO  FEDERAL  JUDGES  MOVE  TO  EXECUTIVE  BRANCH 


lhelhird  Branch 

Published  monthly  by  the  Administrative 
Office  of  the  U.S.  Courts  and  the  Federal 
Judicial  Center  Inquiries  or  changes  of 
address  should  be  directed  to:  1520  H 
Street,  N.W..  Washington.  DC  20005 
Co-editors: 

Alice  I.  O'Donnell,  Director.  Division  of 
Inter-Judicial  Affairs  and  Information 
Services.  Federal  Judicial  Center 

Joseph  R  Spaniol.  Jr..  Deputy  Director, 
Administrative  Office,  U.S.  Courts. 


Two  federal  judges  in 
California  have  been  named  by 
President  Jimmy  Carter  to  fill 
high  positions  in  the  Executive 
Branch. 

U.S.  Circuit  Judge  Shirley  M. 
Hufstedler,  who  has  been  on  the 
Ninth  Circuit  for  11  years,  was 
confirmed  as  Secretary  of  the 
newly  created  United  States 
Department  of  Education.  On 
December  6  Judge  Hufstedler 
took  her  oath  of  office. 

Judge  Charles  B.  Renfrew, 
who  has  been  on  the  U.S. 
District  Court  for  the  Northern 
District  of  California  since  1  971 , 


has  been  named  to  be  the 
Deputy  Attorney  General.  This 
office  was  vacated  last  August 
when  Benjamin  R.  Civiletti 
became  Attorney  General. 
Judge  Renfrew  would  be  the 
second  federal  judge  in  recent 
history  to  resign  a  federal 
judgeship  to  take  this  position  in 
the  Department  of  Justice.  One 
of  his  predecessors  in  this  office 
was  Judge  Harold  R.  Tyler,  Jr., 
who  left  the  District  Court  for  the 
Southern  District  of  New  York  in 
1 975  to  assume  this  post.  Judge 
Tyler  is  now  in  private  practice  in 
New  York  City,  lift 


LIBRARY  from  p.  2 

include  proposing  changes  in 
the  JSP  level  of  the  chief  circuit 
librarians  and  submitting  budget 
proposals  which,  if  approved  by 
Congress,  would  create  new 
positions  in  federal  court 
libraries  and  change  the 
classification  of  existing 
temporary  positions. 

The  proposal  to  adopt  the 
central  circuit  and  satellite 
concept  nationwide  was 
presented  to  Administrative 
Office  Director  William  E.  Foley 
last  spring  by  Patricia  Thomas, 
Chief  of  the  Library  Services 
Branch  in  the  A.O.  After 
approval  by  Mr.  Foley,  the  plan 
was  submitted  to  the  ad  hoc 
Committee  on  Libraries,  which 
recommended  favorable 
consideration  by  the  Court 
Administration  Committee.  This 
Committee  in  turn  presented  it 
to  the  Judicial  Conference. 

This  development  in  the  area 
of  the  federal  court  library 
system  evolved  as  a  con- 
sequence of  19  recommenda- 
tions— approved  by  the  Judicial 
Conference — contained  in  the 
report  of  the  Federal  Judicial 
Center  Board,  Improving  the 
Federal  Court  Library  System 
(see  The  Third  Branch, 
September  1978,  page  4).  flO 


CALENDAR  from  p.  6 

Jan.    22-24    Judicial    Conference 

Committee  on  Ethics;  Palm  Beach 

Shores,  FL 
Jan.  22-25  Effective  Productivity  for 

Court  Personnel;  Oxford,  MS 
Jan.  24  Judicial  Conference  Review 

Committee;  Palm  Beach  Shores, 

FL 
Jan.     24     Judicial     Conference 

Committee  on  the  Administration 

of  the  Probation  System;  Singer 

Island,  FL 
Jan.  25  Judicial  Conference  Joint 

Meeting   of   Ethics   and   Review 

Committee;  Palm  Beach  Shores, 

FL 
Jan.     25     Judicial     Conference 

Committee  on  the  Administration 

of     the     Bankruptcy    System; 

Washington,  DC 
Jan.    28-29    Judicial    Conference 

Committee  on  Court  Administra- 
tion; Singer  Island,  FL 
Jan.    28-29    Judicial    Conference 

Committee    on    Intercircuit 

Assignments;  Singer  Island,  FL 
Jan.    28-30    Fiscal    Workshop   for 

Bankruptcy  Clerks;  Montgomery, 

AL 
Jan.     30     Judicial     Conference 

Committee     on     the     Budget; 

Singer  Island,  FL 
Jan.     31 -Feb.     1     Workshop     for 

District  Judges  (CA-8  &  CA-10); 

Phoenix,  AZ 
Mar.    9-12    Seminar   for    Newly 

Appointed     Federal     Appellate 

Judges;  Washington,  DC 


WRS#nna 


NOMINATIONS 

Richard    A.    Enslen,    U.S.    District 

Judge,  W.D.  Ml,  Nov.  30 
Diana     F.     Murphy,     U.S.     District 

Judge,  D.  MN,  Nov.  30 
Robert    G.    Renner,    U.S.    District 

Judge,  D.  MN,  Nov.  30 
Gilberto    Gierbolini-Ortiz,    U.S. 

District  Judge,  D.  PR,  Nov.  30 
William     M.     Kidd,     U.S.     District 

Judge,  S.D.  W.  VA,  Nov.  30 
Stephen  R.  Reinhardt,  U.S.  Circuit 

Judge  (CA-9),  Nov.  30 
Helen  J.  Frye,  U.S.  District  Judge, 

D.  OR,  Dec.  3 
James  A.  Redden,  Jr.,  U.S.  District 

Judge,  D.  OR,  Dec.  3 
Owen    M.    Panner,    U.S.    District 

Judge,  D.  OR,  Dec.  3 
Barbara  J.  Rothstein,  U.S.  District 

Judge,  W.D.  WA,  Dec.  3 

CONFIRMATIONS 

Cecil  F.  Poole,  U.S.  Circuit  Judge 

(CA-9),  Nov.  26 
William  O.  Bertelsman,  U.S.  District 

Judge,  E.D.  KY,  Nov.  26 
Peter  H.  Beer,  U.S.  District  Judge, 

E.D.  LA,  Nov.  26 
James  T.  Giles,  U.S.  District  Judge, 

E.D.  PA,  Nov.  26 
Lucius  D.  Bunton,  III,  U.S.  District 

Judge,  W.D.  TX,  Nov.  26 
Harry    L.    Hudspeth,    U.S.    District 

Judge,  W.D.TX,  Nov.  26 
Warren  J.   Ferguson,   U.S.   Circuit 

Judge  (CA-9),  Nov.  26 
Milton    L.   Schwartz,   U.S.    District 

Judge,  E.D.  CA,  Nov.  26 


Dudley  H.  Bowen,  Jr.,  U.S.  District 

Judge,  S.D.  GA,  Nov.  26 
David     K.     Winder,     U.S.     District 

Judge,  D.  UT,  Dec.  4 
Juan      M.     Perez-Gimenez,     U.S. 

District,  Judge,  D.  PR,  Dec.  5 
Horace     T.     Ward,     U.S.     District 

Judge,  N.D.  GA,  Dec.  5 
Jose    A.    Cabranes,    U.S.    District 

Judge,  D.  CT,  Dec.  5 
Robert  J.  McNichols,  U.S.  District 

Judge,  E.D.  WA,  Dec.  5 

see  PERSONNEL  p.  4 


COMMITTEE  ON  THE 

JUDICIAL  BRANCH 

APPOINTED 

Under  an  authorizing 
resolution  of  the  Judicial 
Conference  at  its  September 
1979  meeting,  the  Chief 
Justice  has  appointed  a 
Committee  on  the  Judicial 
Branch.  This  committee  will 
examine  the  constitutional 
and  historic  basis  of  judicial 
tenure,  judicial  independ- 
ence and  other  related 
matters. 

Chief  Judge  Irving  R. 
Kaufman  (CA-2)  has  been 
named  Chairman  of  the 
committee.  Also  named  as 
members  of  the  committee 
are  Judge  Arlin  M.  Adams 
(CA-3),  Judge  Robert  A. 
Ainsworth,  Jr.,  (CA-5), 
Senior  Judge  Oren  Harris 
(E.D.  AR),  Judge  James 
Harvey  (E.D.  Ml)  and  Chief 
Judge  Irving  Hill  (CD.  CA). 


calendar 

Jan.  7-8  Judicial  Conference 
Subcommittee  on  Judicial 
Improvements;  San  Diego,  CA 

Jan.  7-8  Judicial  Conference 
Subcommittee  on  Federal 
Jurisdiction;  Charleston,  SC 

Jan.  7-9  Fiscal  Workshop  for 
Bankruptcy  Clerks;  Wilmington, 
DE 

Jan.  10-11  Judicial  Conference 
Advisory  Committee  on  Criminal 
Rules;  Washington,  DC 

Jan.  10-11  Judicial  Conference 
Subcommittee  on  Supporting 
Personnel;  Washington,  DC 

Jan.  10-11  Procurement  and 
Contracting  Workshop  for 
Bankruptcy  Clerks;  Wilmington, 
DE 

Jan.  13-19  Seminar  for  Newly 
Appointed  District  Judges; 
Washington,  DC 

Jan.  14-15  Judicial  Conference 
Committee  on  the  Administration 
of  the  Criminal  Law:  Coronado, 
CA 

Jan.  15-18  Effective  Productivity 
for  Court  Personnel;  Pittsburgh, 
PA 

Jan.  21  -22  Judicial  Conference 
Committee  on  the  Administration 
of  the  Jury  System;  San  Juan,  PR 

Jan.  21-23  Seminar  for  Federal 
Public  Defenders;  San  Antonio, 
TX 

Jan.  21-25  Introduction  to 
COURTRAN  II  STARS  &  INDEX 
Training;  Washington,  DC 

see  CALENDAR  p.  5 
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Devitt  Committee  Recommendations  Accepted  by 

Judicial  Conference,  No.  10,  p.  1 
Noteworthy,  No.  2,  p.  2 

Chief  Justice  Presents  State  of  the  Judiciary  Address 
No.  3,  p.  2 
Chief  Justice  Reports  on  Efforts  to  Improve  Quality  of 

Advocacy,  No.  7,  p.  6 
ALTERNATIVES  TO  COURT  PROCEEDINGS 
Community  Relations  Service,  No.  8,  p.  3 
Congressman  Robert  W.  Kastenmeier  and  the  Federal 
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Administrative  Office  Report  Reflects  Work  of  Federal 

Courts,  No.  10,  p.  5 
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New  Per  Diem  Designations  Issued  By  AO,  No.  5,  p.  8 
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Warren  Olney,  III,  Second  Director  AO,  Eulogized,  No. 
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AMERICAN  BAR  ASSOCIATION 

ABA  Resolutions  of  Interest  to  the  Federal  Judiciary,  No. 

3,  p.  3 
Devitt    Committee    Recommendations    Accepted    by 

Judicial  Conference,  No.  10,  p.  1 
Report  of  ABA  House  of  Delegates  Action,  No.  9,  p.  3 
ANTITRUST  LAW 

Noteworthy,  No.  2,  p.  2 
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An  Interview  with  Senator  Howell  T.  Heflin,  No.  5,  p.  1 
Community  Relations  Service,  No.  8,  p.  3 
Congressman  Robert  W.  Kastenmeier  and  the  Federal 
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AUTOMATION 

Computer-Aided  Exercise  Tested  by  Judges,  No.  7,  p.  3 
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Probation    Information    System   Approved    by   Center 
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Re^tAWrt5MAwdE,ectronicMai.,No.5i;._ 


EB  2  5  1980 


MfR 


BAIL 


Interview  w]?)i]gQ*yic£Edward  M.  Kennedy.  No  9,  p   1       I 


BANKRUPTCY 

Implementation  of  Revised  Bankruptcy  Act  Commenced, 

No.  1,  p.  1 
Law  Clerk,  Secretarial  Positions  Outlined  by  Bankruptcy 

Division,  No.  10,  p.  2 
Trustees  Named  under  New  Bankruptcy  Act,  No.  9,  p.  1 
BAR  ADMISSION  AND  DISCIPLINE 

Chief  Justice  Presents  State  of  the  Judiciary  Address, 

No.  3,  p.  2 
Devitt  Committee  Recommendations  Accepted  by  Judi- 
cial Conference,  No.  10,  p.  1 


CHIEF  JUSTICE 

Chief  Justice  Addresses  Fifth  Circuit  on  Corrections,  No. 

6,  p.  3 
Chief     Justice     Calls     for     Federal/State     Study    of 

Alternatives  to  Juries  in  Protracted  Civil  Cases,  No. 

9,  p.  2 
Chief  Justice  Meets  with  Met  Chiefs  at  Semi  Annual 

Meeting,  No.  1 1,  p.  1 
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New  Panel  will  Name  Special  Prosecutors,  No.  2,  p.  1 
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Position  in  Eighth  Circuit,  No.  12,  p.  5 
Chief  Justice  Meets  with  Met  Chiefs  at  Semi  Annual 

Meeting,  no.  1 1,  p.  1 
Reports  on   Circuit   Executives   and  Judicial   Council 

Operations  Published,  No.  5,  p.  7 
CLASS  ACTION 

Judges    Gurfien,    Weiner  Appointed   to   Multidistrict 

Litigation  Panel,  No.  4,  p.  5 
Board    of    Editors    for    Complex    Litigation    Manual 

Announce  Plans  for  New  Edition,  No.  1,  p.  4 
The    Judicial    Panel    on    Multidistrict    Litigation 

(Correction  of  story  in  No.  4,  p.  5  above).  No.  5,  p.  9 
COMPUTERS  —  see  AUTOMATION 

CONFERENCES,  INSTITUTES  AND  SEMINARS 

Annual     Court     of     Customs     and    Patent    Appeals 

Conference,  No.  4,  p.  4 
Chairman  Smirnov,  Soviet  Union,  Visits  FJC,  No.  10, 

P- 3 

Chief  Justice  Meets  with  Met  Chiefs  at  Semi  Annual 

Meeting,  No.  1 1,  p.  1 
'ii  p  II 

Dates  Are  Set  for  Seminar  for  Newly  Appointed  District 

Judges,  No.  3,  p.  1 

I  198(}District  Judges  Attend  Clerks  of  Court  Seminars,  No.  2, 

P- 5 

/ifjw     Italian  Superior  Council  of  Judges  Visit  FJC,  No.  9,  p.  3 


Conferences,  etc.,  continued 

Law  Clerks  from  the  Supreme  Court  of  Canada,  No.  5, 

p.  9 
Librarians  Seminar  Scheduled  for  March,  No.  1,  p.  1 
National  Judicial  Conference  Set  for  Court  of  Claims, 

No.  4,  p.  4 
Newly  Appointed  Magistrates  Meet  at  FJC,  No.  2,  p.  3 
Newly  Appointed  Probation  Officers  Seminar,  No.  8, 

p.  2 
November     12-17     Seminar     for     Newly    Appointed 

District  Court  Judges,  No.  1 1,  p.  3 
Tapes  on  Circuit  Judges  Conference  to  be  Available, 
No.  4,  p.  9 
CORRECTIONS,  PROBATION 

Chief  Justice  Addresses  Fifth  Circuit  on  Corrections, 

No.  6,  p.  3 
Congressman  Robert  W.  Kastenmeier  and  the  Federal 

Judiciary,  No.  6,  p.  1 
Observation  and  Study  Guidelines  Issued,  No.  2,  p.  4 
Probation    Information    System   Approved    by   Center 
Board.  No.  7,  p.  1 
COURT  OF  CLAIMS 

National  Judicial  Conference  Set  for  Court  of  Claims, 
No.  4,  p.  4 
COURT  OF  CUSTOMS  AND  PATENT  APPEALS 

Annual     Court     of     Customs     and    Patent    Appeals 
Conference.  May  9,  No.  4,  p.  4 
COURTS  -ADMINISTRATION  AND  MANAGEMENT 
Court  Management  Statistics  Released  by  AO,  No.  1, 

P- 1 

Reports  on   Circuit   Executives   and  Judicial   Council 

Operations  Published,  No.  5,  p.  7 
S.D.  California  has  Clarified  Handling  of  Registry  Funds, 

No.  3,  p.  7 
Symposium  on  Civil  Case  Management:  Justice  System 
Journal  (Winter  1978),  No.  4,  p.  3 
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Circuit  Judicial  Conferences  for  1979,  No.  1,  p.  2 
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Chief  Justice  Addresses  Fifth  Circuit  on  Corrections, 
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Applications    Being    Received    for    Circuit    Executive 
Position  in  Eighth  Circuit,  No.  12,  p.  5 
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Noteworthy:  Booklet  from  Lawyer  Representatives  of  the 
Judicial  Conference  of  the  Ninth  Circuit,  No.  5,  p.  9 
Noteworthy:  Sessions  Held  in  Pasadena,  No.  2,  p.  2 
COURTS  -  CIRCUIT  (TENTH) 

Tenth  Circuit  Judicial  Conference,  No.  7,  p.  3 
COURTS  -  CIRCUIT  (D.C.) 

New  Panel  will  Name  Special  Prosecutors,  No.  2,  p.  1 


COURTS  -  DISTRICT 

S.D.  California  Has  Clarified  Handling  of  Registry  Funds, 
No.  3,  p.  7 
COURTS  -  GENERAL 

Administrative     Office,     U.S.     Courts,     Marks     40th 

Anniversary,  No.  1  2,  p.  1 
Holiday  Greetings  from  the  Chief  Justice,  No.  12,  p.  3 
COURTS  -  SPECIAL 

An  Interview  with  Congressman  Robert  F.  Drinan,  No.  7, 
P.  1 
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